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TO THE SUBSCRIBERS TO AND READERS OF 
THE ALBANY LAW JOURNAL. 


S was announced in the last issue, the proprietor- 
ship of this journal changes with the current 
number, owing to the dissolution of the firm of Weed, 
Parsons & Company, by whom it has been conducted 
and carried on since its commencement. 

The first number was issued on January 8, 1870, and 
the last preceding number therefore completed, with 
volume 47, twenty-three and one-half years of its exist- 
ence. During all that period it has occupied a promi- 
nent position in the legal literature of this State and 
country, and has met witha well-deserved measure of 
success. 

With the change of proprietorship will follow at a 
very early date an entire change in the control and 
management of the JoURNAL. It is not however in- 
tended at this time to make a radical departure from 
the policy initiated so long ago, and carried out for so 
long a time by its publishers and editors. The effort 
of the present management however will be to intro- 
duce from time to time such improvements in method 
and additions to its contents as shall keep it fully in 
touch with the profession in this State and throughout 
the country, making it, so far as possible, fulfill the 
prospectus to the first number, ‘‘by making it a me- 
dium of conveying to the profession the latest intelli- 
gence of interest on all subjects pertaining to the law; 
to furnish valuable and original articles on subjects of 
general legal interest; discussions on Jaw reform; a 
review of important decisions; a collection of the gen- 
eral legal news of the week, and carefully prepared re- 


views of important works on legal subjects.”’ 

This journal has heretofore occupied and will con- 
tinue to occupy a position midway between the law 
periodicals published monthly or quarterly, containing 
elaborate articles upon legal topics and giving the best 
thought of the ablest lawyers to the consideration of 
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the subjects presented to their readers on the one 
hand, and the literature of the law represented by 
periodicals published rather for the entertainment and 
aniusement of lawyers than for the purpose of aiding 
in the practice of the profession. Thus enabling it to 
unite the lighter and more entertaining phases of the 
law with the consideration of more substantial legal 
questions of paramount interest to the Bar. 

Wherever an opportunity presents itself for improve- 
ment, in any respect, so that the LAw JOURNAL may 
be either more useful or more entertaining, an earnest 
effort will be made to accomplish all that is practicable 
in such a direction. Special features will be added as 
the result of observation and experience, and while 
the new management recognizes that very many diffi- 
culties lie in the way of a successful accomplishment 
of the objects in view, it is believed that they can be 
substantially brought about and that the members of 
the profession can be furnished a periodical which shall 
bring to them the legal uews of the day, keeping be- 
fore them matters of general interest to the profession 
combined with reports and discussions of legal ques- 
tions likely to arise and necessary to be met by the 
active practitioner. 

The new management fully recognizes that the Bar 
desires and demands in a legal periodical, a very high 
standard of merit. The task remains to live up to such 
an ideal. 





CURRENT TOPICS. 

E might just as well have written last week, in 
advance of the fact, for publication on Fri- 

day, that Lizzie Borden had been acquitted. Any 
other verdict would have been monstrous and im- 
possible. The trial was ably managed on both 
sides. On the part of the prosecution there was 
skill and power, devoid of the bloodthirstiness and 
fierceness that too frequently disfigure the conduct 
of counsel who have a weak case and are conscious 
of it. The defense was admirably conducted by 
Governor Robinson. His handling of the witnesses 
has filled the profession with admiration, and the 
same may be said of his summing-up, although it 
seems to have disappointed the gentlemen with note- 
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books and peicils, and perhaps the local audience. 
Making due allowance for the imperfect reporting 
in the daily newspapers, it is evident that it was a 
wise speech; not an empty and frothy declamation 
aimed to tickle the ears of the groundlings and 
celebrate the speaker, but a careful and acute review 
of the evidence, addressed in a common-sense way to 
plain arbiters of life or death, and designed to clear 
the accused. Wise and unselfish is the counsel 
who can thus subordinate himself to his case and 
his client’s interests! Governor Robinson’s address 
may not be circulated by him in a pamphlet and 
circulated broadcast, nor printed among the great 
orations of great advocates, but it will not be neces- 
sary to append to it the postscript, ‘‘ Verdict of 
guilty.” It was not like certain wonderful and 
**successful” surgical operations in which the 
patient obstinately dies. 


The case cannot be ranked as any thing more 
than a case of suspicions, and perhaps of police 
obstinacy and conspiracy. There has not been from 
first to last any thing against the girl worthy the 
name of evidence, although perhaps the suspicions 
justified her arraignment. At all events there was 
nothing that justified her imprisonment for all these 
months. She ought to have been tried within three 
months from the commission of the crime, and not 
detained to give the government time to find evi- 
dence that did not already exist. The piece of evi- 
dence generally thought to bear most heavily against 
her was the note incident. That gives little trouble 
when one bears in mind the utter folly and useless- 
ness of it if it wasa lie. It is apparent enough that 
Lizzie had some reason for believing it, and it ap- 
pears too that Bridget thought it true. If it is 
deemed a false invention, it must be owned to have 
been entirely inconsistent with Lizzie’s self-posses- 
sion and innocent bearing at every other point. To 
us it seems evidence of innocence rather than of 
guilt. But when the undeniable circumstances of 
the crime are considered, it sinks into insignificance. 
The absence of blood on her person, the absence of 
a weapon, the interval between the murders, the 
absence of reasonable motive, the unnecessary 
brutality of the killing, to say nothing of the incon- 
sistencies and contradictions and impeachment of 
the government’s witnesses, all point to innocence. 


There are two lessons which may be drawn from 
this remarkable trial, and which should be laid to 
the public conscience. The first is the too common 
reversal in the public mind of the legal presump- 
tion of innocence and the substitution of the pre- 
sumption of guilt, It is very common to read and 
hear in substance that an accused person is bound 
to account for himself and show his innocence, and 
this even as against mere theoretic suspicions, often 
of the maddest kind. The community and especially 
the vicinity wildly demand a victim, and having 
seized on one, they shout, ‘‘ Account for yourself!” 
This is not the safe and humane theory of the law. 
The prisoner may lawfully retort to the law, ‘‘ Ac- 








count thou for me!” In no other way would there 
be any safety in society. The man last seen with 
the victim would be presumed the perpetrator, 
although without motive and with the probabilities 
all the other way; no step-daughter, for example, 
could safely live in the same house with her step- 
mother, nor with her own father if he were possessed 
of a fortune, although she loved him never so much, 
It is because the public mind is so credulous and 
fickle that we deprecate the Scottish verdict of 
‘*not proven,” which is generally equivalent in the 
popular estimation to a verdict of guilty. Sucha 
verdict in Lizzie Borden’s case might well drive her 
to suicide. There is little difference of opinion 
among lawyers in regard to this matter, but it is 
their duty by all means in their power to teach the 
public, especially through the press, the injustice 
and cruelty of any other view. What the public 
opinion is worth on the question of guilt or inno- 
cence is strikingly illustrated in this case. All 
through the trial the court-room was filled with an 
excited, flighty, credulous crowd, mainly women, 
who were understood to be generaily hostile to the 
prisoner. When the verdict was pronounced, their 
shout of rejoicing could have been heard half a 
mile! These same women hereafter will crawl and 
truckle to her and envy her new bonnets, and that 
estimable man-neighbor who advised her in respect 
to her absence in the barn to ‘‘call it twenty 
minutes,” will not scruple to solicit her subscription 
for the heathen missions! Such is the meanness, 
narrowness and selfishness of human nature, un- 
alleviated by education in the principles of law and 
justice! 


The other lesson is more serious and important. 
It relates to the police theory of crimes. The mis- 
carriage of the blunder-headed, short-sighted, in- 
capable police, wedded to an impossible theory, has 
endangered the life of an innocent young woman 
and lost the real perpetrator. The practice of the 
New Engtand rural police has usually seemed to be 
not to argue from circumstances to the agent, but 
to seize upon a near possible agent and try to fit 
him to the circumstances, A kind of Procrustean 
theory. Thus in the Jennie Cramer case, a case of 
evident accident or suicide, they argued murder 
from the intimacy of the Malley boy with her, and 
seized upon him and his brother, and met a dis- 
graceful discomfiture. So inthe Borden case — in- 
stead of scouring the country for a lunatic or a 
house-breaker with a bloody hatchet and bloody 
clothes, they seized upon a weak daughter, spotless 
and afflicted, put a harmless, necessary, broken 
down, kindling-wood hatchet in her hand, and 
shouted, ‘‘ Here you are! behold the hardened, des- 
perate criminal!” And then, the more preposterous 
and ridiculous their theory ajpears, the more they 
strive, as usual, to bolster it up with concealments 
and lies and conspiracies. What is a human life in 


the way of a bull-headed, ass-eared, mole-eyed 
police theory? If there was a weak spot in Governor 
Robinson’s handling of this case, in our opinion, it 
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was his leniency toward the police. But we su 

pose he was the best judge, and being a Christian 
man he proceeded upon the Christian maxim, speak 
nothing but good of the dead. In this case we 
must also be allowed to express a fear that the law 
lent itself to the close-at-home theory of the police, 
for when the defense offered to prove a strange 
man with a hatchet a few miles from and near the 
time of the tragedy, the grave judges said it was too 
remote. This seems to us, if adequately reported, 
the single error of the court on the trial, but here 
again we bow with deference to the wise and ex- 
perienced and impartial judges, bound by rules of 
law, and content ourselves with the suggestion that 
the rule of evidence is too narrow at this point, 
But about the police — if there ever was an innocent 
victim of police stupidity it is Lizzie Borden, and if 
innocent blood ever cried vainly from the ground 
and pointed uselessly at the criminal, it is the blood 
of the murdered father and step-mother. See how 
those incompetents shut their dull eyes, and tried 
to entrap and bewilder Lizzie and fit her to their 
idiotic theory! Mark their inconsistency and con- 
tradiction, about the hatchet handle, which they 
pretend was lost, and which she could not have 
broken! Regard the futile prussic-acid story! Con- 
sider their obstinacy and unbelief about the burnt 
painted gown! Hear what a hullaballoo over that 
one ‘*damned spot” of blood on the gown! See 
how they have to strip her naked twice to account 
for the absence of blood on her clothing. And above 
all reflect on that wicked concoction of superservice- 
able Matron Reagan, afraid for her place, and of the 
marshal’s cold blooded refusal to allow her to re- 
tract and atone for her bug-a-boo, reporter-startling 
story! Was there ever amore flimsy house of cards — 
all knaves — more completely overthrown by a breath 
of divine Truth? We would like to see that matron 
prosecuted for perjury, and we devoutly wish that 
Lizzie had a big brother to maul that marshal! 
Note the promotion of all the police except the one 
“kicker” who insisted that the hatchet handle was 
found! Now all these things are the natural out- 
come of police incompetency and prepossessions. 
Perhaps nothing better ought to be expected from 
the wooden-headed salary-drawers who commonly 
pose as thief-catchers and detectives, but it would 
be a good lesson to teach them that to trifle with 
innocence is a dangerous game. In this case there 
is but one depth of stupidity and inconsequence to 
which the officers did not sink ;— when Lizzie con- 
fessed that she had been ‘‘ half an hour or twenty 
minutes ” in the barn, looking for lead for sinkers, 
they ought to have seen that she was intending to 
sink the bodies of her victims in the river! This 
was an unaccountable oversight! The case seems 
to us very much like this: here is an unmistakable 
Jack the Ripper crime, and instead of looking for 
the wild beast, the officers seize upon a domestic 
cat, and try to enlarge her to the necessary dimen- 
sions. The stupidity in this case was even greater 


than in the Baldwin case in Kansas, but the imme- 
diate result was more in accordance with justice, 





and the accused was not saved by mere chance. We 
are glad that Lizzie is free. She always was a good 
girl, There was never a breath against her. She 
always will be a good woman, high in the respect 
of the community that momentarily wronged her; 
forgiving her enemies, we hope, but certainly carry- 
ing to her grave a horror at the cruel ending of her 
step-mother, and an incurable grief for her father 
whom she loved and who died wearing the ring she 
had given him. 


The ‘‘ Report on Legal Education, prepared by a 
committee of the American Bar Association and the 
United States Bureau of Education,” is a pamphlet 
of two hundred and seven pages, issued from the 
government printing office. The committee, which 
began its work in 1890, consisted of Messrs. William 
G. Hammond, George M. Sharp, Henry Wade 
Rogers, George O. Shattuck, J. Hubley Ashton, 
and Samuel Williston. The compilation was made 
by Dr. L. R. Klemm, of the Bureau, and his assist- 
ants, has involved a great amount of labor, and has 
resulted in a mass of information of extreme value 
nowhere else attainable. Here are stated the 
modes of legal education and the requirements for 
admission to the bar in North and South America, 
Europe, Australia, and Japan. As for China, 
“there are no lawyersin China. * * * Thereis 
a species of legal writer who prepares papers to be 
filed in the courts. His standing is low, and he is 
considered to be disreputable.” The Cambridge 
(England) examination papers for the degree of B. 
A. are very entertaining. There is not a practicing 
lawyer in America who could pass the examination 
—at least, answer all the questions. Here for ex- 
ample is one which even we could not answer off- 
hand: ‘A advertises in the local newspaper, ‘All 
fowls found trespassing in my garden will be shot. 
Afterward on finding a hen of B.’s sitting there 
upon a nest of eggs he shoots her and places the 
eggs in his own incubator. Can B. sue him for the 
value of the eggs and hen?’” We should propose a 
supplemental query: ‘‘May A. maintain an action 
against B. on the authority of Fletcher v. Rylands?” 
Here is another hard one: ‘‘Can the family of a 
man who has been killed in a prize fight recover 
damages from his antagonist?” We are inclined to 
believe that even if they could recover judgment 
they would not ‘‘realize” any thing. The student 
is required to write an essay or essays on any of cer- 
tain stated subjects, ‘‘not attempting more than 
five out of the twelve.” (We would suggest, dele 
‘‘out.”) Two of the easiest are ‘‘ the historical de- 
velopment of the English doctrine of consideration” 
and ‘‘the history of the assignability of choses in 
action.” It must be disheartening to the English 
judges and lawyers to peruse these papers, and re- 
mark how much less wise they themselves are now 
than when they were graduated! We have read 
considerable history, but really we cannot recall 
‘‘the evidence adduced as to the number of the 
population of England before the black death, and 
the extent of its ravages.” We can only remember 
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that it is supposed to have been smaller after than 
before. There is no use in asking us, ‘‘ at the date 
of the act of settlement, what persons were nearer 
the throne in hereditary succession than the Prin- 
cess Sophia.” If required to write an essay on 
‘‘ I) Etat cest moi,” we should simply avow our dis- 
belief that Louis XIV ever said so. The English 
bar ‘‘pass papers” are very interesting. It is 
cheering to be assured that ‘‘ The law schools of this 
country are in good hands.” On the whole the im- 
pression derivable is that the American lawyer needs 
to know less to ‘‘get in” than the English, but 
needs to know more to ‘‘get on.” It is perfectly 
satisfactory to us personally that we got in a genera- 
tion ago. This pamphlet will be very readable in 
vacation. 





NOTES OF CASES. 


N Hausman v. City of Madison, Supreme Court of 
Wisconsin, May 2, 1893, where the snow ona 
building melts in a sudden thaw, drips upon the 
sidewalk and freezes, and there is nothing unusual in 
the construction of the building or sidewalk, the 
city is not liable for injuries received by slipping 
on the walk; and where it appeared that plaintiff 
has previously seen ice form there in the same way ; 
that there was nothing to prevent his seeing the ice 
if he had looked; and that there was room to pass 
without stepping on the ice, he was guilty of con- 
tributory negligence. The court said: ‘If it should 
be held that it was the duty of the city to remove 
the ice from all such places on the walks in the 
winter, it would be a duty of impossible perform- 
ance, with allthe manual labor and machinery within 
itscommand. The gutters and pipes of buildings 
are liable to freeze up in this latitude in the winter, 
and the melting snow and ice, caused by the heat 
of the sun in the day-time, will naturally and neces- 
sarily fall over the eaves and down on the walks, 
and ru off into the gutters of the streets. At the 
freezing time of the evening it will be arrested in 
its flow, and congealed with the same descent or 
inclination of the walks — thicker where it falls, 
and growing thinner, until it ceases to run at this 
place, about the middle of the walk. These con- 
ditions are produced by natural causes, or the opera- 
tion of the laws of gravitation and temperature. 
Such places may be defects in the walks, but they 
are natural and common defects, for which the 
municipality is not responsible. They are unpre- 
ventable and irreparable. As said in Taylor v. City 
of Yonkers, a late case in New York (11 N. E. Rep. 
642): ‘It often happens that a fall of rain or the 
melting of adjoining snow is suddenly followed by 
a severe cold, which covers every thing with a film 
or layer of ice, and makes the walks slippery and 
dangerous. This frozen surface is practically im- 
possible to remove until a thaw comes which reme- 
dies the evil. The nunicipality is not negligent 
for awaiting the result.’ Our own cases are sufficient 
authority for holding that the presence of such ice 
on the walk is not a defect for which the city is 





liable. G@rossenbach v. City of Milwaukee, 65 Wis. 
81; Schroth v. City of Prescott, 63 id. 652; Cook v. 
Milwaukee, 27 id. 192. The cases cited by the 
learned counsel of the appellant are not applicable. 
There is no evidence that this ice was piled up so 
as to make it oval or uneven, except close to the 
building, where a pedestrian would not walk. I 
think we can say that there is no evidence whatever 
of the culpable negligence of the city for not pre- 
venting or removing this layer of ice on the walk. 
* * * From his own testimony there cannot be 
the least question but that the plaintiff slipped and 
fell on this ice through his own want of ordinary 
care. He knew all about it, and how it was formed, 
and passed the place nearly every day going to the 
depot to see the trains come in, and looked at the 
walk right ahead of him at this time, and it was 
daylight, so that he could see it. There was room 
on the walk where there was no ice for him to pass 
over, if he chose to do so. He was grossly careless, 
or he would not have slipped down on this narrow 
patch of level ice. This conclusion is inevitable, 
He was well aware of all the danger there was in 
passing over this place, and took no precaution for 
his safety. The learned city attorney cites many 
cases of this court in his excellent brief, from 
Achtenhagen v. Watertown, 18 Wis. 331, down to 
Hopkins v. Rush River, 70 id. 10, illustrative of such 
negligence. In Schaefler v. Sandusky, 33 Ohio St. 
246, the court says in a similar case: ‘If the snow 
and ice presented a dangerous obstruction,’ etc., ‘it 
must follow, since its nature and character were 
known to the plaintiff, that it was imprudence in 
him to venture upon it, or that, if it was prudent 
for him to pass over it, he did not exercise due care.’ 
To the same effect is Wilson v. Charlestown, 8 Allen, 
137. It is said in Quincy v. Barker, 81 Ill. 300: ‘If 
it be conceded that the ice upon the sidewalk was 
an obstruction, it was a defect in the walk that 
could be readily detected. It was in the center of 
the walk, and in plain view, and could not escape 
the attention of a pedestrian unless he was walking 
in a hasty and reckless manner.’ There are many 
other cases cited in the brief of the learned counsel 
of the respondent to similar effect. This appears 
to be one of the plainest cases of contributory neg- 
ligence to be found in the books. There was an 
utter want of common care and prudence on the 
part of the plaintiff.” 


In Cazassa v. Cazassa, Supreme Court of Tennes- 
see, May 18, 1893, it was held that insurance by a 
father on his life in the name of ason, or in his 
own name, and subsequently transferred to the son, 
is, in the absence of evidence showing a different 
intention, to be treated as an advancement. The 
court said: ‘‘ As to the insurance money, anew and 
novel question is presented — whether insurance 
taken out by the father in the name of a child, or 
taken out in his own name, and subsequently trans- 
ferred toachild, shall be treated as an advancement 
to that child for which he must account in the 
settlement of his father’s estate, and, if so treated, 
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then for what amount must such child account? We 
have been cited by counsel to but one case bearing 
upon the question, and it is admitted that no other 
case can be found. The case cited is Rickenbacker 
v. Zimmerman, 10 8. C. 110; 8. C., 30 Am. Rep. 37, 
and cited in Am. & Eng. Enc. Law, 217. In that 
case it was held that the value of the insurance at 
the time the policy was taken out and the first pre- 
mium paid, together with all premiums subsequently 
paid, must be treated as an advancement. In our 
own books we find nothing directly upon the ques- 
tion. We have a general statute providing for ab- 
solute equality in the division of estates, and for 
the collection of advancements, Mill. & V. Code, 
§§ 3280, 3281. An advancement is defined to be a 
gift by a parent to a child by anticipation, in whole 
or in part, of what it is supposed the child will be 
entitled to on the death of the parent. Yancy v. 
Yancy, 5 Heisk. 357; House v. Woodard, 5 Cold. 
200; Morris v. Morris, 9 Heisk. 817; Cawthon v. 
Coppedge, 1 Swan, 487; and other cases using sub- 
stantially the same language. In the South Carolina 
case referred to it is said that it would be a difficult 
matter to frame such a definition of the word ‘ad- 
vancement’ as would cover every possible case, but 
that certain elements are absolutely essential; that 
is, the property given must have been a part of the 
estate of the ancestor which, but for the gift, would 
pass to the heir or distributee on his death; or it 
must be something purchased with the funds of the 
father in the name of and for the benefit of the 
child. While we would not adopt this as a critically 
correct definition in all cases, we think there is no 
error in it as applied to the facts of this case. Cer- 
tainly a parent can purchase property, real or per- 
sonal, and take title to his child if he chooses, with 
aview and for the purpose of making it an advance- 
ment to such child, and it would be no objection to 
its being so treated that the property thus advanced 
had not previously belonged to the estate of the 
father. Property thus acquired may constitute an 
advancement as well as property previously owned 
by the father. In this case the insurance was pur- 
chased by the funds of the father. It wasan invest- 
ment of the money paid as premiums by him for the 
benefit of his son. It was the setting apart and in- 
vesting of that much of his property which would 
otherwise have accumulated in other forms, and 
gone to his distributees, just as much as if he had 
invested the same in some stock or bond for the 
benefit of his child; and, if we add the feature that 
the father should retain the possession of the bond 
or stock until his death, the analogy would be com- 
plete. It is true the proceeds of a life policy is by 
statute protected from seizure from the father’s 
debts, but this in no sense bears upon the matter 
now under consideration. The premiums being 
thus invested in the policy, the proceeds of the 
same are an advancement to the child, in the ab- 
sence of any thing showing that the parent intended 
it to be a gift, and not an advancement. As a 


matter of course it is competent for the father to 
give the policy to his child as a gift, and not as an 





advancement, as it would be for him to give any 
other property that he might desire; but, in the 
absence of clear, convincing proof to the contrary, 
the property will be treated as an advancement, and 
not asa gift. Morris v. Morris, 9 Heisk. 817; John- 
son v. Patterson, 18 Lea, 626; Aden v. Aden, 16 id. 
453; Williams v. Williams, 15 id. 488; Mason v. 
Holman, 10 id. 815; Steele v. Frierson, 85 Tenn. 430. 
The mere fact that the policy is taken in the name 
of the son is no more evidence that it was intended 
as a gift, instead of an advancement, than would be 
the placing of title to real or personal property in 
the name of the son. All advancements are gifts, 
but there may be a gift that is not an advancement, 
if not so intended when made by the parent.” 


e 
—_——__+g_____. 


MASTER AND SERVANT — NEGLIGENCE OF 
FELLOW-SERV ANT. 

UNITED STATES SUPREME COURT, APRIL 24, 1893, 
BALTIMORE AND OHIO RAILROAD COMPANY v. 
Bauau.* 

FIELD, J., dissenting. I am unable to concur in the 
judgment of reversal in this case. I think the judg- 
ment of the Circuit Court is correct in principle, and 
on accordance with the settled law of Ohio, where the 
cause of action arose, which, in my opinion, should 
control the decision. 

The plaintiff below, the defendant in error here, is a 
citizen of the State of Ohio, and the defendant, the Bal- 
timore and Ohio Railroad Company, is a corporation 
created under the laws of Maryland. The present action 
was brought by the plaintiff in the Court of Common 
Pleas of the county of Belmont, in the State of Ohio. 
The defendant claimed citizenship in Maryland by vir- 
tue of its incorporation in that State, and it petitioned 
for and obtained a removal of the action to the Circuit 
Court of the United States for the southern district of 
Ohio. The plaintiff was a fireman on a locomotive of 
the defendant, which, on the 4th of May, 1885, had 
been employed in assisting a freight train from Bel- 
laire, in Ohio, to the top of the grade, about twenty 
miles west of that place, when it was detached from 
the freight train to return to Bellaire. It would seem 
that by the regulations or usages of the company it 
was to return in conformity with orders from the train 
dispatcher, or upon information from him as to the use 
or freedom of the road, or, in the absence of such or- 
ders or information, by following close behind some 
regular scheduled train which would carry signals to 
notify trains coming in the opposite direction that the 
locomotive was following it. It does not appear what 
special orders or what information, if any, was on this 
occasion received by the engineer from the train dis- 
patcher, and by his order the locomotive started back 
without following any scheduled train. He appears to 
have relied upon his ability to avoid the train possibly 
coming in the opposite direction by going upon a side 
track and waiting until it passed. The result was that 
the locomotive on its way collided with the regular 
local passenger train, which was running on its sched- 
ule time, and had the right of the road. In the collis- 
ion the plaintiff below was injured to such an extent 
that his right arm had to be amputated near the shoul- 
der, and he was rendered unable to use his right leg in 
walking. To recover damages for the injuries sus- 
tained he brought the present action against the rail- 
road company, and the question presented is whether 


* See 47 Alb. L. J. 465. mye 
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the company was liable for the injuries. He obtained 
a verdict for $6,750, for which, and costs, judgment 
was entered in his favor. 

The locomotive, with the tender attached to it, was 
called a “ helper,’’ because it was used in helping trains 
up the grade from Bellaire. After it was detached 
from the train helped it passed under the direction of 
the engineer, who was from that time its conductor by 
appointment under the regular rules of the company. 
The ninth rule provides that ‘“‘trains are under the 
charge of the conductors thereof, and their directions 
relative to the management of trains will be observed, 
except in cases where such directions may be in viola- 
tion of the rules of this company or of safety, in which 
cases engineers will call the attention of the conductors 
to the facts as understood by them, and decline com- 
pliance; conductors and engine men being in such 
cases held equally responsible.’’ And the tenth rule 
provides that “‘ whenever a train or engine is run 
without a conductor, the engine man (that is, the engi- 
neer) thereof will also be regarded as conductor, and 
will act accordingly.”’ The engineer was thus invested 
from that time with the powers and duties of a con- 
ductor. He could then control the movements of the 
locomotive, and, in the absence of special orders, di- 
rect when it should start on its return to Bellaire, the 
places at which it should stop and the speed with 
which it should proceed. The position that the com- 
pany could not alter its relations to the engineer and 
those under his direction by such appointment does 
not rest upon any tenable ground. There certainly is 
no substantial reason why the company may not at 
any time constitute one of its employees a conductor 
of an engine or train. It is a matter resting in its dis- 
cretion to appoint a conductor or to remove him from 
that position at any time. The duties and liabilities of 
the officer and its relations to the company depend upon 
the nature of the office which he at the time holds, not 
upon his duties and relations in a previously existing 
employment. If the corporation, acting by its direct- 
ors, either by special designation or by established 
rule, appoint a person as conductor, generally or fora 
limited time, he takes the duties and incurs the re- 
sponsibilities of the appointment from that date. The 
person previously a subordinate or co-employee be- 
comes thereby the superior of the fellow laborer in his 
powers, and changed in his relations to the company. 
To say that he continues in his previous subordination 
and relationship to the company would be like stating 
that acommon soldier taken from the ranks and put 
in command of a company or regiment of which he 
was a member still retains his subordinate relations to 
his former fellow soldiers and to the commander-in- 
chief. To hold that an engineer in the position placed 
by the rule of the company did not become a conductor 
in fact is refusing to give effect to the express terms of 
the rule. It is declaring that he shall not be what the 
established rule of the company declares he shall be. 
I do not think that this position can be maintained. 

A conductor of a train or engine is, by the very 
nature of the office, its manager and director in the 
particular service in which it is employed within the 
general regulations of the company. He directs, sub- 
ject to such general regulations, when the train or en- 
gine shall start, at what speed it shall travel, what 
special route it shall take within the designated limits 
of the company, and, when necessary, may designate 
who sball be employed under him. In the case béfore 
us he represented the company in all these respects; 
otherwise the company was without a representative 
on the helper, which will not be contended. In its 


management he, as conductor, stood in the place of the 
company, and, if any one was injured by his negligence 
in the discharge of his duties, the company was re- 
spousible. 








The court below instructed the jury in substance ag 
follows: That the law assumes that where a person en- 
ters into any employment he takes the risks incident 
to that employment so far as they may result from the 
nature of the employment itself, or from the negli- 
gence or default of his fellow-servants—that is, of 
those who are not placed in authority and control 
over him—but who occupy substantially the same re- 
lation to the company as he does; but that if an injury 
results to an employee from the negligence or careless- 
ness on the part of one placed in authority over the 
employees of the company so as to direct and control 
them the company is liable; that therefore if the engi- 
neer and the fireman were fellow-servants, as thus de- 
scribed, the plaintiff could not recover; but that if the 
engineer was the agent or representative of the com- 
pany, and the fireman acted under his direction and 
was subject to his orders, and the injury resulted from 
the default or negligence or wrong of the engineer, 
then it must be attributed to the company as the neg- 
ligence, default or wrong of the company. 

In thus instructing the jury the court followed the 
law as settled by the decisions of the Supreme Court of 
Ohio—in which State the cause of action arose and the 
case was tried—that the company was liable if the neg- 
ligence was by one acting in the character of its repre- 
sentative or agent in directing and controlling the 
movements of the locomotive, and the party injured 
was subject to his orders. Any other ruling would 
have been at variance with those decisions. The law 
of Ohio on the matter under consideration was the law 
to control. The courts of the United States cannot 
disregard the decisions of the State courts in matters 
which are subjects of State regulation. The relations 
of employees, subordinate to the directors of the com- 
pany, but supervising and directing the labors of 
others under them, to their principals, and the liability 
of the principals for the negligent acts of their subordi- 
nate supervising and directing agents, are matters of 
legislative control, and are in no sense under the su- 
pervision or direction of the judges or courts of the 
United States. There is no unwritten general or com- 
mon law of the United States on the subject. Indeed 
there is no unwritten general or common law of the 
United States on any subject. See 1 Tuck. Bl. Comm. 
Append. 422, 433. The common law may control the 
construction of terms and language used in the Consti- 
tution and statutes of the United States, but creates 
no separate and independent law forthem. The Fed- 
eral government is composed of independent States, 
“each of which,’’ as said in Wheaton y. Peters, 8 Pet. 
591, 658, ‘‘may have its local usages, customs and com- 
mon law. There is no principle which pervades the 
Union, and has the authority of Jaw, that is not em- 
bodied in the Constitution or laws of the Union. The 
common law could be made a part of our Federal sys- 
tem only by legislative adoption. When therefore a 
common-law right is asserted, we must look to the 
State in which the controversy originated.” And 
there are few subjects upon which there is such di- 
versity of opinion and conflict of decision, not merely 
between the courts and judges of the different States, 
but between the judges of the Federal courts, as the 
liability of employers for the negligent acts of their 
subordinate agents, having control and direction of 
servants in a common employment under them. Even 
as to what shall be deemed a common employment, 
Mr. Beach, a leading writer on contributory negli- 
gence, stutes that there are many “ hundreds of clearly 
irreconcilable decisions.’”’ Conceding that a Federal 
court, sitting within a State where the law relating to 
the subject under consideration is unsettled and doubt- 
ful, must exercise an independent judgment and de- 
clare the law upon the best light it can obtain, this 
rule has no application where the law of the State is 
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neither unsettled nor doubtful, but is established and 
certain, and recognized as such by its judicial authori- 
ties. While, as we have indicated, there is no general. 
or common law throughout the country—that is, of the 
United States—as to the extent and limits of the lia- 
bility of a corporation to its employees in the case ofa 
common employ ment under a supervising and directing 
agent, in Ohio the law on the subject is neither uncer- 
tain nor doubtful; it has been settled there for many 
years. In Railroad Co. v. Stevens, 20 Ohio, 415, it wus 
held by the Supreme Court of that State, over forty 
years ago, that where an employer placed one in his 
employ under the direction of another, also in his em- 
ploy, such employer was liable for injury to the person 
placed in a subordinate situation by the negligence of 
his superior; and that decision has been adhered to 
ever since. There a railroad company had placed an 
engineer in its employ under the control of a con- 
ductor of one of its trains, who directed when the cars 
were tu start and when to stop, and it was held liable 
for an injury received by him caused by the negligence 
of the conductor. A collision had occurred by reason 
of the omission of the conductor to inform the engi- 
neer of a change of place ordered in the passing of 
trains. The company claimed the exemption from lia- 
bility on the ground that the engineer and conductor 
were fellow-servants, and that the engineer had as- 
sumed by his contract the risk of the negligence of the 
conductor, and also that public policy forbade a re- 
covery in such cases; but the court rejected both posi- 
tions. In Railway Co. v. Keary, 3 Ohio St. 201, the 
same court affirmed the doctrine thus declared, and 
held that where a brakeman in the employ of a rail- 
road company, on a train under the control of a con- 
ductor having exclusive command, was injured by the 
carelessness of the conductor, the company was re- 
sponsible, holding that the conductor was the repre- 
sentative of the company upon which rested the obli- 
gation to manage the train with skill and care. In its 
opinion the court said no service was common that did 
not admit a common participation, and no servants 
were fellow-servants when one was placed in control 
over the other. In Stone Co. v. Kraft, 31 Ohio St. 287, 
decided in 1877, that court held that a master was liable 
for an injury to a servant resulting from the negli- 
gence of a superior servant. There the corporation 
was organized to quarry and manufacture stone, and 
while in the employment of the company and engaged 
in loading stone on its cars, one of the employees re 
ceived an injury through the carelessness and negli- 
gence of an agent and servant of the company in the 
selection and use of unsafe and dangerous implements 
and machinery for the purpose of loading the stone 
upon the cars for transportation. The unsafe and de- 
fective machinery was selected by the foreman of the 
quarry. It was contended that the foreman and the 
laborers under him were fellow-servants, but the court 
held thai the foreman, occupying substantialiy the re- 
lation of principal, was in no just or proper sense a 
fellow-servant, nor in what might be properly denomi- 
nated a common service, and said: ‘*‘ The relation ex- 
isting between them was such as brings the case clearly 
within the rule established by repeated adjudications 
of this court and now firmly settled in the jurispru- 
dence of the State—that where one servant is placed 
by his employer in a position of subordination to and 
subject to the orders and control of another, and such 
inferior servant, without fault, and while in the dis- 
charge of his duties, is injured by the negligence of the 
superior servant, the master is liable for such injury.’’ 
It will be observed that the court states in this opin- 
ion that the rule of liability was then firmly settled 
in the jurisprudence of the State. If any rule of law 


can be considered as settled by judicial decisions, that 
rule is settled as the law of Ohio. The question is not 





whether that is the best law for Ohio, but whether it 
is the law of that State. It will be time to consider of 
its change or improvement when that matter is sub- 
mitted to us, which is not yet. If the law were ex- 
pressed in a statute no Federal court would presume 
to question its efficacy and binding force. The law of 
the State on many subjects is found only in the decis- 
ions of its courts, and when ascertained and relating 
to a subject within the authority of the State to regu- 
late, it is equally operative as if embodied in a statute, 
and must be regarded and followed by the Federal 
courts in determining causes of action affected by it 
arising within the State. Bucher v. Railroad Co., 125 
U. S. 555; Detroit v. Osborne, 135 id. 492, 497. For 
those courts to disregard the law of the State as thus 
expressed upon any theory that there is a general law 
of the country on the subject at variance with it, in 
cases where the causes of action have arisen in the 
State, and which, if tried in the State courts, would be 
governed by it, would be nothing less than an attempt 
to control the State in a matter in which the State is 
not amenable to Federal authority by the opinions of 
individual Federal judges at the time as to what the 
general law ought to be—a jurisdiction which they 
never possessed, and which, in my judgment, should 
never be conceded tothem. That doctrine would in- 
evitably lead toa subversion of the just authority of 
the State in many matters of public concern. It 
would also be in direct conflict with section 721 of the 
Revised Statutes, which declares that *‘tbe laws of the 
several States, except where the Constitution, treaties 
og statutes of the United States otherwise require or 
provide, shall be regarded as rules of decision in triale 
at common law in the courts of the United States, in 
cases where they apply.”’ This provision is a re-enact- 
ment of section 34 of the original Judiciary Act. 1Stat. 
92. Under the term “laws,’’ gs here mentioned, are 
included not merely those rules and regulations having 
the force of law which are expressed in the statutes of 
the States, but also those which are expressed in the 
decisions of their judicial tribunals. The latter are far 
more numerous, and touch more widely the interests 
and rights of the citizens of a State in their varied re- 
lations to each other and to society in the acquisition, 
enjoyment and transmission of property, and the en- 
forcement of rights and redress of wrongs. The term 
“laws” in the Constitution and the statutes of the 
United States is not limited solely to legislative enact- 
ments unless so declared or indicated by the context. 
When the fourteenth amendment ordains that no 
State shall deny to any person within its jurisdiction 
“the equal protection of the laws,’’ it means equal pro- 
tection not merely by the statutory enactments of the 
State, but equal protection by all the rules and regula- 
tions which, having the force of law, govern the inter- 
course of its citizens with each other and their rela- 
tions to the public, and find expression in the usages 
and customs of its people and in the decisions of its 
tribunals. The guaranty of this great amendment, “as 
to the equal protection of the laws,’’ would be shorn 
of half of its efficacy if it were limited in its applica- 
tion only to written laws of the several States, and af- 
forded no protection against an unequal administra- 
tion of their unwritten laws. It has never been denied, 
that Iam aware of, that decisions of the regular ju- 
dicial tribunals of a State, especially when concurring 
for a succession of years, are at least evidence of what 
the law of the State is on the points adjudged. The 
law, being thus shown, is as obligatory upon those 
points in another similar case, arising in the State, as 
if expressed in the most formal statutory enactments. 
If this is not so, I may ask, in anticipation of what I 
may say hereafter, what becomes of the judicial inde- 
pendence of the States ? 

The doctrine that the application of the so-called 





THE ALBANY LAW JOURNAL. 











general and unwritten law of the country to control a 
State law, as expressed by its courts, in conflict with 
it, has the sanction of Congress by its supposed knowl- 
edge of the decisions of this court to that effect, and 
its subsequent silence respecting them, does not strike 
me as having any persuasive force. The silence of 
Congress against judicial encroachments upon the au- 
thority of the States cannot be held to estop them 
from asserting the sovereign rights reserved to them by 
the tenth amendment of the Constitution. Such 
silence can neither augment the power of the general 
government nor impair those of the States. Silence 
by one or both will not change the Constitution and 
convert the National government from one of dele- 
gated and limited powers, or dwarf the States into 
subservient dependencies. Acquiescence in or silence 
under unauthorized power can never give legality to 
its exercise under our form of government. 

Marshall, when a member of the Virginia convention 
called to consider the question of the adoption of the 
Constitution of the United States, in answer to an in- 
quiry as to the laws of what State a contract would be 
determined, answered: ‘By the laws of the State 
where the contract was made. According to those 
laws, and those only, can it be decided.” 3 Elliott 
Deb. 556. 

Judge Tucker, in the appendix to the first volume of 
his edition of Blackstone, says that the common law 
has been variously administered or adopted in the sev- 
eral States. Is the Federal judicial department to 
force upon these States views of the common law which 
their courts and people have repudiated? I cannot as- 
sent to the doctrine that there is an atmosphere of 
general law floating about all the States, not belonging 
to any of them, and of which the Federal judges are 
the especial possessors and guardians, to be applied by 
them to control judicial decisions of the State courts 
whenever they are in conflict with what those judges 
consider ought to be the law. 

The present case presents some singular facts. The 
verdict and judgment of the court below were in con- 
formity with the law of Ohio, in which State the cause 
of action arose and the case was tried, and this court 
reverses the judgment because rendered in accordance 
with that law, and bolds it to have been error that it 
was not rendered according to some other law than 
that of Ohio, which it terms the general law of the 
country. This court thus assumes the right to disre- 
gard what the judicial authorities of that State declare 
to be its law, and to enforce upon the State some other 
conclusion as law which it has never accepted as such, 
but always repudiated. The fireman, who was so 
dreadfully injured by the collision caused by the neg- 
ligence of the conductor of the engine that his right 
arm had to be amputated from the shoulder and his 
right leg was rendered useless, could obtain some 
remedy from the company by the law of Ohio as de- 
clared by its courts, but this court decides in effect 
that that law, thus declared, shall not be treated as its 
law, and that the case shall be governed by some other 
law which denies all remedy to him. Had the case re- 
mained in the State court, where the action was com- 
menced, the plaintiff would have had the benetit of the 
law of Ohio. The defendant asked to have the action 
removed, and obtained the removal to a Federal court 
because it is a corporation of Maryland, and thereby a 
citizen of that State by a fiction adopted by this court 
that members of a corporation are presumed to be citi- 
zens of the State where the corporation was created, a 
presumption which, in many cases, is contrary to the 
fact, but against which no averment or evidence is held 
admissible for the purpose of defeating the jurisdiction 
of a Federal court. Railroad Co. v. Letson, 2 How. 
497; Cowless v. Mercer Co., 7 Wall. 121; Paul v. Vir- 
ginia, 8 id. 168-178; Steamship Co. v. Tugman, 106 U. 








S. 120. Thus in this case a foreign corporation not a 
citizen of the State of Ohio, where the cause of action 
arose, is considered a citizen of anotber State by a fic- 
tion, and then, by what the court terms the general 
law of the country, but which this court held in Whea.- 
ton v. Peters bas no existence in fact, is given an im- 
munity from liability in cases not accorded to a citizen 
of that State under like circumstances. Many will 
doubt the wisdom of a system which permits such a 
vast difference in the administration of justice for in- 
juries like those in this case between the courts of the 
State and the courts of the United States. 

Iam aware that what has been termed the general 
law of the couutry—which is often little less than what 
the judge advancing the doctrine thinks at the time 
should be the general law on a particular subject—has 
been often advanced in judicial opinions of this court 
to control a conflicting law of a State. I admit that 
learned judges have fallen into the habit of repeating 
this doctrine as a convenient mode of brushing aside 
the law of a State in conflict with their views. And I 
confess that moved and governed by the authority of 
the great names of those judges, 1 have myself, in many 
instances, unhesitatingly and confidently, but I think 
how erroneously, repeated the same doctrine. But 
notwithstanding the great names which may be cited 
in favor of the doctrine, and notwithstanding the fre- 
quency with which the doctrine has been reiterated, 
there stands, as a perpetual protest against its repeti- 
tion, the Constitution of the United States, which 
recognizes and preserves the autonomy and independ- 
ence of the States—independence in their legislative 
and independence in their judicial departments. Su- 
pervision over either the legislative or the judicial 
action of the States is in no case permissible except as 
to matters by the Constitution specially authorized or 
delegated to the United States. Any interference 
with either, except as thus permitted, is an invasion of 
the authority of the State, and to that extent a denial 
of its independence. As said by this court, speaking 
through Mr. Justice Nelson, ** the general government 
and the States, although both exist within the same 
territorial limits, are separate and distinct sovereign- 
ties, acting separately and independently of each other, 
within their respective spheres. The former in its ap- 
propriate sphere is supreme; but the States, within the 
limits of their powers not granted, or, in the language 
of the tenth amendment, ‘ reserved,’ are as independ- 
ent of the general government as that government 
within its sphere is independent of the States.’’ Col- 
lector v. Day, 11 Wall. 113, 124. 

To this autonomy and independence of the States 
their legislation must be as free from coercion as if 
they were separated entirely from connection with the 
Union. There must also be the like freedom from 
coercion or supervision in the action of their judicial 
authorities. Upon all matters of cognizance by the 
States, over which power is not granted to the general 
government, the judiciary must be as free in its action 
as the courts of the United States are independent of 
the State courts in matters subject to Federal cogni- 
zance. “Such being the separate and independent 
condition of the States in our complex system, as 
recognized by the Constitution, and the existence of 
which is so indispensable that without them the gen- 
eral government itself would disappear from the family 
of nations, it would seem to follow,” as said by the 
court in the case cited, ‘‘as a reasonable, if not a neces- 
sary, consequence, that the means and instrumentali- 
ties employed for carrying on the operations of their 
governments, for preserving their existence, and ful- 
filling the high and responsible duties assigned them in 
the Constitution, should be left free and impaired, 
should not be liable to be crippled, much less defeated, 
by the taxing power of another government,” to which 
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we may add, nor by the supervision and action of 
another government in any form. “ We have said,”’ 
continues the court in the same case, ‘‘ that one of the 
reserved powers was that to establish a judicial depart- 
ment; it would bave been more accurate, and in ac- 
cordance with the existing state of things at the time, 
to have said the power to maintain a judicial depart- 
ment. All of the thirteen States were in possession of 
this power, and had exercised it at the adoption of 
the Constitution; and it is not pretended that any 
grant of it to the general government is found in that 
instrument. It is therefore one of the sovereign 
powers vested in the States by their Constitutions, 
which remained unaltered and unimpaired, and in re- 
spect to which the State is as independent of the gen- 
eral government as that government is independent of 
the States.” 

Such being the nature of the judicial department, 
and the free exercise of its powers being essential to 
the independence of the States, how can it be said that 
its decisions as to the law of the State, upon a matter 
subject to its cognizance, can be ignored and set aside 
by the courts of the United States for the law or sup- 
posed law of another State or sovereignty, be it the gen- 
eral or special law of that State or sovereignty? Ifa Fed- 
eral court exercises its duties within one of the States 
where the law on the subject under consideration is 
uncertain and unsettled, “‘where,’’ as Chief Justice 
Marshall said, ‘*the State courts afford no light,” it 
must, as we have already stated, exercise an independ- 
ent judgment thereon, and pronounce such judgment 
as it deems just. But no foreign law, or law out of the 
State, whether general or special, or any conception of 
the court as to what the law ought to be, has any place 
for consideration where the law of the State in which 
the action is pending is settled and certain. A law of 
the State of that character, whether expressed in the 
form of a statute or in the decisions of the judicial 
department of the government, cannot be disregarded 
and overruled, and another law, or notion of what the 
law should be, substituted in its place, without a mani- 
fest usurpation by the Federal authorities. I cannot 
permit myself to believe that any such conclusion, 
when more fully examined, will ultimately be sus- 
tained by this court. I have an abiding faith that this, 
like other errors, will in the end ‘die among its wor- 
shippers.” 

The independence of the States, legislative and ju- 
dicial, on all matters within their cognizance is as es- 
sential to the existence and harmonious workings of 
our Federal system as is the legislative and judicial 
supremacy of the Federal government in all matters of 
National concern. Nothing can be more disturbing 
and irritating to the States than an attempted enforce- 
ment upon its people of a supposed unwritten law of 
the United States, under the designation of the general 
law of the country, to which they have never assented, 
and which has no existence except in the brain of the 
Federal judges in their conceptions of what the law of 
the States should be on the subjects considered. 

The theory upon which inferior courts of the United 
States take jurisdiction within the several States is, 
when a right is not claimed under the Constitution, 
laws or treaties of the United States, that they are 
bound to enforce, as between the parties, the law of 
the State. It was never supposed that upon matters 
arising within the States any law other than that of 
the State would be enforced, or that any attempt 
would be made to enforce any other law. It was 
never supposed that the law of the State would be 
enforced differently by the Federal courts sitting in 
the State and the State courts; that there could be 
one law when a suitor went into the State courts and 
another law when the suitor went into the Federal 
courts, in relation to a cause of action arising within 





the State—a result which must necessarily follow if 
the law of the State can be disregarded upon any view 
which the Federal judge may take of what the law of 
the State ought to be rather than what it is. 

As said by the Supreme Court of Pennsylvania at an 
early day—as far back as 1798—‘*the government of 
the United States forms a part of the government of 
each State.’’ Respublica v. Cobbet, 3 Dall. 473. To 
which the same court, over a half century later, added: 
“Tt follows that its courts are the courts of each State; 
they administer justice according to the law of the 
State as construed and settled by its own supreme tri- 
bunal. This has been more than once solemnly de- 
termined by the Supreme Court of the Union to be the 
rule of their decision, whenever the construction of 
the Constitution of the United States, treaties or acts 
of Congress does not come in question.” Com. v. 
Pittsburg & C. R. Co., 58 Penn. St. 44. 

In Shelby v. Guy, 11 Wheat. 362, 365, this court, in 
considering the meaning to be given to the words “ be- 
yond the seas,” in a statute of limitations of Tennes- 
see, said: “That the statute laws of the States must 
furnish the rule of decision to this court so far as they 
comport with the Constitution of the United States in 
all cases arising within the respective States, is a posi- 
tion that no one doubts. Nor is it questionable that a 
fixed and received construction of their respective 
statute laws, in their own courts, makes in fact a part 
of the statute law of the country, however we may 
doubt the propriety of that construction. It is obvious 
that this admission may at times involve us in seem- 
ing inconsistencies, as where States have udopted the 
same statutes and their courts differ in the construc- 
tion. Yet that course is necessarily indicated by the 
duty imposed on us to administer, as between certain 
individuals, the laws of the respective States, accord- 
ing to the best lights we possess of what those laws are.’’ 

In Beauregard v. New Orleans, 18 How. 497, 502, 
which was before us in 1855, this court, in speaking 
through Mr. Justice Campbell, said: ‘The Constitu- 
tion of this court requires it to follow the laws of the 
several States as rules of decision wherever they prop- 
erly apply. And the habit of the court has been to de- 
fer to the decisions of their judicial tribunals upon 
questions arising out of the common law of the State, 
especially when applied to the title of lands. No other 
course could be adopted with any regard to propriety. 
Upon cases like the present the relation of the courts 
of the United States to a State is the same as that of 
its own tribunals. They administer the laws of the 
State, and to fulfill that duty they must find them as 
they exist in the habits of the people and in the exposi- 
tion of their constituted authorities. Without this the 
peculiar organization of the judicial tribunals of the 
States and the Union would be productive of the 
greatest mischief and confusion.” 

The position that the plaintiff, the fireman, volun- 
tarily assumed the risk in this case, because he knew 
the helper had no right to the track without orders, 
and there was possibly a local train somewhere on the 
track, by continuing on the train instead of leaving it, 
does not strike me as having much force. It was not 
considered of sufficient importance to be called to the 
attention of the court below, or of the jury. Its sug- 
gestion now seems to be an afterthought of counsel. 
It is not positively shown that any special orders as to 
the movement of the helper on its return, or any infor- 
mation as to the use or freedom of the road, were re- 
ceived by the engineer from the train dispatcher; but 
the fireman had no actual knowledge on that point, 
though he had aright to presume that such was the 
case, from the fact that immediately upon the receipt 
of an order given to the conductor, at Burr’s Mills, the 
latter directed that the helper start back. Nor did the 
fireman have any actual knowledge whether the train 
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he was directed to follow was or was not a regular 
scheduled train, though he had a right to presume that 
it was, from the orders of the conductor. His infor- 
mation as to what was known, and consequently di- 
rected or omitted, by the engineer on that subject was 
too imperfect for him to act upon it. His continuance 
as fireman on the locomotive after its movement to re- 
turn to Bellaire was not with sufficient knowledge of 
any failure of the engineer to give the proper orders as 
to a scheduled train to justify an abandonment of the 
locomotive. It was under the direction of the engi- 
neer, not of the fireman, and he may have felt confi- 
dent that it could be run on a side track, if necessary, 
tc avoid any possible collision with a train coming in 
the opposite direction, as was sumetimes done. It 
would be a dangerous notion to put into the heads of 
firemen and other employees of a railroad company 
that if they had reason to believe, without positive in- 
formation on the subject, that dangers attended the 
course pursued by the movements of the train under 
the direction of its conductor, they would be deemed 
tc assume the risk of such movements if they did not 
expostulate with him, and, if he did not heed the ex- 
postulation, leave the train, even after it had com- 
menced one of its regular trips. A strange set of legal 
questions would arise, more embarrassing to the courts 
than the fellow-servant question, if such action should 
be deemed essential to the retention by the employee 
of the right to claim indemnity for injuries which 
might follow from the course pursued. If the em- 
ployees could abandon a train after it had commenced 
one of its regular trips when they had reason to be- 
lieve, without absolute information, that danger might 
attend their continuance on it, new strikes of em- 
ployees would spring up to embarrass the commerce of 
the country and annoy the community, founded upon 
such alleged apprehensions. The circumstances at- 
tending the cases in which an employee has been held 
to have voluntarily assumed the risks of an irregular, 
improper or ill-advised movement of a train, under 
directions of its conductor, are essentially different 
from those of the case before us. The testimony in the 
record, upon which the allegation is made that the 
fireman voluntarily assumed the risks taken by the en- 
gineer with knowledge of their existence, is of the 
most flimsy and unsatisfactory character conceivable. 
It only discloses general ignorance by him of what the 
engineer did, or of information upon which he acted, 
as will be seen by its perusal. The allegation, which is 
founded upon a few broken and detached sentences, 
loses its entire force when the context is read. The 
whole testimony bearing upon this subject is given in 
a note at the foot of this dissent. 

It only remains to notice the observations made 
upon the decision in the Ross Case, 112 U. 8S. 377, which 
seems to me to greatly narrow its effect and destroy its 
usefulness as a protection to employees in the service 
of large corporations, under the direction and control 
of supervising agents. That was an action brought by 
a locomotive engineer in the employ of the Chicago, 
Milwaukee & St. Paul Railroad Company to recover 
damages for injuries received in a collision which was 
caused by the negligence of the conductor of the train. 
The company claimed exemption from liability on the 
ground that the conductor and engineer were fellow- 
servants; but the court charged the jury that it was 
clear that if the company saw fit to place one of its em- 
ployees under the control and direction of another, 
then the two were not fellow-servants engaged in the 
same common employment, within the meaning of the 
rule of law which was the subject of consideration, and 
that by its general order the company made the engi- 
neer, in an important sense, subordinate to the con- 
ductor. To this charge exceptions were taken. The 
correctness of the charge was the question discussed in 
the case by counsel, and determined by the court. Its 








correctness was necessarily sustained by the judgment 
of aflirmance, which could not have been rendered if 
the exception to it were well taken. The majority of 
the court in their opinion, while admitting that the 
charge is much like the one in the present case, and 
might be well said to be sufficient authority for sus. 
taining and affirming the judgment, contend that the 
court did not attempt to approve the instruction gen- 
erally, but simply held that it was not erroneous as 
applied to the facts of the case, and in support of this 
view cite the language of the court used to show that 
the conductor of a railway company, exercising cer- 
tain authority, represents the company, and -therefore 
for injuries resulting from his negligent acts the com- 
pany was responsible and the statement that the case 
required no further decision. Clearly it did not re- 
quire any further decision, for it covers the instruc- 
tion objected to, that if the company saw fit to place 
one of its employees under the contro] and direction 
of another, then the two were not fellow-servants en- 
gaged in the same employment within the meaning of 
the rule of law as to fellow-servants. A conductor of 
a railway company, directing the movements of its 
train, and having its general management, illustrates 
the general doctrine asserted and sought to be main- 
tained throughout the opinion in the Ross Case, that 
railroad companies in their operations, extending in 
some instances hundreds and even thousands of miles, 
and passing through different States, must necessarily 
net through superintending agents—employees sub- 
ordinate to the company, but superior to the em- 
ployees placed under their direction and control. The 
necessity of this doctrine of subordinate agencies 
standing for and representing the company was well 
illustrated in the duties and powers of a conductor of 
a train or engine. They were stated as an illustration 
of the necessity and wisdom of the rule, and not to 
weaken or narrow the general doctrine asserted in the 
decision of the court, and which its opinion, in almost 
every line, attempted to maintain. The necessity of 
subordinate agencies exists whenever a train or engine 
is removed from the immediate presence and direction 
of the head officers of the company. 

The opinion of the majority not only limits and nar- 
rows the doctrine of the Ross Case, but in effect de- 
nies, even with the limitations placed by them upon it, 
the correctness of its general doctrine, and asserts that 
the risks which an employee of a company assumes 
from the service which he undertakes is from the neg- 
ligence of one in immediate control, as well as froma 
co-worker, and that there is no superintending agency 
for which a corporation is liable, unless it extends to 
an entire department of service. 

A conclusion is thus reached that the company is not 
responsible in the present case for injuries received by 
the fireman from the negligent acts of the conductor 
of the engine. 

There is a marked distinction in the decisions of dif- 
ferent courts upon the extent of liability of a corpora- 
tion for injuries to its servants from persons in their 
employ. One course of decisions would exempt the 
corporation from all responsibility for the negligence of 
its employees, of every grade, whether exercising su- 
pervising authority and control over other employees 
of the company or otherwise. Another course of de- 
cisions would hold a corporation responsible for all 
negligent acts of its agents, subordinate to itself, when 
exercising authority and supervision over other em- 
ployees. The latter course of decisions seems to me 
most in accordance with justice and humanity to the 
servants of a corporation. 

I regret that the tendency of the decision of the 
majority of the court in this case isin favor of the 
largest exemptions of corporations from liability. The 
principle in the Ross Case covers this case, and re- 
quires, in my opinion, a judgment of affirmance. 
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MASTER AND SERVANT — NEGLIGENCE — 
LOW OVERHEAD RAILROAD BRIDGE. 


INDIANA SUPREME COURT, MAY 10, 1898. 


PENNSYLVANIA Co. v. SEARS.* 

Where a railroad maintains a bridge over its track so low as 
to endanger any one standing on a refrigerator or other 
high car, and a brakeman, passing at night, without 
knowledge of the danger, is struck and injured, the com- 
pany is liable. 


J. Brackenridge and Allen Zollers, for appellant. 
L. M. Ninde, for appellee. 


McCaBeE, J. Appellee sued appellant, a railway 
company, for a personal injury resulting from the al- 
leged negligence of the appellant. Trial by jury; ver- 
dict for appellee, upon which judgment was rendered 
over a motion for a new trial. The errors assigned 
here, and not waived by failure to argue the same, are 
overruling appellant’s demurrer to the appellee’s com- 
plaint, and overruling appellant’s motion for a new 
trial. The material allegations of the complaint are as 
follows: ‘*‘That for the last ten years the defendant 
has possessed and operated the Pittsburgh, Ft. Wayne 
& Chicago railroad extending from Pittsburgh, in 
said State of Pennsylvania, through the city of Ft. 
Wayne, Indiana, to Chicago, Illinois. Plaintiff further 
avers that from the 16th of November, 1887, to the 8th 
of May, 1888, inclusive, he was employed by the de- 
fendant as brakeman on the division of its said road 
between said Ft. Wayne and the city of Chicago. 
That on said 8th day of May he left Chicago as brake- 
man on the defendant’s train No. 76, for said Ft. 
Wayne. And the plaintiff avers that between the 
town of Wheeler and the city of Valparaiso, in said 
State of Indiana, the defendant, for the period of, to- 
wit, five years last past, has carelessly, negligently and 
recklessly maintained an unlawful and dangerous over- 
head bridge over its said railroad, and unlawfully, 
carelessly and negligently maintained said bridge so 
low that when a brakeman passed thereunder standing 
upon a refrigerator car or other highest cars used by 
the defendant on its said road his head would come in 
contact with and strike against said bridge. And the 
plaintif? further avers that although the defendant so 
unlawfully, carelessly and negligently maintained said 
bridge in a dangerous condition as aforesaid, yet it 
carelessly, negligently and unlawfully failed, neglected 
and refused to keep proper, suitable and safe guards 
up at either side of said bridge, in such a position, or 
of such a kind or character, as would with reasonable 
safety caution or warn brakeman upon its train that 
they wero approaching and about to pass under said 
bridge, and the defendant during said period also care- 
lessly, negligently and unlawfully neglected and re- 
fused to keep proper, safe and suitable lights or lamps 
upon said bridge in the night-time to notify or warn 
brakemen upon its freight trains of tlie presence of 
said bridge, and of their approach thereto. And plain- 
tiff avers that, to-wit, on said 8th of May, in the night- 
time, while it was dark, he was engaged as such brake- 
man by the defendant on its said train No. 76 in 
running said train eastward upon said road and under 
said bridge so negligently maintained as aforesaid, and 
upon and about which bridge the defendant negli- 
gently and carelessly failed at the time said plaintiff 
was approaching and passing said bridge upon said 
train as aforesaid to keep, place or have any lights upon 
or about said bridge to warn or notify him that he and 
said train were approaching and about to pass said 
bridge; and the defendant also negligently and care- 
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lessly neglected, failed and refused at the time plain- 
tiff was approaching said bridge and about to pass the 
same as aforesaid upon said train to place or keep upon 
or near said bridge any suitable or proper guards or 
ticklers to give the plaintiff notice that he was ap- 
proaching or about to pass said bridge. And he avers 
that after said train passed said town of Wheeler he was 
diligently and carefully engaged in his duties as such 
brakeman, and without any fault or lack of care and 
due diligence on his part, and without any knowledge 
on his part that he was approaching and about to pass 
under said bridge, said train upon which he was so 
diligently, carefully and faithfully braking, as afore- 
said, ran past and under said bridge, and carried the 
plaintiff, without any fault whatever on his part, un- 
der and against said bridge, and whereby, and without 
any fault on his part, his head was brought in collision 
with said bridge above said train, and his head collided 
with said bridge above said train with great violence, 
whereby his skull was fractured, his head and face 
were bruised, mangled and crushed, and his lip cut 
through and greatly injured, and whereby he became 
and was insensible and helpless, and his shoulder, neck 
and body became and were bruised and greatly in- 
jured, and whereby he was thrown to the ground upon 
said railroad track, and the cars ran over him and 
crushed his leg from his foot to his thigh, so it became 
necessary to amputate the same, which was done, by 
means of which injuries he became sick, sore and dis- 
tressed, and suffered great pain and anguish, both 
mentally and physically, and his life was for a long 
time, to-wit, for six months, despaired of, and he be- 
came and was and is wholly disabled from ever again 
following his business or profession, and from ever 
again earning his living, and he was compelled to lay 
out and expend, to-wit, $500, in nursing, medicines and 
surgical attendance in being treated for said injuries; 
and he avers that he was so injured, as aforesaid, with- 
out any fault whatever on bis part. That he bad not, 
at or before he was so injured, any knowlege or notice 
whatever that said bridge was so low that it would 
come in collision with his head, or any part of his 
body, or that it was low enough to touch him as he 
passed under the same; and he avers that all said in- 
juries were caused by the negligence and carelessness 
of the defendant, as aforesaid, to his damage in the 
sum of $15,000, for which he sues and demands judg- 
ment.’’ 

The first objection urged against this complaint is 
that it does not state what part of the train appellee 
was on when he was injured, and that it is not averred 
that he was standing on any one of the cars when his 
head came in contact with the overhead bridge. If it 
was material or important to appellant to have a more 
specific statement as to the particular place in the 
train appellee occupied when the alleged injury occur- 
red, the appropriate remedy was a imotion to require 
greater certainty in that respect, and not a demurrer 
for want of sufficient facts. As to the other point, the 
complaint shows that on the 8th day of May he was 
engaged as brakeman for appellant on train No. 76 
going east from Chicago, and, after the same passed 
the town of Wheeler, he was diligently engaged in his 
duties as such brakeman. Said train ran past and un- 
der said bridge, whereby his head was brought in col- 
lision with said bridge above said train. From this 
language we think it appears that the only place appel- 
lant could have occupied at the time the bridge came 
in contact with his head was on top of some one of the 
cars in that train. Whether it was a refrigerator or 
other highest car was not essential to the sufficiency of 
the complaint. It is fairly inferable from the com- 


plaint that it was only refrigerator cars and other 
highest cars that would not admit a brakeman to stand 
erect thereon and pass under said bridge in safety, 
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and that ull other cars would admit such passage. 
Much useless verbiage in the complaint has obscured 
the statement of these facts to some extent, but not to 
the extent of destroying them. The unavoidable con- 
clusion to which the language employed leads is that 
the ordinary cars in use on said road would admit 
such passage. It is also claimed that the complaint is 
bad for the reason that it appears therefrom that ap- 
pellee was not free from contributory negligence. The 
contention is that as it appears from its averments 
that appellee was engaged for appellant as brakeman 
from the 13th day of November, 1887, until the 8th day 
of May, 1888, he had ample opportunity to know all 
about the dangerous character of the bridge, and that 
therefore he assumed the risk of such employment. 
The complaint “avers that from the 16th of November, 
1887, to the 8th of May, 1888, inclusive, he was employed 
by defendant as brakeman on the division of its said 
road between Ft. Wayne and Chicago.” What train he 
had been braking on during that time, whether freight 
or passenger, is not stated. If it was either material 
or useful to appellant's rights to have the complaint 
specify the particular train, the only remedy was a 
motion asking the trial court to require such specifica- 
tion, and not a demurrer for wgnt of facts sufficient. 
No such motion was made. It is afterward averred in 
the complaint that appellee had not at or before he was 
injured any knowledge or notice whatever that said 
bridge was so low that it would come in collision with 
his head or any part of his body, or that it was low 
enough to touch him as he passed under the same. 
From this language it clearly enough appears that he 
in fact did not know of the dangerous character of the 
bridge, and the demurrer admits that fact. Nor does 
it appear from the facts stated that he might have 
known of such danger, because it does not appear that 
he was ever braking on afreight train fur appellant 
prior to the occasion on which the alleged injury was 
received; and if that did appear, still there is nothing 
in the complaint to indicate that he had ever known of 
or seen “‘ refrigerator or other highest cars’’ pass under 
anid bridge, either with or without a brakeman stand- 
ing thereon, or that any other facts existed within his 
knowledge to warn him of the dangerous character of 
the bridge. 

This analysis of the complaint upon the point in 
question makes the long list of authorities cited by ap- 
pellant’s counsel in support of his contention inappli- 
cable. It is true, as stated in Pennsylvania Co. v. 
Whitcomb, 111 Ind. 216, cited by appellant, ‘that no 
one is bound to remain ina service which he is in- 
formed is dangerous, and, if an employee doves volun- 
tarily continue in the master’s service after notice of 
its dangers, he assumes all risks arising from the known 
dangers. * * * The risks which the employee as- 
sumes are however such as are incident to his service, 
and such as arise in cases where ordinarily safe ma- 
chinery and appliances are provided. If machinery of 
an unusual and more dangerous character is provided, 
and the employee has no notice of the danger, then he 
does not assume the risk attendant upon its use.” ‘To 
the same effect are Railway Co. v. Adams, 105 Ind. 151; 
Railway Co. v. McCormick, 74 id. 441; and many other 
cases cited by appellant. We do not think the danger 
of an overhead bridge maintained by a railroad com- 
pany so low that it may come in contact with the 
heads of its brakemen while engaged in their duties on 
the top of its cars as they pasa under such bridge is one 
of the dangers incident to such service. There area 
thousand and one dangers incident to the service of all 
railroad operative employees that ordinary prudence 
cannot be expected to guard against, and for which the 
master is not liable, and the risk of which is assumed 
by the employee; but the maintenance of an overhead 
bridge so low as to fracture the skulls and endanger 








the lives of brakemen is not one of them. The precise 
question here under consideration was decided by this 
court in Railroad Co. v. Rowan, 104 Ind. 88, where this 
court, appropriating the language of the Supreme 
Court of Massachusetts, said: ** He who engages in the 
employment of another for the performance of speci- 
fied duties and services for compensation takes upon 
himself the natural and ordinary risks and perils inci- 
dent to the performance of such service. But,’’ says this 
court, “‘ there are well-defined exceptions to this general 
rule, one of which arises from the obligation or duty 
of the master not to expose the servant while conduct- 
ing his business to perils or hazards which might have 
been provided against by the exercise of due care and 
proper diligence upon the part of the master. * * * 
A railroad company is bound to provide suitable and 
safe materials and structures in the construction of its 
road and appurtenances, and if, from defective con- 
struction of its road and appurtenances, an injury 
happen to one of its servants, the company is liable for 
the injuries sustained.” This court held in that case 
that a complaint in all respects substantially the same 
as the one at bar was good on demurrer, and expressly 
repudiated many of the authorities cited by appellant 
in this case to the contrary. That case was cited and 
reaffirmed by this court in Railway Co. v. Wright, 115 
Ind. 378, a case involving the sufficiency of the com- 
plaint on demurrer for an injury received by a brake- 
man on account of an overhead bridge being tvoo low, 
The latter case is a stronger one in support of the suf- 
ficiency of the complaint here than the former. In the 
latter case it appeared that no fall grown man could 
stand erect on any box car and pass under the bridge 
without striking it; that the plaintiff had been in the 
employ of the defendant as brakeman over that part 
of the road where the bridge was from the 5th of Octo- 
ber to the 4th of November, 1881, and that during that 
time he passed with his train under said bridge from 
eight to ten times in the day-time and that many times 
in the night. He was again employed as brakeman 
over that part of the road on the 11th or 12th of Janu- 
ary, 1882, and he was injured on the night of the 13th 
of that month, and from his first employment to the 
time of his injury he had passed under the bridge 
from seventeen to twenty times, one-half of the num- 
ber being in the night; and yet it was held in that case 
that these facts did not destroy or overthrow the alle- 
gation and the finding that he was ignorant of the 
dangerous character of the bridge, though it was found 
by the jury in answer to interrogatories that the dan- 
ger was an open and obvious one in the day-time, but 
not at night. And quoting from the first case above, 
this court said in the latter case that ‘it seems to us 
that a railroad company is, and ought to be, required 
to construct and maintain its roxdway and append- 
ages, and its overhead structures, in such a manner 
and condition that its employee or servant can do and 
perform all the labors and duties required of him with 
reasonable safety; and, applying the language from 
Railroad Co. vy. Love, 10 Ind. 554, said: “If a defect 
existed in the road which was known to the company, 
but which it was impossible for them to remove or 
remedy, and in consequence thereof the road was un- 
safe, but not impassable, and yet they should place an 
employee upon the road and suffer him, in ignorance 
of said defect, to attempt to operate it, and injury 
should thereby result to him, certainly there would be 
a liability.” To the same effect are Pennsylvania Co. 
v. Brush, 130 Ind. 347; Nordyke & Marmon Co. v. Van 
Sant, 99 id. 188; Car Co. v. Parker, 100 id. 181; Krueger 
v. Railway Co., 111 id. 51; Bradbury v. Goodwin, 18 
id. 286; Railway Co. v. McCormick, 74 id. 440. And 
applying to that case the principles laid down by the 
Supreme Court of [llinois in Railroad Co. vy. Welch, 52 
Ill. 183, this court, in Railway Co. v. Wright, supra, 
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said: ‘“‘The railroad track at Mendota was about 
eighteen inches from the edge of an awning which pro- 
jected from the station-house; so that when a freight 
car stood upon the track the inside edge of the car was 
about even with the outer edge of the awning. The 
awning was about eighteen inches higher than the car. 
There being a signal for brakes, the plaintiff in the 
case, a brakeman, ran up on the ladder on the side of 
the car, and before reaching the roof was struck by 
the awning and injured. It was insisted in bebalf of 
the railway company that there could be no recovery, 
for the reason that the brakeman had assumed the 
risks incident to the service, and had an opportunity 
to know of the danger from the awning. In answer to 
that contention that court said: ‘There are many 
freight depots and station-houses upon the line of the 
Central railway, and it would be preposterous in us to 
say, or ask a jury to say, that a brakeman engaging in 
the service of the company must be held to know 
whether or not there may be one among them whose 
roof or awning so projects over the line of road that a 
brakeman on a freight train, in the performance of his 
duties, would be liable to be swept from the train by a 
collision with it.’” ‘He was required,” said this 
court, ‘‘to observe ordinary care for his own safety, 
but he was not required to go over the road upona 
tour of inspection, looking for defective bridges or 
faulty track, before engaging in the service.” This, we 
may add, was a duty which the law devolved upon the 
company, and an employee has a right to presume that 
the company had done its duty in that respect, and if 
such inspection revealed any defective bridge or 
bridges liable to endanger the lives or limbs of their 
employees operating the road, that the company 
would give them timely warning thereof. It is averred 
that the bridge had been negligently maintained by 
appellant for five years immediately preceding the 
injury. Though there is no allegation charging the 
company with knowledge of the dangerous char- 
acter of the bridge, yet in the able brief of the distin- 
guished counsel for appellant no objection to the suf- 
ficiency of the complaint is made on account of that 
omission, for the good reason, we presume, that they 
thought, as we think, that such objection could not be 
successfully made. It is true one of the conditions of 
the liability of the appellant is that it had knowledge of 
the defect, or that the circumstances were such that it 
ought to have known of the defect. The circum- 
stances stated in the compiaint speak for themselves, 
and prima facie raise the presumption that the appel- 
lant had knowledge of the defect, or, if it did not, that 
it was guilty of negligence in not acquiring such knowl- 
edge. The occurrence of the injury under the circum- 
stances alleged and admitted by the demurrer raises 
the presumption of negligence on the part of the appel- 
lant. Railroad Co. v. Rainbolt, 99 Ind. 151; Shear. & 
R. Neg., §$ 59, 60; Thomp. Neg. 1229, §3; 16 Am. & 
Eng. Ency. Law, 449, 450. See also Railway Co. v. 
Walker, 113 Ind. 196; Railway Co. v. McCartney, 
121 id. 385; George H. Hammond & Co. v. Schweitzer, 
112 id. 246. Appellant however could not very well 
have maintained the bridge for five years previous 
to the injury without any knowledge of its danger- 
ous character. The court below did not err in over- 
ruling the demurrer to the complaint. [Omitting 
questions of practice.] Judgment affirmed. 


— 
CARRIERS— FREIGHT—WHO LIABLE FOR. 


MASSACHUSETTS SUPREME JUDICIAL COURT, MAY 
19, 1893. 











Unton Freicut R. Co. v. WINKLEY.* 
An employee of defendants, who had sold ice to H., told the 
agent of a railroad company that there was a car to go to 
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him, without further instructions. The company billed 
the car to H. via connecting carriers. No bill or receipt 
was given defendants, and the freight charges were made 
to H. by all the carriers, and bills for the freight sent to 
him. Held, sufficient to show that it was understood that 
H., and not defendants, should pay the freight. 


CTION by the Union Freight Railroad Company 

against John N. Winkley and others to recover 

freight charges. Judgment was ordered for defend- 
ants, and plaintiff appeals. 

It appeared from an agreed statement of facts that 
plaintiff, at the occurrence of the events hereinafter 
mentioned, and for a long time previous, was a com- 
mon carrier, having its usual place of business in Bos- 
ton, and operating a railroad between the stations of 
the various railroads, including those hereinafter men- 
tioned, which have their terminal points in Boston; 
that the defendants were copartners dealing in ice un- 
der the name of Winkley & Maddox, having a usual 
place of business in Boston, and in the year 1890 hav- 
ing part of their stock stored in ice-houses on the shore 
of Smith’s pond, in the town of Wolfborough, in the 
State of New Hampshire; that the defendants sold to 
N. M. Merrick, of Plympton, in thiss Commonwealth, 
in August, 1890, a car-load of ice at a price per ton de- 
livered on the cars; that there was a side track (con 
structed on private lands by parties interested in the 
ice trade) from arailway operated by the Boston and 
Maine railroad, running alongside of the ice-houses of 
the defendants, upon which track cars were pushed up 
by the Boston and Maine Railroad Company, and left 
to be loaded; that the defendants’ servants loaded the 
said ice ina car thus left on said side track; that one 
of the defendants’ servants informed the station agent 
at a station of said railroad company about two miles 
distant that there was at the ice-houses of Winkley & 
Maddox, at the pond, acar of ice for N. M. Merrick, 
Plympton, Mass., giving the number of the car, and 
giving no other instruction or direction; that no other 
information concerning the destination of the car was 
at any time given the Boston and Maine Railroad Com- 
pany; that said company waybilled the said car to N. 
M. Merrick, Plympton, Mass., via the Old Colony 
Railroad Company, billed the freight charges to N. M. 
Merrick, hauled the carto Boston, and delivered it to 
the Union Freight Railroad Company to be hauled to 
the Old Colony Railroad Company; that the Union 
Freight Railroad Company hauled said car from the 
freight yard of the Boston and Maine railroad to that 
of the Old Colony Railroad Company, and delivered 
it to the latter company, paying to the Boston and 
Maine Railroad Company its freight charges, and tak- 
ing its said bill to N. M. Merrick, so paid and re- 
ceipted; that the Old Colony Railroad Company paid 
to said Union Freight Railroad Company the amount 
of the bill so paid to the Boston and Maine Railroad 
Company, and its own (the Union Freight Railroad 
Company’s) charges to said N. M. Merrick for his 
freight; that the Old Colony Railroad Company billed 
these charges, plus its own charges for transportation 
from Boston to Plympton, to said N. M. Merrick, 
sending to said Merrick the said bills for freight, and 
delivered the said ice to said Merrick at Plympton. 
Neither said Merrick nor any one else has paid said 
freight charges. The defendants thereafter claimed 
payment for said car of ice from Merrick, but pay- 
ment has not been made. 


C. F. Choate, Jr., for appellant. 
Lund, Jewell & Welch, for appellees. 


Frevp, C.J. The plaintiff is the second in a line of 
three connecting railroads over which the ice was 
transported, and the freight due to the first two roads 
has been paid by the last. We assume, without decid- 
ing it, that the right of the plaintiff to maintain this 
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action is the same asif it were the first road, and the 
freight bad not been paid. With whom then did the 
Boston and Maine railroad make the contract for 
transportation, and who promised that company to 
pay the freight? There was no expresscontract. The 
defendants, through their servants, might have con- 
tracted with the railroad to pay the freight, although, 
as between themselves and Merrick, he was bound to 
pay it, but they made no such contract in terms. A 
consignor of merchandise delivered to a railroad for 
transportation may be the owner, and act for himself, 
or may be anagent for the owner, and act for him, 
and this may or may not be known to the railroad 
company. In the present case the railroad company 
knew the name and residence of the consignee. From 
the agreed facts it appears that the title to the ice 
passed to Merrick when it was put on board the car, 
and that it was transported at hisrisk. The doctrine 
of the courts of the United States seems to be that the 
property in goods shipped is presumably in the con- 
signee, although this presumption may be rebutted by 
proof. Lawrence v. Minturn, 17 How. 100; Blum v. 
The Caddo, 1 Woods, 64. 

In Dicey on Parties to Actions (pp. 87, 88) the result 
of the English decisions is stated to be as follows: 
“The contract for carriage is,in the absence of any 
express agreement, presumed to be between the car- 
rier and the person at whose risk the goods are car- 
ried, i. e., the person whose goods they are, and who 
would suffer if the goods were lost. * * * When 
therefore goods are sent to a person who has pur- 
chased them, or are shipped under a bill of lading by a 
person's order, and on his account, the consignee, as 
being the person at whose risk the goods are, is con- 
sidered the person with whom the contract is made. 
He is liable to pay for the carriage, and is the proper 
person to sue the carrier for breach of contract.’ And 
(id., p. 90, note): ‘‘ When the consignor acts as agent 
of the consignee, but contracts in his own name, it 
would appear that either the consignor or consignee 
may sue.’’ Dawes v. Peck, 8 T. R. 330; Domett v. 
Beckford, 5 Barn. & Adol. 522; Cvombs v. Railway 
Co., 3 Hurl. & N. 1; Sargent v. Morris, 3 Barn. & Ald. 
277; Dunlop v. Lambert, 6 Clark & F. 600; Railway 
Co. v. Bagge, 15 Q. B. Div. 625; Cork Distilleries Co. v. 
Great Southern & W. Ry. Co., L. R., 7H. L. 269. The 
cases generally are collected in Hutch. Carr., § 448 et 
seq.; id., § 720 et seq. 

Most of the English cases were reviewed in Blanch- 
ard v. Page, 8 Gray, 281. That was acase of the carriage 
of goods by sea under a bill of lading, and it was held 
that the bill of lading was a contract between the ship- 
per and the ship-owner, and that although it was 
shown that the shipper acted as agent of the con- 
signees, who had bought and paid for the goods before 
shipment, yet he could bring an action in his own 
name for breach of the contract of carriage, unless he 
wus prohibited by his principal, and it was said that he 
would be liable for the freight. 

In Wooster v. Tarr, 8 Allen, 270, it was decided that 
under a bill of lading in the usual form the shipper 
was liable to the carrier for the freight, although the 
bili contained the usual clause that the goods were to 
be delivered to the consignees or their assignees, ‘he 
or they paying freight for said goods,” etc. It was said 
‘to be the settled doctrine that a bill of lading is a 
written simple contract between a shipper of goods 
and the ship-owner; the latter to carry the goods, and 
the former to pay the stipulated compensation when 
the service is performed.” Both these cases were upon 
express contracts. 

The strongest case for the plaintiff is Finn v. Rail- 
road Co., 102 Mass. 283, which was upon an implied 
contract. In that case one Clark had ordered shingles 


of Fjnn, who shipped them on his own account, under 














a bill of lading, on board a canal-boat, to be delivered 
to “the Great Western Railroad Company, or their 
assignees, at Greenbush, N.Y. Consignee to pay freight 
on the delivery.” And the shingles arrived by boat 
at the freight station of the railroad company at Green. 
bush, N. Y. The shingles were described in the bill‘of 
lading as marked, “J.S.C. Extra,” or “J. 8. @.” 
They were burned while in the freight-house by an ac. 
cidental fire. They were intended to be transported 
to Joseph S. Clark, Southampton, Mass. Clark ag. 
cepted and paid a draft drawn by Finn for the shin. 
gles; and ina suit by Finn against him, Clark pleaded 
the amount of the draft in set-off, and recovered the 
amount on the ground that “‘the omission of the 
plaintiff [Finn] to forward the goods with proper di- 
rections to the consignee and the place of delivery au. 
thorized the defendant [Clark] to treat the alleged sale 
as one never perfected, and to recover back the money 
paid upon the draft.’’ Finn v. Clark, 10 Allen, 479; 122 
id. 522. Finn then brought suit against the railroad 
company for its failure to forward and deliver the 
shingles to Clark. It was held that although the case 
of Finn against Clark settled the fact that, as between 
them, the title to the property remained in Finn, yet 
the railroad company, not being a party to that suit, 
could not set up the judgment in it ‘“‘as an estoppel 
against Finn upon the question of” delivery. Finn v. 
Railroad Co., 102 Mass. 283. At the second trial the 
plaintiff obtained a verdict, and the facts stated in the 
exceptions showed “ that the title to the property had 
passed to Clark before the loss occurred, ieaving Finn, 
at most, only right of stoppage in transilu;" and it 
was in this aspect of the case that the opinion in 12 
Mass. 524, was delivered. The contention of the plain- 
tiff was that the shingles had been delivered to the 
railroad company with proper directions for their 
transportation, and that the defendant had neglected 
to transport them, whereby they had been burned. In 
the opinion the court say of the liability of a common 
carrier that, “‘ prima facie, his contract of service ia 
with the party from whom, directly or indirectly, he 
receives the goods for carriage; that is, with the con- 
signor. * * * Whencarrying goods from seller to 
purchaser, if thereis nothing in the relations of the 
several parties except what arises from the fact that the 
seller commits the goods to the carrier as the ordinary 
and convenient mode of transmission and delivery, in 
execution of the order or agreement of sale, the em- 
ployment is by the seller, the contract of services is 
with him, and actions based upon the contract muy, if 
they must not necessarily, be in the name of the con- 
signor. If however the purchaser designates the car 
rier, making him his agent to receive and transmit 
goods, or if sale is complete before delivery to the 
carrier, and the seller is made the agent of the pur 
chaser in respect to the forwarding of them, a different 
implication would arise, and the contract of service 
might be held to be with the purchaser.” 

Although this was not a suit to recover freight, the 
principles on which it was decided are applicable to 
such a suit, and the effect of this and the previous de 
cisions, we think, is that in this Commonwealth, whet 
the vendor of goods delivers them to a railroad to be 
carried to the purchaser, although the title passes to 
the purchaser, by the delivery to the railroad com- 
pany, and the name and address of the consignee, who 
is the purchaser, is known to the company, the vendor 
is presumed to make the contract for transportation 
with the company on his own behalf, and is held liable 
to the company for the payment of the freight. This 
presumption however is a disputable one, and mar be 
rebutted or disproved by evidence; and if the vendee 
has ordered the goods to be sent at his risk, and ou hit 


account, he also may be held liable as the real principal 


in the contract. See Byington v. Simpson, 134 Mass 
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169. But whether the presumption be one way or the 
other, it isa matter of inference from the particular 
circumstances of the case, and the question which is 
always to be considered is the understanding of the 
parties. See Railroad Co. v. Whicher, 1 Allen, 497. 
In the present case there was no bill of lading or 
receipt signed by the railroad company, and accepted 
by the defendants. There was a waybill, but it does 
not appear that the names of the defendants were in 
it. The freight charges were made in every instance 
to Merrick, the consignee, and the bills for freight 
were sent to him. These facts, and perhaps some 
others stated in the agreed facts, afford some evidence 
that the railroad company understood that Merrick 
was to pay the freight to the company. Upon an 
agreed statement of facts this court cannot draw in- 
ferences of fuct, unless they are necessary inferences. 
Railroad Co. v. Wilder, 137 Mass. 536. The agreed 
facts in this case, we think, contain some evidence that 
the understanding of all the parties was that Merrick 
should pay the freight to the railroad company; and 
we cannot hold, as matter of law, that the defendants 
made a contract on their own behalf to pay the freight. 
Judgment affirmed. 





GIFT— CERTIFICATE OF DEPOSIT— EVI- 
DENCE— DELIVERY. 


TLLINOIS SUPREME COURT, NOV. 3, 1892. 


TELFORD v. PATTON. 

A man deposited his own money in a bank, taking a certifi- 
cate of deposit payable to the order of a woman with 
_ whom he was on friendly terms, though there was no re- 
lationship or engagement of marriage between them. He 
told no one about the deposit, and kept the certificate in 
his own possession till his death, eight months later. 
Held, that title did not pass to the payee of the certificate, 
since the evidence did not show either an intent to make 

a gift or a delivery of the subject of the gift. 


TNHIS is an action of replevin begun on January 14, 

1891, in the Circuit Court of Jefferson county, by 
the appellee against the appellant, who is the adminis- 
trator of the estate of Samuel Telford, deceased, to re- 
cover the possession of the certificate of deposit here- 
after described. The declaration contains four counts, 
two of which are in trover. The pleas are non cepit, 
non detinet, not guilty, and special pleas alleging prop- 
erty in Samuel Telford at the time of his death, and in 
his said administrator since his death; the certificate 
was placed in the hands of the clerk of the court, to be 
held subject to the order of the court. The case was 
tried before a jury, who found the issues for the plain- 
tiff, and that the right of possession of the certificate 
and of property was in the plaintiff. By the judgment 
of the Circuit Court, which has been affirmed by the 
Appellate Court, the clerk was ordered to deliver the 
certificate to the plaintiff. The case is brought here 
by appeal from the Appellate Court. 

The certificate in question is as follows; * First Na- 
tional Bank of Springfield, Mo. May 1st, 1889. L. J. 
Patton has deposited in this bank $2,600.00, payable to 
the order of himself, in current funds, on return of 
this certificate, one year after date, with six per cent 
interest for the time specified, and no longer. A. J. 
Clements, Cashier. No. 2,603.’’ The proof tends to 
show that on May 1, 1889, said Samuel Telford depos- 
ited $2,600 of his own money in said bank, and re- 
ceived therefor said certificate; that on January 
15, 1890, said Samuel Telford died intestate at Eu- 
reka Springs, Ark., a bachelor, and sixty-five years 
old; that this certificate, so far as is known, never left 
his possession from the day of its date to the day of 





his death, and was found, together with other certifi- 
cates of deposit issued to him in bis own name, aggre- 
gating over $12,000, and some notes, mortgages, etc., in 
a pocket-book taken from the inside pocket of a vest 
which he wore when he died; that he never communi- 
cated to the bank officers or to any other per- 
son any facts concerning said certificate, or his 
intentions in relation thereto; that he never wrote 
or spoke to appellee about it, and that she had no 
knowledge of its existence until after his death; that 
he was one of a family of eight or nine children, who 
lived in Marion county and the adjoining counties, 
and had at one time acted for three or four years as 
deputy sheriff of Marion county; that he was a pecu- 
liar man, living most of the time away from the rela- 
tives, economical, reticent, and so secretive that even 
his most intimate friends knew nothing about his busi- 
ness or affairs; that he had known appellee, now over 
forty-eight years old, from her girlhood; that for 
twenty years before his death he visited her, wrote to 
her when he was away from her, sent her his photo- 
graph, paid no attentions to any other woman, she re- 
ceiving no attention from any other man, though there 
is nothing to show that any engagement of marriage 
ever existed between them; that his cffects at the time 
of his decease amounted to about $27,000, including 
said certificate; that a few days before his death he 
was observed to ‘‘sign or indorse some papers—bank 
papers of some kind,’’ saying that he was doing so in 
order that the money might be drawn without the ap- 
pointment of an administrator, but he made no in- 
dorsement or memorandum of any kind upon the cer- 
tificate in question; that he kept a daily expense 
account, and made annual statements of his assets, in- 
vestments, gains and expenses, etc.; that about two 
weeks before his death he made such a statement, 
found in his pocket-book, showing that he was worth 
$27,140.46; that amount corresponding with the notes, 
certificates, money, etc., found in his room, by includ- 
ing the amount of the certificate therein. The proof 
also tends to show that the appellee herein has a brother 
named Lewis J. Patton, livingin Kansas. This brother 
however testifies that he is not the L. J. Patton re- 
ferred toin the certificate; that he never made a de- 
posit in said bank; that he never had any business 
with deceased, and makes no claim tothe money. The 
appellee, Livonia J. Patton, claims that she is the per- 
son referred to in the certificate, although it recites 
that it is payable to the order of “himself” and not 
‘herself.’ The cashier of the bank, who testifies that 
he kept the books, and that deceased had $10,000 on de- 
posit on May 1, 1889, and $5,000 when he died, says: 
‘““The money cannot be withdrawn on the certificate 
from the bank without its presentation indorsed by the 
party in whose favor it is issued. I do not know who 
made the deposit, but think it was one Samuel Tel- 
ford, from evidence obtained since the deposit was 
made, and since the death of the party. It is custom- 
ary to obtain signatures of depositors when deposit is 
made. We have no signature of L. J. Patton. Have 
no knowledge of or acquaintance with L. J. Patton, 
* * * for our bank had no dealings with or knowl- 
edge of Miss Livonia J. Patton before the death of 
Samuel Telford.”’ 

Upon the trial the court refused all the instructions 
asked by both plaintiff and defendant, and gave one of 
his own motion, the third paragraph of which is as 
follows: 

“Tf you believe from a preponderance of the evi- 
dence that Samuel Telford, on the lst day of May, 1889, 
deposited in the First National Bank of Springfield, 
Mo., the sum of $2,600 in the name of and for the use 
and benefit of the plaintiff, and received from the bank 
a certificate of deposit, payable to the plaintiff, then 
such money and the certificate representing it would 
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be the property of the plaintiff, and she would be en- 
titled to recover the possession of such certificate after 
demand.” 


albert Watson and George B. Leonard, for appellant. 
F. F. Noleman and Casey & Dwight, for appellee. 


MAGRUDER, J., after stating the facts. The ques- 
tions of law in the case are raised by the third para- 
graph of the instruction given by the court. There are 
no material facts in the record, except those in the 
statement preceding this opinion, which explain the 
reason why Samuel Telford procured the certificate to 
be issued in the name of L. J. Patton, or which tend 
in any way tosolve the question whether the certifi- 
cate belongs to the appellee or to the administrator of 
thedeceased. The certificate of deposit may be con- 
sidered either as a promissory note oras the written 
evidence of a deposit, like a bank pass-book or deposit- 
book. We have decided that a certificate of deposit, 
such as the one above set forth, is ‘‘in fact and in law 
a promissory note for the payment of money.” Bank 
v. Farnsworth, 18 Ill. 563; Laughlin v. Marshall, 19 id. 
390; Hunt v. Divine, 37 id. 137. A promissory note is 
not the subject of disposal as a gift, either inter vivos 
or causa mortis, unless there is an actual delivery of it. 
Blanchard v. Williamson, 70 Ill. 647; Badgley v. Vo- 
train, 68 id. 25; Bank v. Strang, 72 id. 559. Here, if it 
be conceded that the note or certificate was payable to 
the order of appellee, there was no actual delivery of it 
to her. 1t never passed out of the possession of Samuel 
Telford, and was found upon his person when he died. 
Title in appellee cannot be supported upon the theory 
that there was a gift causa mortis. There are three 
requisites necessary to constitute a donatio causa mor- 
tis: (1) The gift must be with a view to the donor’s 
death; (2) it must have been made to take effect only 
in the event of the donor's death by his existing dis- 
order; (3) there must be an actual delivery of the sub- 
ject of the donation. 1 Story Eq. Jur. 607a; Kenis- 
tons v. Sceva, 54 N. H. 24; Roberts v. Draper, 18 Ill. 
App. 167; Barnes v. People, 25 id. 136; Ridden v. 
Thrall, 125 N. Y. 572. 

The deposit was made and the certificate was issued 
on May 1, 1889, and if there was any delivery, either 
constructive or in trust, for the benefit of appellee, it 
must have taken place at that time. There is however 
no proof tending to show that the deceased was then 
under the apprehension of death from any existing dis- 
ease or other impending peril. He lived for more than 
eight months thereafter, and the record is barren of 
any evidence whatever that the certificate was to be 
operative only in the event of his death from a disor- 
der existing when the deposit was made. It follows 
that there are lacking the first and second requisites of 
a gift causa mortis. 

Was there a gift inter vivos? It is essential to a do- 
nation inter vivos that a gift be absulute and irrevoca- 
ble; that the giver part with all present and future do- 
minion over the property given; that the gift go into 
effect at once, and not at some future time; that there 
be adelivery of the thing given to the donee; that 
there be “such a change of possession as to put it out 
of the power of the giver to repossess himself of the 
thing given.” Pars. Cont., marg. p. 234; Dole v. Lin- 
coln, 31 Me. 422; Robinson v. Ring, 72 Me. 140; North- 
rop v. Hale, 73 id. 66; Grover v. Grover, 24 Pick. 261. 
The delivery must be made with the intent to vest the 
title in the donee. Jackson v. Railway Co., 88 N. Y. 
520. Asa verbal gift is an executed contract, delivery 
of the subject-matter of the gift is the essence of the 
title. Grover v. Grover, supra; Wilson v. Keller, 9 
Il. App. 347. The delivery may be constructive, as of 
a key, or of a part for the’whole. 1 Pars. Cont. 234. 
The delivery may be toathird person for the benefit 





of the donee, instead of being made directly to 
the donee himself. Dole v. Lincoln, supra; Barnes 
v. People, supra. It has been held in some cases that 
where there has been a delivery to a trustee for the 
benefit of the donee without the knowledge of the lat- 
ter, acceptance by the donee is presumed, the gift be- 
ing beneficial to him. Blasdel v. Locke, 52.N. H. 238; 
Darland v. Taylor, 52 Iowa, 503; Devol v. Dye, 123 Ind. 
321. 

A gift inter vivos is chiefly distinguished from a gift 
causa mortis by the facts that the former is not made 
in view of expected or impending death, and that it is 
not revocable in its nature. 3 Pom. Eq. Jur. 1146-1150, 
and cases cited; 8 Am. & Eng. Enc. Law, 1313-1330. It 
is not denied by the appellee that there was no actual 
delivery of the certificate to herself as donee, but it is 
claimed in her behalf that Telford delivered the money 
to the bank as a trustee for her, and that the certifi- 
cate was the mere evidence of a deposit in her favor. 
It is to be observed that there was no special deposit 
of money asin Devol v. Dye, supra. The money de- 
posited was mixed with the funds of the bank. The 
bank .did not assume any obligation to return the same 
money which was deposited with it, but was liable 
only to pay $2,600 in current funds. The bank thereby 
became a debtor, and executed its note for so much 
borrowed money and interest thereon. We cannot see 
that the position of the bank is any different from that 
of a borrower of money who gives a note for his debt, 
or from that of a purchaser of land who gives a note 
for what he owes on account of purchase-money. It 
cannot b2 said that in such case the borrower holds the 
money loaned to him in trust for the lender, or for the 
transferee of the note given to the lender, or that the 
purchaser of the lands holds his indebtedness in trust 
for the seller, or for the party to whom the seller has 
assigned the purchase-money note. 

In Fanning v. Russell, 94 Ill. 386, where a father in 
his life-time conveyed land to his sons, and took back 
notes payable to his daughters, but retained the pos- 
session of them himself, and did not deliver them to 
his daughters, it was said: ‘‘ No doubt it was the in- 
tention of the father that his daughters should each 
have the benefit of one of the notes, * * * but so 
Jong as he retained the possession of such notes they 
were his own property, notwithstanding they were 
made payable to his daughters. Until the notes were 
delivered it was his privilege to change his purpose and 
withhold the gifts he may have intended to make. The 
daughters had no vested interest in the gifts their 
father may have proposed to make them. * * * 
It does not appear the notes were ever delivered to the 
beneficiaries named by the father holding them.” 

The case of Cook v. Patrick, 135 III. 499, does not con- 
flict with the views expressed in the Fanning case. 
The main point decided in the Cook case was, that 
where a person buys land, and pays the consideration 
money, and takes the deed in the name of another, pa- 
rol evidence is admissible to show that the real pur- 
chaser is not intended to be the beneficiary of the re- 
sulting trust, and to indicate who is the donee of the 
beneficial interest under such trust. There an uncle 
bought land and took deeds in the names of his 
nephews and nieces, and loaned money and took notes 
and mortgages in their names, retaining possession of 
such deeds and notes and mortgages; but it appears 
that he announced to the vendors and borrowers that 
he was buying the property or loaning the money for 
his nephews and nieces, and intended the land and 
money to be theirs. His actsin taking the deeds and 
notes in the names of other parties were accompanied 
by declarations evincing his intention to vest the title 
thereto in such parties. In the present case there is 


no evidence that any declarations of any kind were 
made by Telford to the bank at the time of the de- 
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posit and issuance of the certificate, or to any other 
persons at any other time. There is no proof based 
upon either action or words that it was his intention 
to vest the title to the deposit or the certificate in L. 
J. Patton, except what appears upon the face of the 
paper itself. 

It is said in Daniel onNegotiable Instruments (4th ed., 
§ 24a). ‘‘A certificate of deposit may also be the sub- 
ject of a valid gift causa mortis, but it must be indorsed 
and delivered to the donee, soas to vest in him com- 
plete title, or sodelivered without indorsement as to 
create an equitable assignment of the fund it repre- 
sents, divesting the donor of all control and dominion 
of it.’”’ Basket v. Hassell, 107 U. 8S. 613; Amis v. Witt, 
33 Beav. 619; Westerlo v. De Witt, 36 N. Y. 340; Em- 
ery v. Clough, 63 N. H. 552. 

In the absence of any proof of declarations made by 
Telford to the bank, and in the absence of any proof as 
to his intention in obtaining the certificate, it cannot 
be said that he was ever wholly divested of control and 
dominion over the deposit so long as the certificate re- 
mained in his possession. The bank did not have the 
signature of L. J. Patton, and did not know who L. J. 
Patton was, but did know that Samuel Telford made 
the deposit, and had no reason to suppose, so far as the 
proof shows, that he may not have been merely calling 
himself by another name, or using another name, for 
some private purpose of his own, where a delivery is 
made toa third party, in order that the latter may de- 
liver the subject of a gift tothe donee as agent of the 
donor. The gift is not complete until there is an act- 
ual delivery to the donee; and until the gift is com- 
pleted by delivery the donor can revoke the agent’s 
authority, and resume possession of the gift. Devol v. 
Dye, supra; 8 Am. & Eng. Enc. Law, 1318. If in this 
case there was a gift to the bank as agent of the de- 
ceased for the purpose of a future payment or delivery 
to appellee, then as there was no payment or delivery to 
appellee before Telford’s death, the authority of the 
bank was revoked by the death, and the gift failed for 
want of completion and delivery. Where the delivery 
is toa third person, as trustee for the donee, and not 
asagent for the donor, such delivery completes the 
gift, and the death of the donor will not revoke it; 
but to make out such a case the circumstances should 
show a full relinquishment of dominion over the prop- 
erty to the trustee for the purpose of the trust. Devol 
v. Dye, supra; 8 Am. & Eng. Enc. Law, 1318, and cases 
cited. Such a full relinquishment is not shown by the 
circumstances in this case. 

If the certificate of deposit be regarded as a mere 
voucher for the money deposited, of no higher grade 
as an evidence of indebtedness than the ordinary bank- 
book, it must still be held that the gift in this case was 
incomplete for want of delivery, though there is some 
contrariety among the decisons upon the subject of 
bank pass-books. Where money is deposited in the 
name of athird person, but the deposit-book is re- 
tained by the depositor in his own possession, without 
delivery to such third person, does the latter take title 
to the deposit? Some authorities answer this ques- 
tion in the negative and others in the affirmative. 
Where the answer is in the affirmative, the proof must 

,be clear that a gift was intended. The mere fact that 
a deposit was made in the name of a third person is 
not conclusive proof of a valid gift. In such case there 
must be further evidence of the depositor’s intention 
to pass the title to the money. In some cases, where 


the deposit is made in the name of the depositor as 
trustee for a third person, the title has been held to 
pass notwithstanding there was no delivery of the 
pass-book, on the grounds that the mode of entering 
the deposit amounted to a declaration of trust in favor 
of the donee, and the retention of the book was con- 
sistent with an intention to make a gift, inasmuch as 





the legal title remained in the depositor as trustee, al- 
though the beneficial interest had passed to the cestué 
que trust. Martin v. Funk, 75 N. Y. 134; Minor v. 
Rogers, 40 Conn. 512. 

Where « deposit was made in the name of a guar- 
dian without delivery of the bank-book, but it ap- 
peared that the depositor at once informed the guar- 
dian that the money had been placed in the bank for 
the ward, it was held that there was a valid gift. Ker- 
rigan v. Rautigan, 43 Conn. 17. In Gardner v. Merritt, 
32 Md. 78, the depositor accompanied the acts of depos- 
iting with express declarations that the money was put 
in the bank for the parties in whose names the deposits 
were made. The strength of the Gardner case is weak- 
ened by the subsequent case of Taylor v. Henry, 48 Md. 
550, where ‘“‘the fact of the supposed donor retaining 
control of the fund was considered as evidence to 
prove that no gift was intended.’”’ In Grangiac v. Ar- 
den, 10 Johns. 293, the gift was sustained on the ground 
that a delivery might be inferred by the jury from the 
declarations and acknowledgment of the donor. The 
case which more nearly than any other sustains the 
position of appellee is Howard v. Bank, 40 Vt. 597, but 
even there the deposit was treated by both the bank 
and the depositor as belonging to the party in whose 
name it was made, and there were peculiar provisions 
in the by-laws of the bank which placed the money 
beyond the control of the depositor. 

We have thus reviewed a few of the cases which hold 
that there may bea valid gift of the fund deposited 
where the deposit is made in the name of a third party, 
although there has been no delivery of the deposit- 
book. A careful examination of these cases will show 
that they are distinguishable from the case at bar. 
But we think that the weight of authority sustains the 
opposite view, namely, that where the deposit is in the 
name of a third person, and there is no delivery of the 
bank-book, the title to the fund does not pass to such 
person in the absence of any declaration of trust or 
circumstances showing an intention to vest the title. 
This subject has been recently reviewed in an exhaust- 
ive opinion by the New York Court of Appeals in the 
case of Beaver v. Beaver, 117 N. Y. 421. Weconcur in 
the views expressed in that case, which are supported 
by the authorities hereinafter mentioned. There a 
father made a deposit in a bank in the name of his 
son, and received a pass-book with a similar entry, 
which he kept in his possession until his death; it not 
appearing that before his death his sonever had pos- 
session of the pass-book or knew of the deposits. The 
svlution of the question whether the deposit belonged 
to the son or to the executor of the father’s estate is 
made to depend upon the question whether there was 
a trustin favor of the son as to the money deposited, 
ora gift to him of such money. The court held that 
there was no trust, because there was no declaration 
of trust in terms at the time of the deposit or after- 
ward, and that none could be implied from a mere de- 
posit by one person in the name of another; that to 
constitute a trust there must be either an explicit dec- 
laration thereof of circumstances showing beyond a 
reasonable doubt that one was intended to be created. 
Upon the subject of a gift the court say: “The ele- 
ments necessary to coustitute a valid gift are well un- 
derstood. * * * There must be on the part of the 
donor an intent to give, and a delivery of the thing 
given, to or for thedoneein pursuance of such intent, 
and on the part of the donee acceptance. * * * In 
case of bonds, notes or choses in action the delivery of 
the instrument which represents the debt is a gift of 
the debt if that isthe intention. * * * The inten. 
tion to give is often established by most satisfactory 
evidence, although the gift fails. Instruments may be 
ever so formally executed by the donor purporting to 
transfer title to the donee, or there may be the most 
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explicit declaration of an intention to give, yet unless 
there is delivery the intention is defeated. * * * 
Weare of opinion that there are lacking in this case 
two of the most essential elements to constitute a gift. 
* * * viz., an intent to give, and a delivery of 
the subject of the alleged gift. * * * The 
form of the account is the essential fact upon 
which the plaintiff relies. It may be justly said 
that a deposit ina savings bank by one person of his 
own money to the credit of another is consistent with 
an intent on the part of the depositor to give the 
money tothe other. But it does not, we think, of 
itself, without more, authorize an affirmative finding 
that the deposit was made with that intent when the 
deposit was made to a new account, unaccompanied 
by any declaration of intention, and the depositor re- 
ceived at the time a pass-book, the possession and pre- 
sentation of which, by the rules of the bank, known to 
the depositor, is made the evidence of the right to 
draw the deposit. We cannot close our eyes to the 
well-known practice of persons depositing in savings 
banks money to the credit of real or fictitious persons, 
with no intention of divesting themselves of owner- 
ship. It is attributable to various reasons. * * * 
The desire on the part of many persons to veil or con- 
ceal from others knowledge of their pecuniary condi- 
tion. In most cases where a deposit of this character 
is made as a gift there are contemporaneous facts or 
subsequent declarations by which the intention can be 
established independently of the form of the deposit. 
Weare inclined to think that to infer a gift from the 
form of the deposit alone would.in the great majority 
of cases, and especially where the deposit was of any 
considerable amount, impute an intention which never 
existed, and defeat the real purpose of the depositor. 
* * * We think, for the reasons stated, that the 
plaintiff failed to establish a gift. * * * The ques- 
tion of gifts in connection with deposits of savings 
banks has of late years been frequently considered by 
the courts in various States. The preponderance of 
authority seems to be in favor of the views we have 
expressed.’’ Young v. Young, 80 N. Y. 438; Jackson 
v. Railway Co., 88 id. 520; Jn re Crawford, 113 id. 560; 
Williams v. Guile, 117 id. 343; Ridden v. Thrall, supra; 
Robinson v. Ring, 72 Me. 140; Burton v. Bank, 52 
Conn. 398; Marcy v. Amazeen, 61 N. H. 131; Schick v. 
Grote, 42 N. J. Eq. 352; Scott v. Bank, 140 Mass. 157; 
8Am. & Eng. Enc. Law, tit. “ Gifts,’’ 1324-1330; 3 
Pom. Eq. Jur., $§ 1148, 1149, and notes; Brabrook v. 
Bank, 104 Mass. 228; Broderick v. Bank, 109 id. 148. 
Whether the instrument sought to be recovered in 
this case be regarded as a promissory note or as a 
voucher fora bank deposit, the appellee has failed to 
establish a gift thereof to herself or for her benefit, 
the proof failing to show either an intent to make a 
gift or a delivery of the subject of the gift. We are of 
the opinion that the instruction, as above quoted, was 
erroneous. It ignores the subject of delivery. It leaves 
it to the jury to find whether or not the deposit was 
made for the use and benefit of the plaintiff, in addi- 
tion to and separate from the finding as to whether or 
not such deposit was made in the name of the plain- 
tiff. In this respect the instruction was not based upon 
the evidence, as there was no proof of a deposit for her 
nse and benefit in addition to or separate from the 
mere fact that the name of L. J. Patton was inserted 
in the certificate. The instruction presents the ques- 
tion whether or not a trust was established in favor of 
the plaintiff, whereas the real question of the case was 
whether or not there wasa gift to her. There was no 
evidence, either by way of declaration or otherwise, 
from which the jury could be warranted in finding the 
existence of atrust. The judgment of the Appellate 
and Circuit Courts are reversed, and the cause is re- 
manded to the Circuit Court for further proceedings in 
accordance with the views herein expressed. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

EVIDENCE — PAROL— AGREEMENT FOR REBATE ON 
NOTE.—A parol agreement made by a mutual life in- 
surance company with a policy-holder at the time that 
the latter executes his premium note, payable four 
months after date, that the maker should have a rebate 
of thirty per cent of the face of the note, is not con- 


tradictory of the written obligation, and in an action 


by such company against the maker, an affidavit of 
defense setting up such parol agreement is sufficient. 
The plaintiff is a mutual life insurance company, 
Presumably its policy-holders share its profits. The 
defendant does not aver he was not to pay the face of 
the note, but that at maturity he would be entitled to 
a rebate of thirty per cent. The inference is that the 
company meant by such a promise that if he lived 
until the maturity of the note, asa member of the 
company or policy-holder in it, they would credit him 
with that percentage on his annual premium; if he 
died within the four months, the full amount of the 
note would be taken from the face of the policy—there 
would be no deduction. Such an agreement between 
the parties does not contradict the writing. We have 
the right to assume, from the promise made by plain- 
tiff, that thirty per cent rebate would be allowed. 
They meant defendant would be honestly entitled to 
receive this sum on his $10,000 policy. If when they 
so assured him, they told him, what was not true, that 
to allow it would now be a fraud on the other policy- 
holders, then they should have an opportunity of 
showing on a trial their mistake; if it was true, if the 
business of the company did warrant the payment of 
this amount to him, he is entitled to what was prom- 
ised, and ought to have acredit with that amount. 


None of the authorities cited by the learned counsel — : 
_ dors 


> toth 
busi 


for appellant touch the question raised by this affidavit 
of defense between this insurance company and the 
policy-holder. He does not deny that the note is just 
what it purports to be; admits he signed and delivered 
it; that he promised to pay the sum specified in it at 
the time specified; but he alleges plaintiff, in the 
peculiar transaction of which it formed a part, prom- 
ised, at maturity, to enter a credit of thirty per cent 
when it became due. The case relied on by counsel 
for appellant—Ziegler v. McFarland (Penn. Sup.) 23 
Atl. Rep. 1045—is not in point. The defense there was 
that the note was given on the representation of plain- 
tiff that it was a mere matter of form, and not an 
obligation to pay the money specified in it. That was 
a direct contradiction of the instrument, and if en- 
forced, made it worthless. Here there is no contradic- 
tion, but only the claim of a credit which, by the parol 
contract, was to be given at maturity. Penn. Sup. Ct., 
May 22, 1893. Michigan Mut. Life Jns. Co. v. Williams. 
Opinion by Dean, J. Mitchell, J., dissents. 


MARRIAGE — CONTRACT — CONSIDERATION.—A_ hus- 
band bought a house and lot, paying therefor $1,700, 
but the deed was taken in his wife’s name, on an agree- 
ment that she would convey it to him whenever he re- 
quested it. She always recognized his ownership and 
her promise to convey to him. Shortly before her, 
death they agreed that if she died without conveying 
it he should be paid $1,700 out of her estate. Held, 
that she having died without making conveyance, the 
final agreement became in effect a purchase by her of 
the property for $1,700. It: equity, contracts made 
directly between husband and wife, if buna fide and on 
good consideration, may be enforced by the wife 
against ber husband, or by the husband against his 
wife. 2 Story Eq. Jur., § 1372; Livingston v. Living- 
ston, 2 Johns. Ch. 587; Jones v. Clifton, 101 U. S. 226. 
Since the enactment of our statute, section 984 of the 
General Statutes, a married woman is liable at law 
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upon contracts made by her upon her own credit, or 
for the benefit of her joint or separate estate; as, on 


her note given for the purchase of real estate in which 
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her husband has a life interest (Langenbach v. Schell, 
40 Conn. 224); or on her contract, for the benefit of 
estate about to be acquired (Hart v. Goldsmith, 51 
Conn. 479); and on a note given by her for a carriage 
(Adams v. Charter 46 Conn. 551; see, also, Hitchcock 
v. Kiely, 41 id. 611; Donovan's Appeal from Pro- 
bate, id. 551); and may make such a contract with her 
Haussman v. Burnham, 59 Conn. 133. 
Conn. Sup. Ct. Err., Dec. 10, 1892. Appeal of Corr. 


| Opinion by Andrews, C. J. 


NEGOTIABLE INSTRUMENT— PRESENTMENT AFTER 
BUSINESS HOURS.—In an action against the indorser of 
a note, which was payable at the maker's office, the 
certificate of protest for non-payment recited that the 
notary went with the note to ‘ the office” of the maker 
in Chicago, Ill, ‘at 5:20 Pp. M., to demand payment 
thereon, and found the door locked,’ whereupon he 
protested it. Held, that the court erred in refusing to 
permit evidence that 5:20 Pp. M. was after the general 
hours of business in Chicago, among business and office 
men. ‘* When the presentment is at the place of busi- 
ness it must be during the hours when such places are 
customarily open, or at least while some one is there 
competent to give answer. It is only when present- 
ment is at the residence that the time is extended to 
the hours of rest.” The rule thus announced by Mr. 
Daniel is approved by the other text writers on com- 
mercial law generally. The question, it must be re- 
membered, is not whether a demand actually made on 
Bancroft on the day in question after business hours 
would be good, but is a call at his business office, after 
the expiration of business hours, after it was closed for 
the day, with no other effort to find him, a sufficient 
presentment to dishonor the bill and hold the in- 
dorser? In other words, can a party invoke the right 
to this constructive demand, without making it within 
business hours? We think that both reason and the 
authorities generally hold that such a presentment is 
not sufficient to bind the indorser. Dana v. Sawyer, 
22 Me. 244; Parker v. Gordon, 7 East, 385; Shed vy. 
Brett, 1 Pick. 412; Baumgardner v. Reeves, 35 Penn. 
St. 250; Swan v. Hodges, 3 Head, 251; Wiseman v. 
Chiappella, 23 How. 368, 380; Story Bills (4th ed.), 
§ 236; Bayley Bills & N. (5th ed.), chap. 7, §1, p. 199. 
The rule is tersely stated by Thompson, J., in Baum- 
gurdner v. Reeves, supra: “It is the duty of a notary 
when he receives a bill or note, intended to be pro- 
tested, to make a demand of the party primarily liable, 
at his usual place of business, within business hours.’’ 
In Elford v. Teed, 1 Maule & 8. 28, Lord Ellenborough, 
C. J., said: “There was not any text writer upon 
whose authority a presentment of a bill by a notary at 
a house of business, after it was closed, could be sus- 
tained. It is laid down in Marius that it must be made 
during times of business, at such seasonable hours as 
aman is bound to attend, by analogy to the horal 
juridice of the courts of justice.’”’ Mar. Bill (2d ed.) 
187. To this line of authorities, respondent opposes 
the case of Skelton v. Dustin, 92 Ill. 49, 54. We have 
examined that case with care, and we cannot find any 
thing in the decision based upon the facts of the case 
that is in conflict with the view we have taken of the 
law on this subject. Mo. Sup. Ct., March 25, 1893. 
Clough v. Holden. Opinion by Gantt, J. : 


STATUTE —‘‘ NOXIOUS BUSINESS ’’— SMALL-POX HOs- 
PITAL.—A temporary public hospital for small-pox 
patients is not a ‘* noxious business,” within a statute 
prohibiting the establishment of “any offensive trade 
—that is to say, the trade of blood boiler or bone boiler, 
ete., or any other noxious or offensive trade or busi- 
ness.”’ First of all let us consider who the plaintiffs 











are, and what they must prove in order to entitle them 
to any relief in this action. They are the urban sani- 
tary authority of the district, which has been called the 
Withington district, which is near Manchester. They 
have certain statutory rights and statutory duties, and 
unless their statutory rights are infringed, or they are 
prevented from performing their statutory duties, they 
have no right to complain at all. That is their posi- 
tion. The position of the defendants is, that they are 
a municipal corporation having some land (about one 
hundred acres) in the district of which the plaintiffs 
are the urban sanitary authority. And what the de- 
fendants are proposing to do is to build a hospital on 
their own land. Now, let us consider upon what 
ground the plaintiffs can interfere with them or pre- 
vent them from doing that. I put out of sight the 
broad ground that the hospital will be a public nui- 
sance, because that question does not arise in this ac- 
tion. That will arise in the other action which we are 
told is pending, which is in the form, I understand, of 
an action by the attorney-general. Therefore I leave 
that out of the question, and say nothing at all about 
it, as to whether it will or will not bea public nui- 
sance. Apart from that, the plaintiffs are driven to rely 
upon certain sections of the Public Health Act of 1875, 
and they rely, first of all, on section 112, which is the 
‘noxious trade” section. Now, before I make any 
observations upon that particular section, and upon 
the decisions which have already been given upon it, 
explaining the meaning of it, I must point out that the 
word “ hospital ’’ does not occur in the section at all, 
and that “ hospitals and noxious di ” are specially 
mentioned, and specially provided for, in another 
group of sections beginuing with section 120—the very 
next group but one. It would therefore be rather 
strange if one were to find language in section 112— 
general language—of such a kind as to relate to hospitals 
which are specifically mentioned and dealt with in au- 
other part of the act; and tomy mind that observation 
is extremely cogent. By Lindley, L. J. If it were car- 
ried on for the purpose of profit by an individual, as it 
might be, like the numerous private surgical hospitals 
in London, it certainly would bea business then. A 
thing or an operation is not made into a business be- 
cause it is carried on for the purposes of a profit; other- 
wise you might say, if it does not produce profit it is not 
a business, which would be ridiculous, Therefore prima 
facie it seems to me it is made out to be a business. 
Then upon the other question—Is it noxious or not 
noxious?—I confess I think a great deal may be said 
in favor of the view that it is noxious per se; that the 
establishment of a small-pox hospital, which is one of 
the most infectious diseases known, and which gen- 
erally does produce an increase of small-pox cases in 
the neighborhood of the hospital by some means or 
other (the means not being quite thoroughly recognized 
even by medical authority), is establishing a business 
which, in one meaning of the word, is of a noxious 
kind. But then, is ita noxious business within the 
meaning of this section? The section is one of a group 
which is headed with the words ‘‘ Offensive Trades.” 
Then it goes on to particularize certain trades which 
certainly are as unlike the carrying on of a hospital as 
could possibly be imagined, and it contains, no doubt, 
the words, at the end of the enumeration of the par- 
ticular trades, ‘‘any other noxious or offensive trade, 
business, or manufacture.’’ You have got the word 
“business’’ there put in between the words ‘ trade” 
and ‘‘manufacture,” undoubtedly meaning that that 
section is to apply to what are ordinarily called trades, 
businesses or manufactures. And it gives the local au- 
thority a power of veto over the establishment or com- 
mencement of a trade, business or manufacture which 
is noxious or offensive. I agree that it would be 
possible to construe that section as including within 
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the word * business,” and possibly—I do not say more 
—within the word ‘‘ noxious” also, the establishment 
of a small-pox hospital, if you do not look to the rest 
of the act of Parliament. But the very next group of 
sections, the one beginning with section 120, is headed 
“Infectious Diseases and Hospitals.” Then you have 
a number of sections applying to hospitals distinctly. 
To mys mind it is impossible to read this act of Parlia- 
ment so as to include within the group of sections 
headed * Offensive Trades’’ the establishment of a hos- 
pital, when you find another and separate group of 
sections actually addressed to hospitals and to infec- 
tious diseases—“ Infectious Diseases and Hospitals ”— 
which give the urban authority such powers as the act 
intended they should have with reference to institu- 
tions of that kind. For that reason, which was not so 
much, [ think, insisted upon by Chitty, J., it seems to 
my mind a conclusive reason for coming to this result 
—tbat the proper construction of this act of Parlia- 
ment is that a hospital, though it may be a business, 
and though it may bea noxious business, is not within 
the provisions of section 112, which require the consent 
of the district within which the hospital is being 
erected before it can beso erected. Eng. Ct. App., 
Withington Board of Health v. Corporation of Man- 
chester, 68 Law Times Rep. (N. 8S.) 337. Opinion by 
Kay, L. J. 


——_oe—_——_ 


NEW BOOKS AND NEW EDITIONS. 


BUSWELL ON PERSONAL INJURIES. 


The Civil Liability for Personal Injuries arising out of Negli- 
gence. By Henry F. Buswell. Boston: Little, Brown & 
Co., 1893. Pp. lxxxv, 463. 

This is a quite extensive head in the law, and very pro- 
ductive of litigation—more than any other. Mr. Bus- 
well has gathered the principles from their various de- 
partments and has treated them very carefully and 
accurately, and in a moderate compass. In point of 
selection and expression especially the work is deserv- 
ing of high praise. There can be no question of its ex- 
treme usefulness. It represeuts a great amount of 
labor and there is nothing but good to be said of its 
execution. 


CLEMENT’S FrrRE INSURANCE DIGEST. 


A Digest of Fire Insurance Decisions in the courts of the 
United States, Great Britain and Canada, from the ear- 
liest period to the present time, with references to statu- 
tory provisions, and including the New York standard 
form of fire insurance contract, annotated, and other 
standard forms, all classified and arranged as to subject- 
matter according to existing terms and conditions. By 
George A. Clement. New York: Baker, Voorhis & Co., 
1893. Pp. Lxiv, 690. 

This is a methodical, concise and well-arranged di- 
gest, and apparently exhaustive. The cases are classed 
under pertinent titles, and the book seems altogether 
very convenient. It is well printed, and has a table of 
cases. 


30 AMERICAN STATE REPORTs. 


If we do not notice every volume of this well-estab- 
lished series, it is simply because no new terms of 
praise can be invented, and iteration is tedious. This 
volume contains the cream of 93 Alabama, 29 Florida, 
88 Georgia, 130 Indiana, 48 Kansas, 84 Maine, 90, 91 
Michigan, 69 Mississippi, 134 New York, 147, 150 Penn- 
sylvania, 91 Tennessee. It givesa note of thirty-seven 
pages on liability of cities for negligence and other 
misconduct of officers and agents, and another of six- 
teen pages on liability of cities for change of grade of 
streets, which alone are worth twice the price of the 
volume, to say nothing of many short notes. 





17 Ruove [sLtanD REporRTs. 

This is a model volume of reports, from the editorial 
hand of Mr. Arnold Green. The cases are generally in- 
teresting, frequently important, and uniformly well 
considered. In respect to printing, the book is delight- 
ful to the eyes. Houghton, Mifflin & Co., Boston. 





NOTES. 


N Goods of Gilbert, 68 L. T. Rep. 461, the testatrix 
struck through her signature and the names of the 
attesting witnesses on the first codicil with a pen and 
ink, and wrote something on the back of the docu- 
ment. She afterward appeared to have altered her 
mind, and struck out a portion of what she had there 
written, and pasted over the back of the document a 
piece of blank paper. Counsel] having applied for an 
order for the removal of the piece of paper, in order to 
ascertain whether what was underneath amounted to 
a revocation, Sir F. H. Jenne, president of the Probate 
Court, delivered the shortest opinion on record, as fol- 
lows: ‘I do not see any objection to that being done.” 


Cavillers in the House of Commons are again attack- 
ing the emoluments of the attorney-general. The ser- 
vices of Sir Charles Russell cannot be measured by the 
fees paid‘him. Both he and Sir Richard Webster have 
consented to remove the sphere of their labors to a for- 
eign city. To the latter this means a complete break in 
his professional connection at home. The former re- 
ceives his salary it is true, but he does a mass of routine 
work for the crown whilst in Paris, involving an im- 
mense mental strain. The fees agreed upon—two thou- 
sand guineas for six weeks—with adequate refreshers, 
are none too much for services which are really invalu- 
able to the country.—London Law Times. 


Lord Herschell, in responding to the toast of ‘‘ Her 
Majesty’s Judges” at the Mansion House on Wednes- 
day, said that the judges had sacrificed no small amount 
of time and labor to pointing out the defects of our 
system. The remedy was unhappily less visible than 
the disease. There were two points to be kept in view 
—expense, which was to be strenuously avoided, and 
expedition, which was no less earnestly to be sought. 
But it was difficult to apply the remedy. Each class 
was keen to see the defects of the other, but the dif- 
ferent classes were not so ready to recognize evils in 
which they were personally interested. It was said 
that the expense of litigation largely consisted in the 
fees of counsel. But the remedy was easy. There 
were abundance of counsel who would do the work 
cheaply. But the people insisted on particular coun- 
sel, and if they indulged in luxury they must expect to 
pay for it. If people complained of the dearness of 
champagne, let them drink bottled beer or cheap 
champagne. A great picture by an English artist had 
recently been sold for many thousands of pounds. 
The same canvas might have been brilliantly covered 
for as many thousand pence. Thus the remedy for 
this evil was ready at hand. If men were not content 
with this advice he would say: ‘‘ Don't go to law.” At 
the same time he was desirous that every needless step 
in litigation should be abolished. It was in that direc- 
tion that the judges were working. In late years ex- 
pedition had been achieved to a very large extent. 
He remembered in his early days when one had to 
wait a year fora trial in Middlesex, and two or three 
years for an appeal to the House of Lords. Now they 
were hearing appeals in the House of Lords which 
were set down only two or three months ago; and 
there were no arrears in the Privy Council or the Court 
of Appeal, which was hearing appeals from decisions 
pronounced only three or four weeks ago. The toast 
of ‘*The Profession of the Law ”’ was responded to by 
the solicitor-general and the president of the Lucorpo- 
rated Law Society.—Solicitors’ Journal. 
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CURRENT TOPICS. 





COMMISSION recently appointed at Haverhill, 
Mass., to consider the subject of municipal 
administration, has recommended the adoption of 
the political practice known in Switzerland as the 
Referendum and the Initiative. The principle of 
the ‘‘ initiative” is that every citizen shall have the 
right to propose a law to his fellow-citizens, In 
Switzerland a proposed law may, by receiving fifty 
thousand signatures, be brought before the Federal 
Assembly, and that body must within a certain time 
discuss it and submit it to a popular vote, which is 
final on the question. By the operation of the ‘‘ re- 
ferendum,” legislation enacted by the representatives 
of the people must or may be referred to the popular 
vote for confirmation. The ‘‘ referendum” in some 
cantons of Switzerland is obligatory, and in others 
is optional, but in the latter case can be invoked by 
a petition signed by a certain number of citizens 
within a certain period after the passage of the law. 
In Haverhill, the advocates of the Swiss method 
have embodied their ideas in a proposed amend- 
ment to the city charter, which has been published 
in a circular form under the auspices of the Haver- 
hill Central Labor Union. Under this amendment 
all ordinances passed by the board of aldermen are 
to be classified as ‘‘urgent” or ‘‘not urgent.” 
Urgent measures are to go into effect immediately 
upon their passage, but no measure is to be regarded 
as ‘urgent ” except those relating to the immediate 
preservation of the public peace or the public health, 
or unless so classified by a three-fourths vote of the 
board. Measures classed as ‘‘not urgent” are to 
go into effect at the expiration of thirty days from 
the date of their passage, unless a petition for the | 
“referendum” shall, in the interim, have been filed | 


with the city clerk. Voters of the city are to have | 
the right to file such a petition at any time within | 


thirty days from the passage of ‘‘non-urgent ” 
legislation, the petition to state the date upon which 
the measure shall be submitted to a vote, and to be 
mandatory when signed by at least five per cent of 
the voters of the city. If a majority of the ballots 
cast at the election are against the measure, it is 
rejected; but if a majority favor it, then it becomes 
alaw. With regard to the ‘‘ initiative,” the pro- 
posed amendment provides that acity ordinance 
may be initiated by the voters of Haverhill by 
means of a petition to the city clerk, which shall 
conform to the requirements of the petitions for the 
referendum. The petition is to be presented at the 
next meeting vf the board of aldermen, and is to 
take precedence over all measures introduced by 
members of the board; and if it be not passed 
therein, or if it be vetoed by the mayor, it shall 
nevertheless ‘‘ go on to a vote,” as provided for in 


Vou. 45 — No. 2. 


Sn 








the referendum. If it be passed and approved by 
the mayor, it shall go into effect at the expiration 
of thirty days, unless a petition for a referendum 
shall have been filed before that time. If the meas- 
ure so initiated by the people shall be amended by 
the board of aldermen, the original measure and 
the measure as amended are both to be submitted 
to the popular vote, and the one that receives an 
affirmative majority of the votes cast is to go into 
immediate effect as law. The Haverhill commission 
believe that this method of direct popular super- 
vision will be of value in municipal government 
where serious public questions and measures involvy- 
ing important public improvements are involved ; 
and if the experiment shall, work well we may 
hope to see it generally adopted in amendments to 
most of the city charters. The coming constitutional 
convention in this State will do well to consider 
some such provision in regard to all municipal 
governments. 


Justice Blatchford, whose, present illness will 
probably terminate in death, is seventy-three years 
old, and according to existing statute is entitled to 
retirement under salary. The law providing retire- 
ment for Supreme Court justices stipulates that the 
justice desiring to take advanaage of it shall have 
reached the age of seventy and have had continuous 
service for at least ten years. In the presence of the 
two named conditions retirement then can only come 
on the application of the judge himself. Justice 
Blatchford is not only past the age named for re- 
tirement but, having been appointed by President 
Arthur in 1882 he has rendered more than ten years’ 
service on the bench. The Supreme Court of the 
United States is composed of nine justices. One- 
third of them, Chief Justice Fuller and Justices 
Field and Jackson, are democrats, while the remain- 
ing six are republicans. Their names, years of birth 
and of appointment to this court are as follows: 


Birth Ap’t'd 
Melville W. Fuller bem J.).. erm) 
| Stephen J. Field.. 0s 6stcccgessdses eo.cten aa Gaee 
ETE. TT. as 5s ciscccesia sencssenicsscs: sone e- SaEE 
PII os sibidss vnsascecbees sede sdabagedent 1828 1881 
Samuel Blatchford.......... 02. s..se0s Kebeganeaens 1820 1882 
David J. Brewer...... 2.220.000 sccce sccccces- cece 1687 1889 
Henry B. Brown.... .. ......2+ o-- oo « socccsse-- 18386 1890 
George Shiras.. ee perer are Sane es 1832 1892 
Howell E. Jackson.. sti te tk et whale 1832 1893 


Besides Justice Blatchford none other of the court 
is eligible for retirement except Justice Field. 
This venerable judge has now completed thirty 
years of service in this court and is seventy-seven 
years of age. He has therefore been eligible for re- 
tirement at any time during the past seven years 
that he may have desired. Justice Blatchford’s 
appointment was from the State of New York and 
it would appear quite certain that President Cleve- 
land would name his successor from this State. On 
the death or retirement of Justice Blatchford the 
president will put some eminent democratic jurist 
in his place. Such an appointment would make 
the membership of the court four democrats and 
five republicans, After that, changes in the repub- 
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lican membership will not come for years, unless 
some extraordinary event should remove any of 
them. Justice Gray of Massachusetts would be the 
oldest republican justice on the bench and he has 
just reached the age of sixty-two. 


Mr. James W. Clarke's article entitled ‘‘ Problems 
of Presumptive Proof,” which appears in the Atlantic 
Monthly for July, shows an intimate knowledge of 
famous and leading cases, and the matter is dis- 
‘cussed in an agreeable manner. The article is, in 
fact, a protest against the popular cry, ‘‘Do not 
convict persons accused of capital crimes on what 
is known as merely circumstantial evidence.” Per- 
haps the popularity of this cry is overestimated by 
Mr. Clarke, and the word ‘‘ insufficient” should pre- 
cede ‘‘circumstantial.” Mr. Clarke goes to the 
other extreme when he states it as probable that 
more men have been wrongfully convicted of crimes 
by the direct eye-witness proof of perjured witnesses 
than by the indirect proof of inferences drawn from 
circumstances. The great difficulty, however, in 
all cases of circumstantial evidence is that there is 
always room for a reasonable doubt. ‘‘ There being 
no repugnance in the chain of circumstances,” says 
Phillipps, ‘‘is a proof that a thing may be; Nor that 
it is. The impression on the mind of the jury, in a 
criminal case, must be, not that the prisoner is prob- 
ably guilty, but that he really and absolutely is so; 
where they doubt, they are to acquit.” 


Surrogate Ransom of New York, during the 
course of his long tenure of office, has passed on a 
multitude of wills— many of which, such as the 
Tilden, Vanderbilt, Astor, Stewart and Gould wills, 
have involved enormous fortunes and _ interests. 
This varied and interesting experience enables him 
to give this very significant and valuable advice: 

“ Our law libraries are groaning under the weight of 
text-books and reported decisions of courts of inter- 
mediate and appellate jurisdiction, all devoted to the 
task of explaining the meaning and legal effect of wills. 
It seems to mea man about to make a will should 
realize the fact that when his will becomes operative 
he will no longer have any interest in the property left 
behind, and that any attempt on his part to keep con- 
trol of it or of its earnings is utterly impracticable and 
foolish. He should dispose of his estate in the sim- 
plest way. If be be very wealthy and philanthropic, 
public-spirited or charitable, or all three, let him ad- 
minister his own estate by giving it away in his life- 
time to his chosen objects, vesting in his donees the 
title absolutely. To my mind, the testator unwittingly 
invitesand encourages litigation by appointing several 
executors and trustees, either the same persons or dif- 
ferent ones. If the estate be a large one, with divers 
trusts to execute, investments and sales to effectuate, 
disagreement and contention is certain to happen 
among these representatives, all of which would be 
avoided if but one executor had been chosen. Again, 
I believe the choice of natural persons to serve in these 
capacities isa bad one. Many women are named as 


executrices of wills, and it is my experience that they 
know little or nothing of business, rely largely upon 
their emotions and intuitions and fall an easy prey to 
the ever-ready and always convenient confidence man 
and sharper. 


My own judgment is that women should 


and responsibilities of these positions. 
that good, safe trust companies are the best executors, 
etc., and by far the best guardians of the estate of 
infants.”’ 


One of the epigrams of Martial, written eighteen 
hundred years ago, corroborates Surrogate Ransom's 


it was in ancient Rome. 


The Legislature of Connecticut dilly-dallied and 
prolonged its session to such a tedious length this 
year that the journalistic wits made noend of poking 
fun at it. It finally adjourned on the last day of 
June, perhaps hastened by the following jew d’esprit 
in the Hartford Times: 


A GLIMPSE INTO THE YEAR 1922. 


The hour was 10:30 a. Mm. A feeble old man climbed 
up to the Speaker's desk, and rapped with a fragment 
of wood, once a gavel. 

Twenty-three gray-headed old men looked toward 
the Speaker. 

They sat on high stools to see over the piles of file- 
books and journals heaped on their desks. 

One of them addressed the chair: 

““Mr. Speaker, I beg leave to inquire what has be- 


recollection serves me, twenty-nine years ago?” 

The Speaker rested his head upon his hands, and 
reflected. 

All was silent save for the laughter and romping of 
the clerk’s grandchildren in the corridor. 

And a murmur of voices drifting over from the 


from the Seventh had just had his motives impugned 
again. 

Slowly and thoughtfully the Speaker replied: “I re- 
gret to be unable to inform the gentleman. Among 
the two hundred and twenty-seven of our beloved col- 
leagues who have passed away since this session began, 
I think were all the members of the committee.” 

“Then,” Mr. Speaker, ‘‘I move to table the subject. 
We want uo hasty legislation. I want time to inform 
myself.’”’ 

‘“‘There being no objection,” said the Spenker, “ the 
matter is tabled.’’ 

“T move to table every thing else,’’ came in feeble 
tones from another seat. 

‘* Tabled, as usual,” exclaimed the Speaker, “ and in 
the absence of a quorum I declare this House adjourned 
until to-morrow.”’ 

It was the Legislature of 1893, still in session. 


—__>_—___—_ 


NOTES OF CASES. 


HE Court of Appeals, in Central National Bank of 
the City of New York v. Seligman, in opinion 
handed down June 6, passed upon an important 
question bearing upon the construction of the As- 
signment Act of 1887, which as is stated in the 
opinion of Andrews, J., had been reserved in pre- 
vious discussions of the provisions of that act. The 





litigation over the matter of preference under the 





come of House Bill 7, reported from committee, as my 


Senate chamber, where the venerable bachelor Senator) 


never be compelled or permitted to undergo the labor | 
Tam of opinion — 





ay 


advice to a wealthy man to give during his life-time: 

“You will give me nothing during your life; you | 
say that you will give me something after your | 
death: if you are not a fool, you know what I wish — 
for.” Human nature is very nearly the same now as | 
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provisions of that act has been extensive and of a 
varied character, many novel and complicated ques- 
tions arising for determination. This decision 
finally disposes of one of these mooted questions. 
Again reiterating the rule now so well settled in 
this State, that in case of the unlawful preference by 
a general assignment, the assignee only can assert 
the right of the creditors except where an action in 
aid of the assignment is brought for the benefit of 
the body of the creditors, as was held in Spelman 
v. Freedman, 130 N. Y. 421. Judge McAdam in Su- 
perior Court, in a recent decision reported in 3 Mise. 
Rep. 491, also reviews a number of cases relating to 
fraud in the making of general assignments prin- 
cipally to the point that the intentional withholding 
of assets from the assignee is a fraud upon the rights 
of creditors sufficient to render an assignment void, 
citing Coursey v. Morton, 132 N. Y. 556, upon that 
point and also referring to Berger v. Varrelman, 
127 id. 287, and Spelman v. Freedman, supra. 
Manning v. Beck, 129 N. Y. 1, is also referred to as 
holding that if the judgment creditor knows that 
the debtor making the assignment is insolvent, 
and judgment is allowed in contemplation thereof 
and with knowledge that the debtor intends to 
make an assignment, itis void. Judge McAdam 
holds that if a statute relating to general as- 
signments is infringed in letter or spirit, the trans- 
fers made by the assignor are voidable by cred- 
itors. 


The vexed question of what are fixtures and what 
does and what does not pertain to the realty came 
up in McFadden v. Allen, 134 N. Y. 489, where 
Follett,Ch. J., cited with approval the rule laid down 
in Phenix Mills v. Miller, 4 State Rep. 787. “A 
mortgagee of real property is entitled to have his 
lien respected as to all that was realty when he ac- 
cepted the security. Also as to all accessions to the 
realty save perhaps when the accession is made 
under an agreement with the party, that its pur- 
chase-price or expense shall be secured and is se- 
cured byalien thereon.” Such lien so agreed upon 
and perfected, would, under the last quoted decis- 
ion, be paramount to that of a prior mortgagee of 
the freehold. This view accords with that taken 
by the General Term in Brand v. McMahon, 88 State 
Rep. 576, where it was held that neither a prior nor 
subsequent mortgagee could claim personal property 
affixed to the freehold as subject to the lien of the 
mortgage where, by express agreement of the owner 
of the fee and the owner of the chattel, its character 
as personal property was not to be changed but was 
to continue and be subject to the right of removal 
by the owner of the chattel on failure of perform- 
ance of conditions. This case was decided mainly 
upon the authority of Tifft v. Horton, 53 N. Y. 77, 
holding the rule as formulated above, after citing 
the leading authorities upon the subject and call- 
ing attention to Potter v. Cromwell, 40 N. Y. 287, 
to the point that if the intention of a vendor be to 
retain the character of personal property in chattels 





annexed, such intention will prevail, and also to 
Voorhees v. McGinnis, 48 N. Y. 278, tothe point 
that chattels may be annexed to the real estate and 
still retain their character as personal property. 

Ufft v. Horton turns upon the question entirely of 
agreement between tlie parties that the title to the 
personal property, which was machinery in that 
case, should not pass, holding that such an agree- 
ment between the vendor and the purchaser is bind- 
ing upon the mortgagee of the real estate. In 
Tyson v. Post, 108 N. Y. 217, it is further held that 
the owner of land can by agreement reimpress the 
character of personalty upon chattels which by 
annexation to the land have become fixtures, if they 
have not been so incorporated as to lose their iden- 
tity, but this is upon the condition that the recon- 
version does not interfere with the rights of cred- 
itors or third persons, and it is with reference to 
such interference that the questions of title mainly 
arise. The decision in this case is based upon the 
ruling in McRae v. Central National Bank, 66 N. Y. 
489, that machinery, shafting, etc., become as be- 
tween vendor and vendee and mortgagor and mort- 
gagee, fixtures and a part of the realty, but re- 
cognizing the rule that under Ford v. Cogg, 20 N. 
Y. 344, and Sisson v. Hibbard, 75 id. 542, such 
chattels may retain their character as chattels by 
agreement, for the purpose of protecting the rights 
of vendors of personalty, or of creditors. It is con- 
ceded by all the cases that the rule as between land- 
lord and tenant is more libel toward the tenant as 
to chattels placed upon the property for the pur- 
pose of carrying on business than as between mort- 
gagor and mortgagee or vendor and vendee. Om- 
bony v. Jones, 19 N. Y. 234. As between landlord 
and tenant, the rule seems to be that while the 
tenant has the right to remove certain articles dur- 
ing his term, if he does not do so and has aright to 
the chattels, he is a trespasser technically only, if he 
enters upon the property after his term for the pur- 
pose of removing the fixtures. Holmes v. Tremp, 20 
Johns, 28. In Lawrence v. Kemp, 1 Duer, 366, it is 
held that under such circumstances, a tenant may 
remove chattels after his term expires without sub- 
jecting himself to any damage for such removal, 
even though he be liable for an action of trespass for 
an entry on the demised premises. The decision in 
20 Johns. referred to above, is approved. Ombony 
v. Jones, 19 N. Y. 243. 


The opinion of Judge Martin of the Supreme 
Courtin the Fourth Department in Highmie v. Taylor, 
printed in full in this issue, is cited as a reswmé of 
the authorities under section 399 of the old Code of 
Procedure and section 829 of the present Code, re- 
viewing a nnmber of the very numerous decisions 
upon that subject and commenting upon them to 
such an extent as that it is in the nature of a digest 
of important decisions bearing upon that question, 
and as such, is likely to be valuable to the profession 
as giving the point of each of the decisions cited 
upon this much discussed section. 
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ORDER TO SHOW CAUSE--MOTIONS AT CIR- 
CUITS. CORPORATE ELECTIONS—EFFECT 
OF AGREEMENT OF STOCKHOLDERS TO 
SELL TO EACH OTHER—STOCK-BOOKS. 


NEW YORK COURT OF APPEALS, JUNE 27, 18938. 


In RE PETITION OF THE ARGUS COMPANY AND OTHERS 
v. James H. MANNING AND OTHERS. 


A judge may make an order to show cause in a special pro- 
ceeding, returnable in less than eight days, to be heard by 
the Supreme Court, and the time is discretionary with the 
judge granting the order, and the discretion of the judge 
is not reviewable in this court. 

A proceeding under section 27 of the General Corporation Law 
(chap. 687, Laws of 1892) is not a motion within rule 38 of 
the Supreme Court rules. 

A motion is not a remedy in the sense of the Code, but it is 
based upon some remedy, and is always connected with 
and dependent upon the principal remedy. 

Said rule 38, which provides that contested motions shall not 
be noticed or brought toa hearing at any Special Term 
held at the same time and place with a Circuit, does not 
prevent a judge presiding at the Circuit entertaininga 
motion, if in his judgment the circumstances and the 
rights and interests involved render it proper that he 
should do so. 

The vice-president of a corporation may call to order and or- 
ganize a meeting of its stockholders, although the presi- 
dent of the corporation is present. A meeting organized 
by the president shortly afterward is invalid. ° 

A written agreement by holders of corporate stock that none of 
the parties thereto will sell, assign or dispose of the stock 
then held or to be acquired without having first offered 
and given to the other parties to the agreement an oppor- 
tunity to purchase at a fair marketable price, and in case 
of the inability of the parties to agree upon a price, it 
should be fixed by arbitration, does not prevent one of the 
parties from selling his stock and vesting title in the pur- 
chaser, and this isso although the certificate of stock re- 
cited that the stock was transferred only on the books of 
the company on the surrender of the certificate. An ac- 
tion for damages is the remedy fora violation of the con- 
tract. 

Whether the parties to such a contract might not maintain 
an action for its specific performance, quere. 

The directors of a corporation may adopt a new stock-book if 
for any reason the existing transfer-book is not available 
for use by the directors for the making of transfers of 
stock. The adoption of a new stock-book is incident to 
the original power vested in the directors. 

A general notice for a meeting of directors is sufficient to au- 
thorize the adoption at such meeting of a new stock-book. 

Whether a meeting of directors valled to take action upon an 
extraordinary emergency, involving the exercise of un- 
usual powers, might not require a notice in which should 
be stated the object of such meeting, if all the directors 
did not attend the meeting, quere. 

A meeting of two of three directors is valid if notice thereof 
be not served upon the third director, because of his ab- 
sence from the State. 

An executory contract for the sale of certificates of stock does 
not prevent the vendor from voting thereon at a meeting 
of the stockholders. 

Inspectors presiding at a corporate election are required by 
statute to use the books of the company in determining 
the validity of challenges * if they can be had;”’ if, how- 
ever, the inspectors are enjoined from using a new stock. 
book, they are placed in the same position as if the book 
cannot be found; and they cannot use a former stock- 
book in deciding the challenges. 

The strict rules which govern the reception of evidence in 
civil cases are not applicable to a proceeding under sec- 
tion 27 of the General Corporation Law. 


PPEAL from Supreme Court, General Term, Third 
Department. The facts are sufficiently stated in 
the opinion. 
Edwin Countryman and Edward J. Meegan, for ap- 
pellants, Manning and others. 
Matthew Hale and William N. Cohen, for respond- 
ents, The Argus Company and others. 








ANDREWS, C.J. By the order of Judge Parker, made 
at the Ulster Circuit and Special Term, on the 28th day 
of April, 1893, it was adjudged that William H. John- 
son, William R. Cassidy and William McM. Speer were 
duly elected directors of the Argus Company at the 
meeting of stockholders held on the 14th day of April, 
1893, and that James H. Manning, Frederick C. Manning 
and John A. Delehanty, who claimed to have been elec- 
ted directors at said meeting, were not so elected, and 
they were enjoined from acting as directors, and re- 
quired to deliver to the persons so adjudged to have 
been elected the property of the Argus Company, and 
control of its affairs, and to refrain from any interfer- 
ence therewith. The General Term, for the purpose 
of facilitating the final disposition of the controversy, 
promptly affirmed the order of the Special Term, and 
this appeal was taken from the order of affirmance. 
The matter has been fully argued in this court, and it 
remains to state the conclusions reached upon the 
questions presented. The proceeding which resulted 
in the order of the Special Term was instituted under 
section 27 of the General Corporation Law of 1892. 
That section, which is in substance a re-enactment of 
a provision in the Revised Statutes (1 R. S. 603, § 5) 
makes it the duty of the Supreme Court, upon the ap- 
plication of ‘any person or corporation” aggrieved by 
or complaining of any corporate election or any pro- 
ceeding, act or matter touching the same, upon notice 
to the adverse party or to those to be affected thereby, 
“forthwith and in a summary way’ to have the affi- 
davits, proofs and allegations of the parties, or other- 
wise inquire into the matters or causes of complaint 
and to establish the election or order a new election, or 
make such order and give such relief as right and jus- 
tice may require. 

Before considering the merits of the controversy, 
there are certain preliminary questions raised respect- 
ing the procedure which should be determined. The pro- 
ceeding was commenced by verified petition addressed 
to the Supreme Court, purporting to have been made 
in behalf of the Argus Company and by William H. 
Johuson and William R. Cassidy individually, setting 
forth alleged facts relating to the election of April 12, 
1893, resulting, as was claimed, in the election of Wil- 
liam H. Johnson, William R. Cassidy and William 
MeM. Speer as directors of the Argus Company. The 
petition averred that James H. Manning, Frederick 
C. Manning and John A. Delebanty claimed and pre- 
tended to have been elected directors at such meeting, 
and had taken possession of the property of the Argus 
Company, and excluded the rightful directors from 
the possession and control of its affairs. It concluded 
by a demand for relief, establishing the election of 
Johnson, Cassidy and Speer as directors, and vacating 
and setting aside the pretended election of James H. 
Manning, Frederick C. Manning and John A. Dele- 
hanty. Upon this petition a justice of the Supreme 
Court, in the third district, on the 2d day of April, 
1893, made an order at Chambers requiring the con- 
testing directors to show cause, at a Special Term, to 
be held at the court-house, at Kingston, on the 15th 
day of April, 1893, why the prayer of the petition 
should not be granted. 

Several objections to this urder are made: 

(1) It is insisted that the Argus Company was joined 
as one of the petitioners without authority. It is a 
sufficient answer to this objection that section 27 of 
the General Corporation Law authorizes the proceed- 
ings under that section to be taken upon the applica- 
tion of “‘any person or corporation " aggrieved. Wil- 
liam H. Johnson and William R. Cassidy, two of the 
petitioners, were stockholders in the Argus Company, 
and joined in the petition, and there can be no ques- 
tion of their right to make theapplication. It cannot 
affect their right to have their petition heard, that an- 
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other party was joined as petitioner without author- 
ity. 
2) It is insisted that the matter being one which 
under section 27 is to be heard and declared by a 
judge in court, an order to show cause could only be 
granted by a court, and could not be granted by a 
judge out of court. An order to show cause is a 
means of shortening the usual time of notice of a mo- 
tion prescribed by the General Rules of Practice. Sec- 
tion 780 of the Code declares that a notice of eight days 
shall be given of a motion or other proceeding in an 
action before a court or judge, where the notice is nec- 
essary, and where special provision is not otherwise 
made by law, ‘‘ unless the court or a judge thereof, or 
a county judge,’ upon an affidavit showing grounds 
therefor, makes an order to show cause, and in the or- 
der directs that notice of less than eight duys may be 
given. The jurisdiction of a judge out of court to 
make such an order is not restrained in terms to cases 
where the matter to be heard may be heard out of 
court, and we perceive no reason in policy or in the 
language of the statute for anuexing such a limitation 
of his power. It is obvious that the existence of a 
power in a judge out of court to make an order short- 
ening the usual notice to be given of a proceeding in 
court, may promote the administration of justice and 
prevent unnecessary and injurious delay. The facts 
stated in the verification were sufficient to justify the 
granting of the order, and the discretion of the judge 
is not reviewable here. 

(3) It is insisted that conceding the power of a judge 
out of court to grant an order to show cause, return- 
able at Special Term, nevertheless this power is sub- 
ject to a restriction imposed by rule 38 of the General 
Rules of Practice of the Supreme Court, which pro- 
vides, subject to certain exceptions not here material, 
as follows: ‘‘ Rule 38. Contested motions shall not be 
noticed or brought to a hearing at any Special Term 
held at the same time and place with a Circuit.’”” The 
order to show cause in this case was returnable at a 
Special Term which was then being held in the county 
of Ulster, in connection with a Circuit and a Court of 
Oyer and Terminer duly appointed for that county. 
On Saturday, the 15th day of April, 1893, the day on 
which the order was returnable, the judge holding the 
Circuit and Special Term, on the petition being pre- 
sented, overruled the objection now being considered, 
and thereupon on the petition and upon affidavits in 
support and in opposition thereto, appointed a referee 
to take testimony, and adjourned the further hearing 
until Saturday, the 24th day of April, on which day the 
matter was heard on the petition, affidavits and proofs 
taken before the referee, and the court subsequently, 
on the 28th day of April, decided the case, and made 
the order now in question. 

We think the order cannot be assailed for want of 
power of the court to entertain jurisdiction of the pro- 
ceeding under rule 38. There is much force in the sug- 
gestion that a proceeding instituted under section 27 
of the General Corporation Law is not a “ contested 
motion’’ within the meaning of the rule. 

In Matter of Jetter, 78 N. Y. 605, which was a statu- 
tory proceeding to vacate an assessment, Chief Judge 
Church, speaking of that proceeding, said: ‘* Nor is it 
a motion under the Code. A motion in general relates 
to some incidental question collateral to the main ob- 
ject of the action. A motion is not a remedy in the 
sense of the Code, but it is based upon some rem- 
edy, and is always connected with and dependent upon 
the principal remedy. It is to furnish relief in the 


progress of the action or proceeding in which it is 
made, and generally relates to matter of procedure, 
although it may be used to secure some right in conse- 
quence of the determination of the principal remedy.” 

The proceeding taken in this case was the special 





remedy given by statute for the summary determina- 
tion of questions of disputed corporate elections. It 
was not incidental to a principal remedy, but was the 
remedy itself. The procedure is in form analogous to 
a motion. There are no pleadings, and the case may 
be heard upon affidavits in connection with oral 
proofs, as the court may determine. Rule 38 applies 
to contested motions, and may well be construed as 
referring alone to those incidental applications ordi- 
narily denominated motions, which are made during 
the progress of an action or special proceeding after its 
commencement, and not as embracing an application 
which is the foundation of a statutory remedy. 

But aside from this consideration, there is, we think, 
another answer to the objection made. Rule 38 must 
be interpreted in view of the reason upon which 
it rests. The object of the rule is to prevent interfer- 
ence with the ordinary work of a Circuit Court or 
Court of Oyer and Terminer, by the interjection. of 
motion business bearing no relation to cases on the 
calendar, and also to prevent the inconvenience to 
counsel of being compelled to attend a Special Term 
held in connection with a Circuit, upon motions in 
outside cases where the hearing might be delayed by 
the regular calendar business. Rule 38 is a rule pri- 
marily regulating the conduct of attorneys. The at- 
torneys give notice of motions, and bring them on for 
hearing, and rule 38 prescribes a rule of conduct for 
their guidance. The ruledoes not undertake to ex- 
clude ajudge at Special Term, engaged at the same 
time in holding a Circuit, from entertaining a motion 
noticed for such term, if, in his judgment, the circum- 
stances and the rights and interests involved render it 
proper that he should do so. He may refuse to hear a 
contested motion at such a term upon the ground that 
it was irregularly noticed; but if he chooses to exer- 
cise the undoubted jurisdiction of a judge hold- 
ing a Special Term, whether separately or in 
connection with a court, to dispose of any non- 
enumerated business appertaining to that branch 
of the court, and the parties are before him, the 
rule constitutes no limitation upou his power. 
Any other construction of the rule might result in se- 
rious inconvenience. It often happens that the rights 
of parties require a prompt determination of a ques- 
tion brought up by motion, and if there were an iuflex- 
ible rule that the party must await the convening of a 
term appointed exclusively for Special Term business 
to bring it on, and that a judge holding a Circuit and 
Special Term together could, under no circumstances, 
hear it at such term, it would be, in many cases, an ob- 
struction to the administration of justice. The twenty- 
seventh section of the General Corporation Law, 
under which the proceeding was taken, requires the 
court ‘ forthwith and in a summary way ”’ to hear and 
dispose of the application. The election of directors 
of the Argus Company was for the term of a year only, 
and it is manifest that considerable delay in determin- 
ing the contest would contravene the purpose of the 
statute and continue a state of uncertainty which 
might be detrimental to the interests of the corpora- 
tion. We think the Special Term properly entertained 
the application, and even if any doubt existed as to the 
construction of rule 38, we should be disinclined to re- 
view a question of practice in the Supreme Court, 
which was determined, in the first instance, by the 
judge who granted the order to show cause, and after- 
ward by the judge who made the order under review, 
and where the General Term has affirmed the order. 

The disposition of the preliminary objections brings 
us to a consideration of the merits of the controversy. 

The sole question is, which of the contesting claim- 
ants are the lawful directors of the Argus Company. 
It is conceded by both parties that the stockholders’ 
meeting, held on the 12th day of April, 1893,-was le- 
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gally called. It was called pursuant to a resolution 
passed at a meeting of the directors of 1892, at which 
two only of the directors were present, viz., James H. 
Manning and William H. Johnson. They caused no- 
tice of the stockholders’ meeting for the election of 
directors to be duly published on the 27th of March, 
1893, the day on which the resolution was passed. It 
is also conceded by both parties that at the stockhold- 
ers’ meeting three directors for the ensuing year were 
legally chosen. It is not claimed that the purpose of 
the meeting failed, or that no directors were legally 
elected at the meeting. The title of the rival claimants 
is based upon the proceedings of that meeting, each 
party claiming that its candidates received a majority 
of the legal votes cast upon that occasion. There is no 
question of the failure of the meeting to elect directors, 
or of the holding over of directors elected in 1892. The 
sole point in controversy is, which of the two contest- 
ing claimants received a majority of the legal votes. 

The stockholders’ meeting was organized in the first 
instance by the appointment of William R. Cassidy as 
chairman, and the appointment of three inspectors of 
election. We do not understand it to be claimed that 
the meeting was not legally organized, although its ac- 
tion is criticised. The meeting proceeded to the elec- 
tion of directors. The stock of the Argus Company 
consisted of five hundred shares. The whole number 
was voted upon at this meeting. If all the persons 
who voted were entitled to vote upon the shares voted 
by them respectively, then all the stockholders of the 
Argus Company participated in this election. The 
vote, when canvassed, showed the following result: 
William H. Johnson and William R. Cassidy each re- 
ceived 310 votes and William McM. Speer 300 votes; 
and James H. Manning received 200 votes, and Fred- 
erick C. Manning and John A. Delehanty each received 
190 votes. In other words, the Johnson directors, so 
called, each received at least 300 votes, and the Man- 
ning directors, so called, 190 to 200 votes each. It is 
obvious that if the votes cast for the Johnson directors 
were legal votes, or if any of them were illegal, it nev- 
ertheless appears that the legal votes cast for them ex- 
ceeded 200, the highest number cast for any one of the 
Manning directors, the Johnson directors were elected. 
The receipt of illegal votes in favor of a candidate who 
also has received a majority of the legal votes does 
not defeat his election. It is the rule of corporate 
elections in stock corporations that the majority of le- 
gal votes determine the election. The owners of the 
majority of the shares have the right to designate the 
directors to whom the management of the corporation 
shall be committed. The stockholders are the benefi- 
cial owners of the corporate property. The majority 
may act unwisely. But they may change the manage- 
ment for any reason, provided only they act within the 
limitations of the charter. The question now pre- 
seuted is purely legal, and the mass of evidence in the 
record bearing upon the motives of the one party or 
the other is wholly irrelevant to the case in its legal 
aspects. 

During the progress of the meeting of the stockhold- 
ers first organized a second meeting was organized in 
the same room, at which votes were received for di- 
rectors, the largest vote being for James H. Manning, 
who received 200 in all. It is unnecessary further to 
refer to the proceedings at this second meeting, for the 
reason that we find no ground for questioning the reg- 
ularity of the meeting first organized, and it is properly 
admitted by the learned counsel for the appellants 
that the questions upon which he relies are raised by 
his objections to the proceedings of that meeting aftér 
its organization. The three hundred shares voted upon 
in favor of the Johnson directors included one hun- 
dred shares known as the Worthington stock, which, on 
the 28th day of March, 1893, was sold by Lily S. Worth- 





ington, the then owner, to William McM. Speer for 
the sum of $40,000, paid to her on that day. In making 
this purchase William R. Cassidy acted as the agent of 
Speer, but his agency was not disclosed to Mrs. Worth- 
ington at the time. On receiving the purchase-money 
Mrs. Worthington signed the printed transfer on the 
back of his certificate for the one hundred shares, and 
delivered the certificate to Cassidy, who filled in the 
blank left for the name of the transferee with the 
name of Speer, the real purchaser, and on the same 
day (March 28) delivered the certificate and transfer to » 
him. Th eone hundred shares of stock was voted upon 
by a proxy of Speer in his name at the stockholders’ 
meeting, April 12, 1893. The vote was challenged, and 
the right to receive this vote, which was cast for the 
Johnson directors, constitutes one of the principal 
contentions in this case. 

Besides this one hundred shares of the Worthington 
stock voted upon, there was also included in the 300 
votes given for the Johnson directors, 150 votes on the 
Cassidy stock, so called. This vote was likewise chal- 
lenged, and is claimed to have been illegally received. 
The Cassidy stock consisted of one hundred and fifty 
shares, which stood on the books of the Argus Com- 
pany on the 27th day of March, 1893 (when the notice 
of the stockholders’ meeting was given), in the names 
of the following persons: Lucy R. Cassidy, thirty 
shares; William R. Cassidy, eighty shares; John P. 
Cassidy, forty shares; one hundred and thirty shares 
of this stock was voted on in the name of William R. 
Cassidy, and forty shares in the name of John P. Cas- 
sidy. The objections to the legality of the vote by 
Speer on the Worthington stock, and to the vote on the 
Cassidy stock, are substantially as follows: (1) That 
the Worthington stock was transferred in violation of 
an agreement binding on Mrs. Worthington; (2) that 
it had not been transferred to Speer on the books of 
the company; (3) that the Cassidy stock had been sold 
to Speer, and that the vote thereon in the name of 
William R. or John P. Cassidy was illegal and void; 
(4) that there was no valid authorization from John P. 
Cassidy to vote upon his stock; (5) that the proceedings 
at the election were in violation of an injunction 
granted by Judge Edwards. These objections will be 
considered in the order stated. 

(1) The agreement which it is claimed was violated 
by Mrs. Worthington was made in 1873, between Dan- 
iel Manning, Lucie R. Cassidy and J. Wesley Smith, 
then the owners of a large majority of the stock of the 
Argus Company. It is undated, and was drawn by 
Daniel Manning, who presented it to Mrs. Cassidy for 
her signature directly after the death of her husband, 
from whom her interest in the company was derived. 
The agreement is, in substance, that neither of the par- 
ties will sell, assign or dispose of any of the stock then 
held, or which should be subsequently acquired, by 
him or ber in the Argus Company without having first 
offered and given to the other parties to the agreement 
an opportunity to purchase the shares ‘‘at a fair mar- 
ketable price,’’ and in case of the inability of the par- 
ties to agree upon a price, it provided that it should be 
fixed by arbitration. The agreement further provided 
that ‘* whenever either party shall have disposed of his 
or her shares at that time owned by him or her, this 
agreement is to terminate,’’ and the concluding clause 
declared that the agreement “is to be of force and 
binding upon and to the heirs, executors, administra- 
tors, devisees und legatees of the parties hereto.’’ The 
one hundred shares held by Mrs. Worthington prior to 
the sale to Speeron the 28th day of April, 1893, came 
to her from her father, J. Wesley Smith, one of the 
parties to the agreement, on his death in 1886, and in 
1867 were transferred to her on the books of the Argus 
Company and a new certificate issued in her name. 
Assuming that the agreement of 1873 was binding upon 
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Mrs. Worthipgton as heir (next of kin) or as legatee of 
her father, and that her sale of the stock tou Speer was 
in violation of the agreement, this fact is immaterial 
in this controversy unless she was by force of the 
agreement disabled from transferring the stock, or un- 
less Speer, who had notice of the agreement when he 
purchased, acquired no title as against the Manning 
interest, and could assert no rights founded upon such 
purchase as a stockholderin the Argus Company. This 
contention cannot be sustained in either aspect. Mrs. 
Worthington was the legal owner of the shares. The 
right of disposition of property is an incident to own- 
ership. The transfer to Speer vested in him the legal 
title to the shares, although they were not transferred 
on the books of the company. The recital in the cer- 
tificate that the stock was ‘‘transferable only on the 
books of said company by her or her attorneys on the 
surrender of the certificate,” regulated the relation be- 
tween the holder of the certificate and the corporation, 
but did not operate to prevent the vesting of the legal 
title to the shares in Speer upon the transfer and as- 
sigument by Mrs. Worthington. Leitch v. Wells, 48 
N. Y. 586; Chemical Bank v. Colwell, 132 id. 250. 

The qualified non-alienability of the stock sought to 
be imposed upon it by the agreement of 1873 rested in 
contract only, and in no respect disabled Mrs. Worth- 
ington from vesting the legal title by transfer in an- 
other, whether with or without the consent of the 
other parties to the agreement, or whether or nog it 
was made in disregard of its provisions. The agree- 
ment was in its character executory, and for its viola- 
tion the other parties could resort to such remedy as 
the law affords upon the breach of a contract by either 
party, which in ordinary cases is an action for damage. 
It is urged that in this case, considering the nature and 
object of the agreement of 1873, the remedy by an ac- 
tion for damages would be inadequate, and that the 
court may in such case specifically enforce its observance 
and interfere to prevent either party from violating it, 
and that a purchaser with notice is subject to the same 
equity. 

The jurisdiction of a court of equity to enforce spe- 
cific performance of a contract relating to personal prop- 
erty, though rarely exerted, cannot be denied and may 
be exercised “‘ where compensation in damages would 
not furnish acomplete and satisfactory remedy.” John- 
son v. Brooks, 93 N. Y. 337.’’ But the granting of this 
relief rests in the sound discretion of the court and 
cannot be demanded as aright. Speer having acquired 
the legal title to the stock by transfer from Mrs. 
Worthington, it is not perceived how a court of equity 
could give any relief unless by compelling him to 
transfer the stock to the other parties entitled to the 
benetit of the agreement, upon being reimbursed -the 
sum expended in its purchase. But it is a decisive 
answer to the objection now being considered, that as- 
suming, upon the facts presented, the court could, upon 
the application of the other parties to the agreement or 
their representatives, enforce specific performance or 
compel Speer to transfer the stock to the holders of the 
Manning interest, no such equity has been enforced. 
The fact that Speer may have held the stock subject to 
the enforcement of the equitable remedy in no way in- 
terferes with his legal title, nor did it preclude the 
corporation from treating him as a stockholder or from 
according to him all the rights of a stockholder, so 
long as the company was not prevented from so doing 
by the judgment or process of the court. The corpo- 
ration was not a party to the agreement of 1873. The 
agreement is between individual stockholders only. 
They may not elect to seek a remedy in equity. The 
court upon application might refuse in its discretion to 
grant equitable relief. The record shows that trans- 
fers of stock have been made from time to time by par- 
ties to the agreement, without any reference to its pro- 





visions; that the agreement remained in the posses- 
sion of Daniel Manning from the time of its execution 
until bis death, and that its existence was not known 
to his sons until about two years prior to the com- 
mencement of this proceeding, and that Mrs. Cassidy 
had but a faint recollection of its execution. The 
claim is made by the petitioners that the agreement 
had been disregarded and practically abandoned by 
the parties to it. We refer to these claims made by 
the petitioners to show the variety of considerations 
which might be presented to a court of equity to influ- 
ence its action in granting or withholding the remedy 
of specific performance. But it is sufficient to say that 
the right of Speer to vote upon the stock purchased of 
Mrs. Worthington cannot be affected by the existence 
of an unenforced equity growing out of the violation 
by Mrs. Worthington of the agreement of 1873, although 
Speer had notice of the agreement when he purchased. 
The Argus Company might legally recognize him as 
owner of the stock and cause it to be transferred to him 
on the books of the company, and his vote could not 
be legally excluded because of the existence of the 
agreement. 

The objection to Speer’s right to vote on the Worth- 
ington stock has so far beeu considered on the assump- 
tion that the agreement of 1873 was in force at the time 
of his purchase. 

But another conclusive answer to the defense, based 
on the agreement, is that the agreement had been ter- 
minated pursuant to a provision in the agreement it- 
self prior to the purchase of the Worthington stock by 
Speer. The event provided for in the clause in the 
ugreement, “that whenever either party shall have 
disposed of his or her shares at that time owned or held 
by him or her, this agreement is to terminate,” had 
happened by the transfer by Mrs. Cassidy, one of the 
parties to the agreement, of all her shares in the Argus 
Company, with the consent or acquiescence of the 
other parties thereto, or their representatives, on or 
before March 27, 1888, aud the agreement was thereby 
terminated and all parties released from its obligation. 

When the agreement was made, Mrs. Cassidy was the 
owner of one hundred and fifty shares of the stock, 
thirty of which were represented by a separate certifi- 
cate issued in her name. In I88i she gave these thirty 
shares to her son, William R. Cassidy. Mrs. Cassidy in- 
dorsed on the certificate a transfer of the shares to her 
son William, and at her request, as the evidence tends 
to show, an entry was made on the stock-book of the 
Argus Company referring to these shares, as follows: 
“Transferred to William R. Cassidy, March 29, 1881,’" 
paid to the son. The original certificate issued to Mrs. 
Cassidy was retained by her and the stock has never 
been formally transferred to William R. Cassidy on 
the books of the Argus Company. There were associ- 
ations connected with the origin of Mrs. Cassidy's title 
to the thirty shares, and the issuing of the certificates, 
by reason of which she desired to retain the scrip in 
her possession, but the evidence that she intended to 
part with the ownership of the shares and vest the 
beneficial title in her son is full and complete, and the 
circumstances relied upon to show the contrary are 
not sufficient to overcome the clear and positive evi- 
dence of Mrs. Cassidy and her son, the written assign- 
ment, the entry in the books of the company and the 
subsequent recognition by the company of the son as 
the owner of the shares. 

In March, 1888, Mrs. Cassidy gave her remaining one 
hundred and twenty shares to her two sons, William 
R. Cassidy and John P. Cassidy, eighty shares to Wil- 
liam R. and forty shares to John P. The shares were 
transferred to the sons on the books of the company in 
the same year and new certificates issued in their 
names. As the result of these several transactions 
Mrs. Cassidy in March, 1888, had disposed of all her 
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shares in the Argus Company, and the event had hap- 
pened upon which, by the terms of the agreement of 
1873, the agreement was to terminate. It is undoubt- 
edly true that the clause providing that a disposition 
by either of the parties to the agreement of all the 
shares held by him or her should terminate the agree- 
ment, means a disposition pursuant to its provisions. 
It was not intended to provide that a party transfer- 
ring his shares in violation of the agreement should 
thereby be released from its obligations. But a trans- 
fer made with the consent of the other parties, express 
or implied, would give effect to the condition. In 
1881, when the thirty shares were transferred by Mrs. 
Cassidy, Daniel Manning and J. Wesley Smith, the 
other parties to the agreement, were directors in the 
company, and must be assumed to have known and 
consented to the entry in the stock-book, and the 
transfers of 1888 were made on the books of the com- 
pany, of which all the persons interested are presumed 
to have had notice. The shares transferred by Mrs. 
Cassidy to her sons were upon the transfer liberated 
from the operation of the agreement. The sons did 
not take in the capacity of ‘heirs, executors, adminis- 
trators, devisees or legatees,’’ and the transfers having 
been made with the implied consent of the other par- 
ties to the agreement, the shares in their hands were 
not bound by its restrictions. There was no reserva- 
tion in the agreement of a right in the parties thereto 
by a transaction inter vivos to transfer the stock to the 
members of their respective families. The consent of 
the other parties to the transfer by Mrs. Cassidy of the 
stock to her sons may have been influenced by the fact 
of this relationship, but the consent having been given 
when all her shares had been transferred, the event oc- 
curred which terminated the agreement. Upon both 
of the grounds stated, we are of the opinion that the 
agreement cannot be interposed to deprive Speer of 
the character of a stockholder, as transferee of the 
Worthington stock. 

(2) The objection that the Worthington stock had 
not been transferred to Speer on the books of the com- 
pany, and that for this reason he was not entitled to 
vote thereon, assumes that the stock-book of the Argus 
Company used up to and prior to March 31, 1893, was 
the legal stock-book of the company. In that book 
Mrs. Worthington appeared to be the owner of the 
hundred shares which on the 28th of March, 1893, she 
sold to Speer, and no transfer thereof to Speer appears 
thereon. But ata directors’ meeting held on the 3lst 
of March, 1893, a new stock-book was adopted, and this 
action was ratified at another directors’ meeting held 
on Aprill. The Worthington stock was transferred to 
Speer on the new stock-book, and a certificate there- 
for was issued to him and was delivered on the Ist of 
April, upon his surrender of the certificate standing in 
the name of Mrs. Worthington. The appellants assail 
the validity of this transaction on the ground that the 
meetings of March 31 and April 1 were not legally 
called, and that the action taken was void. It appears 
that Speer on the 29th day of March, 1893, the day fol- 
lowing his purchase of the Worthington stock, pre- 
sented to Mr. Manning, the president of the Argus 
Company, the certificate issued to Mrs. Worthington, 
with her transfer indorsed, and requested that the 
stock should be transferred to him on the books, and a 
new certificate issued in his name, and he referred to 
the approaching election to be held on the 12th of April 
as the reason for requesting the transfer. The presi- 
dent of the company requested a postponement of the 
matter till the following day (March 30th), and at an 
interview with Speer on that day refused to permit the 
transfer, assigning as a reason for the refusal the agree- 
ment of 1873. Early in the morning of March 3] Mr. 
Manning left Albany for Washington. The stock-book 
of the company was in a private drawer used by Mr. 





Manning, in a safe of the Argus Company, which 
drawer was locked, and of which Mr. Manning took 
with him the key. On the afternoon of the 3lst of 
March William R. Cassidy and William H. Jobnson, 
two of the three directors of the company, met and is- 
sued a notice for a directors’ meeting to be held the 
same evening, and the notice was served on Mr. Man- 
ning by leaving the same at his residence with a ser- 
vant girl, who informed the person serving the notice 
that Mr. Manning had left the city, this being the first 
intimation or knowledge that his co-directors had of 
the fact. The meeting was held pursuant to the call, 
Cassidy and Johnson being present. At this meeting 
the directors were requested to cause a transfer to be 
made to Speer of the Worthington stock on the books 
of thecompany. Being unable to find the old stock- 
book, the directors, by resolution, adopted a new 
stock and minute-book, and proceeded to enter the 
names of the several stockholders of the company, 
with the number of shares held by them respectively, 
in the new stock-book; among others they entered the 
name of Speer as the holder of one hundred shares, and 
issued a certificate which was delivered to him on the 
next day on surrender of the certificate formally is- 
sued to Mrs. Worthington. 

We do not understand that the power of the board of 
directors at a meeting lawfully convened, to adopt a 
new stock-book, is denied. It is clear that such a con- 
teytion, if made, could not be sustained. The adop- 
tion of a stock-book in the first instance pertains to the 
duties of the directors of a stock corporation, and if 
for any reason the existing transfer-book is not availa- 
ble for use by the directors for the making of transfers 
of stock, the adoption of a new stock-book is incident 
to the original power vested in the directors. The de- 
nial of this power might result in depriving the real 
owner of stock of his right to participate in corporate 
elections. Section 29 of the Stock Corporation Law of 
1892 provides that no transfer of stock shall be valid 
for any purpose except to render the transferee liable 
for debts, until it has been entered in the stock-book, 
and by section 20 of the General Corporation Law the 
stock-book is made the evidence of the right of a per- 
son challenged to vote at a stockholders’ meeting, and 
by the same section it is declared that no person shall 
vote at such meeting upon any stock which has not 
been owned by him at least ten days next preceding. 

There was an exigency which justified the adoption 
of a new stock-book in this case. The old stock-book 
was not accessible to the directors present at the meet- 
ings. The election was to take place on the 12th of 
April. Mr. Manning did not return to Albany until 
the evening of Sunday, April 2, leaving but nine busi- 
ness days intervening between that date and the day 
appointed for the election. It is the duty of the di- 
rectors of a stock corporation to provide a transfer- 
book to enable stockholders to exercise the rights 
given them by law. But it is claimed that the action 
of the directors in adopting a new stock-book was in- 
valid for the reason that the notices of the meetings of 
March 31 and April 1 did not specify the purpose for 
which they were called. This objection assumes that 
there is a general principle in the law of corporations 
which requires the object of a directors’ meeting to be 
specified in the notice in order to validate corporate 
action. There is no statutory regulation, nor did the 
by-laws of the Argus Company make any provision on 
the subject. We do not find that any such general rule 
has been established by the decisions, and it is believed 
that such a rule would be contrary to the general prac- 
tice and understanding. When a meeting of directors 
is notified without specification of the particular pur- 
pose it would naturally be understood that it was 
called to consider any matters pertaining to the con- 
duct of the affairs of the corporation which might 
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come before it. The statute regulates with great par- 
ticularity how meetings of stockholders shall be called 
and conducted for the determination of important 
questions affecting the interests of the corporation, 
such as the mortgaging of the corporate property, the 
increase of stock, the incurring of liability by the guar- 
autee of the bonds of other corporations. We need 
not determine whether a meeting of directors called to 
take action upon an extraordinary emergency involv- 
ing the exercise of unusual power might require a de- 
parture from the ordinary rule. It is sufficient to say 
that the adoption of a new stock-book was not an oc- 
casion of this character, and that a general notice is all 
that is required to a valid meeting of directors for the 
determination of matters pertaining to the ordinary 
business affairs of the corporation. The objection now 
made might be disposed of upon a narrower ground, 
viz., that no notice, however specific, could under the 
circumstances have reached Mr. Manning. 

(3) The objection that the Cassidy stock had been 
sold to Speer and therefore could not be legally voted 
upon by Cassidy, proceeds upon a mistaken assump- 
tion of fact. The transaction relating to the sale of 
the Cassidy stock to Speer is shown by writings. From 
them it appears that the contract was executory and 
that the payment by the vendee was conditional upon 
the transfer of the stock to Speer upon the books of 
the company, and this condition had neither been per- 
formed nor waived on the 12th of April. The title at 
that time remained in the Cassidys, and being stock- 
holders of record as to all except the thirty shares 
which still stood in the name of Mrs. Cassidy, the one 
hundred and twenty shares could be properly voted 
upon by William R. and John P. Cassidy. 

(4) The forty shares standing in the name of John P. 
Cassidy were voted upon by Mr. Cohen under a proxy 
executed to him by William R. Cassidy, as attorney 
for John P. Cassidy. It is claimed that the power of 
attorney held by William R. Cassidy from his brother 
did not authorize him to vote on the stock in the name 
of John P., and that the authorization to Cohen was 
therefore not within his authority. The judge at 
Special Term adopted this view, but as the result 
would not be changed by rejecting the vote on the 
forty shares, it is unnecessary to re-examine the ques- 
tion. 

(5) The claim that the stock standing on the new 
stock-book in the name of Speer, and of the Cassidys, 
was voted in violation of the injunction issued by 
Judge Edwards, rests on the following facts: 

On the evening of April 1, 1893, an injunction was is- 
sued by Judge Edwards in a suit commenced by 
James H. Manning and Frederick C. Manning, enjoin- 
ing the defendants, Lucie R. Cassidy, William R. Cas- 
sidy, Ledyard Cogswell and William McM. Speer, from 
voting either in person or by proxy on any shares of 
the stock of the Argus Company which were then reg- 
istered in their names on the books of the company, 
“which have not been owned by them or either of 
them for at least ten days next preceding the 1Zth day 
of April, 1893,” and restraining the inspectors ap- 
pointed at the meeting of March 31, 1893, who were 
made defendants iu the action, or their substitutes, 
from receiving any votes ‘‘on said shares.” 

The injunction contained a further provision re- 
straining the defendants or any of them “from using 
at any such meeting or at said election (the elec- 
tion of April 12) any book or paper purporting to 
contain the record of membership of the Argus Com- 
pany, or any alleged stock or scrip-book prepared in 
pursuance of any alleged resolutions adopted at said 
illegal meetings held on the 3lst of March, 1893, and 
the said 1st day of April, 1893, by said defendants, Wil- 
liam R. Cassidy and William H. Johnson, until the 
hearing and determination of a motion to be made,”’ 





etc. The injunction order was served on the inspect- 
ors appointed at a meeting of March 31, and the other 
defendants, on the morning of April 12, before the 
election took place. Upon the organization of the 
meeting new inspectors were chosen and the election 
proceeded. Cohn as proxy for John P. Cassidy, Wil- 
liam R. Cassidy and Speer offered to vote on their 
shares and the vote was received and counted. 

The first part of the injunction order was not violated, 
for the reason that the stock of Speer, William R. Cas- 
sidy and John P. Cassidy had been owned by them and 
was registered in their names more than ten days prior 
to the election. By the second clause the defendants 
were restrained from using the stock-book adopted at 
the meetings of March 31 and April J2. It was proved 
without contradiction that that book, although lying 
upon the table, was not referred to or used at the 
meeting. The votes were challenged, and the twentieth 
section of the General Corporation Law provides that 
“if the right to vote at any such meeting shall be chal- 
lenged, the inspectors of election, or other persons pre- 
siding thereat, shall require such books (including the 
stuck-bouk), if they can be had, to be produced as evi- 
dence of the right of the persons challenged to vote at 
such meeting, and all persons who may appear from 
such book to be members of the corporation may vote 
at such meeting in person or by proxy.” The injunc- 
tion neither enjoined the holding of the election, nor 
did it authorize or require the use of the old stock- 
book. The new stock-book having, as we hold, been 
legally adopted as the stock-book of the company, and 
the inspectors having been enjoined from using it, the 
qualification in section 20 applied. The inspectors 
were to use the books of the company in determining 
the validity of the challenges, “if they can be had,’’ 
and having been enjoined from using the new stock- 
book, they were placed in the same position as if they 
could not be found, and they had no right to use a 
former stock-book in determining the challenges. 

We think there was no violation of the injunction, 
and it is unnecessary to determine how such a viola- 
tion, if it existed, would have affected the controversy. 
Striking out the 40 votes cast in the name of John P. 
Cassidy and the 30 votes upon the shares which stood 
in the name of Mrs. Cassidy, there remains 230 to 240 
votes cast for the new directors, while the minority 
vote ranged from 190 to 210 votes. 

There were some objections to the reception and re- 
jection of evidence on the hearing before the referee. 
They in the main were connected with an effort on the 
part of the counsel for the appellants to trace the iden- 
tity of the persons who advanced the money to Speer 
for the purchase of the Worthington and Cassidy stock. 
The strict rules which govern the reception of evidence 
in civil actions are not applicable to a proceeding of 
this character, and we are of the opinion that no es- 
sential right of the appellants was prejudiced by the 
rulings made. 

Upon the whole matter we are of opinion that no 
substantial error has been pointed out, and that there- 
fore the order of the General Term should be affirmed. 

All concur. 

Order affirmed. 

—————— 


STATUTE —“1N TRUST.” 


ILLINOIS SUPREME COURT, MARCH 3], 1893. 


SVANOE V. JURGENS. 


A statute which provides that where a decedent “ has received 
money in trust for any purpose, his executor or adminis- 
trator shall pay out of his estate the amount thus received 
and not accounted for,” in preference to ordinary debts 
of the decedent, does not apply to money received by the 
decedent as a mere factor or agent. 
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LAIM by Axel Jurgens against the estate of J. T. 
Relling, Peter Svanoe, administrator. From a 
judgment of the Circuit Court, modifying a judgment 
of the Probate Court, the administrator appealed to 
the Appellate Court. Judgment affirmed, and he 
again appeals. 

The appellee presented in the Probate Court of Cook 
county his claim for $1,219.81 against the estate of J. 
T. Relling, deceased, of which the appellants are ad- 
ministrators, and it was allowed as of class 7. He took 
an appeal to the Circuit Court of said county, where a 
jury was waived by agreement, and the cause submit- 
ted for trial to the court without a jury; and a judg- 
ment for the same amount was entered in his favor on 
February 1, 1892, as of the sixth class of claims enume- 
rated in the statute, to be paid in due course of admin- 
istration. Theadministrator took an appeal to the 
Appellate Court, where the judgment of the Circuit 
Court has been affirmed. The case is brought bere by 
Appeal from the Appellate Court. 

J.T. Relling died on February 5, 1891. In his life- 
time he kept a book store on Milwaukee avenue, in 
Chicago, selling Scandinavian books and publishing a 
Norwegian newspaper. He also sold drafts on foreign 
banks for appellee, who was the western passenger 
agent of the American Steamship Company. The gen- 
eral agents of this company in Philadelphia were Peter 
Wright & Sons, and the representative of the latter in 
Chicago was Jurgens, the appellee, who had an office 
and bank at 88 La Salle street, in Chicago. Appellee 
would send to Relling at his store a book of blank 
drafts drawn on foreign banks by Peter Wright & Sons, 
to be sold by Relling. The book usually contained 
about twenty-five of these drafts for limited amounts. 
The drafts were numbered, and when sold would be 
filled up with the amounts and names of the payees. 
They usually came back from Europe to Wright & 
Sons in from two to four months, and appellee was re- 
sponsible to them for the money. Relling would sell 
the drafts and turn over the proceeds to the appellee. 
He received no commissions for making the sales, but 
was to remit at certain rates mailed to him montbly 
by appellee. These rates varied according to the fluc- 
tuations of the market. Appellee kept a memoran- 
dum of the numbers of the drafts, and would call upon 
Relling at intervals of several months to see how 
many drafts were sold or remained unsold. No dis- 
crepancies were ever found between the drafts on hand 
and the reports of sale. Relling was charged with the 
drafts delivered to him by their numbers, and cred- 
ited with the money remitted when a draft was sold. 
Appellee accounted monthly with Wright & Sons for 
the drafts received by him. Business was done in this 
way between appellee and Relling for a number of 
years prior to July, 1890, but there is no proof of what 
took place between the latter date and Relling’s death. 
Prior to this period “he reported the drafts on the 
same day that he suld them.” It is agreed that the 
estate of Relling is solvent. 


Nicholson, Matson & Peuse, for appellant. 
Blanke & Chytraus, for appellee. 





MAGRUDER, J. The question in this case is whether 
the claim of appellee for $1,219.81 should be preferred 
by being placed in the sixth class mentioned in section 
70 of the ‘‘Act in regard to the administration of es- 
tutes,” or whether it should be placed in the seventh 
class therein named. If it is placed in the former class 
it will be paid in full. If it is placed in the latter class 
it will share pro rata with the other creditors, as it is 
conceded that the estate is not able to pay in full all 
the demands against it. 

Section 70, above referred to, provides that all de- 
mands against the estate of any testator or intestate 





shall be divided into classes in manner following, to- 
wit: First, funeral expenses; second, the widow's 
award, etc.; third, expenses of last illness, etc. ; fourth, 
debts due the common school fund, etc.; fifth, ex- 
penses of proving the will and taking out letters and 
settling the estate, etc.; sixth, “where the decedent 
has received money in trust forany purpose, his exec- 
utor or administrator shall pay out of his estate the 
amount thus received and not accounted for;’’ seventh, 
all other debts and demands, ete. 1 Starr & C. Ann. 
Stat., chap. 3, p. 220; R. S. 1891, chap. 3, § 70. Just 
when the indebtedness of $1,219.81 accrued is not 
shown by the evidence. It appears however that such 
indebtedness arose out of the sales of drafts on for- 
eign banks made by Relling for appellee, and as the 
latter’s agent, between July, 1890, and February 5, 
1891, the date of Relling’s death. There is nothing to 
show at what periods between these two dates, or how 
long before the latter date, the proceeds of such sales 
came into the hands of the deceased; nor does it ap- 
pear whether the money thus realized by the sales of 
the drafts was kept by the deceased as a separate fund, 
or whether it was mingled with his own money. Under 
such circumstances, was the money received from 
these sales by the deceased, as appellee’s agent, money 
received ‘“‘in trust for any purpose,’’ within the mean- 
ing of the clause defining the sixth class of claims as 
above quoted? We gave a construction to this clause 
in Wilson v. Kirby, 88 Ill. 566, where it was held that 
the expression “in trust for any purpose ’’ was not in- 
tended to embrace all kinds of trusts in the broadest 
meaning of the term, as including factors, agents, ete., 
but that the word “‘ trust” is here used in the more 
restrictive sense of the term, as referring to special or 
technical trusts, “and not those which the law implies 
from the contract.” 

The same distinctions are noted and pointed out in 
the following causes: Weer v. Gand, 88 Ill. 490; Kirby 
v. Wilson, 98 id. 240; Pierce v. Shippee, 90 id. 371; 
Doyle v. Murphy, 22 id. 502; Steele v. Clark, 77 id. 471; 
Taylor v. Turner, 87 id. 296; Bank v. Goetz, 138 id. 126; 
Wetherell v. O’Brien, 140 id. 146. 

Where the deceased testator or intestate has in his 
life-time received money in his capacity as adminis- 
trator, executor or guardian, there is no doubt that the 
money so received is money received “in trust 
for any purpose "’ within the meaning of the statate. 
In such cases there is a special trust in favor of the 
creditors, distributees or wards. Wilson v. Kirby, 
supra; Tracey v. Hadden, 78 Lil. 30; Fitzsimmons v. 
Cassell, 98 id. 332. Prior to the passage, on April 1, 1872, 
of the present act in regard to the administration of 
estates, the clause in regard to the sixth class of 
claims read as follows: ‘‘ Where an executor, admin- 
istrator or guardian has received money as such, his 
executor or administrator shall pay out of his estate 
the amount so received and not accounted for.’’ Gross 
Stat. 1871, chap. 109, § 151, p. 822. We have held that by 
the change thus made in the law, and by the use of the 
phrase ‘in trust for any purpose,’’ the Legislature 
“intended to extend the class of preferred claims.” 
Wilson v. Kirby, supra. If the statute, as changed, 
extended the trusts named in the former statute, then 
money received by the decedent in his life-time as ex- 
ecutor, administrator or guardian was necessarily in- 
cluded in money received ‘‘in trust for any purpose.” 
There is therefore no conflict between those cases, like 
Tracey v. Hadden, supra, and Fitzsimmons v. Cassell, 
supra, which hold that money received by the dece- 
dent in his capacity as executor, administrator or guar- 
dian must be paid out of bis estate as a preferred claim 
under the sixth class, and those other cases, like Wil- 
son v. Kirby, supra, and Weer v. Gand, supra, which 
hold that money received by the decedent as a mere 
agent does not belong to the preferred class of claims. 
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Cases of the former character refer to special or tech- 
nical, and in some instances express, trusts, while the 
latter refer to implied trusts, and trusts ‘‘ where a mere 
confidence has been reposed oracredit given.’’ Doyle 
v. Murphy, supra. 

The distinction here pointed out between the two 
classes of trusts ie recognized and discussed in many 
cases decided by the Federal courts and courts of the 
different States, giving a construction to certain pro- 
visions of the Bankrupt Acts passed by Congress in 
1841 and 1867. The Bankrupt Law of 1841 provided for 
the discharge of ‘‘all persons, * * * owing debts 
which shall not have been created in consequence of a 
defalcation as a public officer or as executor, adminis- 
trator, or guardian, or trustee, or while acting in any 
other fiduciary capacity.’’ Wilson v. Kirby, supra. 
The Bankrupt Law of 1867 provided that ‘“‘no debt 
created by the fraud or embezzlement of the bank- 
rupt, or by his defalcation as a public officer, or while 
acting in any fiduciary character, shall be discharged 
by proceedings in bankruptcy.” R.S. U.S., $5117. A 
definite interpretation was given to the words “ while 
acting in any other fiduciary capacity,”’ as used in the 
act of 1841, by the Supreme Court of the United States 
in the leading case of Chapman v. Forsyth, 2 How. 202. 
The weight of authority is in favor of giving the same 
interpretation to the words “ while acting in any fidu- 
ciary character,’’ as used in the act of 1867, although 
there is much conflict among the decided cases, as will 
be seen by reference to 2 Am. & Eng. Enc. Law, 722, 
note 3, and 7 id. 957, note 5. The definition of ‘ fidu- 
ciary capacity,’’ as laid down in Chapman v. Forsyth, 
supra, was adopted and supplied by this court in Wil- 
son v. Kirby, supra, in order to determine the mean- 
ing of the expression ‘‘in trust for any purpose,’’ made 
use of in the [Illinois statute. There cannot be any 
very material difference between the interests and ob- 
ligations of a person’ who acts in a fiduciary capacity 
or character and those of a person who receives or 
holds money in trust. Webster defines the adjective 
“fiduciary ” as follows: ‘* Holding, or held, or founded 
in trust;” he defines the noun “fiduciary ”’ as follows: 
“‘One who holds a thing in trust for another; a trus- 
tee.” Bouvier, in bis Law Dictionary, says: “ ‘ Fidu- 
ciary’ may be defined, ‘in trust; in confidence.’ ”’ 
The decisions which point out what kinds of trusts are 
involved in relations of a fiduciary character exclude 
factors and ordinary agents. In Chapman v. Forsyth, 
supra, it wassaid: ‘‘ Thesecond pointis whether a fac- 
tor who retains the money of his principal is a fidu- 
ciary debtor within the act. If the act embrace a debt 
it will be difficult to limit its application. It must in- 
clude all debts arising from agencies, and indeed all 
cases where the law implies an obligation from the 
trust imposed in the debtor. Such a construction 
would have left but few debts on which the law could 
operate. In almost all the commercial transactions of 
the country, confidence is reposed in the punctuality 
and integrity of the debtor, and the violation of these 
is, in a commercial sense, a disregard of atrust. But 
this is not*the relation spoken of in the first section of 
the act. The cases enumerated, ‘the defalcation of a 
public officer,’ ‘executor,’ ‘administrator,’ ‘guardian’ 
or ‘trustee’ are not cases of implied, but special, 
trusts, and the ‘other fiduciary capacity’ mentioned 
must mean the same class of trusts. The act speaks of 
technical trusts, and not those which the law implies 
from the contract. A factor is not therefore within 
the act.’’ 

The doctrine here laid down, that the debt due from 
a factor for the proceeds of goods sold for his principal 
is not a fiduciary debt, has been adopted in many sub- 
sequent cases, among which are the following: Hay- 
man v. Pond, 7 Mete. (Mass.) 328; Cronan v. Cotting, 
104 Mass. 245; Woodward v. Towne, 127 id. 41; Neal v. 








Clark, 95 U. S. 704; Bank v. Buckner, 2 La. Ann. 
1023; Woolsey v. Cade, 54 Ala. 398; Kaufman v. Alex- 
auder, 53 Tex. 562; Scott v. Porter, 938 Penn. St. 38; 
Green v. Chilton, 57 Miss. 598; Palmer v. Hussey, 87 
N. Y. 303. In Woodward v. Towne, supra, Mr. Chief 
Justice Gray said: “The clause in the recent Bank- 
rupt Act exempting * * * debts created while act- 
ing in any fiduciary character * * * includes only 
techuical trusts, and not trusts implied by law from 
contracts of agency or bailment.”’ In Palmer v. Hus- 
sey, supra, it was said vy Mr. Justice Finch: “It is 
settled * * * that the ‘fiduciary capacity’ in- 
tended by the Bankrupt Act relates to cases of techni- 
cal trust; not merely such as the law implies from the 
contract, but actual and expressly constituted. * * * 
The affidavits and evidence show no other or different 
trust or fiduciary relation than such as may be said 
always to exist in a case of agency. In every such case 
there is an element of trust and confidence, so that a 
breach of duty may be said to be a breach of trust; but 
the agent is nevertheless not a ‘fiduciary’ within the 
meaning of the Bankrupt Act.’’ In Taylor v. Turner, 
supra, we said: ‘It seems to us to be a simple case of 
the bailment of the property to a factor to sell, and his 
refusal to pay over the proceeds of the sale to the owner 
of the property, and we know not why the legal rem- 
edy of an action for money had and received is not am- 
ple.” Again, in Weer v. Gand, supra, we said: 
““Where one person employs another as an agent, loans 
money or sells property on credit, a confidence and 
trust is reposed to a greater or less extent, and yet 
such transactions have never been regarded by courts 
as falling within any recognized class of trusts.’ 
Where however a person receives money as guardian, 
executor or administrator, bis obligation to pay the 
same is unquestionably a fiduciary debt. Simpson v. 
Simpson, 80 N. C. 332; Crisfield v. State, 55 Md. 192. 
We agree with counsel for appellee that an agent who 
receives the money of his principal holds the same in 
trust, and must be held strictly to the liability of a 
trustee as between himself and the man for whom he 
acts. Blair v. Sennott, 134 [ll. 78, and authorities 
cited. 

But the trust in the present case is one which arises 
out of an ordinary agency, and therefore does not 
come within the meaning of the statute above quoted. 
Natural justice and equity would seem to require that 
a provision which awards to some of the creditors of 
an estate a preference over all the others should not 
be given any broader interpretation than the words 
used by the Legislature actually demand. The legisla- 
tive intent to enlarge the number of claims included 
in a preferred class should be clear and unambiguous. 
For the reasons thus stated, we think that the Circuit 
Court erred in ordering that the claim of appellee should 
be paid as of the sixth class, and are of the opinion that 
it should have been placed in the seventh class. 

(Omitting a minor point.) 

[See notes, 33 Am. Rep. 235, 645.—Eb.] 


————_———_—_—— 


DEED—CONDITION SUBSEQUENT—FORFEIT- 
URE FOR BREACH — CONSTITUTIONAL 
LAW—POLICE POWER. 


SUPREME COURT OF ERRORS OF CONNECTICUT, 
NOVEMBER 21, 1892. 


ScoviLu v. McMAHON.* 


A provision in a deed of land in a city to be used as a cemetery 
that ‘“‘the grantee, his successors and assigns, shall at all 
times maintain a good and sufficient ience around the 
premises,” is a covenant, and not a condition subsequent, 
where it is evident that the grantor, who owned lands on 


*26 Atl. Rep. 479. 
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both sides, sought to impose a duty on the grantee to build 
all the fence inclosing the cemetery. 

Where such land has been used for acemetery until it has 
become a public nuisance, and the Legislature forbids 
further interments, the condition of the deed, if it were 
such, is destroyed, and title rests absolutely in the grantee, 
though the act further provides that the city may have the 
bodies and monuments removed, and may purchase the 
land for a public park. 

Forbidding the use of such land as a cemetery is not a taking 
of the grantor’s property for public use within the Constitu- 
tion, but is a valid exercise of the police power vested in 
the State. 


L. F. Burpee and G. D. Watrous, for appellants. 
W. W. Hyde and F. E. Hyde, for appellee. 


Haut, J. The plaintiffs by this action seek to re- 
cover the whole ora part of the sum of $12,500, held by 
the defendant under a judgment of the Superior Court. 
The material facts alleged in the complaint, to which 
the defendant demurs, are as follows: The plaintiffs 
represent the heirs of one J. M. L. Scovill, who in 1847, 
by warranty deed with the usual covenants, conveyed 
to William Tyler, bishop of the Roman Catholic dio- 
cese of Hartford, his successors and assigns, in trust 
for the Roman Catholics of Waterbury, a tract of land 
in Waterbury, containing one acre. The deed con- 
tained the following provision: ‘‘ Provided, and this 
deed is upon the condition, that the above-described 
premises are to be used and occupied for the purpose 
of a burying ground, and no other purpose; and that 
the grantee, his successors and assigns, shall at all 
times maintain, build and keep a good and sufficient 
fence around said premises.” Since said date this land 
has been ased and occupied by the grantees as a ceme- 
tery forthe burial of Roman Catholies,until the removal 
of all the bodies and monuments by the city of Water- 
bury under the legislative act hereafter referred to. 
No interments have been made in this land since 1880. 
No fence has ever been built around the premises. 
In 1882, by a special act of the Legislature, the preamble 
of which recited that this and other old cemeteries 
within the city of Waterbury had long ceased to be 
used as places of interment; that they had been ina 
neglected condition; and that, from the growth of the 
city and from other causes, they were no longer proper 
places four cemeteries, it was provided that from and 
after the date of the act it should be unlawful to make 
any interment in said burying ground. This act 
further provided that, upon the petition of the city of 
Waterbury, the Superior Court might order the re- 
moval by the city of the bodies and monuments from 
the cemetery; and, after prescribing the manner of 
ascertaining the owners of the land and the value of 
their respective interests therein, provided that, upon 
payment to the owners of the sums decreed by court 
as the value of their respective interests, the burial 
ground should become a public park in the city of 
Waterbury, and that the same might be used for any 
suitable public building or other public purpose. 
Special Laws Conn. 677. After a hearing before a com- 
mittee appointed upon the petition of the city of 
Waterbury under this act, it was decreed by the Su- 
perior Court, January 2, 1891, that when the city of 
Waterbury should pay to the defendant the sum of 
$12,500, said sum having been found to be the value of 
the land in question, and should remove the remain- 
ing bodies and monuments from the burying ground, 
the same should become a public park in said city, and 
be used for any suitable public building or other pub- 
lic purpose. By the judgment of the Superior Court 
this sum of $12,500 was to be held by Bishop McMahon 
“subject to all trusts, claims and interests which are 
or may be found to be created and reserved in the deed 
of J. M. L. Scovill.’”” The heirs of J. M. L. Scovill 
were represented at the hearing before said committee, 





but no claim was then made in their behalf. On the 
30th of January, 1891, Henry W. Scovill, one of the 
plaintiffs, in behalf of said heirs, made entry upon the 
land for condition broken. The city of Waterbury has 
complied with the requirements of the act referred to, 
and on the 18th of May, 1891, paid to the defendant the 
sum of $12,500, which is held by him in conformity to 
the terms of said judgment. 

By their appeal from the decision of the Superior 
Court sustaining the defendant’s demurrer to the com- 
plaint the plaintiffs claim that there has been a breach 
of the condition of the deed of Scovill to Tyler, by 
which the title to the land described in the deed has 
become forfeited, and that they are thereby entitled 
to the whole of the sum in the hands of the defendant, 
as that sum represents the value of the land; that if 
these facts do not show a breach of the condition of 
the deed revesting the title in the plaintiffs, they are 
still entitled to some part of the fund in the defend- 
ant’s hands as a compensation for the loss of the right 
which they possess to re-enter upon condition broken, 
and which right or interest in the land they say has 
been taken from them by act of the Legislature with- 
out compensation. Of the alleged breaches of con- 
dition there are but two which we need to consider: 
First, that which it is claimed resulted from the fail- 
ure to maintain a fence; second, that which it is said 
was effected by the act of the Legislature prohibiting 
the use of the land as a place of burial, and by the re- 
moval of the bodies and monuments by the city pur- 
suant to the act. The alleged right to re-enter for 
failure to maintain a fence accrued about forty-five 
years ago, as the record shows that the grantees have 
never built a fence around the premises. During this 
period of forty-five years there has apparently been no 
demand made, either by the grantor or his heirs, for 
the erection ofafence. During this period the grantor 
and his heirs have silently permitted interments to be 
made and monuments to be erected, until this tract 
was filled with graves. Indeed, the silence of the 
grantor and his heirs respecting their claimed right to 
re-enter for failure to erect a fence seems never to 
have been broken until the sum of $12,500 was placed 
in the defendant’s hands by order of the court. If the 
clause in question were to be construed as creating a 
condition subsequent, we think, upon these facts, the 
plaintiffs may be justly held either to have waived 
their right or to have lost it by theirown laches. A 
right of entry may be so waived and lost. 2 Washb. 
Real Prop. 18; Guild v. Richards, 16 Gray, 309; An- 
drews v. Senter, 32 Me. 394; Ludlow v. Railroad Co., 
12 Barb. 440; Merrifield v. Cobleigh, 4 Cush. 178. 

But we are not willing to be understood as assenting 
to the plaintiff’s claim that the provision requiring the 
erection of a fence constitutes a condition subsequent. 
The law is well established that such conditions are 
not favored, and are created only by express terms or 
by clear implication; that courts will always construe 
clauses in deeds as covenants, rather than conditions, 
if they can reasonably do so; that, if it be doubtful 
whether a clause in a deed imports a condition or a 
covenant, the latter construction will be adopted; and 
that, though apt words for the creation of a condition 
are employed, yet, in the absence of an express pro- 
vision for re-entry or forfeiture, the court, from the 
nature of the acts to be performed or prohibited by 
the language of the deed, from the relation and situa- 
tion of the parties, and from the entire instrument, 
will determine the real intention of the parties. '2 
Washb. Real Prop. 4 et seq.; Post v. Weil, 115 N. Y. 
361; Hoyt v. Kimball, 49 N. H. 327; Episcopal City 
Mission v. Appleton, 117 Mass. 326; Stanley v. Colt, 
5 Wall. 119. As it is clear from the language used in 
this deed that the grantor intended the land to be 
used for a cemetery, and for no other purpose, and as 
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apt words for the creation of a condition are employed, 
it is a reasonable inference, under all the circum- 
stances, that the grantor intended that the property 
should revert if the grantee failed to use it for the pur- 
pose for which it was conveyed; but, in the absence 
of any express provision for re-entry or forfeiture, we 
think it is not unreasonable to conclude that the par- 
ties did not intend that, while the land was in useasa 
place of burial, and while it was filled with graves and 
mouuments, it should revert to the grantor upon the 
failure of the grantee to maintain afence.. The de- 
scription of the property shows that the grantor owned 
the land on two sides of the lot conveyed. He evi- 
dently desired to relieve himself from the burden of 
maintaining any part of the fence, and to impose the 
duty upon the grantee of building all the fence inclos- 
ing the premises. This, we think, was bis entire pur- 
pose, and that this provision should be construed asa 
covenant, and not as creating a condition subsequent. 

Assuming that the provision in the deed that the 
land should be used for the purpose of a burying 
ground, and for no other purpose, created a condition 
subsequent, did the act of the Legislature forbidding 
further interments in the place, and providing for the 
removal of the bodies and monuments which remained 
there, constitute a breach of condition which would 
work a forfeiture of the defendant’s title? If this 
question is to be answered in the affirmative, the plain- 
tiffs, assuming that they had made the required re- 
entry, should receive the entire sum in the hands of 
the defendant, as that sum represents only the value 
of the land; while the defendant, who, without fault, 
has not ouly been deprived of the right to use this land 
asa place of burial, but has also lost his title to the 
land itself, will receive no compensation. If the con- 
dition of the deed is broken, and the title reverts, from 
the act of the Legislature, it would seem, from the 
claims made by the plaintiffs, that not only should 
they be reimbursed for the full value of the land taken 
from them by the city of Waterbury, but that the de- 
fendant should be paid the full value of the right and 
title of which he has been deprived by the State, and 
which might be equal to the full value of the land. 

We think the law is not as contended for by the 
plaintiffs; and that, the grantee having used the land 
for a place of burial and for no other purpose, when 
the State, in the proper and reasonable exercise of its 
police power, by a valid act of its Legislature, rendered 
the performance of the act described in the condition 
subsequent unlawful, the condition of the deed was 
thereby destroyed, and the title vested absolutely in 
the defendant. Mitchell v. Reynolds, 1 P. Wms. 189; 
Doe, dem. Marquis of Anglesea, v. Church Wardens of 
Rugeley, 6 Q. B. 107; Brewster v. Kitchin, 1 Ld. Raym. 
817; 2 Bl. Comm. 156; 2 Washb. Real Prop. 8; 4 Kent 
Comm. 130; 1 Rev. Swift Dig. 98. In Doe, dem. Mar- 
quis of Anglesea, v. Church Wardens of Rugeley the 
condition was that the lessees should use and occupy 
the premises for the sole use, maintenance and sup- 
port of the poor of Rugeley, and should not convert 
the building or the land described to any other use or 
purpose. Foratime the building was used for that 
purpose, but afterward the paupers were removed by 
order of the poor-law commissioners, and the work- 
house closed. Lord Denman, ©. J., in delivering the 
judgment of the court, said: “ But even if the con- 
dition were not performed, it appears to us that the 
non-performance would in this case be excused, as 
being by act of law, and involuntary on the part of the 
lessee.” If it should be said that the plaintiffs’ in- 
terests in this property had been taken from them by 
the State or by the city of Waterbury by right of 
eminent domain, we should reach the same conclusion 
upon the question of whether the condition of the deed 
had been broken. If the city of Waterbury, by taking 





this land for a public park, ander the valid act of the 
Legislature, has prevented its use as a burial place, it 
is clear that the performance of the condition of the 
deed has been prevented by act of law; and we know 
of no principle or authority by which the taking of 
the property under the right of eminent domain would 
work a forfeiture which would require payment both 
to the plaintiffs of the value of the land and to the de- 
fendant of the value of the estate forfeited. 

If it were true that by the appropriation of this land 
to a public use by right of eminent domain the plain- 
tiffs had been deprived of their interest in the prop- 
erty, though such taking would not work a forfeiture, 
yet there would be strong reasons in support of the 
plaintiffs’ claim that the fund in the defendaut’s hands 
should be divided between the plaintiffs and the de- 
feudant in proportion to the value of their respective 
interests in the land. And that brings us to the con- 
sideration of the remaining claim of the plaintiffs, 
that, even if there has been no breach of the condition 
of the deed which would entitle them to recover the 
entire $12,500, yet having, by the act of the Legislature 
and the subsequent proceedings under it, been de- 
prived of their interest in the land—that is, of a possi- 
bility of reverter—which, they say, was a valuable 
estate, they should receive some part of said fund as 
a compensation for their loss. Upon the facts dis- 
closed by the record this claim cannot be sustained. 
Conceding that by the act of the Legislature the plain- 
tiffs’ interest in this property has been destroyed, and 
that such interest was one which is susceptible of a 
valuation in money, it does not follow that they are 
entitled to compensation from the fund for the loss of 
that right or interest. Regarding the plaintiffs’ right 
to re-enter upon condition broken as a species of prop- 
erty, that property has neither been taken nor de- 
stroyed by the conversion of this land into a public 
park by right of eminent domain. The purpose of the 
legislative act was twofold: First, by prohibiting the 
use of this land as a cemetery, to remove a public 
nuisance; and, second, to permit the city of Water- 
bury to take the ground fora public park. The fact 
is apparent thai this old burying ground, long since 
filled with graves, and withiu the limits of the city of 
Waterbury, had become obnoxious to the public, aud 
had come to be regarded asa public nuisance. The 
preamble of the act of the Legislature in effect declares 
it to be suck. The language is: ‘‘Said old cemeteries 
have long been in a neglected condition, and from the 
growth of said city around and from other causes, 
they are no longer proper places for cemeteries.” The 
complaint alleges that these cemeteries were public 
nuisances, and we think the facts apparent upon the 
record fail to show that they had become so by the 
fault of the defendant, or that they would have been 
any the less a nuisance had they been inclosed by a 
fence. Evidently, from the growth of the city, and 
from the location of the cemetery in the city, it had 
become an unsuitable place fora burial ground. Under 
these circumstances, and with two distinct objects in 
view, the act in question was passed, providing—First, 
that it should be unlawful to make further interments 
in the land, and that, upon the petition of the city and 
upon hearing all parties interested, the Superior Court 
might order the removal to other cemeteries of all the 
remaining bodies and monuments at the expense of 
the city; and, second,. that upon payment to the 
owners of the value of the land duly assessed as pro- 
vided by the act, and upon the removal of the bodies 
and monuments from the cemetery, the land should 
become a public park, etc. If, because the use of this 
land as a place of burial was harmful to the health and 
welfare of the public, the act had forbidden further 
intermeuts to be made in these cemeteries, and had 
provided for the removal of the bodies and monu- 
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ments, without permitting the land to be taken fora 
public park, the plaintiffs would have sustained the 
same injury as that of which they nowcomplain. The 
defendant would have been deprived of his right to 
the use of this land as a burial place without receiving 
compensation therefor. By the destruction of the 
condition of the deed the plaintiffs would have been 
deprived of their interest, a possibility of reverter, 
while the title to the property would have remained 
absolute in the grantee. If the property of the plain- 
tiffs has been taken from them by the State, it has 
been taken by the act prohibiting the further use of 
this land asa place of burial. The provision permit- 
ting the city to take the land for public purposes after 
it had ceased to be a burial place, and could no 
longer be used for that purpose, did not affect the 
plaintiffs’ rights. Forbidding the use of this property 
in a manuer hurtful to the health and comfort of the 
community is not a taking of the plaintiffs’ property 
for public use, within the meaning of the Constitution. 
It was a proper and valid exercise of the police power 
vested in the State, and if, as a necessary result of the 
act of the Legislature removing a public nuisance, the 
plaintiffs have been deprived of the right in question, 
they are not thereby entitled to a portion of the 
money in the defendant’s hands. Raymond v. Fish, 
51 Conn. 80; Dunham v. City of New Britain, 55 id. 
378; State v. Wordin, 56 id. 216; Woodruff v. Railroad 
Co., 59 id. 63. The Superior Court committed no error 
in sustaining the defendant’s demurrer to the com- 
plaint. The other judges concurred. 


LIBEL — PLEADING — ALLEGATION OF 
MALICE. 


APPELLATE COURT OF INDIANA, APRIL 12, 1893. 


Henry v. MOBERLY. 


A complaint in an action for libel alleged that defendant, who 
with two others constituted a town board of school trus- 
tees, before whom plaintiff's application for employment 
as at was pending, filed his written protest before 
such board, objecting to ) plaintiff” s employment in “ false, 
malicious and libellous language,’ viz.: “For claiming 
wages not due her, and making statements which, in my 
opinion, she knew to be false, in order to obtain them.” 
Held, that the complaint was demurrable because it did 
not allege that the libellous words were uttered maliciously 
and without probable cause, since the word “‘ malicious,’ 
as used in the complaint, applied to the matter published, 
and not to the act of publishing. 


W. R. Harrison, David E. Beem and Willis Hickam, 
for appellant. 
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Davis, J. This action was instituted by appellee 
against appellant upon a charge of libel and slander. 
The complaint is in three paragraphs. The first two are 


based upon charges of libel; the third upon a charge 
of slander. To the third paragraph the court below 
sustained a demurrer, and the cause was tried upon 
the first and second paragraphs of the amended com- 
plaint charging libel. The trial resulted in verdict 
and judgment in favor of appellee for $2,000. 

The first question which is presented for our consid- 
eration arises on the ruling of the Circuit Court in 
overruling the demurrer of appellant to the first and 
second paragraphs of the complaint. Each of these 
paragraphs charges that prior to the commission of the 
grievances of which complaint is made, the appellee 
enjoyed a good name and reputation among her neigh- 
bors and all who knew her, and had never been sus- 
pected of dishonesty or of untruthfulness, nor had her 
moral character ever been called in question or sus- 





pected, and that for several years prior to June 21, 
1889, appellee had been and was a school teacher, 
teaching school in the counties of Monroe and Owen, 
and in the graded schools of town of Gosport, Owen 
county, Indiana. That at said date she was applicant 
for a position as teacher in the graded school of said 
town of Gosport. That said James R. Henry, appel- 
lant herein, George T. Lee and Asahel Wampler con- 
stituted the board of school trustees of said town be- 
fore whom her application for employment as a 
teacher was pending. That when her said application 
came on to be heard and considered, said appellant 
filed his written protest before said board, objecting to 
and protesting against the employment of appellee by 
said board to teach in said schools, and in said protest 
uttered and published of and concerning appellee the 
following false, malicious and libellous language, as set 
out in the first paragraph of the complaint, to-wit: 
“Her (plaintiff? meaning) character and conduct are 
not such as would give aright influence over her pu- 
pils;’’ and “‘ for claiming wages not due her, and mak- 
ing statements which, in my opinion, she knew to be 
false, in order to obtain them;” and, as set out in the 
second paragraph of the complaint, the alleged libel- 
lous language is: ‘‘I, James R. Heury, submit the fol- 
lowing as my protest against the employmént of Mary 
R. Moberly as a teacher in the Gosport school: For 
claiming wages not due her, and making statements 
which, in my opinion, she knew to be false, in order to 
obtain them.’’ After setting out by innuendo in 
proper connection to each set of words pleaded in the 
respective paragraph, each paragraph concludes by 
stating that she was employed by said board to teach 
in said school, and that, by reason of said libel, the 
license of appellee as a school teacher was revoked by 
the State superintendent of public instruction, and 
thereby she was prevented and prohibited from prac- 
ticing her profession as a school teacher for one year, 
at which profession she could have earned the sum of 
$3 per day; and that by reason of said libel she has 
been injured in her good name and reputation—all to 
her damage in the sum of $1,000. No prayer for judg- 
ment is contained in either of these paragraphs. The 
sole and only publication of the libel alleged in the 
complaint consists of the protest made by appellant to 
his associates on the board of school trustees on the 
occasion when the question as to whether appellee 
should be employed by them as a teacher in the publio 
schools of the town of Gosport was under considera- 
tion. The written statements which are made the 
basis of the action relate to matters which it was the 
province of the trustees to investigate and determine. 
There is no averment in the complaint that either of 
the said defamatory expressions was ever uttered or 
published by appellant, or any one else, on any other 
occasion. The reading of the complaint discloses that 
the allegations relative to the revocation of the license 
and the loss of employment were pleaded as matters 
going to the question of special damages, on account of 
the uttering of the libel by appellant to bis associates 
in office, and did not have reference to any subsequent 
or different publication or utterance of the libel. It is 
not alleged in either paragraph of the complaint that 
the libel which constitutes the basis of the action was 
uttered or published by appellant maliciously or with- 
out probable cause. The only allegation bearing on 
this subject is that appellant, ‘‘in said protest, uttered 
and published of and concerning the plaintiff the fol- 
lowing false, malicious and libellous language.”’ There 
is no other averment in reference to the motives or 
intention of appellant. His good faith is not ques 
tioned in the complaint, except to such extent as may 
be predicated on the charge that the language was false 
and malicious. It is well understood that for the writ- 
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law furnishes no redress. Odger Sland. & L. (1st Am. 
ed.) 186; Garr v. Selden, 4 N. Y. 91. What circum- 
stances constitute an absolute privilege it is not neces- 
sary to discuss, as no such question is involved in this 
case. There are however two classes of actions which 
may, in proper cases, be maintained for libel: (1) 
Where the occasion is not one of privilege; (2) where 
the occasion is one of qualified privilege. Odger Sland. 
& L. (Ist Am. ed.) 186, 264. In the first class of cases— 
an action for ordinary libel—no proof of malice is re- 
quired beyond the proof of publication itself. Klinck 
v. Colby, 46 N. Y. 427; Odger Sland. & L. 266, 269. 
With these preliminary observations we proceed to 
the consideration of the question as to whether the 
libel mentioned in the complaint is, under the circum- 
stances therein disclosed, privileged, and, if s0, whether 
the complaint is sufficient. The law defining what are 
privileged communications has been long and definitely 
settled. A Minnesota authority which has been often 
quoted states it thus: ‘* The rule is that a communica- 
tion made in good faith, upon any subject-matter in 
which tae party communicating has an interest, or in 
reference to which he has a duty, public or private, 
either legal, moral or social, if made to a person having 
a corresponding interest or duty, is privileged; that in 
such case the inference of malice is cast upon the per- 
son claiming to have been defamed.”’ Marks v. Baker, 
28 Minn. 162. The Pennsylvania court, in an able and 
elaborate resume of the authorities, quotes the above 
with approval. Briggs v. Barrett (Penn. Sup.), 2 Atl. 
Rep. 513. The New York court, in a recent leading 
case, also says: ‘‘ A libellous communication is regarded 
as privileged, if made bona fide, upon any subject-mat- 
ter in which the party communicating has an interest, 
or in reference to which he has a duty, if made toa 
person having a corresponding interest or duty, al- 
though it contains criminating matter which, without 
this privilege, would be slanderous and actionable; 
and this, though the duty be not a legal one, but only 
amoral or social duty of imperfect obligation.’”” Byam 
v. Collins, 111 N. Y. 143. ‘“‘ When a person is so situ- 
ated that it becomes right, in the interest of society, 
that he should tell a third person certain facts, then if 
he, bona fide and without malice, does tell them, it isa 
privileged communication. Davies v. Snead, L. R., 5 
Q. B. 611; Townsh. Sland. & L., § 209; Harrison v. 
Bush, 5 El. & Bl. 344; Folk. Starkie Sland. & L. (H. G. 
Wood’s notes), § 294. In this connection we quote 
from a number of additional authorities: ‘‘ The proper 
meaning of a privileged communication is said to be 
this: That the occasion on which it was made rebuts the 
inference arising prima facie from a statement preju- 
dicial to the character of the plaintiff, and puts it upon 
him to prove that there was malice in fact, and that 
the defendant was actuated by motives of personal 
spite or ill will, independent of the circumstances in 
which the communication was made.’’ Klinck v. 
Colby, supra. In the case last cited the court also 
says: ‘But when the paper published is a privileged 
communication, an additional burden of proof is put 
upon the plaintiff, and be must show the existence of 
express malice.”” When the communication is shown 
to be privileged, this fact rebuts the “inference prima 
facie arising from a statement prejudicial to the char- 
acter of the plaintiff, and puts the burden upon him to 
prove malice in fact.’”” Townsh. Sland. & L., § 209. In 
discussing the libellous charge in Klinck v. Colby, supra, 
the court said: “The terms used are strong and plain, 
it is true; but if there was no actual malice, the use of 
Plain words does not take away the privileged char- 
acter of the communication. Intent makes the libel 
in such case; strong words do not.” In the case of 
Thorn v. Blanchard, 5 Johns. 529, Clinton, Senator, in 
the course of his decision uses this language: ‘* The case 
before us cannot be considered as an ordinary libel, 
where malice is to be inferred from the face of the 





libel. It was at all events incumbent on the prose- 
cutor to prove express malice; to demonstrate that an 
evil intention existed; to show, in the words of Haw- 
kins, that the petition was entirely false, malicious 
and groundless, and instituted, not with a desire to go 
through with it, but only to expose the defendant’s 
character, under the show of a legal proceeding.” 
‘Whether, within the rule as defined in these cases, a 
libellous communication is privileged is a question of 
law; and when upon any trial it has been held, as a 
matter of law, to be privileged, then the burden rests 
upon the plaintiff to establish, as a matter of fact, that 
it was maliciously made; and this matter of fact is for 
the determination of the jury.’”’ Byam v. Collins, su- 
pra; Briggs v. Garrett, 111 Penn. St. 404; Cotulla v. 
Kerr, 74 Tex. 89. ‘‘The communication made being, 
prima facie, privileged, as is apparent, the presumption 
of malice does not necessarily arise, and she onus pro- 
bandi to establish malice is upon the plaintiff. The 
privileged character of the communication relieves the 
party from the malicious intent which is usually to be 
presumed from the act itself, and the action is to be 
regarded as governed by the same rule as an action for 
malicious prosecution.’’ Ormsby v. Douglass, 37 N. 
Y. 472, 481; Bradley v. Heath, 12 Pick. 163; Lawson v. 
Hicks, 38 Ala. 279; Shurtleff v. Stevens, 51 Vt. 501; 
Marks v. Baker, 28 Minn. 162; Press Co. v. Stewart, 
119 Penn. St. 584. Malice in such case is not shown by 
the mere fact of the falsity of the publication. Stew- 
art v. Hall, 83 Ky. 375. In such cases, it is said, an 
action for libel is upon all fours with an action for 
malicious prosecution. Briggs v. Garrett, supra. See 
also Van Vechten v. Hopkins, 5 Johns. 211. In the 
leading and well-considered case of Howard v. Thom- 
son, 21 Wend. 319, to which we invite attention, the rule 
there is stated as follows: ‘‘ An action on the case for 
a libel lies against a party making a communication in 
writing to the head of a department of the government, 
charging a subordinate officer of such department with 
peculation and fraud of various kinds, when such sub- 
ordinate officer is subject to removal by the officer to 
whom the communication is addressed, and the de- 
fendant acts maliciously and without probable cause; 
but such action, though in form for a libel, is in the 
nature of an action for a malicious prosecution, and 
the proof to sustain it must be the same as is required 
in the latter action, é. e., the plaintiff is bound to show 
both malice and a want of probable cause.’”’ In that 
case, it will be noticed, the court says: ‘* The plaintiff 
is bound to show both malice and a want of probable 
cause.’”” Mr. Townshend, in his valuable work on 
Slander and Libel, says: ‘It should appear on the 
face of the complaint, by some appropriate averment, 
that the publication was made without legal excuse.” 
Page 558, § 328. 

In this case the words set out in the complaint, if 
false, as therein alleged, are clearly libellous, unless 
justified, under the circumstances stated, by the privi- 
lege of the occasion. Patchell v. Jaqua (Ind. App.; 
filed Jan. 19, 1893), 33 N. E. Rep. 132. Under the au- 
thorities cited, when considered in connection with the 
duties of school trustees of incorporated towns, which 
duties it is not necessary to discuss at length in this 
opinion, the occasion of the uttering and publication 
of the libellous language which is made the foundation 
of the action is shown to have been one of qualified 
privilege. The complaint would undoubtedly be suf- 
ficient if it was not for the facts therein stated showing 
such privilege. The privilege, it is true, is ordinarily 
a matter of defense. The word “malicious,” as used 
in the complaint, evidently applies to the matter pub- 
lished, and not to the act of publishing. 1 Starkie 
Sland. & L. 431; Folk. Starkie Sland. & L. (H. G. 
Wood’s notes), § 449. The word *‘malicious’’ denotes 
merely the absence of lawful excuse; in fact, to say 
that defamatory words are malicious in that sense 
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means that they are unprivileged, not employed under 
circumstauces which excuse them.” Odger Sland. & 
L. (2d Eng. ed.) 270; Townsh. Sland. & L. (4th ed.) 66. 
The use of the word in that sense is overcome by the 
statements of the facts and circumstances, which show 
there was an excuse in this: that the occasion for the 
uttering and publishing of the words in controversy 
was privileged. Ordinarily, all that the plaintiff in an 
action for libel is required to do is to allege and prove 
the publication of the libellous language by the defend- 
ant concerning him. If the defendant desires to show 
in his defense that the publication was either justified 
or privileged, he has the right to do so; but in this case 
appellee, as to the privilege, bas given the appellant the 
benefit thereof in her complaint. It is an elementary 
rule of pleading that the defendant is not required to 
interpose a defense which appears on the face of the 
complaint. When facts constituting a defense are 
averred in the complaint, it is then incumbent on the 
pleader to allege the further facts which avoid the de- 
fensesostated. Without any averment of malice on the 
part of the appellant, and in the absence of facts which 
disclose the privilege, the complaint would undoubtedly 
have stated a good cause of action. It would not then 
have been incumbent on appellee, on the trial, pri- 
marily to prove express malice or malice in fact. If 
in his defense appellant had shown facts which, in the 
opinion of the court, disclosed that the libel was ut- 
tered and published on a privileged occasion, then the 
onus, under the authorities cited supra, would have 
devoived on appellee to prove actual malice on part of 
appellant. 

We have carefully exumined all of the authorities to 
which our attention bas been called by counsel for the 
respective parties, and we have not found any case 
which is decisive of the question before us. The case 
is one of first impression, so far as the question of 
pleading is concerned. Inasmuch as appellee in her 
complaint has given appellant the benefit of the fact 
that the question was one of privilege, the vital ques- 
tion for our present consideration is whether this im- 
posed on her the duty vf overcoming such fact by al- 
leging actual or express malice on the part of appellant. 
In her complaint appellee avers that appellant pub- 
lished the ** malicious”’ language quoted. This expres- 
sion, without explanation, would, as we have before 
observed, be equivalent to saying that he so published 
the words without sufficient excuse. In the same con- 
nection however, in the complaint, the facts are stated 
which disclose a legal excuse, unless he was prompted 
by express or actual malice. Inasmuch as she has 
stated these facts, it appears to us, on reason and an- 
alogy, that it waz incumbent on her to allege that he 
acted maliciously. If he was in fact prompted by 
malicious motives, instead of a desire to discharge the 
duties of his office, in publishing the defamatory mat- 
ter recited in his protest, be is, under the authorities, 
undoubtedly liable; but when appellee concedes, as she 
does in her complaint, the privilege under which ap- 
pellant was acting, on the only occasion of which she 
complains, it is then incumbent on her to aver facts 
sufficient to negative the rights which accrue to him 
on account of such privilege. Whether the occasion 
was privileged is for the court, and on the facts pleaded 
the court cannot do otherwise than say that the occa- 
sion in question was one of qualified privilege. In 
such cases, where the privilege has been shown on the 
trial, the courts have invariably in numerous cases, 
some of which we have cited, and wherein there was 
no evidence tending to prove that the defendant acted 
maliciously or without probable cause, ordered a non- 
suit, or instructed the jury to return a verdict for the 
defendant. Therefore, when the complaint discloses 
that the occasion was privileged, the allegation that 
the language was false and malicious is not sufficient, 
but in such case the complaint must further show that 
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the defendant acted maliciously in publishing it. In 
this case, in view of the averments contained in the 
complaint, to which reference has been made, the ap- 
pellee should have further alleged either, in express 
terms, that appellant acted maliciously, or she should 
have averred facts which would have been the equiva- 
lent of such allegations. 

Counsel for appellant also urge that ‘* the complaint 
is also fatally defective for the other reason that it is 
not shown in either paragraph that the publication 
complained of was not made upon probable cause. 
This is as essential as that it must have been malioc- 
iously uttered, for the very facts pleaded created the 
presumption that it was made upon probable cause. A 
publication only becomes privileged in law when the 
facts and circumstances surrounding its utterance give 
rise to the presumption that it was made without 
malice and upon probable cause, or when it should be 
held so as a matter of public policy. The law can only 
presume that it was without malice upon the hypothe- 
sis that it was made upon probable cause.’ There ia 
force in the argument, as applied to privileged com- 
munications. Some of the authorities we have cited 
use the language *‘ maliciously and without probable 
cause.’ These cases indicate that it is incumbent on 
the plaintiff, in an action for libel, arising out of a pub- 
lication made on a privileged occasion, to establish that 
the defendant acted both with actual malice and with- 
out probable cause. Actual or express malice is how- 
ever, in the cases we have examined, generally made 
the controlling question. When there has been no 
malice in this class of cases the courts have held that 
there was no liability. It has been urged that it is 
only where the defendant acts in good faith, in the dis- 
charge of a sense of duty, on an occasion which would 
justify it, in the belief that his statement is true, which 
belief must be predicated on reasonable grounds, that 
he can invoke the privilege as a complete defense; and 
therefore it is insisted, when the privilege is shown, 
the burden is cast on the plaintiff to negative the pre- 
sumption which the privilege raises in behalf of the de- 
fendant. In tbis counection it is proper to say there 
may be cases in which, notwithstanding actual malice, 
there is probable cause for the publication by one per- 
son of what proves to be false and defamatory words 
concerning another. If the last suggestion is correct, 
actual malice would not necessarily, in all such cases, 
be the controlling question. The query naturally 
therefore arises whether, in order to constitute action- 
able libel on account of a publication which is shown 
on the face of the complaint to have been made only 
on a privileged occasion, it requires, among other neo- 
essary averments, (1) that the publication was false and 
malicious; (2) that it was prompted by actual malice 
on the part of the author; (3) that it was made with- 
out probable cause. What we have said in reference to 
the question of probable cause has been in the nature 
of suggestions, as the decision thereof is not necessary 
to the determination of this appeal. Counsel for ap- 
pellee have pressed upon our consideration many cases 
decided by our own Supreme Court in which the aver- 
ments are similar to those relied on in this case. The 
complaints in those cases were sustained, although 
there was no allegation therein of actual or express 
malice. The decisions in the cases referred to are cor- 
rect, but they do not apply to this case. What we 
have heretofore said fully disposes of this contention. 
It did not appear in any of those cases, so far as we 
have been able to discover, on the face of the complaint, 
that the libellous language was published on a privi- 
leged occasion. Our conclusion is that for the reasons 
stated, the court below erred in overruling the demur- 
rer to each paragraph of the complaint. Judgment 
reversed, with instructions to sustain demurrer to com- 
plaint, with leave to amend, and for further proceed- 





ings not incousisteut with this opinion. 
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INSURANCE — FIRE— EXPLOSION. 


ILLINOIS SUPREME COURT, JANUARY 19, 1893. 


Hever Vv. NORTHWESTERN NATIONAL INSURANCECO.* 


Where an insurance policy provides that the insurer shall not 
be liable for loss caused by *‘ explosion of any kind, unless 
fire ensues, and then for the loss or damage by fire only,” 
no liability exists for damage done by an explosion pro- 
duced by the ignition of a match in a room filled with 
illuminating gas. 


Rubens & Mott, for appellant. 
Tatham & Webster, for appellee. 


MaGRuDER, J. This isan action of assumpsit, be- 
gun on March 5, 1890, in the Superior Court of Cook 
county, by the appellant against the appellee company, 
upon an insurance policy issued by said company on 
July 8, 1889, insuring a stock of jewelry and fixtures 
belonging to the plaintiff, and contained in the three- 
story brick building known as “No. 426 Milwaukee 
avenue,” in Chicago. The plea was non-assumpsit. By 
agreement a jury was waived, and the cause was sub- 
mitted to the court for trial, without a jury, upon an 
agreed state of facts. The court refused to hold, as 
law applicable to the case, four propositions submitted 
by the plaintiff. The finding and judgment were in 
favor of the defendant, and the judgment of the trial 
court has been affirmed by the Appellate Court, whence 
the case is brought here by appeal. 

The policy is for insurance against loss or damage 
by fire, and contains the following provision: ‘‘This 
company shall not be liable, by virtue of this policy, 
* * * forany loss or damage by fire caused by 
means of an earthquake; nor of an invasion, insurrec- 
tion, riot, civil commotion, or military or usurped 
power; * * * nor forany loss caused by the explo- 
sion of gunpowder nor any explosive substance, nor by 
lightning or explosion of any kind, unless fire ensues, 
and then for the loss or damage by fire only.’’ By the 
agreed statement of facts it is stipulated that on Sep- 
tember 13, 1889, at 7 o’clock inthe morning, an explo- 
sion took place in the basement of said building, by 
which the damage to the insured property occurred; 
that the explosion was produced by the lighting of a 
match in the basement, which was then filled with 
illuminating gas; ‘‘ that the damage was a damage by 
the explosion produced iu this manner, but was not a 
damage produced by the burning of the property in- 
sured;” that the illuminating gas was accidentally ig- 
nited by the flame from said lighted match, and 
burned, and instantaneously produced this explosion ; 
that the ignition of the match and gas in the basement 
was immediately followed by a loud report and explo- 
sion; that the explosion, so caused, caused the falling 
of the floor of the store, and the damage to the goods; 
that there was no damage to the goods by the actual 
burning of them. 7 

The question presented by the refusal of plaintiff's 
propositions is whether the loss sustained, under the 
circumstances thus detailed, was a loss by fire within 
the meauing of the policy. It is conceded that no fire 
ensued from the explosion, and that the goods were 
not burned by fire, but were damaged by the falling of 
the floor, which was produced by the explosion. If 
therefore the loss was in any sense the result of fire, 
such fire could only have been the flame of the match, 
which came in contact with the illuminating gas. Is 
the loss to be attributed to the explosion, or to the 
lighting of the match, which preceded the explosion? 
It it is attributable to the explosion, the loss is not 
covered by the policy, and the company cannot be held 
liable. The exemption clause provided that “ this com- 
pany shall not be liable * * * for any loss caused 


*33 N. E. Rep. 411. 








by * * * explosion of any kind, unless fire ensues.” 
The use of the expression, ‘“‘explosion of any kind,” 
contemplates the existence of more than one kind of 
explosion. Without undertaking to make an accurate 
classification, we deem it sufficient to say that one kind 
of explosion is that which is produced by the “ igni- 
tion and combustion of the agent of explosion,” as 
where a lighted match is applied to a keg of gunpow- 
der, and another kind of explosion is that which does 
not involve “ignition and combustion of the agent 
of explosion,’’ as where steam, or any other substance, 
acts by expansion, without combustion. Scripture v. 
Insurance Co., 10'Cush. 356. The exemption clause is 
broad enough to embrace both kinds of explosion. As 
the present case, where it appears that a lighted match 
was applied to the illuminating gas confined in the 
basement of a building, furnished an instance of the 
first kind of explosion above specified, it manifestly 
comes within the terms of the exemption. 

It is a well-settled principle in the law of insurance 
that the proximate, and not the remote, cause of the 
loss must be regarded in order to ascertain whether 
the loss is covered by the policy or not. ‘ dn jure non 
remota causa, sed proxima spectatur.” Lord Bacon 
says: ‘lt were infinite for the law to judge the causes 
of causes, and their impulsions one of another. There- 
fore it contenteth itself with the immediate cause, and 
judgeth of acts by that, without looking to any fur- 
ther degree.” Everett v. London Assurance, 19 C. B. 
(N. 8.) 126. Where alighted match is applied to a keg 
of gunpowder, or to illuminating gas confined in a 
room, and an explosion thereby occurs which causes 
damage, but is not followed by combustion, the explo- 
sion is the proximate cause of the injury, and the 
lighted match is only the remote cause. In such case, 
fire does not reach the property injured, but the con- 


cussion resulting from the explosion damages it. Here 


the goods insured were not brought in contact with 
the fire produced by the lighting of the match, but 
with the explosive power of a fireless concussion, which 
caused the floor of the store in which they were situ- 
ated to fall, and thereby occasioned the injury. 

In Everett v. London Assurance, 19 C. B. (N. 8.) 126, 
a powder magazine, more than half a mile distant from 
the house insured, ignited and exploded, shattering the 
windows and window frames, and damaging the struc- 
ture generally by the atmospheric concussion caused 
by the explosion, but not burning, heating or scorch- 
ing any part of the premises; and it was there held 
that ‘it would be going into the causes of causes to 
say that this was an injury caused by fire to the prop- 
erty insured;’’ that the expression, *‘loss or damage 
occasioned by fire,” was to be construed as ordinary 
people would construe it; and that those words 
‘mean loss or damage either by ignition of the article 
consumed or by ignition of a part of the premises 
where the article is.” In Caballero v. Insurance Co., 
15 La. Ann. 217, wherea fire broke out in a building 
about two hundred feet distant, causing the explosion 
of gunpowder, which, by the concussion of the air, in- 
jured the building insured against fire, it was held 
that such a loss could not have been within the rea- 
sonable intendment of the parties, and was not cov- 
ered by the policy. 

In Briggs v. Insurance Co., 53 N. Y. 446, where the 
policy insured certain machinery in a mill against loss 
by fire, and contained a provision like the one in the 
case at bar, exempting the company from liability 
“for losscaused by * * * explosions of any kind 
unless fire ensues, and then for the loss or damage by 
fire only.” vapors from the works in the mill where 
the business of rectifying spirits was carried on came 
in contact with a burning lamp in the mill, left there 
by persons repairing the machinery, causing an instan- 
taneous explosion, which blew off the roof of the build- 
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ing, and blew down thegreater part of the walls and 
injured the machinery, and also resulting in a fire 
which occasioned some damage, though slight com- 
pared with that caused by the explosion; and it was 
there held that the company was liable for the dam- 
ages caused by the fire which followed the explosion, 
but not for those caused by the explosion itself, the 
court saying, among other things: ‘‘The exception, 
too, is general, including explosions by fire as well as 
others. There seems no reason for excluding an ex- 
plosion like this from the exception. There was no 
fire prior to this explosion. The burning lamp was not 
a fire within the policy. The machinery was not on 
fire, as such term is ordinarily used, until after the ex- 
plosion.”” So it may be said in reference to the case at 
bar, that there was no tire prior to the explosion, and 
that the lighted match was not a fire within the policy. 

In Insurance Co. v. Foote, 22 Ohio St. 340, the policy 
insured a stock of merchandise against fire, and pro- 
vided that the company should not be liable for “any 
loss or damage occasioned by, or resulting from, any 
explosion whatever; ’’ and it appeared that a mixture 
of whisky vapor and atmosphere, coming in contact 
with the flame of a gas-jet in the still-room, ignited 
from it, and immediately exploded, setting a fire in 
motion which destroyed the insured property. It was 
held that. the loss was from the fire occasioned by the 
explosion, and that the company was not liable for it, 
under the broad language of the exemption clause, but 
it was at the same time held that the burning gas-jet 
“* was not such fire as was contemplated by the parties 
as the peril insured against. The gas-jet, though burn- 
ing, was not a destructive force, against the immediate 
effects of which the policy was intended as a protec- 
tion. Although it was a possible means of putting 
such destructive force in motion, it was no more the 
peril insured against than a friction match in the 
pocket of an incendiary.’’ See also Roe v. Insurance 
Co., 17 Mo. 301; Montgomery v. Insurance Co., 16 B. 
Mour. 427; St. John v. Insurance Co., 11 N. Y. 516; In- 
surance Co. v. Tweed, 7 Wall. 44; Wood Ins., § 104; 
Insurance Co. v. Robinson, 64 Ill. 265; Insurance Co. 
v. Dorsey, 56 Md. 70. The determination of the ques- 
tion whether the loss is attributable to fire, or to ex- 
plosion, will sometimes depend upon the further ques- 
tion, whether the fire is an incident to the explosion, 
or whether the explosion is an incident to the fire. 
The effects of explosion will be included in the loss 
occasioned by a precedent fire producing the explo- 
sion, if the fire is the direct and efficient cause of the 
loss, and the explosion but the incident. A loss other 
than by combustion, resulting from an explosion, 
when the explosion itself is caused by « destructive 
fire already in progress, comes within the general risk 
of a policy against fire only. It is not apprehended 
that it makes any difference, in the application of this 
principle, whether the fire operating as the principal 
cause of the loss, and to which an explosion occurring 
during its progress is a mere incident, originates in the 
building where the insured property is located, or out 
of it. Insurance Co. v. Dorsey, supra; Insurance Co. 
v. Foote, supra; Briggs v. Insurance Co., supra. 

In Briggs v. Insurance Co., supra, it was said by the 
New York Court of Appeals: ‘‘ The explusion here was 
the principal, and the fire the incident. In such acase 
there can be no doubt that the defendant is not liable 
for the damage caused by the explosion. Where how- 
ever the explosion is the incident, and the fire the prin- 
cipal, a different question would be presented. Had 
the building been on fire, and in the course of the gen- 
eral conflagration there had been an explosion of a 
boiler, which injured some machinery that the fire was 
rapidly consuming, different views and considerations 
might well obtain.’’ 

In the case at bar however it cannot be said that the 








explosion causing the damage was an incident toa 
precedent fire, as the fire which preceded the explo- 
sion was nothing more than the flame of a lighted 
match. 

There are some cases which appear to hold an oppo- 
site view upon this subject from the view here ex- 
pressed. But those cases will be found, upon exami- 
nation, to grow out of losses under policies which con- 
tain no clause exempting the companies from liability 
for loss by explosion. If the policy merely insures the 
property against fire generally, without making any 
exception of a loss by explosion, the flame of the lighted 
match or burning gas-jet may be such a fire as is em- 
braced within the terms of the policy; and the loss re- 
sulting from an explosion caused by the contact of the 
lighted match or burning gas-jet with gunpowder or 
illuminating gas, or other explosive substance, may be 
covered by the policy. ‘‘Theplaintiffs * * * in- 
sist that an explosion caused by a fire is a fire, and 
therefore the defendant is liable for the explosion, as 
for a fire. But the reasoning gives no force to the ex- 
ception. * * * It may be conceded that in the ab- 
sence of this exception a recovery could have been had 
for the whole damage, as for a loss by fire. The au- 
thorities referred to by plaintiff's counsel tend to that 
result. * * * Anexplosion, without this exception, 
if it come under the general head of fire, might have 
afforded ground for recovery, but the defendant 
guarded against that result by this express stipula- 
tion.”” Briggs v. Insurance Co., supra. 

In Scripture v. Insurance Co., 10 Cush. 356, a burn- 
ing match was applied to a cask of gunpowder in the 
attic of plaintiff's house. The gunpowder took fire, 
exploded, and blew off the roof of the house, and set 
fire to a bed and clothing, and charred and stained 
some of the woodwork. There the damage consisted 
in part of combustion and in part of explosion, and it 
was held that the whole damage was covered by a pol- 
icy ‘“‘against loss or damage by fire;’’ but there is no 
exemption in the policy there sued upon from loss by 
explosion. Nor was there any such exemption in the 
policies sued upon in the following cases referred to 
by counsel for appellant: Hobbs v. Guardian, 12 Can. 
Sup. Ct. 631; Renshaw v. Insurance Co., 103 Mo. 595; 
Waters v. Insurance Co., 11 Pet. 213; Renshaw v. In- 
surance Co., 33 Mo. App. 394; Insurance Co. v. Corliss, 
21 Wend. 367. While these cases hold that an explo- 
sion caused by the application of fire to an explosive 
substance comes within the terms of a policy which in- 
sures against fire, they do not hold that the loss thereby 
occasioned is a loss by fire only, and not a loss by ex- 
plosion as well. As the policies there considered did 
not except losses by explosion, the question whether 
such losses resulted from fire or from explosion, or 
whether the one or the other was the proximate or the 
remote cause of damage, did not arise, and was not 
discussed. Where there is no exception to a loss by 
explosion, the fire producing the explosion is 4 cause 
of the loss, so as to come within the meaning of the 
policy, even though it be the remote cause, and not the 
proximate cause. We think that the loss in this case 
resulted from the explosion, and not from any fire 
which preceded or followed the explosion, and that it 
comes within the terms of the exemption clause above 
quoted. We are therefore of the opinion that the lower 
court decided correctly in holding that the company 
was not liable. 

The judgment of the Superior Court of Cook county 
and of the Appellate Court are accordingly affirmed. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


TAXATION — REDUCTION OF ASSESSMENT — CERTIO- 
RARI.— Under Laws of 1880, chapter 269, authorizing 





; toa 
XK} lo- 
hted 


/ppo- 
. @X- 
‘ami- 
con- 
vility 
s the 
any 
rhted 
3 em- 
38 Te- 
f the 
er or 
ay be 
ine 
, and 
in, as 
@ ex- 
e ab- 
1 had 
@ au- 
that 
tion, 
have 
dant 
pula- 


UT H- 
nu the 
fire, 
d set 
Lined 
isted 
nd it 
. pol- 
is no 
33 by 
1 the 
ed to 
Can. 
595; 
. In- 
rliss, 
K plo- 
osive 
h in- 
reby 
y ex- 
| did 
‘ther 
n, or 
r the 
not 
is by 
ause 
- the 
t the 
case 
fire 
at it 
bove 
wer 
pany 


aunty 
d. 


B- 


THE ALBANY LAW JOURNAL. 39 





an aggrieved tax payer to procure a review by certio- 
rari of the assessment of his property, on the ground 
that it is unequal, being based on a higher proportion- 
ate valuation than other property, the tax payer must 
show not merely that some property is assessed at a 
lower valuation than his, but that the average rate of 
assessment is lower than his. May 5, 1893. People, ex 
rel. Allen, v. Badgley. Opinion by Earl, J. 22 N. Y. 
Supp. 26, reversed. 


Usury — EVIDENCE — PRESUMPTIONS. — (1) Where 
usury is alleged as a defense to an obligation to pay 
money, the presumption is against the violation of the 
law, and in favor of the innocence of the party charged, 
and the usury must be established by clear and satis- 
factory evidence. Jn re Consalus, 95 N. Y. 340; Still- 
man v. Northrup, 109 id. 473; Baldwin v. Doying, 114 
id. 452. (2) Where a party sets up the defense of usury 
toa note more than five years after the death of the 
payee, alleging the usury for the first time when called 
on to pay the principal, and having in the meantime 
paid the annual interest on the note, he cannot com- 
plain if the rules of evidence established for the protec- 
tion of the estates of decedents are rigidly applied. 
April 25, 1893. White v. Benjamin. Opinion by Earl, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


EVIDENCE, PAROL—AGREEMENT PRIOR TO DEED.— 
Where plaintiff, after agreeing to convey a house and 
lot to defendant, erected a barn on the lot, which was 
mutually used by the parties, and afterward conveyed 
the premises to defendant without reserving the barn, 
parol evidence is inadmissible to show that the barn was 
erected pursuant to an agreement by which plaintiff 
might remove it whenever he chose. It is an element- 
ary rule of law that when a deed or other written in- 
strument has been executed, delivered and accepted, 
all prior parol agreements are merged in the deed or 
writing, and cannot afterward be set up to contradict 
or vary the same. The legal import of this deed, as 
between the grantor and grantee, was to convey the lot 
of land, and whatever was upon it, as a part of the 
realty. The fact that the dwelling-house is mentioned 
is of no legal importance, except as matter of descrip- 
tion. Hagar v. Brainerd, 44 Vt. 294. We think there 
can be no doubt that the barn, constructed and sup- 
perted as the report shows this was, would have been 
conveyed by the language of the deed, though it had 
not been mentioned. Powers v. Dennison, 30 Vt. 753. 
The language is not equivocal or ambiguous. Oral evi- 
dence can no more be received to vary the legal import 
of adeed than to vary its language. Manuf. Co. v. 
Morse, 48 Vt. 322. It is argued that the intention of 
the parties must govern. This is true, but the inten- 
tion must be ascertained from the language of the deed 
itself, construed in the light of the attendant circum- 
stances. Mills v. Catlin, 22 Vt. 98; Smith v. Fitzgerald, 
59 id. 451. An agreement resting in parol, contrary in 
its terms to the purport of the deed, cannot be said to 
be an attendant circumstance. Such circumstances 
are the facts that the deed refers to, or may probably 
have been intended to refer to, or which identify any 
Person or thing mentioned in it. But if the instru- 
ment has one distinct meaning in reference to the cir- 
cumstances of the case it must be construed accord- 
ingly, and evidence to show that the author intended 
to express some other meaning is not admissible. 
Steph. Dig. Ev., art. 91. The deed contains no reser- 
vation of the barn. The premises are first described 
as “ the land with a dwelling-house thereon,” which was 
conveyed to the plaintiff by a deed from Barstow, and 
reference is made to that deed and the record thereof. 
Then there is the further description as to frontage and 





depth, and that the lot has a dwelling-aouse and barn on 
it. There is nothing inconsistent in these particulars in 
the description. The last clause is merely more definite 
than the first; it locates the lot. Vt. Sup. (t., May 6, 
1893. mre Perkins’ Estate. Opinion by Tyler, J. 


LIBEL— WHAT CONSTITUTES— PRIVILEGED PUB- 
LICATIONS—PUBLIC OFFICERS.—To print and publish 
of a person that he “‘is said to have been in the work- 
house, and to have had acriminal record,” is libellous 
per se. While it is the right of the press, as it is of in- 
dividuals, to freely criticise and comment upon the 
official action and conduct of a public officer, false and 
defamatory words, spoken or published of him as an 
individual, are not privileged on the ground that they 
related toa matter of public interest,and were spoken or 
published in good faith. The real ground on which the 
alleged privilege is claimed in arguments is that inas- 
much as the investigation of the conduct of the police 
commissioners was a matter of public concern in the city 
of Cincinnati, and the character of their appointees on 
the police force was incidentally involved, the defend- 
ant, so long as it was not actuated by malice, had the 
right to publish as an item of news, and in the pub- 
lic interest, any criticism, comment or statement con- , 
cerning the personal character and standing of the 
plaintiff, as well as his official action and conduct as a 
policeman. Itis said in support of this position that 
the press owes a duty tothe public to keep it informed 
about its public servants, to the end that abuses may 
be corrected and the public welfare subserved; and 
that the press, in the performance of that duty, is 
privileged to speak as freely of the private character of 
the person holding the office as of his official conduct 
and character; that the right to so speak of the latter 
incidentally includes the same liberty as to the former. 
It is not denied that the right goes to the extent of 
free and full comment and criticism on the official con- 
duct of a public officer, and there are some cases which 
maintain the doctrine as broadly as claimed. These 
cases declare that one who offers his services to the 
public as an officer thereby surrenders his private char- 
acter to the public, and is deemed to consent to any 
imputation, however false and defamatory, if made in 
good faith. We do not think the doctrine either sound 
or wholesome. Inouropinion, @ person who enters 
upon a public office, or becomes a candidate for one, no 
more surrenders to the public his private character 
than he does his private property. Remedy by due 
course of law, for injury to each, is secured by the 
same constitutional guaranty, and the oneis no less in- 
violate than the other. To hold otherwise would, in our 
judgment, drive reputable men from public positions, 
and fill their places with others having no regard for 
their reputation; and thus defeat the purpose of the 
rule contended for,and overturn the reason upon which 
it is sought to sustain it. That rule has not been generally 
adopted in this country (Hamilton vy. Eno, 81 N. Y. 
116; Lewis v. Few, 5 Johns. 1; Curtis v. Mussey, 6 
Gray, 261; Barr v. Moore, 87 Penn. St. 385; Kimball v. 
Fernandez, 41 Wis. 329; Sweeney v. Baker, 13 W. Va. 
158; Com. v. Wardwell, 136 Mass. 164; Negley v. Far- 
row, 60 Md. 158; State v. Schmitt, 49 N. J. Law, 579; 
Rearick v. Wilcox, 81 Ill. 77), and the converse of it 
has hitherto obtained in this State. Seeley v. Blair, 
Wright (Ohio), 358, 683. Ohio Sup. Ct., Jan. 31, 1893. 
Post Pub. Co. v. Moloney. Opinion by Williams, J. 


———$——— 


PRISONERS GIVING EVIDENCE ON THEIR 
OWN BEHALF. 


HE bill to amend the law of evidence in criminal 
cases, which has just been introduced into Parlia- 
ment by Lord Herschell, purports to remove from our 
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criminal procedure the anomalous rules which still 
practically debar a prisoner, or the wife or the hus- 
band of a prisoner, from giving evidence on his behalf. 
Unlike its contemporaries in France and Germany the 
criminal law of England is essentially contentious in 
character. A criminal trial is not so much an investi- 
gation instituted by the State and conducted by a State 
official appointed to inquire into and ascertain the 
guilt or the innocence of a prisoner us a suit, with the 
prosecutor for plaintiff, the accused for defendant and 
the judge as a mere official arbiter charged with the 
duty of holding the balance between them and seeing 
that the issue is fairly contested. Hence it comes to 
pass that the judge has no independeut inquisitorial 
powers, and the seal of silence is placed on the lips of 
the prisoner, lest his voice should contribute to the 
proof of his guilt, which bis accuser is bound to estab- 
lish; and that, on the other hand, the prosecutor has 
the benefit of those rigid rules of evidence which, in 
civil causes, used to exclude from the witness-box 
nearly all interested testimony. Whether this is or is 
not a complete historical explanation of the anomalies 
to which we refer, the expedieucy of removing them is 
no longer open to doubt. The rule which, in most 
cases, still prevents the wife or the husband of a person 
charged with an offense from giving evidence at the 
trial has already been impliedly condemned in tbe 
condemnation of the analogous doctrine which for- 
merly prevailed in our law of civil procedure, and the 
strong natural bias under which such witnesses labor is 
in fact, and ought to be in law, an objection to their 
credibility and not to their competency. Again, the 
compulsory silence which, in the great majority of 
cases, the law has imposed upon persons charged witb 
the commission of criminal offenses is at variance with 
the settled principle that the best evidence ought to be 
adduced in proof or disproof of any alleged fact, and 
althougb doubtless intended for their protection, easily 
lends itself to injustice and oppression. At present a 
prisoner is too often a mere bewildered spectator of a 
game of chance or skill played by a number of legal ex- 
perts, with a judge as umpire, and his own liberty or 
life us the stuke. Lord Herschell’s Evidence in Crimi- 
nal Cases bill attempts—and, in our opinion, attempts 
successfully—to redress the grievances tu which we 
have called attention. It provides that a person 
charged with an offense, and the wife and busband of 
any such person, shall be a competent witness at his or 
her trial, *‘ whether the person so charged is charged 
solely or jointly with another.’”* But no prisoner will 
be examinable without his own consent, nor will the 
wife or husband of an accused person be permitted to 
give evidence without the consent of such person, save 
where a husband is prosscuted under the Vagrancy 
Act, 1824, for deserting his wife or refusing to main- 
tain her. A person giving evidence in pursuance of 
the bill will not be excused from answering any ques- 
tion on the ground that it tends to prove the prisoner 
guilty of the offense with which he is charged, but he 
shall not be asked, or, if asked, required to answer, 
any question the object or effect of which is to show 
that such a prisoner has committed some other offense, 
or is of bad character, unless such proof is legally ad- 
missible as evidence of the particular offense in issue, 
or the accused has himself called evidence with a view 
to establish the fact that his character is good. In our 
judgment one lord chancellor’s bill bas fairly preserved 
the via media between the laxity of continental and 
the exclusiveness of English criminal inquiries. It ad- 
mits all evidence relevant to the question of a prison- 
er’s guilt; it leaves prosecuting counsel perfectly free 
to expose and comment upon the bias of a prisoner and 
his witnesses. At the same time it gives a person ac- 
cused of an offense an opportunity of explaining his con- 
ductiufinitely more satisfactory than the uusworn state- 





ment which some modern judges permit him to make, 
and subjects his testimony to the crucial test of cross- 
examination without committing the error, which has 
vitiated continental criminal jurisprudence, and has 
even appeared in the administration of justice in sey- 
eral of the American States, of allowing a prosecutor 
to show that a man bas perpetrated one crime by ac- 
cumulating a mass of testimony or prejudice to prove 
that he has perpetrated another. Subject to any 
amendments which the legal wisdom of Parliament 
may suggest, we hope that this measure will pass into 
law.—Canadu Law Journal. 


COURT OF APPEALS—THE OCTOBER TERM 
CALENDAR. 


T Saratoga, June 30, the following order was issued 
by the Court of Appeals: 

Ordered, That a calendar be made for a session of 
this court to be held at the court-room in the Capitol, 
at the city of Albany, on the 2d day of October, 1893, on 
which will be placed all cases left undisposed of on the 
calendar of October 2, 1892, and those appeals in which 
the returns and notices of arguments with proof of 
service shall have been filed in the office of the clerk of 
this court on or before Saturday, the 16th day of Sep- 
tember, 1893. The clerk is directed to put on at the 
end of such calendar all other appeals as provided by 
rule 19 of this court. 


NOTES. 
HE committee to award the prize of $100 for the best 
essay by any member of the third year class of the 
Howard Law School has announced the award to Oli- 
ver P. Mitchell of Boston, for his essay on “ The Fic- 
tions of the Law; Have They Proved Useful or Detri- 
mental to Its Growth?’’ The committee consisted of 
Judge Jacob Klein, Robert D. Douglas, Esq., and Wm. 

E. Frisse, Esq., all of St. Louis. 


In a single week ex-Gov. Robinson, at the age of 66, 
has achieved a National, indeed, a world-wide reputa- 
tion asa skillful cross-examiner. Probably for many 
years Mr. Robinson has been as good a lawyer as he is 
to-day. But the opportunity for the display of his 
marvellous skill in dealing with witnesses in a cavuee 
celebre had not come to him. A splendid reputa- 
tion like that which the ex-governor has received does 
not come by accident. Great abilities and enormous 
labors have conditioned it. The world has just dis- 
covered Mr. Robinson. Had hedied a month ago the 
estimates of his rank asa lawyer would be curiously 
unlike what they would be should he pass away 4 
month hence.—Boston Watchman. 


The people who expected a pyrotechnical display of 
oratory from ex-Governor Robinson in the Borden 
case were grievously disappointed. Instead of sawing 
the atmosphere and splitting the ears of the ground- 
lings and melting the audience into tears, he had a 
quiet conversational talk with the jury. It is true Mr. 
Robinson cleared his client, and that was what he set 
out to do, but the audience outside the jury-box felt 
that they had been defrauded of a sensation and they 
resented it accordingly. A lawyer once complained of 
an antagonist in the trial of a case that he “got upon 
such intimate terms with the jury that it was impossi- 
ble for him to come between them.” This was what 
Governor Robinson seems to have done. If he had 
had a weaker case it is possible that he would have ap- 
pealed to the feelings and sentimentality of the jury 
by an outburst of oratory.—Baltimore Sun. 
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CURRENT TOPICS. 


HE death of Justice Blatchford, foreshadowed 
in the Law Journat for July 8, took place 
in the evening of the 7th while that number was on 
the press. At his own summer cottage in Newport, 
R.I., he passed quietly and peacefully from earth, 
retaining consciousness until an hour or two before 
his death, approaching his grave 
** Like one that wraps the drapery of his couch 
About him, and lies down to pleasant dreams.” 
Samuel Blatchford was born in the city of New 
York, March 9, 1820. He was graduated from 
Columbia College when only seventeen years old. 
He studied law with the firm of R. M.&E. H. 
Blatchford, of which his father and uncle were the 
members. He became secretary to William H. 
Seward when the latter was elected governor of the 
State of New York. In 1845 he removed to 
Auburn, where he practised his profession with the 
law firm of which Governor Seward and Christopher 
Morgan were members. Mr. Blatchford returned to 


New York in 1854, and with Clarence A. Seward 
and Burr W. Griswold formed the firm of Blatch- 
ford, Seward & Griswold. He attained a high 


reputation as a practitioner, and in 1855 published 
reports of admiralty cases in the United States Dis- 
trict Court for the Southern District of New York. 
He was appointed by Judge Samuel Nelson as re- 
porter of the Circuit Court for the Second Judicial 
Circuit, and began in 1852 the compilation of 
Blatchford’s Reports of Cases in that court. These 
reports have been continued down to the present 
time, the eighteenth volume having been recently 
issued. He also prepared under the direction of 
the Department of State a compilation of causes in 
prize in the District and Circuit Courts. When 
Judge Samuel R. Betts resigned from the District 
Court Mr. Blatchford was appointed on May 3, 1867, 
as his successor. On March 4, 1878, he was ap- 
pointed judge of the United States Circuit Court as 
the successor of Alexander 8. Johnson. Asa judge 
his decisions were important, and so uniformly cor- 
rect as seldom to be reversed on appeal to the Su- 
preme Court. His opinions in admiralty and patent 
Causes were especially important, and he gave much 
attention to extradition cases, the practice in which 
has been largely fixed by his decisions. In the last 
volume of his reports an exhaustive opinion in the 
case of George Fowler collects and reviews many of 
the more important decisions under the English ex 

tradition laws. But his most famous decision was 
rendered while he was a United States District 
Judge. Charles A. Dana had exposed the Washing- 
ton ring, whose head was ‘‘Boss” Shepherd, and 
the members of the ring undertook to punish the 
editor, They brought criminal proceedings for 
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libel in Washington and sought to take Mr. Dana 
to the National capital. He was arrested in New 
York city and, upon habeas corpus proceedings, was 
taken before the United States District Court. The 
program was to take Mr. Dana to the Washing- 
ton Police Court, where in those days, things ended. 
A motion for the warrant of extradition had to be 
made however before Mr. Dana could be taken out 
of this State. This motion was argued before Judge 
Blatchford on July 16, 1873. The court-room was 
crowded. United States District Attorney George 
Bliss, General Tremain, Mr. Harrington, and ex- 
Judge Fisher of Washington appeared for the pros- 
ecution. Mr. W. O. Bartlett and ex-Judge Ship- 
man appeared for Mr. Dana. Justice Blatchford 
discharged the prisoner, after rendering an exhaust- 
ive opinion in the case, which in its construction 
of the law of libel has ever since been a bulwark of 
the liberty of the press. He said: 


“It isa matter of history that the offense of libel 
was always triable and tried byajury. Itis therefore 
one of the crimes which must, under the Constitution, 
be tried by ajury. The act of 1870 provides that the 
information in this case shall not be tried by a jury, 
but shall be tried by the court. It is true that it gives 
to the defendant after judgment, if he deems himself 
aggrieved thereby, the right to appeal to another court, 
where the information must be tried by ajury. But 
this does not remove the objection. If Congress has 
the power to deprive the defendant of his right toa 
trial by jury for one trial, and to put him, if convicted, 
to an appeal to another court to secure a trial by jury, 
it is difficult to see why it may not also have the power 
to provide for several trials by a court without a jury, 
on several successive convictions, before allowing a 
trial by ajury. In my judgment the accused is entitled 
nat to be first convicted by a court and then to be acquitted 
bu a jury, but to be convicted or acquitted in the first in- 
stance by a jury. As therefore the defendant, if re- 
moved tothe District of Columbia, will be tried ina 
manner forbidden by the Constitution, I must decline 
to grant the warrant.’’ . 


Then ensued the following colloquy between the 
court and counsel: 


Mr. Bliss—Will your Honor allow me— 

Judge Blatchford—I don’t think you can change my 
opinion. The Constitution of the United States ex- 
pressly states that the trial for all crimes shall be by jury. 
It is impossible to get over that clause. It is entirely 
cleur in this case, as J understand it, that this applica- 
tion for a warrant to the commissioner is based solely 
on this information filed in the Police Court of the 
District of Columbia, the information being the sole 
evidence that the commissioner had before him. 

Mr. Bliss—The complaint that I handed your 
Honor— 

Judge Blatchford—But in the complaint it is stated 
that if tried he is to be tried in the Police Court. 

Mr. Bliss—We admit it. If the warrant be issued 
he would be tried in the Police Court. I can show 
your Honor that the courts of Ohio, Penusylvania, 
Indiana, and California have held that a provision 
establishing a Police Court of this kind is constitu- 
tional, and the Supreme Court of Massachusetts, Chief 
Justice Shaw giving the opinion, goes liberally into 
the question, and held that where the right of trial by 
jury was secured finally, that was all the Constitution 
required. It has been decided in the Supreme Court 
of the District of Columbia, on an elaborate argument, 
that this precise act is constitutional. 
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Judge Blatchford—It cannot be possible. It violates 
the fundamental principles of the government of the 
United States. Therefore, as far as I understand, it 
is impossible, unless I override the Constitution of the 
United States and violate my oath of office, to grant 
the warrant asked for in this case. I don’t mean to 
say that this court at Washington may not be com- 
petent to try small assaults and batteries and petty 
larcenies. We know that from time immemorial there 
have been such courts as Special Sessions, and I know 
myself what a relief it would be to the courts of the 
United States if they were not compelled to try every 
thing, no matter how small, by jury. But every effort 
to introduce some system for our relief has been met 
by this insurmountable barrier of the Constitution— 
this clause of the Constitution. Therefore, we cannot 
have trial by Special Sessions. In this case, as I under- 
stand it, it is perfectly clear that it is to be tried in the 
first case without a jury. The Constitution says that 
all trials shall be by jury, and the accused is entitled, 
not to be first convicted by a court and then to be ac- 
quitted by a jury, but to be convicted or acquitted in 
the first instance by ajury. That seems to me to be 
the sound, high, ground on which to put this case. 
But another view is that the Judiciary Act of 1789 pro- 
vides that an accused person shall be committed for 
trial in the district which, by this act, has cognizance 
of the offense. Congress has half a dozen times wiped 
out the original court in the District of Columbia, and 
in fact when the act of 1789 was passed there was no 
court in the District of Columbia. Ido not think that 
any warrant whatever could be issued under the 
statute to send a person to any other district than the 
courts established by this act. 

On March 13, 1882, President Arthur appointed 
Judge Blatchford one of the associate justices of 
the Supreme Court of the United States (to succeed 
Ward Hunt), and some of the most important ad- 
miralty decisions of that court have been by him. 
In the course of his career he made notable decis- 
ions as to the rule of navigation on the high seas, 
as to excessive speed of steamers in a fog, the juris- 
diction in admiralty of damages not caused on 
water, whether damages to a cargo by rafts is a peril 
of the sea, and as to the process of foreign attach- 
ments in admiralty. In patent cases he decided as 
to the validity of letters-patent for insulating tele- 
graph wires by gutta percha. He also rendered 
decisions as to copyright and libel. It was he, too, 
who adjudicated the legality of the Brooklyn Bridge 
as a structure over navigable waters. Justice 
Blatchford’s personal appearance was notable. He 
had an erect and sturdy carriage, he had a vigorous 
constitution and he was fond of open-air exercise. 
It was his invariable custom in Washington to 
walk to and from the Capitol and his residence in 
K street. His head was very large and his hat, as 
ancient as Mr. Evarts’s, was always set atilt upon 
the back of it. Although he passed the age of re- 
tirement in 1890, he was so vigorous both in body 
and mind that he refused to surrender his life work. 
He was fond of society. He entertained handsomely 
in Washington and he enjoyed the relaxation of a 
game of whist. From his father, Justice Blatchford 
inherited a large fortune. One of his peculiarities 
and chief pleasures grew out of his devotion to ad- 
miralty law. It was a passion for the collection of 
almanacs, He was known to every junk dealer in 





New York. At the time of his appointment to the 
Supreme Court the following story of his collecting 
mania was told: 

“From the stateliest nautical almanac down to the 
humblest patent medicine annual, nothing with the 
signs of the zodiac and the phases of the moon is 
foreign to his tastes. When he was practising at the 
bar he was largely concerned with admiralty cases, 
and a series of almanacs is part of the library equip- 
ment of every admiralty lawyer. This was the origin 
of his specialty. He has now on hand the largest and 
most varied lot of old almanacs in the country, if not 
in the world. I should not call it a very interesting 
collection; to him it is amazingly interesting. He has 
ransacked Nassau and Ann streets for years with such 
industry that it is a rare thing now for him to find an 
almanac or calendar not already in his collection. 
Several summers ago Judge Blatchford went to Eu- 
rope for a few weeks’ vacation. On his return, when 
he landed at the North River pier, he staggered under 
the weight of a mysterious looking cubical package or 
bale, carefully strapped. He would allow nobody to 
touch it. It might have contained $100,000 worth of 
lace or jewelry. The Custom House inspector looked 
over the rest of his baggage and then approached the 
big bundle. ‘ What have you got there, sir?’ he said. 
Judge Blatchford faintly blushed, as is his habit when 
embarrassed, and stammered: ‘Oh, nothing but a lot 
of—er—publications.’ ‘ But publications are dutiable,’ 
suggested the officer. ‘Not when published more than 
twenty years,’ returned the judge promptly, ‘and 
these are all older than that.’ But he gave no signs of 
any intention to open the package for examination. 
‘All right, judge,’ said the inspector, who knew per- 
fectly well with whom he was speaking; ‘I guess we 
wont look into the bundle.’ And he put his chalk 
mark on the bale. The judge trotted off with his 
precious burden, greatly relieved in mind. The bundle 
was innocent enough, containing as it did nothing but 
almanacs of the eighteenth century, the spoils of Ox- 
ford street, the Quais Malaquais and Voltaire, and the 
dusty shops.of Leipzig, Stuttgart and Geneva.” 

Judge Blatchford was considered the highest 
authority on admiralty law in the country, and it 
was by his admiralty practice that he laid the 
foundation of the fortune which, when increased 
by that inherited from his father, who died in 1875, 
made him perhaps the richest of the justices of the 
Supreme Court. His wealth has been estimated at 
nearly or quite $4,000,000. It was chiefly in real 
estate. He had passed by three years the age at 
which he might have left the bench with a life pen- 
sion, but he preferred to remain till the last an active 
worker in the profession he had followed for so 
many years. Judge Blatchford was a trustee of 
Columbia College and a member of the Union and 
Century clubs. He was married in Boston in 1844 
to Miss Caroline F. Appleton, daughter of Eben 
Appleton, once a well-known New York merchant. 
His only son, Samuel A. Blatchford, is a member of 
the firm of Blatchford, Seward, Griswold & Da 
Costa. The death of Justice Blatchford creates a 
gap that will be sorely felt by his colleagues. He 
was the sixth New Yorker to sit on the bench of 
the Supreme Court of the United States, and his 
successor will naturally be chosen from this State. 
John Jay, Brockholst Livingston, Smith Thompson, 
Samuel Nelson, Ward Hunt and Samuel Blatchford 
are the New Yorkers who have successively adorned 
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that bench. The question now is whom will Presi- 
dent Cleveland select to fill the place of these 
illustrious predecessors? 


In New Orleans last week, a jury in the Criminal 
Court returned a verdict of not guilty in the case of 
a proved and confessed offender. Judge Moise, 
who was presiding, at once ordered that the twelve 
men bringing in the verdict be stricken from the 
list of citizens fit and eligible for the duty of serv- 
ing on trial juries. The sentence of condemnation 
against the unfaithful twelve was supplemented by 
the discharge of the entire panel for the present 
term of the court. The judge’s order on the sub- 
ject was as follows: ‘‘It appears to the court that a 
large number of the present jury panel consists of 
persons totally unfit for the responsibilities of jury 
service, and that they do not appreciate their solemn 
obligation as jurors; and that the proper adminis- 
tration of criminal justice is thereby prejudiced and 
endangered. It is ordered that the entire panel be 
discharged without day.” The Picayune expresses 
the opinion that Judge Moise made this remarkable 
utterance advisedly, and adds: ‘‘ There is something 
radically wrong when the administration of justice 
is at the mercy of a contrivance that picks out of 
all the citizens of New Orleans just the men who are 
unfit to be intrusted with the highly responsible 
duties of jury service, and leaves behind those who 
are really eligible.” 


The Chief Justice of the United States has filed 
his written opinion in the case of Yick Wo, an un- 
registered Chinese laborer. It is very interesting 
reading. He holds that the provisions of the Fifth 
and Fourteenth Amendments to the Federal Con- 
stitution shelter all persons, of whatever nationality, 
race or color, within the territorial jurisdiction. 
He describes the punishment of deportation sought 
to be inflicted on Yick Wo under the provisions of 
the Geary Act as in effect a legislative sentence of 
banishment, unknown to the organic law, and in 
violation of it. Concerning the Geary Act itself. 
the Chief Justice says that it ‘‘ contains within it the 
germs of the assertion of an unlimited and arbitrary 
power in general incompatible with the immutable 
principles of justice, inconsistent with the nature of 
our government and in conflict with the written 
constitution by which that government was created 
and those principles secured.” 


Late in Decem- 


A curious postal case has arisen. 
ber, 1881, a man in Washington wrote a postal card 
toa London bookseller, asking the latter to send 


him a large consignment of rare books. For twelve 
years the Washingtonian received no answer. He 
assumed that the bookseller had been unable to fill 
his order, and let the matter drop. But the other 
day, to his amazement and inconvenience, the books 
arrived. He immediately charged the dealer with 
neglect. The latter responded that he had acted 
as quickly as possible, that it took a few months to 
collect the books, and then, for the first time, the 








date on the postal card was examined. The dealer 
had received it in May, 1892—more than ten years 
after it was mailed. The American held that the 
Englishman was responsible for not having noticed 
the date, and the latter replied that even if he had 
noticed it, he would have been justified in consider- 
ing it a slip of the pen which made 1891 read 1881. 
Meanwhile the question arises, where was the postal 
card during all those years? The bookseller and 
his customer are still wrangling, and the post-office 
authorities are trying to solve the problem of the 
strange delay. 


While in the United States and in most of the 
countries of Europe, says the Tribune, there are 
more lawyers than clients, in Spain the reverse is 
the case. This altogether anomalous state of affairs 
has been brought about by a full-fledged strike on 
the part of the entire Spanish bar as a protest 
against the decision of the government to suppress, 
on economic grounds, several of the Criminal Courts 
in the provinces, The government is acting solely 
with a view to retrenchment and reform; but 
lawyers as a class never have been, either in Spain 
or in any other country, regarded as enthusiastic 
reformers, the notion of retrenchmentin their minds 
being mixed uj with visions of the taxation of their 
costs. In view of the increasing tendency both in 
this country and in England to resort to arbitration 
instead of appealing to the regular tribunals, the 
action of the Spanish lawyers can scarcely be re- 
garded as politic, since it is never wise for any body 
of men to call attention to the fact that their ser- 
vices can be dispensed with. Indeed, it is on the 
cards that the time may come when lawyers instead 
of going on strike may experience all the indignity 
of a lockout. 


NOTES OF CASES. 


Biggs BILLINGS of the United States Circuit 

Court at New Orleans has decided that a woman 
who is acitizen of the United States does not forfeit 
or relinquish that citizenship by marrying a resident 
alien. The widow of one of the Italians who was 
lynched in the parish prison in New Orleans sued 
for damages against some of the leaders of the mob 
which did the lynching, and petitioned for a trans- 
fer of the case from the State to the United States 
court, on the ground that the lynched man, Comitis, 
was an Italian subject, and that his widow, although 
American born, became an Italian subject by marry- 
ing him, and therefore had the right of all foreign- 
ers to bring her suit in the United States court. 
The defendants had good reason for resisting this 
transfer, for while they felt safe enough in the State 
courts, they were unwilling to risk themselves in 
the United States court. To that extent therefore 
the decision is an important victory for them. 
Judge Billings reviews at length all the authorities 
on the point, including the phraseology of the 
treaties between the United States and foreign 
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countries bearing on this matter of citizenship, and 
decides that allegiance to the United States on the 
part of its citizens is and must be perpetual so long 
as those citizens remain within its territory. Inthe 
case of the widow Comitis there is no evidence 
that she ever intended permanently removing from 
this country or formally assuming allegiance to 
Italy. Her husband’s status as an alien did not 
affect hers as a citizen so long as she remained in 
the United States. Had she gone to Italy and re- 
sided there with her husband, a different question 
would have been presented. The widow will ap- 
peal to the United States Supreme Court, where it 
is quite possible that Judge Billings may be over- 
ruled, for other judges have decided this point the 
other way. He cites the opinions of four attorney- 
generals of the United States, two of whom agree 
with him, while two hold that a female citizen who 
marries an alien becomes ipso facto an alien herself. 


A matter involving alleged misconduct on the 
part of jurymen was recently decided by Judge 
Abbett of New Jersey (Suydam v. Smith, Hunterdon 
Circuit Court, New Jersey Law Journal, June, 1893). 
The application was to set aside a verdict, partly for 
the reason that it was claimed to be a quotient verdict. 
Upon this point the learned judge, held in accord- 
ance with the current of authority and without in- 
dependent discussion, that the testimony of jurors 
themselves could not be considered for the purpose 
of impeaching their verdict. This subject has re- 
cently been carefully examined by Judge Pryor in 
Moses v. Central Park, etc., Ry. Co., N. Y. L. J. 
(May 1, 1893), who, after citing many authorities, 
summarized the argument as follows: ‘‘ The reasons 
for the exclusion of evidence by jurors to impugn 
their verdict are obvious and unanswerable, namely: 
First, because it would tend to defeat their own 
solemn acts under oath; secondly, because its ad- 
mission would open a door to tamper with jurymen 
after they had given their verdict; and thirdly, be- 
cause it would be the means, in the hands of a dis- 
satisfied juror, to destroy a verdict at any time after 
he had assented to it. 38 Graham and Waterman on 
New Trials, 1428.” In the New Jersey case it ap- 
peared that a court officer overheard a portion of 
the conversation of the jury to the effect that ‘‘each 
one named a certaia amount and then divided it by 
twelve.” The officer did not however hear what 
was said by the jury before or after this statement, 
and it was held that his testimony was insuflicient 
to impugn the verdict. 


Nevertheless the verdict in that case was set 
aside, for the reason that it was proved that the 
foreman of the jury, Calvin Huff, who, on the fourth 
day of the trial, which lasted some seven days, 
during the recess went to a hotel near by, where he 
heard one of the jurors on the regular panel (but 
not in this case), talking to another person with 
reference to the case. While they were talking 
Calvin Huff approached them and offered to bet 
that the verdict would be for Smith, and came 





again to them a second time and said: ‘“‘I am the 
foreman of the jury; how much will you bet?” 
Judge Abbett said: ‘‘That this conduct was not 
only improper on his part but criminal is without 
question. If the matter had been brought to the 
attention of the justice who was trying the case, he 
would undoubtedly, after its conclusion, have pun- 
ished this juror, and might have submitted the 
matter to the grand jury for indictment. * * * 
Considering his conduct in the most favorable light, 
it amounts to this: that the foreman, on the fourth 
day of the trial, before the evidence had been con- 
cluded, before the summing up of counsel, before 
the charge of the court, had made up his mind that 
Mr. Smith ought to have a verdict; not only that, 
but that he was of the opinion that all the other 
jurors had made up their minds to the same thing, 
and so satisfied was he of that result that he was 
willing to bet money on it. Now a juror who so 
acts is unfit to sit in the case. I am clear that such 
conduct will impeach any verdict.” 


The New York Law Journal reports this New 
Jersey case in full, and remarks that *‘if popular 
respect is to be maintained for the administration 
of justice by the courts, it is essential that jurors, 
as well as judges, should avoid not only evil, but 
the appearance of evil; and consideration of public 
expediency imperatively required that this verdict 
should be set aside.” It adds a very ludicrous in- 
stance of probably unconscious impropriety of action 
oa the part of a juror that occurred in a trial several 
years ago in New York city. The action was 
against the president of a joint-stock company, 
doing business as a carrier of merchandise, to re- 
cover the value of a lost package. Through some 
inadvertence the usual questions by counsel for 
plaintiff, as to immediate bias or personal acquaint- 
ance with parties interested, were not asked, or 
not comprehended by all the jurymen. The case 
turned out to be stronger on the facts than the 
counsel for the company had anticipated, and his 
defense was somewhat perfunctory. After a verdict 
for plaintiff for the full amount claimed had been 
rendered, and defendant’s counsel was folding up 
his papers, with the hope of better luck next time, 
one of the jurors, on retiring from the box, ap- 
proached him and said: ‘‘ You did very well for ws, 
but I thought we ought to pay that loss.” The 
juror in question was a stockholder in the defendant 
company! 


ASSIGNMENT UNDER NEW YORK GENERAL 
ASSIGNMENT ACT OF 1887—-EXCEEDING IN 
AMOUNT ONE-THIRD OF ASSETS—NOT 
WHOLLY VOID. 


NEW YORK COURT OF APPEALS, JUNE 6, 1593. 


CENTRAL NATIONAL BANK OF NEW YORK Vv. SELIG- 
MAN. 

A preference exceeding in amount one-third of the assets of 

an insolvent who has made an assignment for the benefit 

of creditors, given either in the assignment itself or by a 

separate instrument, which may be construed as part of 

the assignment, does not, under the provision of the Gen- 
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eral Assignment Act of 1887 (Chap. 503, Laws 1887), prohibit- 
ing such a preference, in the absence of any question as to 
whether the debt preferred was bona fide or any claim of 
fraud, render the assignment wholly void. 

The statute operates upon the preference only, not upon the 
assignment itself or the title of the assignee; and it only 
operates to reduce the preference to one-third, and this, 
although the assignor and the preferred creditor were, 
when the act was done operating as a preference, cogni- 
zant of the fact that it would exceed the statutory limit. 

In case of such an unlawful preference, the rights of creditors 
can only be asserted by the assignee or by an action in aid 
of the assignment for the benefit of all the creditors. 


ANDREWS, C. J. The firm of Seligman Bros. & Co., on 
the 2d of July, 1888, made a general assignment of their 
property for the benefit of creditors. This action was 
brought by the plaintiffs,to whom the firm was indebted 
at the time of theassigument,and who subsequently pro- 
cured judgments against the assignors for their debts, 
to set aside the assignment for fraud, and to have the 
property of the assignors applied to the payment of 
the judgments of the plaintiffs. The plaintiffs joined 
as defendants with Seligman Bros. & Co., and the as- 
signee, one Moses, and the members of the firm of 
Herts Bros. & Co. and one Sonneborn. Moses and the 
firm of Herts Bros. & Co. obtained judgments against 
the assignors, which were entered on the same day the 
assigument was made, but a few minutes after the fil- 
ing of the assignment. They were obtained upon suits 
commenced, followed by offer and acceptance under 
the Code. The plaintiffs in these judgments issued 
execution thereon, and the sheriff levied on the stock 
of goods assigned, and subsequently, on being indem- 
nified, sold the property on the executions, and real- 
ized thereon sufficient to satisfy the Moses judgment 
of $4,218.53, and the additional sum of $19,288.85, which 
was applied on the judgment of Herts Bros. & Co 
The assignors, on the day of the assignment, but as is 
to be inferred, prior to its execution, assigned to 
Sonneborn accounts due the assignors, upon which he 
collected the sum of $7,806.32 to apply on a debt owing 
by the assignors to him. 

The plaintiffs demanded, in addition to the other re- 
lief, that the judgments in favor of Moses and Herts 
Bros. & Co., and the executions thereon, be vacated 
and set aside, and that they account for and pay over 
to a receiver, to be appointed for the benefit of the 
plaintiffs, the sums severally collected by them on the 
executions, and that the transfer of accounts to Sonne- 
born be set aside, and that he likewise be required to 
account for and to pay over the sums collected by him 
thereon. The judgment at Special Term set aside the 
general assignment, the judgments and executions in 
favor of Moses and Herts Bros. & Co., the transfer 
made to Sonneborn, and adjudged that these parties 
respectively account for and pay over to a receiver the 
sum severally received by them as above stated, with 
interest, to be applied in satisfaction of the judgments 
obtained by the plaintiffs, which in the aggregate are 
nearly equal in amount to the sums which the defend- 
ants, Moses, Herts Bros. & Co. and Sonneborn are re- 
quired to pay. The General Term modified and af- 
firmed the judgment of the Special Term as modified, 
the modification however not affecting the theory of 
the action or of the Special Term judgment. 

This case presents an important question arising un- 
der chapter 503 of the Laws of 1887. That question is 
whether a preference in a general assignment by insol- 
vents for the benefit of creditors, made either in the 
assigument itself or by separate instruments which 
may be construed as parts of the assignment, where 
such preferences exceed in amount one-third of the 
assets of the assignors, after making the deductions 
mentioned in the act, renders the assignment void. 
{n considering this question it will be for the present 





assumed that the judgments in favor of Moses and 





Herts Bros. & Co., and the transfer of accounts to 
Sonneborn, constituted preferences exceeding the 
statutory limit. These alleged unlawful preferences 
furnish the only ground upon which upon the evidence 
the validity of the assigument can be assailed. 

There were no facts shown upon which any common- 
law fraud could be predicated, or to bring the case 
within the statute as to fraudulent conveyances (2 R. 
S. 137, §§ 1-8). It is not claimed that the assignors 
withheld any of their property from their creditors. 
It was formally admitted on the trial that the debts 
for which the judgments were obtained, and the debt 
of Sonneborn, were bona fide. The only ground of at- 
tack upon the assignment and the other transactions 
mentioned is that the assignors, in contemplation of 
the assignment, promoted a scheme by which certain 
creditors holding just and valid debts were given pref- 
erences exceeding the statutory limit, and that the 
creditors had knowledge at the time that a general as- 
signment was contemplated. The assignors in giving 
such preference violated no rule of the common law. 
The giving of such preference was not a hindering, de- 
laying or defrauding of their other creditors, as these 
terms have been uniformly understood and inter- 
preted. Whether, under the statute of 1887, an excessive 
preference makes an assignment wholly void has not 
been hitherto decided in this court. The cases of 
Berger v. Varrelmann, 127 N. Y. 281, and Spelman v. 
Freedman, 130 id. 421, were actions by creditors in aid 
of ageneral assignment to set aside preferences ex- 
ceeding the statutory limit and for an accounting by 
the preferred creditors to the assignee for the proceeds 
collected or received by them. The actions assumed 
that the assignments to which they related were not 
invalidated, but only the preferences. The question 
whether an excessive preference made the assignment 
void, or only affected the preference, was not decided 
in either of the cases mentioned. In Manning v. Beck, 
129 N. Y. 1, this court reversed a judgment setting 
aside a general assignment and an alleged preferential 
transfer, in an action brought by a judgment creditor of 
the assignor, on the ground that the creditor who took 
the bill of sale from the insolvent had no knowledge at 
the time that a geueral assignment was contemplated. 
Judge Peckham, in his opinion, carefully reserves the 
question of the effect of an excessive preference on the 
assignment, and the further question, whether such 
preference affects the whole claim of the preferred 
creditor, or only makes it subject to reduction within 
the statutory limit. These questions therefore, being 
res nova, must be decided in view of the language and 
policy of the act of 1887. The object of the act is plain 
and unmistakable. It was intended to insure to the 
general body of the creditors of an insolvent debtor 
upon a transfer of his property by general assignment, 
the right of participation in the distribution of the 
debtor’s property to the extent of at least two-thirds 
of the assets of the insolvent after certain deductions. 
In order to secure this result the act declares that 
“‘any preference” contained in a general assignment, 
other than for wages or salaries of employees, “shall 
not be valid except to the amount of one-third of the 
assigned estate left after deducting such wages or sala- 
ries and the costs and expenses of executing such 
trust.” The statute operates upon the preference 
only, and not upon the assignment or the title of the 
assignee. It does not undertake to destroy or aftect 
the assignment except in so far as it provides for pref- 
erences beyond the prescribed limit. When the pref- 
erences made exceed this limit the statute intervenes 
and declares the consequence. It reduces the prefer- 
ence to the limit mentioned in the statute. The 
‘‘preference”’ it declares shall not be valid ‘* except” 
to the amount of one-third of the assets. The statute 
enacts a rule for the administration of the trust in case 
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of preferences. It may not in many cases be kuown 
until the closing of the trust and the ascertainment of 
the amount due for wages and salaries, and the ex- 
penses of administration, whether the preferences ex- 
ceed the statutory limit. Creditors may or may not 
know in advance that they are to be preferred, and if 
they know that preference is intended they may or 
may not know the amount of the assets, og whether 
the intended preference exceeds the statutory limit. 
They do know the rule, and other creditors are not 
defrauded by a preference in excess of the one-third. 
The statute, we think, only operates to scale down the 
preference, if in excess. This construction accom- 
plishes the purpose of the statute. 

The consequences which follow from the theory 
upon which this case was decided, viz., that an exces- 
sive preference makes the assigument absclutely void, 
where the assignors and the preferred creditors are 
cognizant when the assigument is made or securities 
taken operating as a preference exceeds the statutory 
limit, would involve great inconsistency. Such a rule 
would defeat the purpose of the statute, and enable a 
creditor who, by reason of the maturity of his debt or 
favorable circumstances enabling him to commence 
his action earlier than other creditors, to appropriate 
the property of the insolvent to the payment of his 
debt, to the exclusion of the other creditors. The vio- 
lation of the act of 1887 would be the very circum- 
stance which would enable bim to exclude other cred- 
itors from sharing in the assets. The present case is 
an apt illustration. The plaintiffs complain that the 
assignors have given preferences in excess of the statu- 
tory limit, thereby depriving the general body of cred- 
itors of participation in the insolvent’s property, in- 
tended to be secured by the statute of 1887. Thereupon 
they claim, and the judgment awards to them, nearly 
the whole available property of the assignors, to be ap- 
plied to the satisfaction of their debts exclusively, 
wholly ignoring the rights of the other creditors. We 
are of the opinion that the judgment proceeds upon 
an erroneous view of the statute. An assignment is 
not, we think, invalidated because it provides for pref- 
erences exceeding the statutory limit. Nor, in our 
opinion, does an excessive preference deprive the 
party preferred of all benefit of the preference. The 
statute, and not the direction in the assignment, is, in 
such a case, the rule by which the assignee is to be 
guided in administering the trust. The preference is 
to be reduced so as to make it conform to the statu- 
tory limit, and is not annihilated. And if the statute 
is violated by an excessive preference, the right of 
creditors can, we think, only be asserted by the as- 
signee or by an action in aid of the assignment for the 
benefit of the body of creditors, as in the case of Spel- 
man v. Freedman, supra. 

But the assumption which has been made that the 
judgments in favor of Moses and Herts Bros. & Co., 
and the transfer of accounts to Sonneborn constituted 
preferences within the act of 1887, is not sustained by 
the record. The judgments, though entered on the 
same day on which the assignment was executed 
and filed, were subsequent in fact, and the property 
vested in the assignee who took possession under the 
assignment before the judgments were entered or the 
executions issued. The entry of the judgments was 
intentionally postponed until after the execution and 
filing of the assignment. It was disclosed by the evi- 
dence introduced by the plaintiffs that the assignors 
refused to permit the judgments to be entered so as to 
give them priority over the assignment; “they were 
to stand like all creditors; whatever value a judgment 
gave them after the assignment they were to have, but 
no other value.’’ The case of Berger v. Varrelmann, 
supra, is authority for the proposition that a prefer- 
ence, within the act of 1887, may be obtained through 





separate instruments executed before, but in contem- 
plation of, the execution of a general assignment. 
But it is legally impossible that a preference can be 
created by the confession of « judgment made and en- 
tered after the assigument is executed and filed and 
the assignee has taken possession of the assigned prop- 
erty, and the fact that but a few moments intervened 
between the two transactions can make no difference. 
The finding that the execution of the assigument and 
the entry of the judgments were parts of a scheme to 
create an unlawful preference does not ulter the fact 
that the sequence of events made the scheme impossi- 
ble of execution. The levy and sale of the property on 
the executions were in hostility to the rights of the as- 
signee, and he brought an action for the conversion of 
the property. It so happened that chapter 294 of the 
Laws of 1888 went into force July 1, 1888, the day before 
the execution of theassignument, whereby it was required 
that in all general assignments the assignor should state 
his residence and the kind of business carried on by him. 
It was held by the Court of Common Pleas in the city 
of New York, in the case of Bloomingdale v. Selig- 
man, 22 Abb. N. C. 98, which was another attack on 
the assignment now in question, that the non-compli- 
ance with the act of 1888 rendered the assignment void, 
and the suit brought by the assignee for the levy and 
sale of the property under the judgments of Moses 
and Herts Bros. & Co. was thereupon discontinued. 
This court, in Dutchess Mut. Ins. Co. v. Van Wago- 
nen, 132 N. Y. 398, held that the omission to comply 
with the act of 1888 did not invalidate an assignment. 
In this case it is true that the assignors promoted the 
securing of the judgments. But in so doing they vio- 
lated no rights of the creditors. The judgments were 
for valid debts, and they were not suffered to be en- 
tered until the right of the assignee under the assign- 
ment had become vested and perfect. The judgments 
and executions constituted and could constitute no 
preference under the act of 1887. If no assigument 
had been made the judgments could not have been as- 
sailed by the other creditors (Manning v. Beck, 129 N. 
Y. 1), and having been entered after the assignment, 
the other creditors have no ground for complaint. We 
can perceive no way in which Moses and Herts Bros. & 
Co. can be compelled to account for the proceeds of 
the property sold on the executions, except in an ac- 
tion brought by the assignee, or in his right, asserting 
title under the assignment. Assuming, as we must, 
that the property sold under the judgments and exe- 
cutions of Moses and Herts Bros. & Co. belonged to 
the assigned estate, it was not made to appear that the 
accounts assigned to Sonneborn exceeded in amount 
one-third of the assets of the insolvents, after making 
the deductions specified in the act of 1887. 

These views lead to a reversal of the judgments of 
the Special and General Terms and the granting of a 
new trial. 

All concur. Judgments reversed. 


CONSTITUTIONAL LAW—CLASS LEGISL4- 
TION— PAYMENT OF WAGES— ORDER ON 
STORE. 

MISSOURI SUPREME COURT, MARCH 25, 1893. 


STATE v. LOoMIs. 

The Revised Statutes of 1889, sections 7058, .060, making it 
unlawful for any corporation, person or firm engaged in 
“ manufacturing or mining ’’ to issue for the payment of 
wages any order, check or other token of indebtedness, 
payable otherwise than in lawful money, unless the same 
is negotiable and redeemable, at its face value, in cash or 
in goods, at the option of the holder, at the store or other 
place of business of the corporation, person or firm with- 
out placing similar restrictions on others employing labor, 
is unconstitutional as class legislation. 
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Dysart & Mitchell and J. E. McKeighan, for appel- 
lants. 
John M. Wood, Attorney-General, for the State. 


Buack, C.J. This is an information in two counts, 
filed by the prosecuting attorney of Macon county 
against the three defendants, engaged in carrying on 
the business of mining coalin that county. The first 
count avers that the defendants 1i4 anlawfully issue 
and circulate in payment of wages a certain order, 
check, etc., payable to P. Daniels otherwise than in 
money, without being payable, at the option of the 
holder, in merchandise or money. The second count 
states in substance that defendants unlawfully failed 
toredeem acertain order, check, etc., issued to P. 
Daniels in payment for wages, the same having been 
presented for payment thirty days from the date of 
the delivery thereof. The information is based upon 
sections 7058, 7060, Revised Statutes of 1889. The first 
of these sections provides: ‘It shall not be lawful for 
any corporation, person or firmengaged in manufac- 
turing or mining in this State to issue, pay out or cir- 
culate for payment of the wages of labor, any order, 
check, memorandum, token or evidence of indebted- 
ness, payable in whole or in part, otherwise than in 
lawful money of the United States, unless the same is 
negotiable and redeemable at its face value, without 
discount, in cash or in goods, wares, or merchandise or 
supplies, at the option of ,the holder, at the store or 
other place of business of%uch firm, person or corpo- 
ration; * * * and the person who, or corporation, 
firm or company which, may issue any such order, 
check, memorandum, token or other evidence of in- 
debtedness,shall upor: presentation and demand within 
thirty days from date or delivery thereof, redeem the 
same in goods, wares, merchandise, or supplies at the 
current cash market price for like goods, wares, mer- 
chandise or supplies, or in lawful money of the United 
States, as may be demanded by the holder of any such 
order, memorandum, token or other evidence of indebt- 
edness; provided,’’ etc. Section 7060 makes it a misde- 
meanor for any person, firm or company engaged in min- 
ing or manufacturing to issue or circulate,in payment of 
wages, any order, check, etc., payable otherwise than 
as provided in section 7058; or to fail to redeem any 
auch order, check, etc., in money when presented for 
payment. The Circuit Court, sitting as a jury, found 
the defendants guilty as charged in the first count of 
the information, and assessed their punishment at a 
fine of $10, and they appealed. 

The evidence discloses the following facts: The de- 
fendants, composing the firm of Luomis & Snively, 
were the owners of coal mines, and in connection with 
that business carried on a store. Peter Daniels worked 
for thew asa miner. At the end of January, 1891, he 
owed them $43.20. On the 18th of the following Febru- 
ary he had earned, as wages during that month, $5.50, 
and on that day he requested, and the defendants’ 
clerk gave him, a “credit coupon check-book” upon 
their store. The coupons were in sums of five, ten and 
twenty-five cents, and aggregated $5. It is stated on 
the back of the book that “the coupons in this book 
are not good if detached, and are payable only in mer- 
chandise when presented by P. Daniels.” Each cou- 
pon says: “Good for merchandise at our store. Not 
transferable. Loomis & Snively.’’ Daniels assigned 
this check-book to Burge, who assigned it to Hughes, 
and he transferred it to Mr. Williams. The latter pre- 
sented it to the defendants for payment on the 2d of 
April, 1891, and they then refused payment. The proof 
shows that defendants had monthly pay days. On 
these days they gave out no orders or checks, but paid 
the miners what was due them in cash. At the close 
of the evidence the defendants asked the court to dis- 
charge them, because the statute upon which the in- 








formation was founded was unconstitutional, and 
therefore void, which request the court refused. The 
contention is that the two sections of the statute be- 
fore mentioned are in conflict with several clauses of 
the Constitution of this State, and especially the fol- 
lowing: (1) “That all persons bave a natural right to 
life, liberty and the enjoyment of the gains of theirown 
industry ;” (2) ‘“* that no person shall be deprived of life, 
liberty or property without due process of law;” (3) 
and that they violate that part of the fourteenth 
amendment of the Constitution of the United States 
which declares: ‘‘ Nor shall any State deprive any per- 
son of life, liberty or property without due process of 
law, nor deny to any person the equal protection of the 
laws.” 

The words ‘“‘ due process of law,’’ as used in these 
clauses of both Constitutions, mean the same as “the 
law of the land.’’ Story Const. (5th ed.), § 1943; Covley 
Const. Lim. (6th ed.) 430. It was said in Railway Co. 
v. Humes, 115 U. 8.512: “In England the requirement 
of due process of law, in cases where life, liberty and 
property are affected, was originally designed to secure 
the subject against the arbitrary actions of the crown, 
and to place him under the protection of the law. The 
words were held to be equivalent of ‘law of the land;’ 
and a similar purpose must be ascribed to them when 
applied to a legislative body in this country.” It is 
now axiomatic that “every thing which may pass un- 
der the furm of an enactment is not therefore tu be 
considered the law of the land.” Speaking of these 
words, Mr. Justice Johnson said: “They were in- 
tended to secure the individual from the arbitrary ex- 
ercise of the powers of the government, unrestrained 
by the established principles of private rights and dis- 
tributive justice.” Bank v. Okely, 4 Wheat. 235. 
** Law of the laud” is said to mean a law binding upon 
every member of the community under similar circum- 
stances. Wally’s Heirs v. Kennedy, 2 Yerg. 554. The 
word “liberty,” as used in these constitutional decla- 
rations, means more than freedom of locomotion. It 
includes and comprehends, among other things, free- 
dom of speech, the right to self-defense against unlaw- 
ful violence, and the right to freely buy and sell as 
others may. Story Const. (5th ed.), § 1590. 

From the foregoing descriptions and definitions of 
“due process of law,”* or its equivalent, “law of the 
land,” it must be evident that this constitutional safe- 
guard condemns arbitrary, unequal and partial legisla- 
tion; and it is equally clear that the right to make 
contracts, and bave them enforced, as others may, is 
one of the rights so secured to every citizen. There is 
no doubt but many of our legislative enactments ope- 
rate upon classes of individuals only, and they are not 
invalid because they so operate, so long as the classifi- 
cation is reasonable and not arbitrary. Thus it is per- 
fectly competent to legislate concerning married 
women, minors, insane persons, bankers, common car- 
riers, and the like; and the power of the Legislature 
to prescribe police regulations applicable to localities 
and classes is very great, because such laws are de- 
signed to protect property, and the safety, health and 
morals of the citizen. 

But classification for legislative purposes must have 
some reasonable basis upon which to stand. It must be 
evident that differences which would serve for a clas- 
sification for some purposes furnish no reason whuat- 
ever for a classification for legislative purposes. The 
differences which will support class legislation must be 
such as, in the nature of things, furnish a reasonable 
basis for separate laws and regulations. Thus the Leg- 
islature may fix the age at which persons shall be 
deemed competent to contract for themselves, but no 
one will claim that competency to contract can be 
made to depend upon stature, or color of the hair. 
Such a classification, for such a purpose, would be ar- 
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bitrary, and a piece of legislative despotism, and there- 
fore not the law of the land. When speaking upon this 
subject, Judge Cooley says: ‘‘The doubt might also 
arise whether a regulation made for any one class of 
citizens, entirely arbitrary in its character, and re- 
stricting their rights, privileges or legal capacity in a 
manuver before unknown to the law, could be sustained 
notwithstanding its generality. Distinctions in these 
respects must rest upon some reason upon which they 
can be defended, like the want of capacity in infants 
and insane persons; and if the Legislature should un- 
dertake to provide that persons following some specified 
lawful trade or employment should not have capacity to 
make contracts, or to build such houses as others were 
allowed to erect, orion any other way to make such use 
of their property as was permissible to others, it can 
scarcely be doubted that the act would transcend the 
due bounds of legislative power, even though no ex- 
press constitutional provision could be pointed out 
with which it would come in conflict. To forbid an 
individual or a class the right to the acquisition and 
enjoyment of property in such manner as should be 
permitted to the community at large would be to de- 
prive them of liberty in particulars of primary import- 
ance to their pursuit of happiness; and those who 
shall claim a right to do so ought to be able to show 
specific authority therefor, instead of calling upon 
others to show how and where the authority is nega- 
tived.”’ Cooley Const. Lim. (6th ed.) 484. 

There can be no doubt but the Legislature may regu- 
late the business of mining and manufacturing so as to 
secure the health and safety of the employees; but 
that is not the scope of the two sections of the statute 
now in question. They single out those persons who 
are engaged in carrying on the pursuits of mining and 
manufacturing, and say tosuch persons: ‘* You can- 
not contract for labor payable alone in goods, wares 
und merchandise. The farmer, the merchant, the 
builder and the numerous contractors employing 
thousands of men may make such contracts, but you 
cannot.’’ They say to the mining and manufacturing 
employees: “Though of full age, and competent to 
contract, still you shall not have the power to sell your 
labor for meat and clothing alone, as others may.”’ It 
will not do to say these sections simply regulate pay- 
ment of wages, for thatis not their purpose. They un- 
dertake to deny to the persons engaged in the two des- 
ignated pursuits the right to make and enforce the most 
ordinary, everyday contracts—a right accorded to all 
other persons. This denial of the right to contract is 
based upon a classification which is purely arbitrary, 
because the ground of the classification has no relation 
whatever to the natural capacity of persons to con- 
tract. 

Now, it may be that instances of oppression have oc- 
curred, and will occur, on the part of some mine- 
owners and manufacturers, but do they not occur 
quite as frequently in other fields of labor? Conced- 
ing that such instances may and do occur, still that 
furnishes no reasonable basis for depriving all persons 
engaged in the two lawful and necessary pursuits of 
the right to make and enforce everyday contracts. 
Liberty, as we have seen, includes the right to contract 
as others may, and to take that right away from aclass 
of persons following lawful pursuits is simply depriv- 
ing such persons of a time-honored right which the 
Constitution undertakes to secure to every citizen. 
Applying the principle of constitutional Jaw above 
stated, we can come to no other conclusion than this: 
That these sections of the statute are utterly void. 
They attempt to strike down one of the fundamental 
principles of constitutional government. If thdéy can 
stand, it is difficult to see an end to such legislation, 
and the government becomes one of special privileges, 
instead of a compact ‘*‘ to promote the general welfare 





of the people.’’? We place our conclusion on the broad 
ground that these sections of the statute are not “due 
process of law” within the meaning of the Constitu- 
tion. 

Statutes like or analogous to the one in hand have 
been enacted in several of the States of this Union, 
and they have been the subject of consideration of 
several courts of last resort; and it is well to examine 
those cases with some detail, for it must be obvious 
that general constitutional declarations are the better 
understood when seen in the light of the facts of the 
particular cases in which they have been applied. The 
Supreme Judicial Court of Massachusetts had under 
consideration, in Com. v. Perry, 28 N. E. Rep. 1126, a 
statute which provides that ‘‘no employer shall im- 
pose a fine upon or withhold the wages, or any part of 
the wages, of an employee engaged at weaving, for im- 
perfections that may arise during the process of weav- 
ing.” It was held that, if the act went no further than 
to forbid the imposition of a fine for imperfect work, it 
might be sustained, but that the attempt to make in- 
ferior work answer a contract for good work presented 
a different question; that the right to acquire, possess 
and protect property includes the right to make rea- 
sonable contracts, which shall be under the protection 
ofthe law. Says the court: ‘‘If it [the statute] be 
held to forbid the making of such contracts, and to 
permit the hiring of weavers only upon terms that 
prompt payment shall be made of the price of the 
work, however badly their work may be done, and 
that the remedy of the employer for their derelictions 
shall be only for suits against them for damages, it is 
an interference with the right to make reasonable and 
proper contracts in conducting a legitimate business, 
which the Constitution guarantees to every one when 
it declares that he hasa ‘ natural, inalienable rigbt’ of 
‘acquiring, possessing and protecting property.’ ’’ God- 
charles v. Wigeman, 113 Penn. St. 431, was an action 
brought by Wigeman to recover wages as a puddler. 
Plea of payment, etc. During the time of his employ- 
ment the plaintiff asked for and received orders from 
defendants on different parties for coal and other arti. 
cles, which orders were honored by the parties on 
whom drawn; and the defendants paid them. It seems 
an act of the Legislature made all orders given by em- 
ployers engaged in the business of manufacturing to 
their workmen, payable in goods or any thing but 
money, void. Speaking of these sections of the act 
the court said: “They are utterly unconstitutional 
and void, inasmuch as by them an attempt has been 
made by the Legislature to do what, in this coun- 
try, cannot be done; that is, prevent persons who are 
sui juris from making their own contracts. The act is 
an infringement alike of the right of the employer and 
employee. He may sellhis labor for what he thinks 
best, whether money or goods, just as his employer 
may sell hisiron or coal; and any and every law that 
proposes to prevent him from so doing is an infringe. 
ment of his constitutional privileges, and consequently 
vicious and void.” 

In State v. Goodwill, 33 W. Va. 179, a statute of that 
State prohibited persons engaged in mining and manu- 
facturing from issuing orders in payment of labor, ex- 
cept such as should be made payable in money. It 
made a violation of its provisions a misdemeanor. The 
Constitution of that State declares that all men have 
certain inherent rights; that is to say, “tthe enjoy- 
ment of life and liberty, with the means of acquiring 
and possessing property, and of pursuing and obtain- 
ing happinessand safety.’’ The statute was held un- 
constitutional after a full consideration. Says the 
court: “The right to use, buy and seil property, and 
contract in respect thereto, including contracts for la- 
bor, which is, as we have seen, property, is protected 
by the Constitution.” The scope of the opinion is well 
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summarized in the head-note in these words: ‘It is 
not competent for the Legislature, under the Consti- 
tution, to single out owners and operators of mines 
and manufacturers of every kind, and provide that 
they shall bear the burdens not imposed on other 
ownersof property or employers of labor, and prohibit 
them from making contracts which it is competent for 
ether owners of property or employers of labor to 
make.” And this ruling was followed and approved 
in State v. Fire Creek Coal & Coke Co., 33 W. Va. 188. 
The statute brought in question in Millett v. People, 
117 Ill. 294, required all coal produced in the State to be 
weighed on scales to be furnished by the mine-owners, 
and subjected the mine-owner to a fine or imprison- 
meut for a failure to comply with its provisions. By 
another section it was provided ‘‘ that all contracts for 
the mining of coal, in which the weight of the coal as 
provided for in this act shall be dispensed with, shall 
be null and void.’’ It was held that the mine-owners 
could not be compelled to make their contracts for 
mining coal so as to be regulated by weight; and that 
they could not be compelled to keep and use scales for 
such purposes, save when they saw fit to make contracts 
for mining on the basis of weight. The law was consid- 
ered repugnant to the constitutional provision that 
“no person shall be deprived of life, liberty or prop- 
erty without due process of law;” that to single out 
coal-mine-owners and prohibit them from making con- 
tracts which it was competent for other employers of 
labor to make, was not due process of law. And for 
like reasons the same court held an act void which de- 
nied to persons and corporations engaged in mining 
aud manufacturing the right to keep or be interested 
in a truck store for furnishing supplies, etc. Frorer v. 
People, 31 N. E. Rep. 395. 

Some of the cases just cited cannot be distinguished 
from this one. In otherathere is some difference in 
the facts, and in the statutes considered, and in some of 
them the constitutional provisions use different words 
from the clauses of our Constitution before set out; 
but the cases just cited are all, in point of principle, 
like the one in hand. The differences, such as they 
are, strengthen rather than weaken the conclusion 
which we have before expressed, fur it must be evident 
that they all teach this doctrine: that constitutional 
declarations concerning the liberty of the citizen, 
though using different words, are not to be reduced to 
anempty sound. Liberty, we have seen, includes the 
right to acquire property, and that means and includes 
the right to make and enforce contracts. We do not 
say that such rights cannot be regulated by general 
law, but we do say that the Legislature cannot single 
out one class of persons, who are competent to con- 
tract, aud deprive them of rights in that respect which 
are accorded to other persons. The constitutional dec- 
laration that ‘‘no person shall be deprived of life, lib- 
erty or property without due process of law’’ was de- 
signed to protect and preserve their existing rights 
against arbitrary legislation, as well as against arbi- 
trary executive and judicial acts. The sections of our 
statute in question deprive a class of persons of the 
right to make and enforce ordinary contracts, and 
they introduce a system of State paternalism which is 
at war with the fundamental principles of our govern- 
ment, and as we have before said, are not due process 
of law. 

It cannot be said that these defendants, in operating 
their coal mines, are pursuing a public business, or that 
they have in any way, shape or form devoted their 
property to a public use; and this being so, the cases 
of Munn v. Illinois, 94 U. S. 113, and Budd v. New 
York, 143 id. 517, are not in conflict with what we have 
said. On the contrary, the line of argument pursued in 
those cases goes far to show that a statute like the one 
in hand cannot stand. The many adjudications uphold- 








ing police regulations need not be noticed, for it can- 
not be claimed that the law in question is of that char- 
acter. The case of Hancock v. Yaden, 121 Ind. 366, 
goes far to uphold and support this law, but we cannot 
agree to the doctrine of that case. Slow as weare, and 
should be, to declare legislative enactment void, we 
can reach no other conclusion than that before ex- 
pressed. 

The judgment is reversed and the defendants dis- 
charged. 


All concur, except BARCLAY, J., who dissents. 


——_——_—_——_ 


THE COMPETENCY OF CONVERSATION BE- 
TWEEN THE DECEASED AND A THIRD 
PERSON IN THE PRESENCE OF A WIT- 
NESS, UNDER SECTION 829, NEW YORK 
CODE OF CIVIL PROCEDURE. 


NEW YORK SUPREME COURT, APRIL, 1893. 


EIGHMIE Vv. TAYLOR, ADMR. 

The disqualification under section 829 of the Code of Civil Pro- 
cedure of aperson interested in the event of the action to 
testify in reference to a personal transaction with a de- 
ceased person, depends entirely upon the facts as they 
existed at the time when the testimony is sought to be 
given. If such disqualification exists at the time when 
the evidence is sought to be given, it extends to and ren- 
ders incompetent the testimony of the witness as to trans- 
actions which occurred before the witness became inter- 
ested. But the interested witness may be permitted to 
testify to a conversation or transaction between a dece- 
dent avd a third person in the presence of the witness, 
provided he was not referred to by the parties to such con- 
versation, and did not participate in it by word, sign or 
act. Any reference to or participation in the conversa- 
tion by the witness renders his testimony incompetent. 


Thompson & Lown, for appellant. 
Alex. Cumming, for respondent. 


MakrTIN, J. The first and most serious question pre- 
sented on this appeal is, whether the court properly ad- 
mitted the evidence of the plaintiff's wife, as to the 
conversations and transactions which took place be- 
tween her husband and the defendant’s intestate, she 
being the real party in interest. When this evidence 
was offered, she was clearly interested in the event of 
the action. The respondent contends that as she was 
not interested when the conversations and transactions 
occurred, she was competent at the time of the trial. 
We find no authority sustaining this claim. It was held 
in Comins v. Hetfield, 80 N. Y. 261, that the disqualifi- 
cation under section 399 of the old Code depended en- 
tirely upon the facts as they existed at the time when 
the testimony was given. 

In Farnsworth v. Ebbs, 2 Hun, 438, 440, it is said: 
“The test of the prohibition contained in section 399 
of the Code is not whether the interests of the witness 
were the subjec of the transaction or communication. 
Cases will often arise when a witness cannot be per- 
mitted to testify to a transaction or communication in 
which he had atthe time no interest. For example, 
when an admission has been made respecting property 
of which the witness afterward became the owner, or 
when the witness acted for another in a transaction in 
the subject of which he afterward acquired an inter- 
est.”” See also Wooster v. Booth, 2 Hun, 426; Andrews 
v. National Bank of North America, 7 id. 20; Hadsall 
v. Scott, 26 id. 617; Church v. Howard, 79 N. Y. 415, 
420; Miller v. Montgomery, 78 id. 282. The rule must 
be the same under section 829 of the present Code, and 
the witness was, we think, incompetent to give any 
evidence which was within the inhibition of that sec- 
tion. 
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This leads to the consideration of the question 
whether she was competent to give evidence of the 
transaction and conversations which were the basis of 
this action. The authorities bearing upon this ques- 
tion are somewhat in conflict, and it may be well to 
examine some of the principal cases, to the end that 
we may, if possible, ascertain the rule that should be 
applied in this case. 

In Simmons v. Sisson, 26 N. Y. 264, it was held that 
section 399 of the old Code did not prohibit a 
party sued by an administrator from testifying to a 
conversation heard by him between the deceased and 
a third person. 

This case was followed by Cary v. White, 59N. Y. 
336. where it was held that under section 399 a party 
was not precluded by that section from testifying to 
statements made by a deceased person to a third 
party, although the witness participated in the 
conversation, so long as his testimony was lim- 
ited to what was not personal between him and the de- 
ceased. The doctrine of that case, when applied to a 
conversation in which the witness did not join, wasre- 
affirmed in Hildebrant v. Crawford, 65 N. Y. 107. The 
opinion of the court in the latter case was to the effect 
that a party might testify to a conversation heard by 
him between a principal and agent, who were both 
dead, as against a successor in interest of the principal. 
The doctrine of those cases was again recognized in 
Badger v. Badger, 88 N. Y. 559, limited however to 
conversations in which the interested witness took no 
part. 

In Holcomb v. Holcomb, 95 N. Y. 316, 325, in discuss- 
ing this question, it was said: ‘‘The words of exclu- 
sion are as comprehensive as language can express. 
Transactions and communications embrace every va- 
riety of affairs which can form the subject of negotia- 
tion, interviews or actions between two persons, and 


include every method by which one person can derive 
impressions or information from the conduct, condi- 


tion or language of another. The statute is a beneficial 
ove and ought not to be limited or narrowed by con- 
struction. Although it must appear that the interview 
or transaction sought to be excluded was a personal 
one, it need not have been private or confined to the 
witness and deceased. If they participated, it does 
not change its character because others were present. 
A contrary rule would defeat the reasonable intent of 
the statute that a surviving party should be excluded 
as one interested from maintaining by his testimony 
an issue which in any degree involved acommunication 
or transaction between himself and a deceased person,”’ 
and the case of Cary v. White, 59 N. Y. 336, was again 
under consideration, and it was there said: ‘‘In the 
case of Cary v. White, the court regard it as settled 
that the provisions of the Code (§ 399) there under con- 
sideration, and which were not unlike those now in 
force (§ 829), do not preclude a party from testifying to 
the statement of a person deceased, made tu a third 
person in the hearing of a witness.” But Judge Dan- 
forth in the opinion in that case subsequently adds: 
“If while the decedent is conversing with a third per- 
son, the witness by word or sign participates in it, or 
is referred to, his evidence of what occurred cannot be 
received.” 

In Lane v. Lane, 95 N. Y. 494, 502, in discussing this 
question, it was said: ‘“‘ Something may have occurred 
by word or act in the presence of the testator, and be- 
tween him and others, to which she (the testator’s 
wife) was not a purty, and of which she could testify,’’ 
citing Cary v. White, 59 N. Y. 336; Kraushaar v. Meyer, 
72 id. 602. In the latter case it was held that although 
a party was not incompetent under section 399 of the 
old Code to testify to an independent conversation 
between the deceased and a third person, yet, if he 
participated in the conversation and it related to a 





transaction between him and the deceased, he was in- 
competent. 

In Brague v. Lord, 67 N. Y. 495, where, in a conversa- 
tion between the decedent and another, in the presence 
of a witness, who was disqualified under section 399, 
and the statement proved appeared to have been aqd- 
dressed to the plaintiff as well as the other, indicated 
only by his turning toward the plaintiff when the 
statement was made, it was said that the witness was 
incompetent, and the admission of the evidence was 
error. 

In Simmons v. Havens, 101 N. Y. 427, 433, the plain- 
tiff was allowed to testify to conversations between her 
deceased mother and the defendant, at which she was 
present, but it did not appear she took any part in the 
conversation, and theadmission vf her evidence was 
held proper, and sustained by the case of Cary v. White, 
59 N. Y. 336, thus substantially reaffirming the doc- 
trine of that case, as limited in the preceding cases to 
conversations between a decedent and a third person, 
in which she took no part. 

In the Matter of Eysaman, 113 N. Y. 62, where the 
probate of a will was contested on the ground of want 
of testamentary capacity on the part of the testator, it 
was held that a witness who was not competent under 
section 829 was not only not competent to testify as to 
transactions directly between the witvess and the de- 
ceased, and communications by the latter to the for- 
mer, but was disqualified to testify to any transac- 
tious betweon the deceased and others in any portion 
of which the witness participated, or any conversation 
in his hearing, although not with, or addressed to, 
him. In the opinion in that case it is said that the 
case of Cary v. White, 59 N. Y. 336, is not an authority 
for the admission of such evidence. In discussing that 
case, Ruger, C. J., criticises it as follows: ‘* Several 
grounds forthe conclusion reached in that case were 
stated, but a single judge only concurred with the 
opinion; two judges concurred in the result, and two 
dissented, the remaining judge not voting. One of the 
grounds suggested in that case was that the party ob- 
jecting to the evidence offered was not an assignee of 
the deceased person within the meaning of the statute. 
The evidence there sought to be given consisted ofa 
declaration made by the deceased person to his own 
attorney in the presence of the plaintiff. The point was 
presented upon an objection to the question calling for 
the evidence, which was sustained by the trial court, 
The judge who wrote in this court was of the opinion 
that the question excluded did not uecessarily relate 
to a personal communication or transaction between 
the deceased person and the witness, and was there- 
fore competent. The case cannot be considered an 
authority upon the question here presented.”’ 

In the Matter of Will of Dunham, 121 N. Y. 575, 
where the probate of a codicil to a will was contested 
on the ground of undue influence, restraint and men- 
tal incapacity, a residuary legatee was called by the - 
contestants, who offered to prove by him conversations 
and transactions of the testator with the witness and 
others in his presence. The evidence was excluded. 
The Court of Appeals held that the evidence was inad- 
missible. In the opinion in that case it is said: ‘The 
object of the proposed evidence could only have been 
to show undue influence or restraint exerted upon the 
deceased, or his mental incapacity. * * * There- 
fore while asto any communications or transactions 
with the witness, the proposed evidence was plainly 
enough inhibited by section 829 of the Code, his testi- 
mony as to the conversations or transactions while he 
was present in the room, had between the deceased 
and other persons, was, under the circumstances, inad- 
missible,’’ citing the cases of Holcomb v. Holcomb, % 
N. Y. 316, and Matter of Eysaman, 113 id. 62, and then 
itis said: ‘‘ The ground for the ruling is that commu- 
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nications in the presence of the witness are deemed to 
be made to him. While the ruling may be said to be 
stretched to the extremest tension,it has the merit pos- 
sibly of being in furtherance of justice. The evidence is 
intended to work here against the respondent, who de- 
rives her interest under the testator’s codicil, and 
whose lips are sealed by the law as to the matters; and 
to permit a witness so much interested as this one was 
in the amount of the estate ultimately distributable, 
to testify to things said and done by testator, though 
with others, but while he was present, with the only 
supposable purpose of affecting the interests of the re- 
spondent, would certainly seem to be giving an undue 
advantage to the one as against the other. This iscer- 
tainly true if the evidence sought to be elicited is ma- 
terial in its bearing upon the question of restraint or 
influence upon the testator, or upon his disposing 
strength of mind. * * * This section of the Code 
offers considerable difficulty in the endeavor to give to 
its provisions a reasonable and just interpretation, 
and each case as it arises may, in its circumstances, 
control the application of the rule intended to be es- 
tablished by the Legislature.” 

In Devlin v. Greenwich Savings Bank, 125 N. Y. 756, 
which was in effect an action to establish a gift causa 
mortis, the plaintiff offered to prove that she was pres- 
ent at a conversation between her uncle, through whom 
she claimed, and a Catholic priest. This evidence was 
objected to and excluded. It was held that inasmuch 
as there was nothing to show that she could testify to 
any fact that was material, it did not appear that any 
injury resulted from the ruling. Judge Peckham, who 
wrote the opinion, then added: ‘‘ It is doubtful if the 


witness could be permitted to testify as to a conversa- 
tion in her presence between her uncle and Father 
Carew relative to the gift she claimed. The cases of 
Eysaman’s Will, 113 N. Y. 62, and Dunham’s Will, 121 
id. 575, have very greatly limited the old rule in regard 


to such conversation.” 

In the case of Petrie v. Petrie, 126 N. Y. 683, where 
the validity ofthe will of Nicholas H. Petrie was the 
only disputed question, the plaintiff was permitted to 
testify to a conversation she overheard between her 
father (the testator) and ber brother Morgan, in which 
the latter urged his father to change the disposition he 
intended to make for the benefit of the plaintiff. This 
testimony was objected to as incompetent, under sec- 
tion 829 of the Code of Civil Procedure. Upon that 
question the court said: ‘The ruling of the trial court 
upon the objection to the above question would pre- 
sent a somewhat important point under the construc- 
tion which this court has given to section 829 in recent 
cases, if it could beheld that the answers in any de- 
gree affected the result,’’ citing Holcomb v. Holcomb, 
95 N: Y. 326; Matter of Eysaman, 113 id. 72; Matter of 
Dunham, 121 id. 575. But the court held that the evi- 
dence was harmless. In discussing that question the 
court adds: ‘‘ With the issue of fraud and undue influ- 
ence out of the case this testimony might very pru- 
dently have been given by the defendant.” 

In Adams v. Morrison, 113 N. Y. 152, where the ques- 
tion was whether the plaintiff was a partner with his 
deceased father, the plaintiff offered to prove by his 
own testimony that about the time he claimed the 
partnership was formed the decedent made an entry 
in his presence in a docket or register of the name of 
himself and the plaintiff as a firm. This was objected 
to as incompetent under section 829, and excluded. The 
court held that it involved a personal transaction be- 
tween the decedent and the witness, and that the 
plaintiff was incompetent, citing Holcomb v. Hol- 
comb, 95 N. Y. 316; Clift v. Moses, 112 id. 426; Matter 
of Eysaman, 113 id. 62. 

Tn the following cases it was held that an interested 
witness may testify to a conversation between a dece< 








dent and a third person, in which the witness did not 
participate: Stern v. Eisner, 51 Hun, 224; Smith v. O1- 
man, 26 id. 386; Matter of Brown, 38 N. Y. State Rep’r, 
130; Conolly v. O’Connor, 17 id. 261; affirmed, 26 id. 
840, but upon the ground that the witness was not in- 
terested in the event of the action. 

In Price v. Price, 33 Hun, 69, which was an action by 
the plaintiff to recover the proceeds of bonds which 
were alleged to have been placed by her in the hands 
of defendant’s testator for safe-keeping, and which 
had been subsequently sold by him, the plaintiff testi- 
fied that she had $12,000 in bonds in her trunk on or 
before March 25, 1865; that on the morning of that 
day five $100 bonds were stolen; that the testator came 
to her room after the discovery of the theft, with a 
detective, who, after examining the room, said to the 
testator that the theft had not been committed by a 
professional thief; that if it had been, he would have 
taken all the bonds. The plaintiff was then allowed, 
under the defendant’s objection and exception, to an- 
swer the following question: ‘* What did Price (de- 
fendant’s testator) say to Bennett (the detective) in 
your presence?”’ Her answer to which was: “No, of 
course; if it had been, they would huve taken all of 
them; whereas here is the balance of the $12,000 in my 
pocket. He took them out of his pocket and exhib- 
ited —took them: from -the envelope they were in- 
‘ But,’ he said, ‘they won’t get any more, because I am 
going to put them into a bank for her,’ meaning me.’’ 
She testified that she spoke more than once during the 
conversation, but that she said nothing while the re- 
marks as to which she had testified were being made. It 
was held that the testimony was inadmissible under 
section 829 of the present Code. 

In Erwin v. Erwin, 26 N. Y. State Rep’r, 759, which 
was an action for specific performance of a parol 
agreement of a deceased person to convey land to the 
plaintiff, the plaintiff's wife, who was interested in the 
event of the action, was present when the agreement 
was made. The conversation was between the dece- 
dent and plaintiff. His wife said nothing, as deceased 
did not like her, and she was afraid that if she spoke 
he would get angry and oppose the arrangement. It 
was however held that she was incompetent to testify 
as to the conversation or transaction between the de- 
cedent and her husband. See also Campbell v. Ma- 
ginn, 53 Super. Ct. (21J. & S.) 514; Matter of Bar- 
tholick, 35 N. Y. State Rep’r, 730. 

Having thus examined the principal cases in the 
Court of Appeals, and the later ones in the other 
courts of this State, bearing upon the question under 
consideration, we think they clearly establish the rule 
that in probate or other cases where a will, other in- 
strument or act is contested onthe ground of undue 
influence, restraint, mental incapacity or fraud, a per- 
son who is interested in the event of an action or pro- 
ceeding is disqualified to testify to any transaction or 
communication which occurred in his presence or 
hearing, although it was not with or addressed to such 
person, or one in which he participated. It also seems 
to be established by these cases that upon other issues 
an interested witness may be permitted to testify toa 
conversation or transaction between a decedent and a 
third person in the presence of the witness, provided 
he was not referred to by the parties to such conver- 
sation, and did not participate in it by word, sign or 
act, but if there was any such reference or participa- 
tion, although slight, the witness is incompetent. 

Applying these rules to this case, it becomes obvi- 
ous, we think, that the evidence of Mrs. Eighmie was 
incompetent. The issue in this case was fraud. The 
witness admits that she talked with the decedent and 
her husband on the occasions of the conversation or 
transaction testified to by her, and was referred to in 
the conversation between them. But she seeks to 
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qualify herself as a witness by testifying that her con- 
versation in no way related to the transaction between 
them, and that her objections to her husband’s enter- 
ing into it were made in the absence of the decedent, 
and to her husband alone. Yet when we read the 
whole of her evidence bearing upon this question, 
which was somewhat conflicting and uncertain, and 
indicates the existence of a strong desire on her part 
to qualify herself asa witness, we are led irresistibly 
to the conclusion that she was so far referred to and 
participated in the conversation or transaction between 
her husband and the decedent, to such an extent as to 
render her evidence incompetent within tbe principle 
of the cases cited, notably the cases of Brague v. Lord, 
67 N. Y. 495; Price v. Price, 33 Hun, 69, and Erwin v. 
Erwin, 26 N. ¥. State Rep’r, 759. We think the court 
erred in admitting her evidence, and that for that error 
the judgment should be reversed. 

The plaintiff's contention that the admission of this 
evidence was harmless, as there was other evidence 
sufficient to justify the verdict, cannot be sustained. 
The evidence given by the witness was material, and 
bore directly upon the issue between the parties. ‘ It 
cannot properly be said that material evidence errone- 
ously admitted upon an issue is harmless, unless the 
testimony preponderates so greatly in favor of the 
proposition that a verdict against it would be set aside 
by the court as contrary to theevidence.’’ Matter of 
Eysaman, 113 N. Y. 70,71. It is cleur that if we adopt 
the rule laid down in the case cited, it cannot be held 
that the error of the court in admitting this evidence 
was harmless. 

There are other exceptions as to the admission of 
evidence and the charge of the court, to which our at- 
tention is called by the appellant’s brief, but as the 
judgment must be reversed for the reasons already 
stated, they need not be considered at this time. 

Judgment and order reversed on the exceptions, and 
a new trial ordered, with costs to abide the event. 


HAaRD., P. J., concurred; MERWIN, J., concurred 
in the result. 


Judgment and order reversed on the exceptions, and 
a new trial ordered, with costs to abide the event. 


CHALLENGE TO JUROR ERRONEOUSLY 
OVERRULED—ACTUAL BIAS. 


NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT, MAY, 1893. 


PEOPLE Vv. LARUBIA. 


PPEAL from judgment of the Court of Oyer and 
‘Terminer convicting the defendant of murder in 
the second degree. 


S. S. Blake, for appellant. 
H. B. B. Stapler, for respondent. 


Van Brunt, P. J. In the consideration of this ap- 
peal it willonly be necessary to consider the excep- 
tions raised to the overruling of the challenge of one of 
the jurors. The proceedings in reference to this juror 
are short, and they are inserted here precisely as they 
appear upon the record. 

Abner McKinley, who was sworn and examined, tes- 
tified as follows: 

** Direct examination by Mr. Simms: 

“T have no conscientious opinion in respect to capi- 
tal punishment, such as would preclude me from find- 
ing the defendant guilty of murder in the first degree, 
provided the evidence satisfied me of his guilt beyond 
all reasonable doubt. I do not know that I have any 
prejudice against the infliction of the death penalty by 


‘) 





electricity. 1t would have no weight upon my mind 
in the consideration of the evidence in this case or de. 
termining the degree of the verdict. I am not ac- 
quainted with Mr. Blake, the counsel for the defend. 
ant, and have no prejudice against the defendant on 
account of his nationality. I have not beard of this 
case before, and have no impression or opinion now ag 
to the defendant's guilt or innocence. 

*Q. Do you know of any reason to prevent you 
from acting as a fair and impartial juror if selected in 
this case? A. Yes, I do. 

“Q. Please state it. A. Iam nota citizen of this 
State, and I do not believe I am liable for jury duty, 
and [ therefore feel I am ferced here against my will. 

“The Court—I have decided that the juror is liable 
to jury duty under the Jaws of this State. That requires 
him to serve, and he should serve. 

‘‘The Juror—With all due deference to your honor’s 
decision, I differ. 

‘“*Mr. Simms—Challenge withdrawn. 

* Cross-examination by Mr. Blake: 

“Q. Whatis your business? A. Iam an attorney 
at law, but I do not practice here in this city. IL prac- 
ticed in Ohio. I have been in practice. I was in act- 
ive practice for fifteen or sixteen years. 1 have tried 
criminal cases. 

**Q. You can give this man afair and impartial trial? 
A. I don’t know whether | could or not. 

“Q. On the merits? A. I don’t know whether I could 
or not. 

*Q. Do you know of any prejudice growing out of 
this case other than that youare not liable to jury duty? 
A. I do not believe the defendant wants me. 

“Q. [may want you? A. Ido not want to deceive 
you if I got into that jury. Any little pique I may have 
will not be taken for or against the defendant, and I 
do not believe the defendant wants me. [ have no 
prejudice against bis nationality. 

““Q. Or any prejudice against him by reason of the 
fact that he carried a pistol? A. Yes, a great preju- 
dice. I don't believe any man has any right to carrya 
deadly weapon. 

“Q. Not even with a permit? A. No, sir; he should 
be responsible for his acts. If he is a quarrelsome fel- 
low he should be responsible for his acts. 

“Q. Sometimes men are assaulted without any 
provocation whatever; you area lawyer; what is he 
going todo? A. There are so many cases where peo- 
ple have had deadly weapons; if they did not have 
them there would be no murder nor no great bodily 
harm. 

“Q. Sometimes if they did not have them they might 
be dead men? A. Notas a generalrule. I am abso- 
lutely honest in this matter. 

*Q. You do not want toserve? A. I do not, and it 
would be a very great hardship if I should be compelled 
to serve. 

“ Mr. Blake—I submit the challenge for cause. 

“The Court—The challenge is overruled; exception 
taken. 

““Mr. Blake—I suppose the challenge is with the peo- 
ple. 

“Mr. Weeks—We have no peremptory challenge. 

‘Mr. Blake—He is challenged peremptorily on the 
part of the defense.” 

It is claimed upon the part of the defendant that the 
overruling of the challenge was error prejudicial to the 
defendant, and we are of the opinion that this point is 
well taken. 

It appeared that the killing in question was commit- 
ted by the prisoner with a pistol which he had been in 
the habit of carrying: and upon the examination of 
the juror he was asked whether he had any prejudice 
against the prisoner by reason of the fact that he car- 
ried a pistol. His answer, as appears above, was: ‘Yes, 
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agreat prejudice; I don’t believe a man has any right 
to carry a deadly weapon. 

“Q. Noteven withapermit? A: No, sir; heshould 
be responsible for his acts. If he isa quarrelsome fel- 
low he should be responsible for his acts. 

“Q. Sometimes men are assaulted without any 
provocation; you area lawyer; what is he going to 
do? A. There are so many cases where people have 
had deadly weapons; if they didn’t have them there 
would be no murder nor any great bodily harm. 

“Q. Sometimes if they didn’t have them they would 
bedead men? A. Notasageneral rule. I am abso- 
lutely honest in the matter.” 

As far as this examination went, it showed a preju- 
dice against the prisoner from the fact of his carrying 
a pistol, and from the juror’s answers it appeared to be 
astrong prejudice. The witness was not asked to de- 
clare on oath that he believed such prejudice would 
not influence his verdict, and that he could render an 
impartial verdict according tothe evidence. But with 
this statement of prejudice against -the defendant 
standing almost unqualified, the challenge is overruled 
and the juror pronounced by the court to be compe- 
tent. While we think that if the juror had declared 
upon oath that such prejudice would not affect his ver- 
dict, and the court was satisfied of that fact, its exist- 
ence would not have disqualified him as a juror; with- 
out such declaration upon oath by the juror there was 
nothing te show but what that prejudice would influ- 
ence the juror in the rendition of his verdict, and 
therefore he was incompetent. 

It is urged however upon the part of the people, that 
the exception should not be allowed to prevail, because 
the submission of the challenge fails to show the 
ground of challenge. 

It is undoubtedly true that by section 380 of the Code 
of Criminal Procedure it is provided that in a chal- 
lenge for implied or actual bias the causes stated in 
the Code must be alleged, and that whenever the chal- 
lenge may be overruled, they must be entered upon 
the minutes of the court, and that such requirement 
was not strictly complied with in the case at bar. 

It will be seen that it was the understanding of all 
the parties as to what the nature of the challenges was. 
We find the people, upon the juror being sworn, con- 
ducting an examination upon the assumption that a 
challenge had been interposed for implied bias upon 
one or more of the causes stated in the Code, and also 
a challenge for actual bias for the cause stated in the 
Code; and at the conclusion of the examination ap- 
pearsastatement that the people withdrew the chal- 
lenge. Then the prisoner cross-examines the juror as 
though the challenge had been renewed upon his be- 
half, and atthe end of the examination the counsel 
submits the challenge for cause, which challenge is 
overruled and an exception is taken. 

It is clear that it was the understanding of the court 
and counsel that a challenge for actual bias was pend- 
ing, and such challenge was overruled by the court. In 
fact the only provisions for the examination of a juror 
arise upon the trialof achallenge to a juror, and the 
court had no authority to proceed unless the chal- 
lenge was before it. Prior to this examination it would 
appear from the record that the question of a general 
challenge (viz., that the juror was disqualified from 
serving in any case) had been passed upon by the court, 
and therefore there remained no causes for challenge 
before the court but those for implied and actual bias, 
as to which he was examined by the parties. 

We think that the question as to the competency of 
the juror was before the court, and although the pro- 
visions of the Code were not strictly complied with, 
yet it was the understanding, both of the court and the 
— that a challenge for actual bias was being 

ried. 


It is claimed upon the part of the people, under the 
authorities of People v. Carpenter, 102 N. Y. 238, and 
People v. McGonigle, that jurors similar to the one 
uow under consideration were pronounced qualified, 
and it was held not to beerror. But it will be found 
in all those cases that the juror had declared upon 
oath that the seeming disqualification would not in 
any manner influence his verdict—a feature conspicu- 
ously absent in the case at bar. 

We think for the error committed in the overruling 
of the challenge to this juror the judgment should be 
reversed and a new trial ordered. 


O’Brien, J., concurs. 


BUSINESS OF THE LAWYER—ADDRESS OF 
EX-GOVERNOR WALLER TO THE YALE 
LAW SCHOOL GRADUATES OF 1893. 


HE Hon. Dorman B. Eaton, in his admirable ad- 
dress delivered to your predecessors some years 
ago, and which I have had the pleasure of reading, 
among other things said: “The significance and dig- 
nity which usage and public opinion accord to occa- 
sions like this, spring altogether from the public rela- 
tion of lawyers. As private laborers and money-makers 
lawyers are no more interesting than the other mil- 
lions thus engaged.’”’ Although I concur in the view 
thus expressed, still I have concluded to speak to you, 
not of the science, but rather of the business of the 
profession into which you are about to be welcomed, 
and I have selected this topic in preference to one that 
would permit the discussion of legal principles and the 
citation of legal authorities, because the circumstances 
in which you are, seem especially to invite it. 

As the classes of '93 you are about leaving the advan- 
tages and associations of your law school and college, 
and as those who have gone before you can easily ap- 
preciate, you are eagerly and anxiously looking for- 
ward to the trial of your knowledge, and the test of 
your mettle in the contentions and competitions of 
professional life. 

The things which most concern you now relate to 
the location of your offices, the swinging out of your 
signs and the patient waiting for the coming footsteps 
of that first client, whose face and form you will al- 
ways kindly remember. At such a time as this, to use 
an oft-repeated expression, ‘‘it is a condition, not a 
theory, that confronts you,” and words of advice and 
encouragement in regard to the law as a business, 
though they may not be as interesting to the friends 
and spectators who are here to do you honor, may be 
more opportune and more useful to you than even 
words of learning about the law as a science, for, as 
Milton says: 

“To know 
That which before us lies in daily life, 
Is the prime wisdom.” 

In the course of my remarks, conscious that I am on 
the ‘home stretch ” of the voyage you are about to 
begin, I may venture to suggest, not only plans you 
should pursue, but difficulties, if not dangers, you 
should avoid in the career before you. But if I do, the 
suggestions will not be made with arrogance, as I trust 
you will discover, but rather with the humility of that 
pilot who assured his anxious captain that he knew all 
the rocks in the perilous navigation through which his 
vessel was passing—and that he had struck upon most 
of them. [Laughter.] * 

And now for your encouragement. Let me say at 
the beginning that while it is possible that a lawyer 
may deserve success and not be able in some measure 
to command it, I have never known such an instance. 
For every failure there is always some reason for which 
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the profession is not chargeable. ‘‘The fault is not in 
our stars, but in ourselves.” And mark you—want of 
natural ability is least frequently the cause. 

The profession of the law they may tell you is 
crowded, and this is undoubtedly so, but there has 
always been room, and there is room still, not only at 
the top, but in every part of it for the upright, the 
patient and faithful. ‘* You may leave a train,’ said 
an old lawyer to his pupil, “at any station in the 
United States, however remote, without fear of failure, 
if you take with you integrity, patience and push.”’ It 
is more than twenty-five years since that assurance 
was given to the law office graduate, as he timidly 
went out into the battle of life, and although to-day 
there are more lawyers than there were at that time 
in proportion to our population, the profession has so 
enlarged its fields and so extended its labors that a 
like assurance migbt be given to-day with implicit 
confidence. 

lt is true the scope of your early success, if counted 
in dollars, may somewhat depend upon the chance of 
your location; but it is not a misfortune to a young 
lawyer that he is not wholly occupied for the first two 
or three years of his career in accumulating gains. 
Earnest and habitual study in the beginning will con- 
tribute more than money can to his final success. If in 
two years from now an inventory of progress could be 
taken, as merchants take stock, by the members of 
your classes, it would be found that he who had studied 
most, and not he who had gained the most, had made 
the best record. There are no years in a lawyer's life 
so important—let me impress this upon you—as the 
first two or three. It is in this part of the voyage that 
the most wrecks occur; and failure to continue habits 
of study acquired as students is the occasion of most 
of them. 

I have sometimes thought that it would be well for 
the bar if full admissions were not granted until two 
years after entrance, aud until an advanced examina- 
tion was creditably passed by legal apprentices. The 
years of study would be thus extended, and that too 
without serious interference in the meantime with the 
transaction of business. The same end however might 
be accomplished in another and perhaps a better way. 
lf to-day your graduating classes should form societies 
pledged to pursue for two yeurs law studies here begun, 
and at theend of that time to take examinations for 
fraternity honors in the studies assumed, an incentive 
to law reading would thereby be given that would re- 
dound to the honor of your classes, the strengthening 
of the bar and to the personal profit and advantage of 
every one of your members, for the wisdom of the say- 
ing is as pertinent to the lawyer in the office as the 
farmer in the field: ‘**The wower loses no time while 
he is whetting his scythe.”’ 

The law isa lucrative occupation. The affectation 
of ancient times, that the law should not be so consid- 
ered, that the lawyer should be treated as a patron and 
his services should be gratuitous, is interesting only asa 
matter of history. Retainers and fees have taken the 
place, in this practical age, of honorariumsand gifts, and 
the change has neither lowered the standard nor les- 
sened the influence or usefulness of the legal profession, 
nor is there any reason why itshould. ‘‘The laborer is 
worthy of his hire,’’ is a doctrine of scriptural author- 
ity, as applicable to law as to medicine, and to the pro- 
fession that commands our reverence as to either of 
the others. 

I know it is said that lawyers work hard, live well 
and die poor, but if the saying is true, our fate is not 
altogether deplorable, for elevating labor is not an evil 
or infliction, but a blessing on mankind; and as to 
poverty—who would not rather, if be had his choice, 
live rich and die poor, than live poor and die rich? 

However it may bave been iu the past, it is a fact to- 








day that there is no profession in which ability and 


genius command higher recognition or greater com- 
pensation than in the law. Let me submit you some 
proof. It now sometimes happens that the conduct of 
a great transaction or the trial of a single case secures 
a moderate fortune to one of our leaders. Fees of 
$5,000 or $10,000, amounts that were beyond the dreams 
of professional avarice forty years ago, we are now be- 
ginning to hear of, even in Connecticut; and fees of 
$50,000 and $100,000 frequently appear in the records of 
our profession of the great business centers of the 
country. A short time ago the public press was re- 
peating the story which you may recall, of the brilliant 
success of a commercial lawyer in managing an estate 
involving many millions of dollars through a financial 
panic or cyclone, saving by his legal kuowledge, his 
business courage and skill, the honor of a great com- 
mercial establishment and averting disaster from its 
multitudinous creditors. For his achievement this 
fortunate lawyer received, it is said, the magnificent 
sum of $200,000, and in handsome addition thereto, 
as an expression of his client’s gratitude for his profes. 
sional aid and satisfaction with his fee, a silver service 
that would adorn aroyal board. Such are the possi- 
bilities of the profession into which you are entering, 
while the probabilities which more largely belong to 
all of us are not without attraction. 

I have said that there is no profession in which 
genius and ability are more liberally recognized, and I 
have now to add—or in which average ability is more 
adequately rewarded; and the latter half is the better 
half of the tribute—for as the happiness of a Nation de- 
pends upon the general comfort diffused among the 
people, and not on the estate of the king, so the special 
advantage of our profession is more in the opportuni- 
ties it affords the rank and file to attain success, than 
the chance it offers our leaders to become opulent and 
great. 

But above and beyond the pecuniary rewards that 
the profession assures to integrity and perseverance, it 
has honors to confer to which all may aspire, and 
which the most ambitious may covet. For example, 
there is no position in the affairs of the world of more 
responsibility and influence than that of a State or 
Federal judge, and judges are lawyers promoted. Be 
sides the distinctions it has of its own, the law is 90 
nearly related to statesmanship that the profession has 
always been a wide open avenue to political prefer- 
ment, and it has always enjoyed the highest places of 
power in the administration of government. 

Our profession is just too as well as generous; its 
emoluments and honors are gained by merit and not 
by favor. Lawyers occupy at the bar, however they 
may stand in popular estimation, the relative posi 
tions to which their character and their ability entitle 
them. Ifa lawyer is at the head of his profession, it is 
because those who know him best accord him the 
honor. If heis at the foot it is becuuse he belongs 
there, and has reached there by the inexorable law of 
gravitation. Among his fellows at the bar, favor does 
not elevate or prejudice degrade a lawyer’s position. 

A quack or pretender may strut in borrowed plumes 
and thrive for a long time in other callings of life, but 
in the law it is otherwise, and is not the reason appa 
parent? The preacher occupies his pulpit alone, the 
doctor has usually sole charge of his patient, but the 
lawyer has always to confront an opponent. 

The subjects which engage the lawyer are not the 
same now as formerly. Then real property was all 
powerful, and personal property was of little valué, 
and of still less influence. Then the legal profession, 
except as it was employed on criminal cases and in pro 
tecting the liberty of the person, was absorbed in the 
dry-as-dust pursuits of real estate intricacies, subtle: 
ties and refinements. But within the memory of some 
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of us here, all this has greatly changed. Personal prop- 
erty has risen to greater importance than real estate. 
Real estate suits have become comparatively rare and 
unimportant, while suits on contracts, franchises and 
the bonds and stock of corporations now command the 
attention of our leading lawyers and our highest 
courts. 

Formerly litigation was the principal and profitable oc- 
cupation of the lawyer, aud when this was so he bad usu- 
ally ample leisure to prepare himself, during vacations, 
for the labor of term time; butas litigation has declined 
and counsel work has grown in importance, he must be 
always on the alert, for he is always under fire. He has 
notonly to keep fresh in mind the fundamental princi- 
ples of his science, but he must keep abreast of the law as 
judges announce it from day to day, that he may from 
day to day be able to act uponit. Now great enter- 
prises and operations in transportation, commerce and 
manufacturing are carried on, not as formerly, by in- 
dividuals and partnerships, but by combinations, trusts 
and corporations, and this revolution in the mode of 
doing business has not only changed the occupation, 
but it has enlarged the jurisdiction as well as the use- 
fulness of the lawyer. The demand for his talent, 
especially in great business centers, now comes from 
the room of the directors as often as from the court- 
room. The spirit of the age which requires statesmen 
to avoid war and secure “peace with honor,” phy- 
sicians to foresee the approach of disease and ward off 
its attacks, is requiring our profession to devote its 
wisdom and skill to prevent rather than to carry on 
litigation. The lawyer is now required to be a negoti- 
ator as well as a pleader, a diplomat as well as a 
fighter. 

Still another addition has been made to the lawyer’s 
opportunity. In former times he either knew nothing, 
or affected to know nothing, of business affairs, except 
as he had to deal with them in the course of litigation. 
Such knowledge indeed was hardly considered a digni- 
fied acquirement for a professional man. But now 
lawyers are becoming directors as well as advisers of 
great business undertakings. Their judgment as to 
commercial as well as legal problems is sought and 
valued, and to intensify their interest in the prosperity 
of the corporations of which they are the advisers, it is 
usually found expedient to make them shareholders— 
thus increasing their importance without lessening 
their fees. 

While the changes we are considering have enlarged 
the opportunities, they have not lessened the requisite 
qualifications for a successful lawyer. Integrity, learn- 
ing and unceasing industry, loyalty to clients and to 
associates too, the ancient requirements, are still the 
only sources of his influence and power. Whiie the 
lawyer must know more about business, he must not 
know less about law; while he must be more at ease 
among directors, he must not be less effective in court. 

Changes have occurred not only in the business of 
the lawyer, but in the manner of doing it. 1n the hur- 
tied days in which we live time is always material, 
and especially so among business men, and this spirit 
of directness and celerity now pervading every thing 
has slowly but surely captured the law. Now a party 
seeking redress is able to obtain it in much less time 
than formerly, and in most of the States he can do so 
at the same time and before the same court, whether 
the relief he seeks is in law or in equity, or in both. 
The result of this change is seen iu all the proceedings 
of our courts in the taking of testimony, in the hearing 
of arguments and notably so in the reformed method 
of pleading. Now legal issues are raised between the 
Parties without wasting time or patience in senseless 
iterations and reiterations of whereases and where- 
fores, and without the use of legal fictions, the ancient 
Invention of some great but curious brain. 





And in this connection it is especially observable 
that the proportion of contested matters with which 
lawyers have to deal, and which are ended in negotia- 
tion and do not reach a judgment, are now greater than 
ever before, and the better the lawyers the larger the 
proportion. And this growing tendency to compro- 
mise and amicably settle disputes is, it is believed, ina 
great measure due to the reform in our methods of 
pleading to which I have just alluded. One side or the 
other is always in the wrong as to the law or the facts, 
if not as to both, in every legal contention, and where 
the wrong lies is more clearly and quickly disclosed by 
the practical pleadings of to-day than by the technical 
pleadings of Chitty, and thus adjustments and settle- 
ments are suggested, and the lawyer's art of negotia- 
tion is brought into dignified service. And while the 
best interests of clients are in this way promoted, the 
compensation of the lawyer is not thereby decreased, 
for agood settlement is better than a doubtful trial 
and should be paid for accordingly, and this is the sen- 
sible view business men always take. 

To be in harmony with the prevailing business spirit 
of to-day the lawyer must be learned, acute and prac- 
tical. He must direct his learning and philosophy to 
actual issues. He must consider and discuss law as ap- 
plied to the exigency or matter in hand. He must 
always aim at an object and not fire in the air, and 
whatever may be his natural gifts, he must rely upon 
the matter, and not the manner, of his speech to con- 
vince a court or to persuade a jury; for though fluency 
may be charming, the most awkward speakers are 
often the most successful triers. And this is not 
strange, for in the law, as in every other relation of 
life, natural gifts like inherited fortunes, if wholly de- 
pended upon, are more likely to dwarf than to develop 
the capacity of the possessor for either usefulness or 
enjoyment. 

The ancient Egyptians, it is said, discouraged elo- 
quence to save their judges from being moved by pas- 
sion or prejudice. Whether the ancients were wise in 
so doing or not, there is certainly a great deal of what 
passes for eloquence now, that ought to be discouraged, 
out of regard for the value of time. But real eloquence, 
that which is sometimes defined as * logic set on fire,’’ 
deserves scholarly cultivation, for it presumes labor, 
thought and preparation, as a tire cannot be produced 
without materials to burn. It requires knowledge, if 
it does not require genius, to make a plain, orderly 
statement of the facts of the case or the claims of the 
law. But you may be contented when you can accom- 
plish this, for such simplicity of statement is always 
most effective, and has always been esteemed the per- 
fection of judicial oratory. 


———__>—___——_ 


POINTS OF DIFFERENCE BETWEEN THE 
ENGLISH AND THE IRISH BENCH AND 
BAR. 

HE close and intimate connection between the 

bench and bar of England and [reland will render 
of interest some account of the chief points in which 
the Irish differ from the corresponding English insti- 
tutions. 

In England the lord chancellor is invariably a peer 
and a member of the cabinet. In Ireland of late years 
the lord chancellor is seldom elevated to the peerage, 
and only one lord chancellor of Ireland has ever been a 
member of the English Cabinet—Lord Ashbourne, the 
chancellor in the late administration. Even before 
the Union the lord chancellor of Ireland was not nec- 
essarily an Irish peer. Sir Constantine Phipps, in 
tbe last century, was, as lord chancellor of Ireland, 
speaker of the Irish House of Lords, but not being a 
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peer he had no right to do more in the House of Lords 
than put the question, for the seat of the lord chancel- 
lor was in Ireland, as in England, technically not in 
the House of Lords at all. Sir Thomas More, when 
lord chancellor of England, was as a commoner, pre- 
cisely in the same position, and Lord Brougham re- 
lates that he himself once sat as speaker of the House 
of Lords, and heard an important case, before he bad 
taken his seat as peer. Brougham’s British Constitu- 
tion, 360-361. 

The Irish lord chancellor, on entering office, réceives 
an allowance of £1,000 for an outfit. This custom is 
evidently a relic of the period during which this office 
was invariably filled from the English bar. Previously 
to 1789 no Irishman had ever been appointed lord 
chancellor of Ireland. In Ireland the mace is only 
used when the chancellor sits representing the sover- 
eign as parens patric in the exercise of his jurisdiction 
in lunacy and minors’ matters. In England however, 
whenever the chancellor may be sitting in the Court 
of Appeal or in his own court, all the insignia of his 
office are displayed. In 1801 the office of master or 
keeper oi the rolls in Ireland, which had been a sine- 
cure generally filled by English politicians, was con- 
verted into a judivial office, the idea being that the 
master of the rolls could largely relieve the chancellor 
of judicial work which absence in England by reason 
of the Union would render him unable to discharge. 
The office did not formerly disqualify for a seat in Par. 
liament, and though no Irish master of the rolls has 
sat since the Union in Parliament, Mr. Curran, while 
holding that post early in the century, was an unsuc- 
cessful candidate for the representation of Dundalk. 
The Irish vice-chancellorship—there is but one—dates 
only from 1867. 

The method of appointing judges in Ireland differs 
radically from the method of their appointment in 
England, which is supposed to be on the recommenda- 
tion of the lord chancellor, and without reference to 
official or political claims. In Ireland it has been the 
habit since 1835 for an attorney-general to accept a 
puisne judgeship. Between the passing of the Act of 
Union in 1800 and 1835 there were only six occupants of 
the office of attorney-general for Ireland. Since that 
year, when it became usual for the occupant of that 
post to accept a puisne judgeship, there have been 
no fewer than forty-eight holders of the office. Mr. 
Butt deplored this custom, and on the 25th of June, 
1874, moved in the House of Commons: “That an 
humble address be presented to her majesty represent- 
ing that in the opinion of this house it would be for 
the advantage of the administration of justice if the 
Irish judges were appointed to the same extent as they 
are in England upon the recommendation of the lord 
chancellor, and without reference to official or politi- 
cal claims.”’ 

The English puisne judges are not as a rule 
members of the Privy Council. On retirement 
from the bench they are sometimes sworn of that 
body. The practice in Ireland is the reverse, from the 
fact that puisne judgeships are accepted by gentlemen 
who having filled the post of attorney-general are privy 
councillors. Of late it is usual to swear Irish judges 
who have not been law officers of the Irish Privy Coun- 
cil. In Ireland the judges do not receive the honor of 
knighthood. It was contemplated in the early part of 
last year to give them the honor. Their positions as 
judges of the Supreme Court give them precedence of 
knights batchelors; but no precedence is conferred on 
their wives and children. The Irish judges however 
were not unanimous as to the propriety of accepting 
knighthoods, and the m«tter dropped. In England 
the independence of the judges is secured by the Act 
of Settlement. In Ireland judges did not become in- 
dependent till 1782.—Law Times. 
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DEATH OF JOEL TIFFANY, THE REPORTER 
OF TWELVE VOLUMES OF DECISIONS OF 
THE NEW YORK COURT OF APPEALS. 


) R. JOEL TIFFANY, who was the reporter of the 

New York Court of Appeals, 1863-1868, and pub. 
lished twelve volumes of reports of the decisions of 
that court, sometimes cited as Tiffany’s Reports and 
sometimes as 28-39 N. Y., died at his late residence in 
Hinsdale, Illinois, on the lst instant. In the twenty. 
three years that have elapsed since he left Albany,s 
new generation has grown up and he is nearly forgotten 
here except by the lawyers who have occasion to read 
aud quote his reports, but he was prominent during 
the ten years he resided in this city. 

Mr. Tiffany was born in Barkhamstead, Connecticut, 
September 6, 1811, and had he lived until next Septem- 
ber he would have completed eighty-two years. He 
was educated for the Presbyterian ministry, but aban- 
doned that intention and studied law, first locating at 
Medina, Ohio, where he was admitted to the bar in 
1834. Two years afterward he removed to Elyria, in 
the same State, where he formed a partnership with 
Horace D. Clark. His early studies for the ministry 
had given his mind a bent toward theological subjects, 
and for a time he edited a religious and philosophical 
journal called “ Tiffany's Monthly.’* He became im- 
bued with spiritualism when he was about thirty-two 
years of age, and devoted a great deal of time and at- 
tention to it during all the rest of his long life. In the 
winter of 1850-51, he became what is called a psycho- 
metric medium and passed through all its phases dur- 
ing some fifteen or twenty years. In the winter of 
1850-51, he gave a course of lectures on spiritualism in 
the Universalist church at Cleveland, and he claimed 
that these lectures were written under spiritual in- 
fluence. From 1850 on, he gave up all other business 
and devoted his time to writing and speaking upon the 
subject of spiritualism, until 1860, when he came to 
Albany and here engaged in writing law books. In 
1861 he wrote, and W.C. Little published, a work on 
‘Trusts and Trustees.” It was published as Tiffany 
& Bullara’s work, because he was then a stranger to 
the bar in New York and the Eastern States. In 
1862-63 he also wrote a work on “ Practice Under the 
New York Code” in three volumes. This was pub- 
lished as Tiffany & Smith’s Practice, because of Smith's 
known reputation as a practitioner under the New 
York code. (Smith indorsed the work, but wrote none 
of it.) During these years he also digested the New 
York Court of Appeals Reports, published by W. C. 
Little. In 1866-7 he wrote a work on Government and 
Constitutional Law, which was also published by 
Little, and is said to have been adopted as a text-book 
in some of the colleges. 

Mr. Tiffany was appointed reporter of the Court of 
Appeals by Governor Fenton, Lieutenant-Governor 
Alvord, and Attorney-General Cochrane in 1864, and 
held that office until 1869, when he went to Chicago, 
and in 1873 he was admitted to the Illinois bar. The 
Legal News of that city says, in its issue of the 8th 
instant: 

He wasa well-known figure in Chicago, coming here from 
the East in 1869, and he had been actively engaged in different 
lines of business up to the time of his death. His funeral took 
place on Monday afternoon. He is best known for his invel- 
tion of the Tiffany Summer and Winter refrigerator car, which 
is now in general use throughout the world. Through his in- 
ventive mind he has made valuable improvements and invet- 
tions, among which may also be mentioned the Tiffany pressed 
brick machine and a: ifle. 

Mr. Tiffany was the author of a work of over four hundred 
pages, entitled ‘“‘ The Destiny of Man,” which was printed for 
him by the Chicago Legal News Company some eight years 
ago. Mr. Tiffany was a confirmed spiritualist to the last, 
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claiming for many years that he could see the spirits of the 
dead and talk with them face to face; that with him it was not 
a matter of faith or belief, but positive knowledge. In his 
death a good, kind-hearted man has away. 

The late John W. Edmonds who had been on the 
bench for eight years—first as Circuit judge, afterward 
as Supreme Court judge, and finally as a member of 
the Court of Appeals—began to investigate the subject 
of alleged intercourse with the spirits of the departed 
while he was sitting in the Supreme Court, and a few 
months before his retirement from the Court of Ap- 
peals made a public avowal of his belief in spiritualism. 
He also continued to practice law and was esteemed a 
very shrewd and intelligent man, so that Mr. Tiffany 
was not the only lawyer who combined with practical 
business qualifications such ideas of the unseen world 
as the common sense of mankind pronounces vision- 
ary.—Albany Times-Union. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS OF PASSENGERS—LOSS OF BAGGAGE—CON- 
NECTING LINES—BURDEN OF PROOF.—In an action 
against a receiving carrier for the loss of baggage by a 
passenger whose ticket over counecting lines recited 
“that, in selling this ticket,” defendant ‘acts only as 
agent, and is not responsible beyond its own line,” the 
burden is on defendant to show that the loss did not 
occur on its line. The authorities are not entirely 
clear upon the question presented. But it may be said 
that where goods are shipped over several lines, and 
they are found, upon arrival at destination, to be dam- 
aged, only, the burden of proof is upon the last carrier 
to prove that it received the goods in such damaged 
condition. By making this proof it would be relieved 
of liability. But when there is a total Joss, and the 
goods do not arrive at their final destination, the re- 
ceiving company would be held liable, unless there be 
proof that the goods were delivered to the next suc- 
ceeding line. Railway Co. v. Culver, 75 Ala. 587; 
Brintnall v. Railway Co., 32 Vt. 665; Express Co. v. 
Hess, 53 Ala. 19. There are cases where goods are 
shipped in boxes, and at destination it is found that 
some of the goods huve been abstracted on the way, 
and it has been held that the last carrier would be 
prima facie liable. But the holding seems to be upon 
the principle that a partial loss would be only a dam- 
age to the entire lot or package. Laughlin v. Railway 
Co., 28 Wis. 204; Railway Co. v. Holloway, 9 Baxt. 188. 
In the case of Railway Co. v. McIntosh, 73 Ga. 532, 
where a passenger’s baggage, checked through, was 
lost, it was held that the last road was liable, notwitb- 
standing the first road would also be liable, as had 
been before decided by the same court. Jones v. 
Screven, 62 Ga. 347. Of course, the receiving company 
may shift responsibility by showing that the freigtit 
was delivered to its connecting line; and so may the 
delivering company, of damaged goods, by making 
proof that it received the goods in a damaged condition. 
Shaefer v. Railroad Co., 66 Ga. 39; Dixon v. Railroad 
Co., 74 N. C. 588; Leo v. Railway Co., 30 Minn. 438; 
Smith v. Railway Co., 43 Barb. 225; Railroad Co. v. 
Kirkwood, 45 Mich. 51; Hutch. Carr., §§ 760, 761; 
Schouler Bailm., § 606. Ina case like the one at bar, 
where it is shown that the jewelry contained in a 
locked trunk was a total loss, and was never delivered 
at destination in any condition, it would be more in 
consonance with the principle upon which the distinc- 
tion rests to hold the receiving company liable. If 
there is to bea presumption at all, it ought to be 
against the company who is proved to have received 
the goods, rather than the company who has not been 
shown to have had possession of them, in any condi- 
tion. When defendant received the goods it became 





liable to carry them, and deliver them, to the next 
line, but was not liable for the further carriage, under 
the contract. The contract specially excepted such 
liability. In the absence of all testimon; explaining 
the loss, ic devolved upon defendant to show that the 
loss fell within the exception. It is impossible to say 
that the exception exists. This being so, and the 
reason of the rule authorizing a presumption against 
the last carrier haviug no application in case of a total 
loss, we think defendant should be required to show 
that the contracted exception applies. The trunk was 
delivered, locked and strapped as it was at first, and 
there was nothing in its appearance to indicate that it 
had been tampered with—nothing to cause the last or 
intermediate carriers to inquire, or to give them any 
notice, as in case of damage orinjury. Under the cir- 
cumstances of this case, we conclude that the onus 
was upon defendant to show that it came within the 
exception stipulated in the ticket contract. Ryan v. 
Railway Co., 65 Tex. 14. But see Railway Co. v. 
Adams, 78 id. 372. Tex. Ct. Civ. App., May 24, 1893. 
International & G. N. R. Co. v. Folts. Opinion by 
Collard, J. 


DEED—ACKNOWLEDGMENT — NON-APPEARANCE BE- 
FORE OFFICER.—We have examined a great many au- 
thorities and find only the following wherein the 
question we are now called upon to decide, viz., what 
effect shall be accorded to the officer’s certificate when 
the allegation is that the party never in fact appeared 
before the officer, or made any acknowledgment at all? 
was raised or adjudicated. In Michener v. Cavender, 
38 Penn. St. 334, the officer certified to the wife’s ac- 
knowledgment. She in fact never appeared before 
him, or acknowledged the mortgage, in any manuer. 
The mortgagee was innocent. The court, recognizing 
the general rule above stated, in cases where there was 
an actual acknowledgment, ruled that the wife was 
not bound by the certificate, and discussed at some 
length the rights, in such a case, of the mortgagee, asa 
bona fide purchaser without notice. The judge said, 
inter alia: ‘*To call the mortgagee a ‘bona fide pur- 
chaser,’ and put herto proof that he knew she had 
been cheated, would be like making her right to re- 
claim stolen goods dependent on the receiver’s knowl- 
edge of the felony. Suppose the mortgage was a for- 
gery, out and out, aud Cavender chose to invest his 
mouey ina purchase of it. Must it be enforced be- 
cause he did not know he was buying a forged instru- 
ment? An instrument known to be forged would not 
be purchased, and would therefore be worthless to the 
forger. Counterfeit notes would never be issued if a 
herald went before to proclaim their spuriousness. 
But, because they are taken without notice, do they be- 
come genuine? * * * To carry the doctrine of notice to 
such extent would subvert all law and justice. A pur- 
chaser of real estate, who finds the deeds in the chan- 
nels of the title all duly acknowledged, is certainly not 
required to go up the stream, and inquire of every 
married woman if she executed her deed voluntarily, 
and acknowledged it according to law, and if he pay 
his money on the faith of such title deeds he is to be 
protected; and this probably is all that was meant by 
what judges have said about purchasing without no- 
tice.”’ In Allen v. Lenoir, 53 Miss. 321, the wife 
signed, but never in fact acknowledged, the mortgage, 
or went before the officer, as his certificate affirms she 
did. Judge Campbell said: ‘‘ We cannot escape the 
conclusion, after an earnest effort to avoid it, that the 
mortgage was never acknowledged by Mrs. Lenoir, and 
that the certificate that she had acknowledged it is un- 
true. A proper acknowledgmeut is an essential part 
of the execution of a conveyance of her land by a mar- 
ried woman. * * * The decree, being based on the 
mortgage, is erroneous.’’ And in Johuston v. Wallace, 
63 Miss. 331, the same judge adhered to this view, and 
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upon areview of the authorities distinguished such 2 
case from the case where an acknowledgment of some 
kind was made, but assailed because not made,in respect 
of its details,in the manner required by law. In Borland 
v. Walrath, 33 Iowa, 130, the wife neither signed nor 
acknowledged the mortgage, and the court held the 
certificate, which as to her was in due form, open‘to 
attack. The case however is unsatisfactory as author- 
ity on the point we are considering, since no allusion 
is made to the question of bona fides or notice on the 
part of the mortgagees, nor does it appear from the 
facts that he was a bona fide mortgagee without notice 
of the falsity of the certificate. In Smith v. Ward, 2 
Root, 374, it was held that parol evidence is admissible 
to prove that the grantor did not appear before the 
certifying officer and make acknowledgment; but, like 
the case last cited, the discussion is meager, and makes 
no reference to the rights of bona fide purchasers. In 
Meyer v. Gossett, 38 Ark. 377, the court held that 
where there is no appearance before the officer, and no 
acknowledgment in fact, the officer’s false certificate 
of acknowledgment is void in toto; but the distinction 
was closely drawn that where there are an appearance 
and acknowledgment in some manuer the certificate 
is conclusive of every fact appearing on its face, and 
evidence of what passed at the time of the acknowl- 
edgment is inadmissible to impeach the certificate, ex- 
cept in case of fraud or imposition brought home to 
the grantee. It appeared that the grantee was a pur- 
chaser for value, without notice of the falsity of the 
certificate. That case was adhered to in Donahue v. 
Mills, 41 Ark. 421. In Williamson v. Carskadden, 36 
Ohio St. 664, the general rule as to conclusiveness of 
the certificate is recognized, but the court say: ‘‘If it 
is true, as alleged by the defendants, * * * that 
they never appeared before the officer, or acknowl- 
edged the execution of such mortgage, the certificate 
of acknowledgment is, as to them, fraudulent; and, in 
availing themselves of that defeuse, it is not necessary 
to show that the mortgagee had notice of such fraud. 
In fact, the governing principle is very broad. Thus it 
has been held that in an action on a recognizance, 
which is regarded as a record, a pleain bar that the 
defeudant did not acknowledge the recognizance is 
sufiicient; and however it may be as tothe right to 
attack a judgment on the ground that there was no 
jurisdiction over the person, it is not denied that ina 
proper case a judgment may be directly impeached on 
that ground.’’ In Mays v. Hedges, 79 Ind. 288, it was 
held that a certificate of acknowledgment to a deed 
made by the officer merely on the assurance of another 
that the party executed it, is a nullity. In Pickens v. 
Knisely, 29 W. Va. 1, we haveavery fulland ample 
discussion of this subject, upon a review of the au- 
thorities; and the conclusion reached was that the cer- 
tificate of acknowledgment of a deed by a married 
woman may be impeached and avoided by proving that 
she never in fact appeared before the officer, or ac- 
knowledged the deed to him, and that this rule will 
be enforced against an innocent purchaser without no- 
tice. . But if she appeared before the officer for the pur- 
pose of making the acknowledgment, and attempted 
to doin some manner what the law required to be 
done, the certificate is conclusive of the facts therein 
stated, as regards innocent purchasers. In a dissent- 
ing opinion, Judge Green took strong ground against 
this conclusion. He maintained that the act of the 
officer is judicial, and likened it to the entry of a fine, 
and said: *‘It only remains to inquire whether if the 
entry on the record book of a court of general juris- 
diction, and which court only could enter a fine, was 
that the married woman personally appeared before 
the court and acknowledged the fine in the appropriate 
manner, she could by parol evidence contradict this 
statement on the record book. I think it well settled 





that she could no more contradict the statement on 
the record that she personally appeared before the 
court than she could contradict the further statement 
on the same book of such court that she acknowledged 
the fine in the proper manner.’’ In line with this dig. 
senting opinion, Kerr v. Russell, 69 Ill. 666, held that 
the statute authorizing certain officers to take the 
private acknowledgment of a wife to a conveyance isg 
substitute for the proceeding at common law by fine 
and recovery, whereby the rights of the wife, on the 
one hand, may be guarded, and on the other the rights 
of the grantee may be assured; that, as a fine and mr. 
covery at common law were subject to impeachment 
for fraud, so the certificate of acknowledgment of 4 
deed by awife may be impeached, but the proof w 
sustain such a charge must be of the clearest, strongest, 
and most convincing character, and by disinterested 
witnesses; that an innocent purchaser of land hasg 
right to rely upon the record of adeed which shows 
upon its face that the wife has executed and properly 
acknowledged the deed with her husband; and the 
wife will not be allowed to avoid the same as to such 
purchasers without notice by showing her signature to 
be a forgery, and that she never in fact acknowledged 
the same. The court, in the opinion, discuss the sub 
ject at length, and give strong and cogent reasons for 
the decision. There are other Illinois cases in support 
of this. Graham v. Anderson, 42 Ill. 514; Lickmany, 
Harding, 65 id. 505; Dock Co. v. Russell, 68 id. 4% 
In Barnett v. Proskauer, 62 Ala. 486, the wife neither 
signed nor acknowledged the mortgage assailed, but 
the husband, without her knowledge or consent, signed 
her name, and made the acknowledgment. It doesnot 
appear whether the mortgagee was a bona fide pur 
chaser without notice of the actual non-execution of 
the mortgage by the wife, and falsity of the officer's 
certificate, or not. That question was not raised. ln 
the upinion, Brickell, C. J., said: ‘‘The certificate of 
acknowledgment, or proof of probate, taking the places 
of proof by the subscribing witnesses, or of the hand- 
writing of the grantor, may also be contradicted, and 
parol evidence is admissible to falsify it. It is an 
official ‘act, done under the obligation of an official 
oath, and protected by the presumptions the law 
necessarily indulges in favor of the acts of its own off- 
cers. The burden of proof is on those who assail the 
verity of the certificate, and it can be successfully im- 
peached only by clear and convincing evidence that 
the deed was not executed by the grantor, when the 
issue is limited, asin the present case, to the fact of 
execution.’’ And it was held the wife was not bound. 
In Cahall v. Association, 61 Ala. 232, it is said, obiter 
dictum: “The certificate of the notary could not be 
impeached without showing the signature of the wife 
was forged, or that she was subjected to duress, of 
that fraud was practiced on her, with the knowledge 
of the grantee.” In Shelton v. Aultman & Taylor 
Co., 82 Ala. 315, Justice Clopton, speaking for the 
court, construed the language we quoted above from 
Barnett v. Proskauer, 62 Ala. 486, to mean that as t 
the execution of the conveyance, the certificate may 
be disproved in all cases, and in the opinion he said: 
“The rule settled by the decision is that as to all mat 
ters, except the execution of the conveyance, the cer 
tificate, when substantially conforming to the statulé, 
is conclusive, unless impeached by allegation and cleat 
proof of fraud or imposition practiced on the wife, in 
which the officer or grantee participated.”’ Int 

case, it may be seen, there was no question raised % 
to the actual signing of the conveyance by the wife, # 
the total want of an acknowledgment by her. The ob 
jection made was that she was not examined separate 
and apart from the husband. So that the distinotion 
drawn by the judge between the execution of the cor 
veyance aad other matters may be said to be dictum 
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merely. Moreover, we think the judge misinterpreted 
the language of Barnett v. Proskauer. It was, we 
think, a mere statement of the burden of proof as to 
the fact of execution, when that fact was the matter 
inissue. The language was: ‘‘The burden of proof is 
on those who assail the verity of the certificate, and it 
can be successfully impeached only by clear and con- 
vincing evidence that the deed was not executed by 
the grantor, when the issue is limited, as in the present 
case, to the fact of execution.’’ From the foregoing 
review of the authorities, we must realize that the 
question we are called upon to decide is by no means 
free from difficulty. We know the absolute and im- 
plicit faith and trust which, in practice, purchasers of 
real estate repose, and must necessarily repose, in the 
formal and regular certificates of authorized officers, 
authenticating the regular and legal execution of con- 
veyances, and the disastrous consequences which may 
flow from a rule which would allow those certificates 
to be questioned and set aside against purchasers who 
have parted with valuable interests in reliance upon 
them; yet, on the other hand, we perceive the manifest 
injustice of a rule which would deprive one of his 
property, without his knowledge or consent, upon the 
mere baseless fabrication of another. Under the laws 
of this State the official examination and acknowledg- 
ment of the wife prescribed by the statute, and duly 
certified by the officer, are essential and indispensable 
parts of the valid execution of aconuveyance of the 
husband’s homestead. Without them, there is no exe- 
cution of the conveyance. It matters not how for- 
mally signed or abundantly attested, if these statutory 
requisites are wanting, the conveyance isa nullity. In 
Allen v. Lenoir, 53 Miss., supra, the court said: “A 
proper acknowledgment is an essential part of the exe- 
cution of a conveyance of her land by a married 
woman.” And this court, in Griffith v. Ventress, supra, 
quoted approvingly a similar utterance of the same 
court in Harmon v. Magee, 57 Miss. 414. The objec- 
tion to the mortgages therefore, made by the present 
bill, essentially is that they were never executed, so 
far as they affect the homestead. Upon due considera- 
tion, we are of opinion that the better rule, and the 
one sustained by the weight of authority, is that when 
there has been no appearance before the officer, and no 
acknowledgment at all made, it may be shown in dis- 
proof of the officer’s certificate, even against bona fide 
mortgagees and purchasers. We approve the rule as 
it is stated in 1 Am. & Eng. Enc. Law, p. 160, § 6: 
“When there is no appearance before an officer, his 
false certificate of acknowledgment is void; but when 
there isan appearance and acknowledgment of it in 
some manner, then the official certificate is conclusive 
of every fact appearing oun its face, and evidence of 
what passed at the time of the acknowledgment is in- 
admissible to impeach the certificate, except in case of 
fraud or imposition, and where knowledge or notice of 
the fraud or imposition is brought home to the 
grantee.” This must be taken with the qualification 
that the certificate is conclusive only of the facts the 
officer is by law authorized to certify. What we have 
said applies with greater force to the mortgage to the 
Loan Company of Alabama, sought by the bill to be 
set aside, since the allegation is that that instrument 
was neither signed nor acknowledged by Mrs. Grider. 
Ala. Sup. Ct., April 4, 1893. Grider v. American Free- 
hold Land Mortg. Co. Opinion by Head, J. 


NEGOTIABLE INSTRUMENTS—LIABILITY OF INDOR- 
SEE FOR COLLECTION FOR FAILURE TO PROTEST.— 
Checks like those in question are to be regarded as in- 
land bills of exchange. Therefore, protest is not 
essential in order to preserve the rights of antecedent 
parties (Hughes v. Kellogg, 3 Neb. 194; Dan. Neg. 
Inst. 926; Chit. Bills [8th ed.], 500, 501), although the 
holder is required to exercise the same degree of dili- 





gence in giving notice of dishonor as in cases where a 
formal protest is necessary. The term “ protest,’’ as 
applied to inland bills, is used in its popular sense, and 
means the steps essential in order to charge the drawer 
and indorsers. Dan. Neg. Inst. 929; Ayrault v. Bank, 
47 N. Y. 570. It was the duty of the defendant bank 
to promptly give notice of the non-payment of the 
checks, either directly to the bank from which they 
were received, or to place them in the hands of a notary 
public for protest and notice. Bank checks, unlike 
bills of exchange, are due on the day they are presented 
for payment, and not entitled to days of grace. Boone 
Banking, 165, 250; Morrison v. Bailey, 5 Ohio St. 13; 
Champion v. Gordon, 70 Penn. St. 474; Fletcher v. 
Thompson, 55 N. H. 308; 2 Am. & Eng. Enc. Law, 398. 
The checks in question were dishonored on the 14th, 
when received through the mail, and payment refused 
for want of funds. Both the president and cashier, 
the only managing officers of the bank, knew that 
Hildebrandt’s account was overdrawn. There was 
therefore no occasion for time to examine their books. 
It is said by Chancellor Kent (8 Kent Comm. 105): 
“ According to modern doctrine, the notice must be 
given by the first direct and regular conveyance. This 
means the first mail that goes after the day next to 
the third day of grace, so that if the third day of grace 
be on Thursday, and the drawer and indorser reside 
out of town, the notice may be sent on Thursday, but 
must be put in the post-office or mailed on Friday, so 
as to be forwarded as soon as possible thereafter.” 
The next inquiry is whether by delivering the checks 
to the notary public on the 15th for protest, the defend- 
ant discharged its duty to the plaintiff, for it is clear. 
upon authority, that that was the latest day on which 
notice could have been given in order to charge the in- 
dorsers. The rule sanctioned by the weight of author- 
ity is conceded to be that a bank which places paper 
in the hands of a notary public, with directions to pro- 
ceed in such manner as to protect the rights of the 
beneficial owner and indorsers, will not be held liable 
for the failure of the notary to discharge his duty. 
See Boone Banking, 205; 2 Am. & Eng. Enc. Law, 113- 
But this case cannot be held to be within the rule just 
stated. Here the notary was the president and 
managing officer of the bank, and who, being aware of 
the dishonor of the checks on the 14th, did not protest 
them for non-payment, or notify the plaintiff or other 
indorsers of that fact, until the 17th. It is evident too 
that the cashier was aware of the dereliction of the 
president, for the checks appear to have remained in 
the bank during all the time, and whatever was doue 
by the latter by way of noting protest, giving notice, 
etc., was with the knowledge of the former. It is true 
the 16th was Sunday, but the default occurred on the 
15th. It was the duty of the notary, on that day, to 
notify the plaintiff, by mail, of the dishonor of the 
paper. The failure to protect the plaintiff as an in- 
dorser is directly attributable to the fault of the mana- 
gers of the bank, and it will not be permitted to take 
refuge behind the notary, and to interpose his negli- 
gence as adefense. Upon the facts of this case the 
notary will not be held to be the agent of the plaintiff, 
but rather of the defendant. Bank v. Barksdale, 36 
Mo. 563. Neb. Sup. Ct., April 26, 1893. Wood River 
Bank v. First Nat. Bank of Omaha. Opinion by 
Post, J. 
——__>___——- 


NOTES. 


DN erences to the last census there are thirty- 

three thousand one hundred and sixty-three law- 
yers iu the United States who receive $35,000,000 every 
year in fees. That would give an average professional 
income of about $1,100 to every lawyer; from which it 
would appear that the law is still one of the best pay- 
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ing professions, if it were not for the fact that the un- 
equal division of the sum total gives to about two-thirds 
of the whole number hardly enough to pay laundry 
bills for cleansing their consciences.—Chicago Legal 
Adviser. 


The General Term of the New York Common Pleas 
(May, 1893), in the case of the Fire Department, etc., 
respondent, v. John Gilmour, appellant, holds that a 
determination by the fire department of the city of 
New York, upon the unsworn statement of a subal- 
tern, without opportunity of appearance or defense by 
the accused party, that he has committed an offense 
under chapter 463 of the Consolidation Act, is not con- 
clusive of his guilt. In defense of an action to recover 
the penalty imposed by the statute, the party bas a 
right to contest and disprove the allegation in the com- 
plaint that he has violated the statute. 


An old lawyer used to say that the requirements for 
going to law were ten: (1) Plenty of money; (2) plenty 
of patience; (3) a good case; (4) a good attorney; (5) 
plenty of money; (6) a good counsel; (7) a good wit- 
ness; (8) a good jury; (9) a good judge; (10) plenty of 
mouey. The first, fifth and tenth requirements are 
the most important. ‘If you’re fond of pure vexation 
and long procrastination you're just in the situation 
to enjoy a suit at law.’’ It was asage remark of Dr. 
Johnson that “the plaintiff and the defendant in an 
action at law are like two men ducking their heads in 
a bucket, and daring each other to remain longest un- 
der water.’’—Albany Times-Union. 


The number of judges who attend divine service at 
St. Paul’s on the first Sunday in Trinity term is not so 
large as it used to be. Only seven occupants of the 
bench listened to Canon Browne’s sermon last Sunday 
afternoon—the lord chief justice, Lord Justice Lind- 
ley, Lord Justice Kay, Mr. Justice Stirling, Mr. Jus- 
tice Kekewich, Mr. Justice Bruce and Mr. Justice 
Kennedy. At one time it was the custom of the 
judges to go to the cathedral on the first Sunday in 
every term —a custom which doubtless originated 
with, and answered to, the religious services on com- 
mission days on circuit. Even now the judges are 
presented with bouquets on their entrance into St. 
Paul’s.—London Law Journal. 


It is evident that both Sir Charles Russell and Sir 
Richard Webster have deeply impressed the president 
of the Behring Sea Arbitration. Baron Courcel refer- 
red in the highest terms to the rhetorical power of the 
attorney-general's ten days’ speech, and at the close of 
Sir Richard Webster’s closely reasoned address he de- 
clared that the court was deeply indebted to him for 
the elaborate study he had made of the case, and 
expressed his admiration of ‘the unrestricted and 


friendly co-operation of yesterday’s attorney-general |. 


with to-day’s attorney-general,’’ adding that the 
country was indeed to be envied ‘‘ where party spirit 
admits of such cordial brotherly association of political 
rivals when the National interest is at stake.”—Lon- 
don Law Journal. 


It had long been the practice in this State for the 
courts in their discretion to suspend sentence, but in 
the recent case of People, ex rel. Benton, against 
the Court of Sessions of Monroe county, Judge Davy 
of the Supreme Court held that a statute requiring the 
court to pronounce sentence after conviction or plea of 
guilty was mandatory; and that when a defendant had 
pleaded guilty to an indictment, the court accepting 
the plea had no power to suspend sentence indefinitely. 
Notwithstanding this decision, other judges in other 
parts of the State, and especially in the city of New 
York, continued to exercise their discretion in this 
matter. Moreover, several important amendments 
have been made with respect to the punishment of 





crimes for which formerly a minimum penalty was 
fixed by law. For many offenses the penalty is now 
fixed for a term “ not exceeding” so many years, leay. 
ing to the trial judge the discretion, in case of 4 fir 
offense, or where there are strong extenuating circum. 
stances, of sentencing for any time less than that pre 
scribed. A sentence for a uominal period would be 
practically as favorable to one pleading guilty, as a sug. 
pension of sentence. Indeed, it might prove more 
favorable, for there would not be the possibility of hig 
rearrest at any time for sentence for the same offense, 
The whole matter has finally been settled by an act 
passed at the last session of the Legislature, and ap 
proved by Governor Flower, which provides that “the 
court may in its discretion suspend sentence, during 
the good behavior of the person convicted, where the 
maximum term of imprisonment prescribed by law 
does not exceed ten years and such person has never 
before been convicted of a felony.’’ The power which 
was formerly assumed by the courts is now expressly 
sanctioned by statute.— Albany’ Times-Union. 


eS 
THE LAW’S DELAY. 


Beats the Nation surely 
"Bout this legal way; 

Seems ter be no limit 
Ter the law’s delay. 


First there came the inquest, 
Where we all found out 
Jinkins needed hangin’ 
Clear beyond a doubt. 


Then the p’leece got active; 
Jinkins soon they foun’, 
Must of ‘spected somep’n 
*Cause he'd jumped the town, 


After awhile they caught *im, 
Lookin’ mighty blue; 

But it took a lot of 
Law an’ Latin, too. 


Then the P’leece Court tried ’im, 
*Twasn't settled yet, 

Not till the gran’ jury 
Got er chance ter set. 


When the petty jury 
Tried the facts ter trace 
Seemed like ancient hist’ry 
Talkin’ bout the case. 


But the judge’s sentence 
Suited us right well ; 

Jinkins, he must languish 
In a prison cell. 


Kind o’ pitied Jinkins 
Tell the lawyer said 

He’d appeal the trial 
To the court ahead. 


Ef the law will only 
Let *im have his way, 
He'll jes’ keep appealin’ 
Tell the Judgment Day. 


Even ef we git ’im 
Locked up in the pen, 
Lawyer says he'll have ’im 
Pardoned out again. 


In the jail is Jinkins 
With his kin near by; 
Loafs an’ lets his fam’ly 

Comfort him weth pie. 


Still we're all a-hopin’ 
Thet before we're through 
Jinkins may git punished 
Fur a week er two. 
— Washington Star. 
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The Albany Law Journal. 


ALBANY, JULY 22, 1898. 


CURRENT TOPICS. 

HE object of all that was said in the discussion 
which took place at the thirty-first University 
Convocation of the State of New York on Friday, 
July 7, 1893, was the raising of the standard of 
admission to the bar, though this question was dis- 
cussed in other phases, as for instance the raising 
the standard of admission to professional schools 
and of the requirements necessary before a student 
can file his certificate of clerkship. Each of these 
suggestions combine and make the raising of the 
standard of admission to the bar, practical, yet 
neither can accomplish this result without the other. 
To raise the standard of requirements for admission 
to the professional schools would not raise the 
standard of admission to the bar, for the reason that 
those not attending the law schools would be 
omitted; and again raising the requirements neces- 
sary for filing the clerkship certificate would not 
accomplish the desired effect, as the college gradu- 
ates would not be affected. Considering the fact that 
the Court of Appeals made the rules for the admis- 
sion of attorneys in our State, not only as to the 
admission examinations but also as to examinations 
necessury where tlhe applicant is not a college 
graduate before the student can begin his course of 
study for the bar, it would seem that the only way 
that the desired effect can be accomplished would 
be for the Court of Appeals to issue the remedy. 
The present system is certainly much superior to 
that of a dozen or more years ago, but the great im- 
perfection in its working is the unequal result which 
it reaches by having different boards of examiners 
who are undirected by a central power and who 
hence make the standard of admission such as they 
see fit. Last winter a bill was introduced in the 
Legislature which would have obviated this unequal 
admission of lawyers by having a central board who 
would not only prepare questions, but conduct the 
examinations themselves in each department, under 
the direction of the Court of Appeals. We note 
‘ that the Michigan State Bar Association at its 
recent meeting recommended the passage of sub- 
stantially the same bill in their State, and we can- 
not but feel that the true solution of this question 
is in line with the bill above referred to, which was 
the result of recommendations made by the New 
York State Bar Association last winter. As we 
all are striving to elevate the standard of our pro- 
fession so it would be in line with that effort to 
assist in raising the standard of admission and make 

it uniform as well as thorough. 














The rumor that differences of opinion exist be- 
tween Queen Victoria and Mr. Gladstone in ref- 
erence to the question of the immediate dissolu- 


Vox. 48 — No. 4. 





tion of Parliament in the event of the Irish Home 
Ruie Bill being rejected by the House of Lords 
renders of some interest the account of the actual 
functions of British constitutional kingship, which 
we find in the London Law Times. Prof. Dicey 
complains of the injury to the study of law produced 
by the tendency of Blackstone and other less famous 
constitutionalists to adhere to unreal language, 
which tends to obscure or conceal the true extent 
of the powers both of the queen and the govern- 
ment. Having drawn attention to Blackstone’s 
habit of applying old and inapplicable terms to new 
institutions, and especially of ‘‘ ascribing in words 
toa modern and constitutional king the whole, and 
perhaps more than the whole, of the powers actually 
possessed and exercised by William the Conqueror.” 
Prof. Dicey observes: ‘'No one indeed but a child 
fancies that the queen sits crowned on her throne at 
Westminster and in her own person administers 
justice to her subjects. But the idea entertained 
by many educated men that an English king or 
queen reigns without taking any part in the govern- 
ment of the country, is not less far from the truth 
than the notion that Queen Victoria ever exercises 
judicial powers in what are called her courts.” (See 
Dicey’s Law of the Constitution, 7-11.) Mr. Grote, 
the historian of Greece, who was for many years a 
member of the House of Commons, when comparing 
Greek with English ideas respecting government, 
falls into the curious error—the opposite extreme to 
Blackstone’s—of regarding the British constitu- 
tional king as a cipher taking no part in the govern- 
ment of the country. ‘‘ The theory of a constitutional 
king,” writes Mr. Grote, ‘‘especially as it exists in 
England, would have appeared to Aristotle im- 
practicable; to establish a king who will reign 
without governing—in whose name all government 
is carried on, yet whose personal will is in practice 
of little or no effect, exempt from all responsibility 
without making use of the exemption, receiving 
from every one unmeasured demonstrations of hom- 
age which are never translated into an act except 
within the bounds of a known law, surrounded with 
all the paraphernalia of power, yet acting as a pas- 
sive instrument in the hands of ministers marked 
out for his choice by indications which he is not at 
liberty to resist. This remarkable combination of 
the fiction of superhuman grandeur and license with 
the reality of an invisible strait waistcoat, is what 
an Englishman has in his mind when he speaks of 
a constitutional king.” (3 Grote’s History of Greece, 
17-18.) The widely differing descriptions of British 
constitutional kingship given by Blackstone and 
Mr. Grote are characterized alike by their unreality. 
Mr. Gladstone, who styles himself as ‘‘one whose 
life has been greatly absorbed in working with 
others the institutions of his own country ” (1 Glean- 
ings of Past Years, 212), gives it as his opinion that 
there is ‘‘no distinction more vital to the practice 
of the British Constitution, or to a right judgment 
upon it, than the distinction between the sovereign 
and the crown. The crown has large prerogatives, 
endless functions essential to the daily action, and 
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even the life of the State. To place them in the 
hands of persons who would be mere tools in a 
royal will would expose those powers to constant 
unsupported collision with the living forces of the 
nation, and to a certain irremediable crash. They 
are therefore intrusted to men who must be prepared 
to answer for the use they make of them. This ring 
of responsible ministerial agency forms a fence 
around the person of the sovereign which has thus 
far proved impregnable to all assaults.” (1 Glean- 
ings of Past Years, 234.) The development of the 
British Constitution from the Revolution of 1688 
till the present time may be said to consist mainly 
in the practical transference of the various preroga- 
tives of the crown from the sovereign to a cabinet 
responsible to Parliament, and through Parliament 
to the people at large. ‘‘I may,” says Mr. Freeman, 
‘‘mark a change in language which has happened 
within my own memory, and which, like other 
changes of language, is certainly not without its 
meaning. We now familiarly speak in Parliament 
and out of Parliament of the body of ministers 
actually in power, the body known to the Constitu- 
tion, but wholly unknown to the law by the name 
of ‘ the government.’ We speak of ‘ Mr. Gladstone’s 
government’ or ‘Mr. Disraeli’s government.’ I can 
myself remember the time when such a form of 
words was unknown, when ‘government’ still 
meant ‘government by king, lords and commons,’ 
and when the body of men who acted as the king’s 
immediate advisers were spoken of as ‘ministers’ 
or the ministry.” (Growth of the English Constitu- 
tion, 123-124.) Ample scope however has been left 
under the Constitution for the exercise by the 
sovereign, to use the words of Mr. Gladstone, of 
‘*a direct and personal influence in the work of 
government.” ‘‘To state the whole matter shortly,” 
says Mr. Bagehot, ‘‘ the sovereign has, under a con- 
stitutional monarchy such as ours, three rights — 
the right to be consulted, the right to encourage, 
and the right to warn.” (English Constitution, 75.) 
This passage from Mr. Bagehot’s writings was 
quoted with approval in debate in the House of 
Commons by Mr. Courtney on the 13th of May, 1879, 
and was accepted by Sir Stafford Northcote, who 
was then leader of the House of Commons, as a cor- 
rect description of the functions of the crown. 
(Hansard, 246, 3d series, 254,; 310.) ‘‘ The wearer 
of the crown,” says Mr. Gladstone, ‘‘is entitled on 
all subjects coming before the ministry to knowledge 
and opportunity of discussion unlimited save by the 
iron necessities of business. Though decisions 
must ultimately conform to the sense of those who 
are responsible for them, yet their business is to in- 
form and persuade the sovereign, not to overrule 
him. * * * The monarch has more than one 
advantage over his advisers. He is permanent, 
they are fugitive; he speaks from the vantage 
ground of astation unapproachably higher; he takes 
a calm and leisurely survey, while they are worried 
with the preparatory stages, and their force is often 
impaired by the pressure of countless detail.” 
(1 Gleanings of Past Years, 232.) If differences 











should arise between the crown and the cabinet 
with reference to a dissolution of Parliament, how, 
under the arrangements of the Constitution, could 
the difficulty be overcome? ‘‘The king, too,” says 
Mr. Bagehot, ‘‘ possesses a power according to 
theory for extreme use on a critical occasion, but 
which he can in law use on any occasion. He can 
dissolve; he can say to his minister, in fact if not 
in words, ‘This Parliament sent you here, but I will 
see if I cannot. get another Parliament to send some 
one else here.’” (English Constitution, 80.) Mr. 
Gladstone has himself however supplied an admir-, 
able answer to this question. In an article entitled 
‘*Kin Beyond the Sea,” which appeared in the 
North American Review for September, 1878, and 
which was written with the object of contrasting 
the British with the United States Constitution, 
Mr. Gladstone says: ‘‘In the face of the country 
the sovereign and the ministers are an absolute 
unity. The one may concede to the other, but the 


' limit of concession by the sovereign is at the point 


where he becomes willing to try the experiment of 
changing his government; and the limit of conces- 
sion by the ministers is at the point where they be- 
come unwilling to bear what in all circumstances 
they must bear while they remain ministers, the un- 
divided responsibility of all that is done in the 
crown’s name.” (1 Gleanings of Past Years, 236.) 
Again, ‘‘ There is,” says Mr. Gladstone, ‘‘ one great 
and critical act the responsibility for which falls 
momentarily or provisionally on the sovereign. It 
is the dismissal of an existing ministry and the ap- 
pointment ofanew one. * * * Unconditionally 
entitled to dismiss ministers, the sovereign can, of 
course, choose his own opportunity. He may defy 
the Parliament if he can count upon the people.” 
(1 Gleanings of Past Years, 230, 231.) 


The London correspondent of the New York Sun 
writes: ‘*The universal fault of policemen, which 
is worse here than in America, of limiting them- 
selves to efforts to convict the person whom they 
suspect of crime, has been sharply rebuked this 


week by a prominent judge. The wife of a man 
named Noel was found murdered. The police ac- 
cused the husband. Not a particle of direct evi- 
dence was found. No trace even of the pistol with 
which the murder was committed was obtained. 
The police produced a great mass of testimony con- : 
victing the husband of various faults but of no 
crimes during his past life. The magistrates ad- 
mitted the irrelevant stuff at the preliminary ex- 
amination, and committed him for trial.’ The case 
resembled the Borden mystery, but there were by 
no means so many suspicious circumstances involy- 
ing the prisoner. Judge Grantham of the upper 
court delivered a sweeping, scathing rebuke to 
both the police and the magistrates, and ordered 
the grand jury to find no bill. The case has also 
clearly defined the right to examine accused per- 
sons, The court holds that the police have no right 
to caution a prisoner as to his right to refuse to an- 
swer and then to question him. This practice 1s 
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against the principle of a prisoner's assumed inno- 
cence until he is proved guilty. The duty of the 
police is held to be only to announce to the accused 
the nature of the charge. Then if any statement is 
volunteered, it is competent evidence at the trial 
without any warning having been given, This is 
quite different from the policy actually pursued in 
all countries. If adopted in New York, it would 
deprive Superintendent Byrnes of his strongest 
weapon.” 


Mr. William Allen Butler of New York writes 
that ‘‘the lesson taught by the judicial career of 
Judge Blatchford is that professional fitness, meas- 
ured by the highest professional standard, is the 
essential prerequisite for the office of a judge, and 
that the great interests committed to the Federal 
judiciary must be lodged in absolutely competent 
hands. The example of this long and successful 
course of public duty so fully performed, because 
of the thorough training and large experience which 
made possible its high results, ought not to fail of 
its effect, and it will be fortunate if a successor in 
the vacant place in our highest court shall be found 
who will bring to it the weight and wealth of learn- 
ing and the unceasing fidelity to justice which we 
associate with the name and memory of Samuel 
Blatchford.” 


We hardly need call attention to the valuable 
dissertation on Breaches of Promise of Marriage, 
contributed by Mr. Edward J. Meegan of the Al- 
bany bar to this number of the Law JournaL. It 
is valuable because it is practical, giving in a concise 
form all the information that is obtainable in regard 
to actions for breach of promise, whether in prose- 
cuting or in defending them, and every point is 
fortified by reference to reported cases, Mr. Meegan 
has had experience in the trial of a number of such 
cases and has given more thought and more research 
to the subject than many lawyers ever have time or 
Opportunity to bestow. There is no treatise in the 
law libraries that will be so useful to a practitioner 
in breach of promise cases as this dissertation by 
Mr. Meegan. 

MEASURE OF DAMAGES FOR INJURIES TO 
THE PERSON. 


N Morris v. Highth Avenue Railroad, 68 Hun, ‘39, 
the General Term reduced a verdict from $9,000 

for injuries to the person of the plaintiff to $5,000, 
saying: ‘‘ The evidence shows that the plaintiff had 
been employed for two years as a mason’s tender, 
receiving $2 per day when he was able to 
secure work. The verdict, at five per cent interest, 
Tepresents an earning power of $450, cunsiderably 
more, probably, than the plaintiff could have earned. 
He was entitled to be compensated for the pain and 
suffering which he endured, and for his diminished 
ability to earn money in the future. The interest 
on the verdict indemnifies the plaintiff for his 
diminished earning power, and the principal sum 
isin addition. This, we think, is more than com- 





pensatory damages, and that a verdict of $5,000 is 
all that the evidence warrants.” 

While the same court, at the same term in Mosko- 
vitz v. Lighte, held a verdict for $2,000 damages for 
the death of a child four years old through negli- 
gence, recovered by the mother, was not excessive. 

In the first case, no authorities were cited, but in 
the latter case, Lockwood v. N. Y., L. EH. & W.R. 
0o., 98 N. Y. 523, was quoted as follows: ‘*The 
courts have found it impossible to lay down any 
definite guide for the jury in estimating damages 
under the act in question. * * * In but few 
cases arising under this act is the plaintiff able to 
show direct, specific pecuniary loss suffered by the 
next of kin from the death, and generally the basis 
for the allowance of damages has to be found in 
proof of the character, qualities, capacity and con- 
dition of the deceased, and in the age, sex, circum- 
stances and condition of the next of kin. The proof 
may be unsatisfactory and the damages may be quite 
uncertain and contingent. Yet the jurors in each 
case must take the elements thus furnished and 
make the best estimate of damages they can,” and 
Carpenter v. Buffalo, N. Y. & P. R. Co., 38 Hun, 
120, was referred to as holding: “One element in 
the sources from which loss to those, for whose 
benefit a recovery in such case is had, is to be ascer- 
tained, is their age, condition and circumstances, 
There is an entire absence of evidence in any of 
those respects of the father of the deceased. That 
he was living is the only fact which can be assumed 
in relation to his condition upon the evidence.” 

This question was very thoroughly considered in 
Houghkirk v. President, etc., D. & H. C. Co., 92 N. 
Y. 219, where a verdict of $5,000 was given for 
negligence in causing the death of a girl six years 
old. The General Term in that case declined to 
set aside the verdict as excessive. The court, 
Finch, J., writing the opinion and all concurring, 
says: ‘‘But within that range the jury is neither 
omnipotent nor left wholly to conjecture. They 
are required to judge and not merely to guess, and 
therefore such basis for their judgment as the facts 
naturally capable of proof can give should always 
be present, and is rarely, if ever, absent. The 
pecuniary loss in any such case may be composed of 
very different elements. It may consist of special 
damages, that is, of an actual, definite loss, capable 
of proof, and of measurement with approximate 
accuracy; and also of prospective and general dam- 
ages, incapable of precise and accurate estimate 
because of the contingencies of the unknown future. 
An example of such special and actual damages 
occurred in the case of Murphy v. New York Cent., 
etc., R. Co., 88 N. Y. 446, where we allowed as one 
element of the total loss, the funeral expenses of 
the deceased. To such an item the doctrine of 
Leeds v. Metropolitan Gas-light Co., 90 N. Y. 26, 
would have a proper application. To prove merely 
that there were funeral expenses, and without evi- 
dence of their character or amount, or even that 
they were usual and ordinary, to permit the jury 
to guess at their amount as an element of the total 
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loss, would be to substitute conjecture for proof 
where proof was possible, and a proper basis of 
judgment attainable. But the value of a human 
life is a different matter. The damages to the next 
of kin in that respect are necessarily indefinite, pros- 
pective and contingent. They cannot be proved 
with even an approach to accuracy, and yet they 
are to be estimated and awarded, for the statute 
has so commanded. But even in such case there is 
and there must be some basis in the proof for the 
estimate, and that was given here and always has 
been given. Human lives are not all of the same 
value to the survivors. The age and sex, the 
general health and intelligence of the person killed, 
the situation and condition of the survivors and 
their relation to the deceased; these elements fur- 
nish some basis for judgment. That it is slender 
and inadequate is true ( Tilley v. Hudson River R. Co., 
24.N. Y. 471); but it is all that is possible, and while 
that should be given (McIntyre v. New York Cent. R. 
Co., 37 N. Y. 289), more cannot be required. Upon 
that basis, and from such proof the jury must judge, 
and having done so, it is possible though not en- 
tirely easy, for the General Term to review such 
judgment and set it aside if it appears excessive, 
or the result of sympathy and prejudice. A difficult 
duty we grant; but not for that reason to be aban- 
doned. In its intrinsic nature it is no more difficult 
than to determine whether a verdict is excessive in 
an action for slander or libel where the injury is to 
reputation, or in actions where pain and suffering 
may be considered in ascertaining the loss.” 

The case last quoted from was cited in Birkett v. 
Knickerbocker Ice Co., 110 N. Y. 508, and the fol- 
lowing language held with reference to the matter 
under discussion: ‘‘ The” pecuniary injuries, ‘‘ for 
which recovery only can be had are always difficult 
of precise proof, uncertain and problematical, and 
what should be a proper compensation for them 
must always, upon such proof as can be made, be 
left to the judgment of the jury. That judgment is 
not an uncontrollable one, but is subject, if abused 
or not properly exercised, to be reviewed and 
modified in the court of original jurisdiction. Here 
there was proof of the circumstances of the plaintiff 
and his family, and the condition, character and 
sex of the child; and the authorities in this State 
would not justify a ruling that nominal damages 
only could be recovered. Jhl v. Forty-second Street, 
etc., R. Co., 47 N. Y. 817; Houghkirk v. President, 
etc., D. & H. Canal Co., 92 id. 219. The jury was 
not bound in estimating the compensation to be 
made for the death of the child, to confine their 
considerations to her minority. It is true that the 
plaintiff, as father, could command her services only 
during her minority. But in certain contingencies 
she might, after her majority, owe him the duty of 
support, which could, by legal proceedings, be en- 
forced; and after that event she might, in many 
ways, be of great pecuniary benefit to him. In 
estimating the pecuniary value of this child to her 
next of kin, the jury could take into consideration 
all the probable, or even possible benefits which 





might result to them from her life, modified as in 
their estimation they should be, by all the chances 
of failure and misfortune. There is no rule but 
their own good sense for their guidance, and they 
were not in this case bound to assume that no 
pecuniary benefits would come to the next of kin 
from this child after her majority.” 

The text writers say, ‘‘In case of mere negligence 
unattended by circumstances rendering it gross or 
willful or malicious, or exhibiting a wanton dis- 
regard for the plaintiff or the public, only actual 
and compensatory damages are recoverable in such 
case. Exemplary or punitive damages should not 
be allowed.” Deer. Neg., § 415. 

The word ‘ pecuniary” which is used in our 
statute relative to recovery for death of next of kin, 
issaid by Denio, J., in Tilley v. Hudson River R. Co, 
supra, to be used in reference to those in- 
juries to the affections and sentiments which arise 
from the death of a relative, and which, though 
painful and grievous to be borne, cannot be meas- 
ured or recompensed by money. It excludes also 
those losses which result from the deprivation of 
the society and companionship which are equally 
incapable of being defined by any recognized meas- 
ure of value.” 

Cases are numerous in this State and in other 
jurisdictions where verdicts have been set aside or 
modified because excessive, and no well-settled rule 
seems to have been established in this matter, the 
General Term having, under the decision of the 
Court of Appeals, power to refuse to pass upon this 
question, and to affirm, reverse, or modify the ver- 
dict of the jury as to the amount of damages with- 
out remedy by appeal to the Court of Appeals, which 
passes only upon questions of law. It is however 
exceedingly unusual to find a verdict disturbed be- 
cause inadequate, but it was held in Phillips v. 
South Western R. Co., L. R., 4Q. B. 406, thata 
verdict for $35,000 was inadequate where the plain- 
tiff, a physician, had a practice worth $25,000 a year, 
and had lost this practice for sixteen months before 
the trial, and had paid $5,000 for medical attendance, 
being permanently injured. 

The decision in Morris v. Eighth Avenue Railroad, 
Co., supra, would seem to be somewhat in conflict 
and irreconcilable with the line of authorities in this 
State during the past few years. It has been held 
that plaintiff who was eighty years old when injured 
by the sudden starting of a horse car, so that he was 
confined to the house for some time under surgical 
treatment, and the amputation of a part of one of 
his feet, was entitled to hold a verdict for $11,500. 
Jordon v. New York & Harlem R. Co., 80 N. Y. State 
Rep. 670. That where plaintiff’s face was crushed 
and the lower jaw was rendered immovable so as to 
prevent proper mastication and impair nutrition, 8 
verdict of $8,000 was sustained. Otis v. Cowles ete, 
Co, 26 N. Y. State Rep. 869. 

A verdict for $1,500 was sustained where the in- 
jury consisted of severe injury on the leg, and plain- 
tiff was kept three months in the hospital. Doylev. 
Manhattan Railway Co., 29 N. Y. State Rep. 316. 
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Where, by mistake of the physician, plaintiff lost 
teeth and was obliged to have two pieces of jaw- 
bone removed, and her health was permanently in- 
jured, $13,000 was held not excessive. Allan v. 
State Steamship Co., 29 N. Y. State Rep. 288. 

A verdict for $25,000, for a child three and one- 
half years old, who lost his leg through the negli- 
gence of acar driver, was sustained. Hhrmans v. 
Brooklyn City R. Co., 38 N. Y. State Rep. 990. 

A verdict for $1,500, recovered by a working girl 
against a street railway company for injury confin- 
ing her to bed for a month and preventing her 
working fora year, was sustained. Fowler v. Broad- 
way & Seventh Avenue R. Co., 36 N. Y. State Rep. 
806. 

A verdict for $8,000 against a street railway com- 
pany for serious and permanent injuries to plaintiff, 
a school teacher, was sustained. Alexander v. 
Rochester City & Brighton R. Co., 35 N. Y. State 
Rep. 701. 

A verdict of $14,000 for permanent injuries in 
disfigurement of plaintiff, fifty-nine years of age, 
was sustained. Wallace v. Vacuum Oil Company, 
85 N. Y. State Rep. 607; affirmed, 128 N. Y. 509. 

A verdict for $8,000 for injuries to plaintiff, a 
girl of thirteen, by a collision resulting in curvature 
of the spine, making her a chronic invalid, is not 
excessive. Bennettv. N. Y. C. &d H. R. R. Co., 40 
N. Y. State Rep. 948; affirmed, 133 N. Y. 563. 

A verdict for $12,000 against a railway company, 
in favor of an infant plaintiff who lost his leg in an 
accident, held not excessive. Akersloot v. Second 
Avenue R. Co., 40 N. Y. State Rep. 231. 

A verdict for $5,000 for injuries received in a 
railroad collision, where plaintiff's witnesses swore 
that the injuries to his leg were irreparable, and 
defendants’ witnesses testified that it was not per- 
manent, was sustained. Kellow v. L. I. R. Co., 42 
State Rep. 833. 

A verdict of $3,500 for injuries to plaintiff, a gir) 
of fourteen, by which she was confined to her bed 
for two weeks, and for twenty months was nervous 
and sleepless, suffering much pain, was held not to 
be excessive. Dernell v. N.Y. C. &H. R. 8. Co., 
40 N. Y. State Rep. 948; affirmed, 133 N. Y. 563. 

And so of a verdict for $4,750 for personal in- 
juries whereby plaintiff was confined to his bed 
seven weeks, enduring much pain and suffering, and 
his leg was permanently shortened and his nervous 
system permanently affected. Dougherty v. Rome, 
Watertown etc., R. Co., 45 N. Y. State Rep. 154. 

But a verdict for $5,000 recovered by a child four 
years old from injuries resulting from a fall ona 
defective stairway, was held excessive. vers v. 
Weil, 43 N. Y. State Rep. 336. 

The case most in point however is Wooster v. West- 
ern N. Y. & Penn. R: Co., 40N. Y. State Rep. 844, 
where plaintiff, who was a flagman in the defend- 
ant’s employ, slipped so that he was caught and had 
his hand crushed. He was twenty-nine years old 
and earning $2.30 a day before the accident. He 
lost his hand and could only earn $1 day after- 
ward. The court held that he suffered pain and 





must through life suffer the inconvenience and 
mortification arising from the loss of his hand, and 
that the verdict of $6,500 was not excessive. 

The rule to be deduced from the various decisions 
seems to be that it is a matter to be determined ac- 
cording to the facts of each particular case, and no 
rule of law is applicable thereto except that the 
verdict must not have been the result of passion or 
prejudice, and that the General Term will pass 
upon the sufficiency or otherwise of the verdict 
upon appeal and determine whether or not it should 
be vacated, modified or affirmed. Fifth Depart- 
ment, General Term, October, 1891. 


BREACHES OF PROMISE TO MARRY. 


MMHE right to maintain an action for refusal to fulfil 
an engagement to marry is of great antiquity in 
the common law. As early as 1698(1) we find 
sustained an action brought by a man against a woman, 
one of the judges referring to an earlier case reported 
in Vaughan. In 1732(2) a girl of fifteen years was per- 
mitted to recover against an adult. A remedy for spe- 
cific performance was given in the Spiritual Court, 
compelling a celebration of the marriage in fucie eccle- 
sia; but this remedy was lost if a suit for damages was 
brought.(3) The last instance of a suit for this purpose 
was in 1752, and the right to bring it was abolished by 
Lord Hardwicke's Act (26 Geo. II, chap. 33). But in 
this country the only remedy is by an action for dam- 
ages.(4) In Paul v. Frazier(5), decided in 1807, Parsons, 
C. J., said: ‘As the law now stands, damages are re- 
coverable for a breach of promise of marriage.’”’ 


THE CONTRACT. 


Mr. Addison’s(6) definition is: ‘‘Contracts of betroth- 
ment are contracts between a man and a woman to 
marry at a future time.’’ No formal language is nec- 
essary to constitute the contract.(7) Promises must 
be reciprocal,(8) but it is not necessary that assent to 
the engagement by both parties be concurrent. If au 
offer be made, it remains open for acceptance for a rea- 
sonable time, and after acceptance the contract is com- 
plete.(9) If a man enters into a bond to marry a 
woman by a day named, he is responsible for non-per- 
formance, although the female may not be bound bya 
reciprocal contract to marry him.(10) In such a case it 
is the duty of the man to go and offer himself to the 
female.(11) A female may also be bound by such a 
bond, but as it is said “‘ that females are in general pecu- 
liarly liable to be deceived and imposed upon in affairs 
in which their feelings are concerned,”’ such a bond is 
regarded with suspicion, especially where the man has 





(1) Harrison v. Cage, 5 Modern, 411. 

(2) Holt v. Ward Clarendon, 2 Strange, 937. 

(3) 6 Bacon Abr. 461 (Bouvier’s ed. ). 

(4) Cheney v. Arnold, 15 N. Y. 345. 

(5) 3 Mass. 71, 73; Short v. Stotts, 5S Ind. 20; Foster v. Scof- 
field. 1 Johns. 297. ‘If a man seduce a woman under a prom- 
ise of marriage, we allow an action for the seduction at the 
suit of the father, and an action for a breach of promise at 
the suit of the daughter.”’ Denio, C. J., in Cheney v. Arnold, 


supra. 

6) Add. Cont. (Abbott’s notes) 835. 

(7) Homan v. Earle, 53 N. Y. 267; Whightman v. Coates, 15 
Mass. 1. 

(8) Espy v. Jones, 37 Ala. 379; Standford v. Gentry, 32 Mo. 
477; Allard v. Smith, 2 Metc. (Ky.) 297; Weaver v. Bachert, 2 
Penn. St. 80. 

(9) Veneall v. Venesu, 4 F. & F. 344; 2 Pars Cont. (7th ed.) 61. 

(10) Atkins v. Fair, ] Atk. 287. 

(11) Holeraft v. Dickenson, 1 Freem. 346; Seymour v. Gar- 
side, 2D. & R. 57. 





66 


THE ALBANY LAW JOURNAL. 








not entered into a corresponding engagement on his 
part.(1) If such a bond is obtained by misrepresenta- 
tion or concealment of the circumstances and situation 
in life of the party to whom it is given, it may be set 
aside.(2) Prior to the adoption of the statutes allow- 
ing parties to be witnesses there was some conflict in 
the cases as to the necessity of providing an express 
promise, some courts held it to be necessary(3), but the 
prevailing doctrine was, that a promise to marry might 
be inferred from the conduct, demeanor and behavior 
of the parties, circumstantial evidence furnishing all 
the proof required.(4) 

The plaintiff in the action can now testify and tell 
the story, but the loverlike conduct is still important 
in corroboration if a conflict of testimony arises. If 
however the plaintiff is unable to testify to an express 
promise, it is sufficient to establish the contract if their 
acts and language were such as to clearly indicate that 
they intended a mutual engagement, and understood 
it to exist.(5) The New York Court of Appeals(6) 
has fully indorsed the rules laid down in the English 
case of Honeyman v. Campbell, 5 Wils. & Shaw, 144; 2 
Dow. & Clark, 282, viz.: 1. That the contract may be 
proved by direct or by circumstantial evidence. 2. 
That there must be a serious promise, intended as 
such by the person making it, and accepted by the 
person to whomit was made. 3. That mere courtship, 
or even an intention to marry, is not sufficient to con- 
stitute a contract of marriage. 


By Wuat LAw GOVERNED. 


The general rule is that a marriage good by the law 
of the place of solemnization is good everywhere, un- 
less contrary to the prohibitions of natural law or the 
express prohibitions of a statute.(7) But the rule is 
otherwise as to promises to marry, and if, by reason of 
the near relationship of the parties, their marriage 
would be void where promise was made, an action for 
breach of promise will not be sustained even in the 
State where the parties in good faith agreed to be mar- 
ried.(8) 

CAPACITY. 

All persons (except infants) capable of making a valid 
contract of marriage may make a valid engagement to 
marry ata future time. At common law a male of 
fourteen years and a female of twelve years could 
marry.(9) In this country, by force of local statutes, 
the age varies from fourteen to eighteen for males, 
and twelve to sixteen for females.(10) If both parties 
are under the age to marry the promise would be 
void.(11) An infant's promise to marry is not binding 
while executory,(12) although the female may have been 





(1) Cook v. Richards, 10 Ves. 437. 

(2) Key v. Bradshaw, 2 Vern. 102. 

(3) Ryan v. Cleary, 5 Irish L. T. Rep. 178; Garrie v. Lindsay, 
6 Irish L. T. 348. 

(4) Hickey v. Champion, 20 W. R. 752; Wilcox v. Godfrey, 
26 LT. (N. S.) 328, 481; Hotchins v. Hodge, 38 Barb. 117; 
Kniffen v. McConnell, 30 N. Y. 285; Hitt v. Moulton, 21 N. H. 
586; Perkins v. Hersey, 1 R. I. 493; Lawrence v. Cook, 56 Me. 
187; Munson v. Hastings, 12 Vt. 346; Waters v. Bristol, 26 
Conn, 398; 1 Ohio St. 26: Tifft v. Marsh, 1 W. Va. 38; Espey v. 
Jones, 37 Ala. 379; 36 Am. Dec. 374,n.; Hvok v. George, 108 
Mass. 324; Dean v. Skiff, 128 id. 174, McCruen v. Hildebrand, 
85 Ind. 204. 

(5) Homan vy. Earles, 53 N. Y. 267. 

(6) Homan v. Earles, supra. 

(7) Van Voorhis v. Brintnall, 86 N. Y. 18; 21 Am. Law Reg. 
(N. 8S.) 9, 22. 

(8) Campbell v. Crampdon, 8 Blatchf. 150; Story Confl. Laws, 
§ 103. 

(9) Reeve Dom. Rel. (ed. 1862) 355; 2 Kent Com. 78. 

(10) Schoul. Dom, Rel. 32; Tyl. Inf. & Cov. (2d ed.), § 82. 

(11) Fiebel v. Obersky, 13 Abb. Pr. (N.S ) 404; see 21 Alb. L. 
J. 328. 

(12) Rush v. Wick, 31 Ohio St. 521; Hamilton v. Lomax, 26 
Barb. 615. 








seduced under such promise.(13) Although an infant is 
not liable to be sued fora breach of promise of mar- ' 
riage, the adult is bound, and may be sued for a breach 
on his part, and action lies when the breach occurs be- 
fore majority is reached.(14) Under a statute which 
fixed the age of males at eighteen and females at six. 
teen competent to contract marriage, it was held not 
to empower the making of valid executory contracts 
of marriage for breach of which suits may be 
brought.(15) After the infant arrives at majority he 
may ratify the promise, and so render it binding.(16) 
By the English statute of 37 and 38 Victoria, chapter 
62, section 2, itis enacted that no action shall be main- 
tained upon “‘any ratification made after full age of 
any promise or contract made during infancy.’’ This 
was held to apply to promises to marry,(17) and some 
differences of opinion exist among the judges as to 
what words and conduct of the parties constitute a 
mere ratification or a promise which would be a new 
contract to marry. The fact that the adult did not 
know the other party was under age makes no differ- 
ence.(18) 
INVALID PROMISES. 


A promise of marriage in consideration that the 
plaintiff would have carnal connection with the de- 
fendant is void.(19) The illicit intercourse must enter 
into the agreement to marry or it will not affect the 
legality of the promise.(20) A promise made after se- 
daction, and in consequence thereof, is valid,(21) butif 
the illicit intercourse is agreed to be continued, the 
promise is void(22). The promise of a married person to 
marry.(23) even though it be conditional on divoree(24) 
or on his wife’s death,(25) is invalid as against public pol- 
icy. If impotence renders a marriage void, the prom- 
ise of one so afflicted is invalid.(26) But knowledge 
of the facts by the other contracting party is necessary 
or an action will lie.(27) 

A refusal to submit to a surgical operation which 
would enable the party to perform marital duties in- 
validates the promise to marry.(28). A promise be- 
tween near relatives, forbidden by statute or the com- 
mon law, to marry is void.(29) A promise not to marry 
at all is void,(30) or not to marry within six years, (31) 
or not to marry any one but the promisee, as marriage 
should be free; should proceed from choice, not from 





(13) Leichtweiss v. Treskow, 21 Hun, 487. 

(14) Willard v. Stone, 7 Cow. 22; Reish v. Thompson, 55 
Ind. 34. 

(15) Frost v. Vought, 37 Mich. 65. 

(16) 20 Am. Law Reg. (N. 8.) 459, n. 

(17) Ditcham v. Worrall, L. R.,5C. P. D. 410. 

(18) Tyler Inf. & Cov. (2d ed.) 60. 

(19) Steinfield v. Levy, 16 Abb. (N. S.) 26; Hanks v. Naglee, 
54 Cal. 51; 8. C., 35 Am. Rep. 67; Goodall v. Thurman, 1 Head, 
209; Baldy v. Stratton, 11 Penn. St. 316; Saxon v. Wood, 30 
N. E. Rep. (Ind. App ) 797; Lewis v. Goetschius, 20 N: Y. 
Wkly. Dig. 140. 

(20) Kurtz v. Frank, 76 Ind. 594; 8S. C., 40 Am. Rep. 275. 

(21) Hotchkiss v. Hodge, 38 Barb. 120. 

(22) Boigneres v. Boolon, 54 Cal. 146, 

(23) Haviland v. Halstead, 34 N. Y, 643; Paddock v. Robin- 
son, 63 Ill. 99; Drennan v. Douglass, 1('2 id. 521. 

(24) Noice v. Brown, 39 N. J. Law, 133; 38 id. 228. 

(25) Millward v. Littlewood, 20 L. J. Exch. 2. 

(26) Gulick v. Gulick, 41 N. L. Law, 13. 

(27) Chammer v. Muller, 388 N. Y. State Rep. 583; Kerns v. 
Hogenbuckle, 42 id. 210; Kelly v. Riley, 108 Mass. 339; Coover 
v. Davenport, 1 Heisk. 368; Blattmacher v. Saul, 29 Barb. 
22 


(28) Gring v. Lerch, 7 East. Rep. 461; 112 Penn. St. 244; 8.C., 
56 Am. Rep. 314. 
(29) Campbell v. Crompton, 18 Blachf. 150; S. C., 8 Abb. N. 


C. 363; 2 Pars. Cont. (7th ed.) 65. But otherwise if not withia 
the prohibited degrees. Alberts v. Albertz,78 Wis. 72. 

(30) Lowe v. Peers, Wils. 371; 4 Burr. 2225. 

(31) Hartley v Rice, 10 East, 22; Sterling v. Sennickson, 2 
South. 756. 
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compulsion ;(1) and the rule is the same even where 
there are mutual exclusive promises of the engaged 
parties.(2) The bond of the widow not to marry 
again,(3) or a clause in a marriage settlement that in 
the event of the wife’s death the husband shall not 
marry again, is invalid.(4) Certain limitations are 
permitted, as a promise not to marry any person be- 
longing to a particular country(5) or religious sect, (6) 
or a particular person,(7) are valid. 


CONDITIONAL PROMISES. 


A contract to marry may be on condition, and if the 
condition be a lawful one, the liability accrues as soon 
as the condition has been performed,(8) as to marry a 
woman if she will comefrom America to England,(9) 
or when certain buggies are finished,(10) or as soon as 
business is settled,(11) or that the girl shall have a cer- 
tain marriage portion,(12) or on father’s death ;(13) but 
agreement to marry atthe death of parents or rela- 
tions from whom money is expected, and who are kept 
in ignorance of the agreement, are viewed with sus- 
picion, and unless the circumstances showed them to be 
fair they would be held to be void.(14) 1f however the 
condition does not affect the contract materially, the 
promisor is bound,(15) and an entirely uncertain or very 
remote condition would render the promise void.(16) 


STATUTE OF FRAUDS. 


Mutual promises to marry are not within the statute 
of frauds.(17) The promise need not be in any particu- 
lar form,(18) or in writing.(19) A question much de- 
bated is whether it is void, if it appears by the terms 
of the promise that itis not to be performed within 
oneyear. There are many cases holding that such a 
promise is within the statute, and void.(20) The rule 
in New York(21) is otherwise, the court holding that 
the provision of the statute requiring contracts to be 
in writing inless to be performed within one year,only 
applies to fraudulent conveyances and contracts relative 
to goods, chattels and things in action. If the promise 
might be performed within a year, it is valid, as upon 
the’ return from a contemplated voyage, which was 
expected to take eighteen months, but which may 
not,(22) or to marry within three or four years.(23) If no 
time is specified, it is held to be a continuing contract, 





(1) Phillips v. Medbury, 7 Conn. 578; 
Hill, 444. 
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and not within the statute.(24) An agreement to pay 
$2,000 if a woman would marry the promisor is within 
the statute, and the promise to marry is void.(25) 


PARTIES TO ACTION. 


The right of action for breach of promise to marry 
vests in the injured party, who alone is entitled to sue 
for the damages sustained. A parent or guardian has 
no right of action.(26) An infant plaintiff will appear 
by guardian appointed by the court. The action may 
be maintained by a man against a woman, as well as by 
the woman against the man.(27) At common law hus- 
band and wife must be joined as parties defendants 
for breach of the wife’s contract, made before her mar- 
riage, to marry the plaintiff.(28) If the wife died the 
husband would not be liable, but if the husband died 
she might be sued upon her promise.(29) The codes of 
practice in most of the States change the common law 
in these respects. In North Carolina(30) it was held 
that the husband of a plaintiff in a breach of promise 
action, married after the action was commenced, is not 
a necessary party thereto. 


DEFENSES. 


1. Character and habits. Happiness being the goalin 
a matrimonial alliance, the law is not so unreasonable 
as to enforce a contract where one of the parties is un- 
worthy by reason of character or habits unknown to 
the other party when the promise was made. If the man 
turns out, upon inquiry,to be of bad character, (31) or if 
he conducted himself ina brutal or violent manner, 
and threatened touse his affianced ill, she may law- 
fully refuse to marry him.(32) The plaintiff's unchas- 
tity,if unknown to the defendant, is a good defense.(33) 
That plaintiff has had a bastard ten years before the 
promise, though she had since lived a correct life, de- 
stroys the right of action.(34) Unchastity after the 
promise absolves defendant from the engagement, 
whether it was known to him or not.(35) 

It isa defense if the plaintiff was affected with a ve- 
nereal disease, though he did not place his refusal on 
that ground.(36) Previous incontinence, discovered af- 
ter seduction under promise of marriage, goes in miti- 
gation, and not in bar, of damages.(37) That the plain- 
tiff's brother kept a bawdy house, without connecting 
her with it, is inadmissible for any purpose.(38) Any 
misconduct showing that plaintiff would be an unfit 
companion in married life may be given in evidence in 
mitigation of damages, as intoxication.(39) If a woman 
is the victim of a rape, without her fault, the engage- 
ment is broken.(40) ‘* Most of the defenses which are 
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Penn. St. 504; Guptill v. Verback, 58 Iowa, 98; Butler v. Esch- 
leman, 18 Ill. 44; Irving v. Greenwood, 1C. & P. 350; Palmer 
v. Andrews, 7 Wend. 142. 

(34) Bench v. Merrick, 1 Car. & Kir. 463; Bell v. Eaton, 28 
Ind. 468. 

(35) Sprague v. Craig, 51 Ill. 288. 

(36) Kautzler v. Grant, 2 Brad. (Ill.) 286. A man may break 
an engagement if afflicted with syphilis, which has reap- 
peared after the engagement without fault on his part. 
Shackleford vy. Hamilton, 14 Ky. L. Rep. 11. 

(87) Sheahan v. Barry, 27 Mich. 217. 

(38) Shearman v. Rawson, 102 Mass. 395. 

(39) Button v. McCauley, 1 Abb. Ct. of App. 282. 

(40) 2 Pars. Cont. (7th ed.) 67, n. 


Parks v. Maybee, 5 
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open to women too, but of course it would be necessary 
for a woman defendant to fix the plaintiff with much 
more than mere sexual immorality before she would 
be entitled to disregard her promise.’’(1) 

2. Disease. Any disease unfitting the defendant for 
the marriage state, not known to the defendant at the 
time of making the promise, may be shown in bar.(2) 
One afflicted with a venereal disease, if contracted sub- 
sequently to the promise, or if contracted before the 
promise, and he knew it was incurable, is liable for a 
breach, but if he believes its effects would be tempo- 
rary only, heis not liable.(3) A woman is not bound 
to marry a man who has an abscess on his breast.(4) 
That since the promise the defendant had frequent and 
severe bleeding at the lungs is no defense, the court 
remarking that perhaps the plaintiff might like to be 
his widow.(5) 

Bad state of health is no excuse for non-perform- 
ance,(6) unless it incapacitate from marriage or ren- 
der it unsafe or improper.(7) Entire deafness or 
blindness, or other important physical incapacity oc- 
curring after the promise, would be a good defense.(8) 
That the plaintiff was insane before the promise was 
entered into, is no answer, provided she was sane at 
the time of the promise.(9) 

3. Duress. A promise to marry under duress is not 
binding. A promise made at the point of a pistol, or 
to get free from actual confinement, would not be en- 
forceable.(10) Duress must be pleaded; the facts 
thereof should be stated; a general averment will not 
do.(11) 

4, Fraud. A woman is not bound to disclose any thing 
concerning herself, except her previous unchastity 
or her unfitness for sexual intercourse ;(12) any false 
representations made by her or on her behalf, with her 
knowledge, for the purpose of deveiving the promisor, 
relating to her social position, to her fortune, or to her 


prior habits of life, or to her character, renders the 


contract void.(13) Ifa widow conceals her previous 
marriage, and betroths herself as a virgin, she is guilty 
of fraud.(14) Ifthe woman secretly disposes of her 
property after the engagement, or insists upon a mar- 
riage settlement, the man is not bound.(15) 

A party is not bound to disclose a previous engage- 
ment.(16) A man is presumed, when he makes an en- 
gagement to marry, to have made himself acquainted 
with her appearance, her temper, her manner,and other 





(1) Shirley Lead. Cas. (ed. 1888) 208. Mr. Bailey dissents 
from this. Bailey Onus Probandi, 43. 

(2 Wood Mayne Dam., § 680; Gring v. Lerch, 112 Penn. St. 
244. . 

(3) Allen v. Baker, 86 N.C. 91. See Shackleford v. Hamilton, 
14 Ky. L. Rep. 11. 

(4) Atchinson v. Baker, Peake Add. C. 103. 

(5) Hall v. Wright, E., B. & E. 746; 96 Com. L. 745. 

(6) Boast v. Firth, L. R.,4C.P.8. It may be shown in 
mitigation of damages. Sprague v. Craig, 51 Ill. 292; Mabin 
v. Webster, 129 Ind. 430. 

(7) 2 Pars. Cont. (7th ed.) 66. 

(8) Short v. Stone, 8 Q. B. 369. In France it seems that the 
loss of a nose would be sufficient to break engagement. At 
common law it would hardly be held that a misfortune which 
merely affected personal beauty was a sufficient defense. 2 
Pars. Cont. (7th ed.) 67, n. 

(9) Baker vy. Cartwright, 100 Eng. C. L. 124. See Simmons v. 
Simmons, 8 Mich. 318. 

(10) McCunn v. Hildebrand, #5 Ind. 204. 

(1) Pom. Rem. & Rem. Rights, § 688. 

(12) Gring v. Lerch, 112 Penn. St. 244; Baker v. Cartwright, 
10 C. B. (N. 8.) 124; Denslow v. Van Horn, 16 Iowa, 476; Berry 
v. Bakeman, 44 Me. 164. 

(13) Foote v. Hayne, 1 Car. & P. 546; Bell v. Eaton, 28 Ind. 
468. She must either make the representation herself, or be a 
party to it, to vitiate the contract. Foote v. Hayne, supra. 

(14) 2 Pars. Cont. (7th ed.) 67. 

(15) 2 Add. Cont. (Abbott's ed.) 327, bottom page. 

(16) Beachery v. Brown, Ell., Bl. & Ell. 796; 29 L. J. Q. B. 
106. 





matters which are obvious to the understanding.(17) 
A person who promises marriage, also promises or war- 
rants that he is legally capable of marrying, unless the 
other party knew to the contrary.(18) 

5. Other defenses. If, after a refusal to marry, the 
woman has voluntarily lived with him as his wife, there 
can be no recovery.(19) A refusal to marry according 
to the rules and customs of a particular church, such 
rules and customs being a part of the contract, is a 
defense.(20) An actual engagement with another of 
the plaintiff during the time of the engagement to the 
defendant is matter for the jury.(21) Declarations of 
the plaintiff, made a few days after breach, that she 
cared nothing for defendant; that all she wanted was 
his money, and would only marry to spite his family, 
may be shown in defense.(22} It is not a defense, 
that after the promise the defendant discovered that 
he could not live happily with the plaintiff,(23) or that 
he made his promise in bad faith,(24) or that after he 
had refused to marry her he offered to carry out his 
contract.(25) 

When suit is brought, an offer to marry is no de- 
fense.(26) As the place of performance, in the absence 
of an agreement, is the residence of the woman,(27) so 
the man is to furnish the home, and the woman must 
agree to live there, as upon a farm.(28) 


Wat CONSTITUTES A BREACH. 


(1) Time of performance. If no time is specified it ig 
a contract to marry ina reasonable time on request.(29) 
In determining what isa reasonable time, the age of 
the parties, their pecuniary ability, and in general the 
circumstances of the particular case are to be taken 
into account.(30) The request to marry should be made 
in a reasonable time.(31) Where two Hebrews fixed a 
day for their marriage, which they subsequently ascer- 
tained to be a day on which, by the custom of their 
church, marriage was forbidden, and it had been agreed 
between them that the marriage, when celebrated, 
should be in accordance with the Hebrew usages, no 
action will lie for refusal to marry on that day.(32) Ifa 
day has been fixed, a failure to marry on that day is no 
breach, the contract continues in force until either one 
of the parties, by conduct or words, evinces that he or 
she is unwilling to marry.(33) 

(2) Breach. (a) Plaintiff's readiness. To put the de- 
fendant in default the readiness of the plaintiff must 
appear, for the defendant cannot be charged with a 
breach of contract unless the plaintiff was ready and 
willing to perform(34) and it is for the jury to deter- 
mine whether or not the plaintiff was ready and will- 
ing.(35) 


(17) Gring v. Lerch, 112 Penn. St. 244. 

(18) Millward v. Littlewood, 5 Exch. 775; 20 L. J. Exch. 2 

(19) McDonald vy. McCann, 4 City Hall Rec. 68. 

(20) Stone v. Appel, 12 Ill. App. 582. 

(21) Doubet v. Kirkman, 15 Brad. App. 622. 
Clay, 18 Mo. 318. 

(22) Miller v. Rosier, 31 Mich. 475. 

(23) Coolidge v. Neat, 129 Mass. 146; Sheahan v. Rarry,27 
Mich. 217. 

(24) Prescott v. Guyler, 32 Ill. 312. 

(25) Holloway v. Griffith, 32 Towa, 409; Southard v. Wex- 
ford, 6 Cow. 284. See Kelly v. Renfro, 9 Ala. 328. 

(26) Bennett v. Beam, 42 Mich. 354. 

(27) Graham v. Martin, 64 Ind. 567. 

(28) Hook v. George, 100 Mass. 331. 

(29) Bennett v. Beam, 42 Mich. 346; Cole v. Holliday, 4 Mo. 
App. 94; Blackburn v. Mann, 85 Ill. 222. 

(30) Waggenseller v. Simmers, 97 Penn. St. 465. 

(31) Cole v. Holliday, 4 Mo. App. 94; Prescott v.Guyler, 82 Ill. 
323. 
(32) Stone v. Appel, 12 Ill. App. 582, 

(33) Kelly v. Renfro, 9 Ala. 325; 44 Am. Dec. 441. 

(34) Graham v. Martin, 64 Ind. 567; Wible v. Coplinger, 13 B. 
Monr. 464. 

(85) McCormick v. Robb, 24 Penn, St. 44. 
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(b) Request. Where the promise was general, no time 
being fixed for the marriage, an offer to perform by 
the plaintiff and a refusal by the defeudant must be 
shown,(1) but a formal request and refusal is not nec- 
essary, it is sufficient if there appear by the conduct of 
the parties and by circumstances an unequivocal inten- 
tention of the defendant not to perform his con- 
tract.(2) In the case of a woman, the modest expres- 
sion of her readiness to be married in presence of the 
man is a sufficient request.(3) A parent or some other 
friend whose authority may be inferred from the rela- 
tions existing between the parties may make the offer 
or request on behalf of the plaintiff.(4) The plaintiff, 
by proving a promise, breach thereof, and loss, makes a 
prima facie case, and it rests upon the defendant ‘to 
show vindication on his part.(5) 

(c) Repudiation of promise. No request is necessary 
if a party refuses to be married on the day fixed,(6) or 
if the defendant has renounced his promise or broken 
off his engagement,(7) or repudiates his promise and 
declares he will not be bound by it,(8) or has ab. 
sconded,(9) and suit may be begun at once.(10) Where 
the defendant promised to marry the plaintiff as soon 
as his father died it was held that the plaintiff could 
sue while the defendant’s father was alive—where the 
defendant repudiated the promise to marry her dur- 
ing his father’s life.(11) 

(8) Marrying another. If defendant marries another 
no tender or request by the plaintiff need be shown(12) 
and an action lies at once, and it is not necessary to 
wait until the day fixed has passed.(13) And for the 
purpose of proving the marriage to another, evidence 
tending to show living together as man and wife is suf 
ficient to go to the jury.(14) 

(4) Other cases. If the defendant promised that 
another person should marry the plaintiff, it is no de- 
fense that such other refuses because the defendant 
promised on his own responsibility that which another 
might prevent from being done.(15) If the defendant 
was at the time of the promise already married an 
action lies at once if the plaintiff was ignorant 
thereof.(16) 


SURVIVORSHIP OF ACTION—ABATEMENT. 


The death of one of the contracting parties termi- 
nates the contract, the action does not survive, and an 





(1) Weaver v. Backert, 2 Penn. St. 80; Fidler v. McKinlay, 
21 Ill. 308; Shellenbarger v. Blake, 67 Ind. 76. 

(2) Coil v. Wallace, 24 N. J. L. 291; Hubbard v. Bonesteel, 16 
Barb. 360; Prescott v. Guyler, 32 Ill. 312; Waggenseller v. Sim- 
mers, 97 Penn. St. 465; Grump v. Stoker, 3 Gilm. 202; Laurence 
v. Cooke, 56 Me, 194. 

a Cole v. Holliday, 4 Mo. App. 94; Green v. Spencer, 3 Mo, 

(4) Kniffen v. McConnell, 30N. Y. 285; Prescott v Guyler, 
RII. 312; Cole v. Holliday, 4 Mo. App. 94. 

(5) Johnson v. Smith, % Pittsb. 184. 

(6) Reed v. Clark, 47 Cal. 194. 

(7) Willard vy. Stone, 7 Cow. 22; McCormick v. Robb, 24 
Penn. St. 44; Waggenseller v. Simmers, 97 Penn. St. 465. 

(8) Frost v. Knight, 41 L, J. Exch. 78. 

(9) Johnson y. Caulkins, 1 Johns. Cas. 116. 

(10) Burtis v. Thompson, 42 N. Y. 246; Kurtz v. Frank, 76 
Ind. 594; Holloway v. Griffiths, 32 Iowa, 409; Frost v. Knight, 
L, R.,7 Exch. 111; Lahey v. Knott, 8 Oreg. 198; Hunter v. 
Hatfield, 68 Ind. 416; Platt v. Brand, 26 Mich. 173. 

‘ 7 os v. Knight, L. R., 7 Exch. 111; 11 Am. Law Reg. (N. 

(12) Short v. Stone, 8 Q. B. 358. 

(13) Sheahan v. Barry, 27 Mich. 216; Pettingill v. McGregor, 
12 N. H. 179; Lahey v. Knott, 8 Oreg. 198; Shellenberger v. 
Blake, 67 Ind. 76; Clements v. Moore, 11 Ala. 35. 

(14) Pettingill v. McGregor, 12 N. H. 179. 

(15) 2 Pars. Cont. (7th ed.) 68. All marriage brokage con- 
tracts are void. Duval v. Wellman, 16 N. Y. State Rep. 607. 

(16) Kelley v. Riley, 106 Mass. 339; Newell v. Sullivan, 53 Vt. 
507; Wylde v. Harris, 8 N. Y. Leg. Obs. 71; Kern v. Hogen- 
buckle, 42 N. Y. State Rep. 210, 








executor cannot maintain an action for a breach dur- 
ing his testator’s life, nor is an executor liable to be 
sued therefor; the action is essentially personal and 
dies with the party(17) unless special damage be 
shown.(18) Special damage is that which may be given 
in evidence to aggravate the damages sued for in an 
action already pending or which may be itself a dis- 
tinct cause of action; loss of time and expenses incur- 
red in preparation for marriage are grounds of damage 
directly incidental to the breach of a promise, but not 
of special damage.’’(19) An allegation of special dam- 
age for not executing an ante-nuptial contract which is 
within the statute of frauds is not sufficient to bring 
the case within the rule.(20) The action abates by the 
marriage of the parties, and the plaintiff's attorney has 
no lien for fees.(21) An action for alleged fraud of the 
defendant in that he induced the plaintiff to marry 
him on the false representation that his first wife 
was dead does not survive.(22) 


SEDUCTION. 


Independent of statute a seduced female cannot 
maintain an action for damages for her own seduc- 
tion.(23) If the defendant, during the subsistence of 
the promise of marriage, has seduced the plaintiff, this 
fact may be proved in aggravation of the damages.(24) 
And an instruction by the court to the jury in such a 
case that the damages cau scarcely be too heavy, is not 
erroneous. (25) 

But the seduction must be alleged in the com- 
plaint,(26) and the seduction must follow the promise 
and must be accomplished on the faith of it ;(27) dam- 
ages cannot be recovered for the child’s mainte- 
nance,(28) or for the loss of time or the expenses of 
medical or other attendance.(29) It may be alleged and 
proven that after the promise the woman was seduced 
and that the defendant infected her with venereal dis- 
ease.(80) But not that she had had a miscarriage or 
was raped by the defendant.(31) 


RESCISSION. 


The parties to an engagement to marry may dissolve 
it, by mutual consent,(32) at any time before cousum- 
mation; and a release is a good consideration to pay 
money therefor.(33) Where the plaintiff was induced 
by the false ‘statements of another to write a letter to 


(17) Wade v. Kalbfleisch, 58 N.Y. 282; Hayden v. Vreeland, 37 
N. J. L. 372; Hovey v. Page, 55 Me. 142; Smith v. Sherman, 4 
Cush. 408; Grubber v. Suet, 32 Gratt. 203; Lattimore v. Sim- 
mons, 13 S. & R. 183. Contra: Shuler v. Millsapps, 71 N. C. 297- 

(18) 1 Chitty Plead. (16th Am. ed.) 22*, 59*. 

(19) Smith v. Sherman, 4 Cush, 408. 

(20) Chase v. Fitz, 182 Mass. 359. 

(21) Harris v. Tyson, 63 Ga. 629; S. C., 36 Am. Rep. 126. 

(22) Price v. Price, 76 N. Y. 244. See Withee v. Brooks, 
Me. 14. 

(23) Paul v. Frazier, 3 Mass. 71; Ropes v. Clay, 18 Mo. 383; 59 
Am. Dec. 314; Weaver v. Bachert, 2 Penn. St. 80; 44 Am. Dec. 
159. 

(24) 3 Suth. Dam. 316; Hatten v.Chapman, 46 Conn. 687; Wells 
v. Padgett, 8 Barb. 824; Kniffen v. McConnell, 30 N. Y. 285; 
Com. v. Wilson, 2 Overt. 233; Bennett v. Beam, 42 Mich. 346; 
Matthews v. Cubett, 11 Ohio St. 330; Baldy v. Stratton, 11 
Penn. St. 316; Giese v. Schultz, 53 Wis. 462; Kelly v. Highfield, 
14 Pac. Rep. 744. Contra, Perkins v. Hersey, 1 R. I. 493; Burks 
v. Shain, 2 Bibb. 341. 

(25) Hatten v. Chapman, 46 Conn. 607. 

(26) Cotes v.McKinney, 48 Ind. 562; Leavitt v. Cutter, 37 Wis, 
46. See however Jennette v. Sullivan, 63 Hun, 362. 

(27) Espy v. Jones, 1 Ala. Sel. Cas. 454. 

(28) Wilds v. Bogan, 57 Ind. 453. 

(29) Geise v. Schultz, 53 Wis. 462. 

(30) Millington v. Loring, 6 Q. B.D. 190; 29 Eng. Rep. (Moak) 
556. 
(31) Geise v. Schultz, 65 Wis. 488. 

(32) King v. Gillett,7 M. & W. 55; Shellenberger v. Blake, 67 
Ind. 356; Mabin v. Webster, 129 id. 430. 

(38) Snell v. Bray, 14 N. W. Rep. 14; Brown v. Everhard, 52 
Wis. 205; 15 Cent. L. J. 461. 
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the defendant releasing him from his promise to marry 
her and he acted in good faith in relying upon it, it isa 
good release,(1) and where the plaintiff went away and 
stayed two years without corresponding with the de- 
fendant, it was held to be an abandonment of the con- 
tract.(2) A refusal to fulfill the contract need not be 
by express words, but may be shown by conduct.(3) If 
a letter is relied upon as a release it must be read as an 
entirety, and an expression in one: ‘I don’t want 
you” is to be construed with the rest of the letter and 
the intention thus gathered.(4) Where defendant told 
the plaintiff that he no longer loved her and could not 
marry her and she returned to him the engagement 
ring, this was held not to be a release or waiver upon 
her part of her right of action for the breach.(5) The 
jury are to determine whether there has been a re- 
lease.(6) If the parties to an executory contract of 
marriage mutually release each other and afterward 
enter into a new contract to marry, this does not an- 
nul release of former contract,(7) and a renewal of a 
promise of marriage after breach does not defeat an 
action for the breach.(8) 
PLEADING. 

An action for a breach of promise of marriage is an 
action ex contractu,(9) but as to the measure of dam- 
age it has always been classed with torts(10) so that an 
attachment cannot be issued in such an action.(11) An 
allegation that plaintiff and defendant onthe * * * 
day of April, 1886, agreed to marry one another states 
a reciprocal contract between the parties.(12) 

(1) Complaint. The complaint must allege that the 





promise was mutual and the readiness and willingness 
of the plaintiff to perform.(13) A request by a female 
plaintiff that the defendant perform his promise to 
marry her or offer to perform need not be averred un- 
less the promise is to marry on plaintiff's request, it 


being the custom for the groom to seek the bride, but 
in case of suit by male plaintiff such request is neces- 
sary.(14) If the promise wag to marry on a certain day 
named, the complaint need not aver request for perform- 
ance.(15) An allegation that the defendant bas married 
another dispenses with necessity of averring request;(16) 
in such a case it is not necessary to aver that such 
other is living.(17) To aver thatthe defendant has re- 
nounced his promise to marry renders needless an alle- 
gation of a request to perform, although the time of 





@) Allard v. Smith, 2 Metc. (Ky.) 297. 

(2) King v. Gillett, 7 M. & W. 55. 

(3) Waggenseller v. Simmers, 12 Rep. 93. 

(4) Waggenseller v. Simmers, supra. 

(5) Kraixberger v.;Roiter, 3 South West. Rep. 872. 

(6) Grant v. Willey, 101 Mass. 356. 

(7) Dean v. Skill, 128 Mass. 174. 

(8) Kurtz v. Frank, 76 Ind. 594; 40 Am. Rep. 275. 

(9) Malone v. Ryan, 14 R. 1. 614; Schreckengast v. Ealey, 16 
New. 510. 

(10) Thorn v. Knapp, 42 N. Y. 474. 

(11) Drake Attach. (6th ed.), § 10; Kneeland Attaeh., § 88. 

(12) Jones v. Layman, 24 North East. Rep. 363. 

(13) King v. Kersey, 2 Ind. 402; Cater v. McKinney, 48 id. 
562; Graham v. Martin, 64 id. 567; Roper v. Clay, 18 Mo. 383; 
Buzzard v. Knapp, 12 How. Pr. 504; Adams v. Byerly, 24 North 
East. Rep. 130. 

(14) Turner v. Baskin, 2 West. Law M. 98; Graham v. Martin, 
supra; Clement v. Moore, 11 Ala. 35; Greenup v. Stoker, 3 
Gilm. 204. In Tible v. Caplinger, 13 B. Monr. 464, it was held 
that the female plaintiff must, when the agreement does not 
fix time and place, aver that she offered to fix time and place 
and fulfill the engagement. See Burks v. Shain, 2 Bibb (Ky.), 
341; Martin v. Patton, 1 Littell (Ky.), 233. 

(15) Haymond v. Saucer, 84 Ind. 3. 

(16) Short v, Stone, 8 Q. B. 358; Caines v. Smith, 15 M. & W. 
189; Kerns v. Hagenbuckle, 42 N. Y. State Rep. 210. If the 
defendant was married at the time of promise, it need not be 
averred that she knew his representations of being single were 
false. Blattmacher v. Saal, 29 Barb. 403. 

(17) Short v. Stone, 8 Q. B. 358. 





oe 





performance has not passed.(18) The age of the plain. 
tiff(19) or the defendaut(20) need not beaverred. To 
prove special damages they must be averred, as the logs 
of health(21); seduction after the promise.(22) Special 
damages are such as really took place and are not im- 
plied by law, and are superadded to general dam- 
ages.(23) Loss of time and expenses in preparation for 
the marriage do not require special averment.(24) If 
infaney be pleaded, the court may allow the complaint 
to be so amended as to show a ratification of the 
promise after the defendant arrived at full age.(25) 

(2) Answer. (a) Denial. This defense, when gen- 
eral,enables the defendant to give evidence to disprove 
that which is required to prove the cause of action.(26) 
Under a general denial may be shown any miti- 
gating circumstances,(27) as that the plaintiff, a widow, 
committed adultery before her first marriage, or that 
the plaintiff drank intoxicating liquors to excess,(28) 
or any misconduct showing that the plaintiff would be 
an unfit companion in married life.(29) The codes of 
many of the States now require mitigating circum. 
stances to be pleaded.(30) An answer denying every 
allegation of the complaint, except such as are subse. 
quently admitted, is sufficient.(31) 

(b) New matter. But a defense founded on new 
matter, or one which confesses and avoids the cause 
of action, cannot be proved unless it is set up in the 
answer.(32) And new matter embraces all defenses 
which invalidate the contract, as fraud, mistake, duress 
or incapacity to contract.(33) 


EVIDENCE. 


(1) Burden of proof. The burien of proof is on the 
plaintiff to prove the contract andithe breach!thereof,(34) 
and where the defendant, by his answer, admitted the 
promise, but averred that the plaintiff insisted upon 
new and unreasonable conditions, it was held erroue- 
ous to charge the jury that the burden was upon the 
defendant to justify his failure to perform.(35) It is 
suggested in Best (36) that where the defendant inter 
poses as a defense a confession and avoidance that he 
should have the right to open, but the better rule is 
that where the damages are unliquidated the plaintiff 





(18) Burtis v. Thompson, 42 N. Y. 246; Kurtz v. Frank, 7% 
Ind. 504. When it is necessary to aver request it need not be 
stated that a clergyman was present to perform the cere- 
mony. 2 Robinson’s Prac. 340. 

(19) Glasscock v. Shell, 57 Tex. 215, Jones v. Layman, 24 North 
East. Rep. 363. 

(20) Simmons v. Simmons, 8 Mich. 318; Jones v. Layman, 
supra. 

(21) Bedell v. Powell, 13 Barb. 18%. 

(22) Leavitt v. Cutler, 3¢ Wis. 46; Cates v. McKinney, 48 Ind. 
562. See however Jennette v. Sullivan, 63 Hun, 362; London 
v. Morrison, 36 Ill. App. 495; Dent v. Pickens, 12 South East. 
Rep. 698, 

(23) 1 Chitty Plead. (16th Am. ed.) 411. 

(24) Smith v. Sherman, 4 Cush. 408. 

(25) Schreckengast v. Ealey, 20 N. W. Rep. 853; S. C., 16 Neb. 
510. 

(26) Greenfield v. Mass. Ins. Co., 47 N. Y. 430; Griffin v- 
Long Island Ins. Co., 101 id. 348, 354; Northrup v. Miss. Val- 
ley Ins. Co., 47 Mo. 435; Wood v. Ostram, 29 Ind. 177; Bond v 
Corbett, 2 Minn. 248. 

(27) Tompkins v. Wadley, 3 Th. & C. 424; Bench v. Merrick, 1 
Carr & Kirwan, 467. Mr. Pomeroy dissents from this doctrine 
and R dial Rights (2d ed.]}, 738). 

(28) Button v. McCauley, 1 Abb. Ct. of App. 282. 

(29) Button v. McCauley, supra; Kniffen v. McConnell, 30 N. 
Y. 285. 

(30) N. Y. Code Civ. Pro., § 536. 

(31) Mingst v. Bleek, 38 Hun, 358. 

(32) McKyring v. Bull, 16N. Y. 297. 

(33) 2 Wait’s Prac. 426; Boone Code Plead., § 130. 

(34) Bailey Onus Probandi, 40; Best’s Right to Begin and Re- 
ply, 145. 

(35) Hook v. George, 108 Mass. 324. 

(36) Right to Begin and Reply, 145, n,. 
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bas the right to open the case to the jury and to re- 
ly.(1 
eo ae of evidence. The plaintiff must 
produce a preponderance of evidence; a balanced case 
will not do,(2) and proof of fornication will not be suf- 
ficient to turn the scale,(3) but the uncorroborated 
evidence of the plaintiff may be sufficient to sustain a 
verdict iu her favor.(4) 
DAMAGES. 

A verdict for $45,000 was sustained.(5) So a verdict 
for $7,500.(6) The damages should inelude all expeuses 
incurred and pecuniary loss sustained, and a sum suf- 
ficient, in the discretion of the jury, calmly and ju- 
dicially exercised, to vindicate plaintiff's character, 
and if the defendant acted maliciously, unfeelingly or 
with evil or dishonest intention, a further award suf- 
ficient to be a punishment and a warning to others and 
thus asafeguard to society.(7) Seduction aggravates the 
damages.(8) If the defendant alleged iu his answer 
unchastity of plaintiff, if unproved, it is an aggrava- 
tion.(9) Evidence of defendant’s general reputation 
for wealth is competent upon the question of dam- 
ages.(10) 

See valuable collection of cases on the question of 
damages. 2 Am. & Eng. Ency. of Law, 526. Evidence 
of defendant’s marriage to another after engagement 
is not admissible to enhance damages. Dent v. Pick- 
ens, 12 South East. Rep. 698. Nor that the plaintiff 
tried to shoot the defendant to mitigate damages. 
Schmidt v. Durham, 49 North West. Rep. 126. Abu- 
sive conduct of plaintiff toward defendant’s mother 
and sister goes to mitigate damages. Alberts v. Al- 
bertz, 78 Wis. 72. A widow of forty-six, who obtained 
a verdict of $2,500, was held be excessively compen- 
sated, and the verdict was set aside, unless she con- 
sented to reduce it to $800. Poser v. Kahrs, 2 City Ct. 


EDWARD J. MEEGAN. 


92. 
ALBANY, July, 1893. 
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WITNESS—CONFIDENTIAL COMMUNICA- 
TIONS. 


WISCONSIN SUPREME COURT, MAY 2, 1893. 


In RE Pitt’s EstatTe.* 
APPEAL OF MCMASTER. 


Where an attorney who drew a will signed it as a witness at 
the request of testatrix, he is free, in an action to contest 
the will, to testify to any fact in regard to the will and its 
execution which he learned by virtue of his professional 
relation. 

Testatrix, aged sixty-three years, made her will a short time 
before her death, and while suffering great pain. She 
had no children, and, after giving a number of legacies: 
left above half her estate to a nephew and niece, Several 
witnesses testified as their opinion that she was not com- 
petent to make a will, but they did not give circumstances 
on which the opinion was based. Testatrix’s doctor, law- 





(1) Huntington v. Conkey, 33 Barb. 218; Carter v. Jones, 6 
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Practice Evidence, 661. It is reversible error to deny to a 
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yer and pastor testified that she was fully competent to 
make a will at the time she did. Held, that the evidence 
justified a finding of testamentary capacity. 

On a contest of a will, the facts that proponent and wife occu- 
pied testatrix’s house with her, nursed her in her last ill- 
ness and were bequeathed half of her estate, do not raise 
@ presumption of undue influence where there is no evi- 
dence that they had any control over testatrix, or that 
they tried to prejudice her against any relative, or even 
that they knew what the provisions of the will were until 
after it was executed, though proponent employed his at- 
torney to draft the will. 


'NNHIS is an appeal from the jadgment of the Circuit 

Court affirming the order of the County Court for 
Rock county admitting to probate an instrument pro- 
pounded as the last will of Susan R. Pitt, deceased, 
made August 3, 1891. She died ou the 10th day of the 
same month. The validity of her will was contested 
by A. H. McMaster, one of her heirs at law, on the 
ground of want of testamentary capacity of the testa- 
teix; that it was not executed by her, if at all, with 
full knowledge of its provisions; ‘and that it was made 
and obtained through fraud and undue influence on 
the deceased, practiced by Emmett Scriven and Hat- 
tie Scriven and others. The County Court, after a 
hearing, admitted the instrument propounded to pro- 
bate as the last will and testament of the deceased, and 
the Circuit Court, after a full hearing, found in its 
favor. The testatrix was a widow, aged sixty-three 
years, and had been in feeble health for many months 
prior to her death, and for the last two months was 
confined to her bed, and died from the effects of a can- 
cer. She left no child or children, nor any descendant 
of such, surviving her. Her heirs at law were two sis- 
ters, one residing in Vermont and the other in New 
York, and several children of a deceased brother and 
of two deceased sisters. Of these the McMaster family 
would have taken one-fifth of the estate, and the pro- 
ponent, Emmett Scriven, his motber, Ellen Scriven, his 
wife, Hattie Scriven, and his sister, Susie Scriven, for 
each of whom provision is made by her will, would 
have taken no part of the estate. Her estate was of 
the value of $15,000, consisting of a farm of one. hun- 
dred and twenty-eight acres. of land, a house and a lot 
and one-half of land in Beloit, and certain personal 
estate. She gave her niece, Ellen Scriven, $1,000, to her 
niece, Susie Scriven, $500 and her homestead in Beloit, 
Wisconsin, and to her sister, Mrs. R. C. Peck, $500, and 
to her sisters, Diana Chase and Dorcas Wilson, $500, to 
be divided between them according to the judgment 
of her executor; tv her nephews, Hugh and Warren 
McMaster, $1,000 each, te her nephews, Frank and Fred 
Peckham, $500 each, and to Mrs. David Amita, Mrs. P. 
E. Favor and Mrs. J. E. Vette $500 each; to her phy- 
sician, Dr. Thompson, and to her friend, Mrs. Austin 
Gibbs, $100 each; and to the First Buptist Church of 
Beloit $500, to purchase a pipe organ costing $1,000, if 
bought within one year after her death; and all the 
rest of her estate, after paying said legacies, to her 
nephew and niece, Mr. Emmett Scriven and Mrs. Em- 
mett (Hattie) Scriven. It will be seen that Mr. and 
Mrs. Emmett Scriven would take under this will some- 
what more than one-half of the entire estate. Mr. and 
Mrs. Haynes had resided with the testatrix in her 
homestead in Beloit for about seventeen months, occu- 
pying part of the house, and the rest was reserved. for 
her; and in March, 1891, the contract for such occu- 
pancy had been renewed for another year, she having 
expressed herself as being satisfied that they should 
remain that length of time. About two weeks prior 
to July 20 of that year, without assigning any reason, 
the testatrix said to Mrs. Haynes: ‘I feel as though I 
ought to tell you that we are going to take steps to put 
you. out of here,” and thatshe had put it in the hands of 
Emmett Scriven to get the Haynes family out. She had 
a short time before offered them $50 to move out, and 
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Mrs. Haynes wanted more, and she told Mrs. Haynes: 
“If you get any more out of me than I have offered it 
will be at the end of a lawsuit.’”’ Emmett Scriven then 
saw Mr. Haynes about the matter, aud he wanted $150, 
and it was agreed between Haynes and Wickham, 
Scriven’s attorney, that Haynes should have the $150, 
when the latter claimed that the testatrix owed him 
$25 for board, and he wanted that in addition; and 
that Wickham saw Scriven about it, when the latter 
said that he would pay the $25 if he had to pay it out 
of his own pocket. The Haynes family moved out 
July 20, and Emmett Scriven and family, consisting 
of himself and wife, Hattie, his mother, Ellen Scriven, 
aud his sister, Susie Scriven, moved in. The paper 
propounded as such last will was drawn by J. G. Wick- 
ham, an attorney, and attested by him and Dr. C. W. 
Merriman. At the time of executing it and for a con- 
siderable space of time prior thereto, the testatrix had 
been a very sick woman, and she suffered constant 
pain, and was subject to paroxysms, which were very 
excruciating. At the date of the will she was pros- 
trated in bed; and the attorney who drew the will and 
who was called for that purpose by Emmett Scriven, 
visited her three times, in order to complete it, the last 
visit being August 3, at which time she signed it, raised 
in her bed, and bolstered up with pillows. The will 
was taken away by Dr. Merriman, and kept by him 
until the day of her death, when it was given to Em- 
mett Scriven, and by him taken to Janesville, and de- 
posited for probate with the county judge. The only 
declaration shown to have been made by the testatrix 
as to her intended disposition of her property was that 
made some cousiderable time previous, when, in 
speaking of her relatives, she said she supposed they 
would all get aslice of her estate. There is no testi- 
mony whatever to show that any conversation had 
been had with her with reference to a plan or ssheme 
of the will, or any particular disposition of her estate, 
prior to her instructions given to Mr. Wickham in re- 
gard to its preparation. It does not appear that she 
was solicited by any one to make any disposition in 
favor of any particular person. Mr. Wickham testifies 
to three visits to her in obtaining her views and in- 
structions, and that it was read over twice to her be- 
fore it was executed. He testified fully as to the exe- 
cution of the will, and as to what took place between 
him and the testatrix. Objection was made to his tes- 
timony on the ground that he was not a competent 
witness to testify to what took place between him and 
his client, the testatrix, but the court overruled the 
objection. The proof of the formal execution of the will 
was full and complete. The more important testimony 
in relation to the competency of the testatrix was by 
Mr. Wickham, Dr. Merriman and the Reverend Mr. 
Bestor, her pastor, who called on her to see her several 
times, and it showed that she was entirely competent 
to make the will. There was considerable other testi- 
mony on the subject of competency, and several wit- 
nesses who had seen her expressed the opinion that she 
was not competent, but did not testify to facts and 
circumstances sufficient to justify such conclusion. 
The testimony all showed that she suffered a great deal 
of pain, but there is no proof to show that her utter- 
ances were incoherent or irrational. She had a dread 
of the pain and suffering that she must undergo before 
death might come to her relief. She would look at 
times deathly, ahd her eyes would be closed. She had 
the exhaustion, mental and physical, that is the result 
of protracted suffering. After the will had been made, 
and before her death, Emmett Scriven showed Hugh 
McMaster a statement of the provisions of the will, but 
it did not contain the residuary clause, or the provis- 
ion disposing of her homestead to Hattie Scriven, his 
wife. The will was delivered, after its execution, to 
Dr. Merriman, who kept the same until the day the 





testatrix died, when it was delivered to Emmett 
Scriven, and by him taken to Janesville. The testi- 
mony on the subject of the competency of the testatrix 
took quite a wide range, and it is not only impracti- 
cable, but would be unprofitable, to state the facts 
more in detail. Other facts will be referred to in the 
opinion. 


Orton & Hughes aud O’Brien & O’Brien, for appel- 
lant. 


J. G. Wickham and Winans & Hyzer, for respond- 
ent. 


PINNEY, J. 1. The objection made to the reception 
in evidence of the instructions given by the testatrix to 
Mr., Wickham, the attorney who prepared her will, and 
what took place between them on the subject of the 
will, is founded on the statute (section 4076), which 
provides that ** an attorney or counsellor shall not be 
allowed to disclose a communication made by his 
client to him, or his advice given thereon, in the 
course of his professional employment.” The testatrix 
requested Mr. Wickham to sign the will which was the 
result of the communications between them as a sub- 
scribing witness, aud he signed it accordingly. This 
must be held to be a waiver of objection to his compe- 
tency, so as to leave the witness free to perform the 
duties of the position, and to testify to any matter in 
relation to the will and its execution of which he ac 
quired knowledge by virtue of his professional rela- 
tion, including the mental condition of the testatrix at 
the time. Jn re Will of Coleman, 111 N. Y. 220; Al- 
berti v. Railroad Co., 118 id. 85. Some other objec- 
tions were made to rulings upon questions of evidence, 
but none of them possess sufficient significance to re- 
quire special notice. 

2. Upon the question of the testamentary compe- 
tency of the testatrix the evidence, in our opinion, 
preponderates decidedly in favor of the proponent. 
There is no doubt she was racked and tortured with 
pain which it was extremely difficult to endure, and 
which had reduced her physical 2nd mental vigor, but 
there is no evidence that her mind wandered in the 
least, or that her utterances were at any time in the 
least incoherent or irrational, or that she labored un- 
der any mental delusion whatever. On the contrary, 
all that she is shown to have said or done at the time 
and for a month or more before the execution of the 
will indicates that though at times irritable and ex- 
citable, yet her mental faculties and her capacity to 
understand the situation and extent of her property, 
aud to remember all who had natural claims on her 
bounty, and her ability to judge of the situation, and 
act intelligently in respect to it, still remained suf- 
ficiently clear and strong. The scheme of the will 
shows that it was a matter to which she must have 
given considerable thought, and although Emmett 
Scriven and Hattie, his wife, take under the will half 
at least of her estate, it is to be remembered that they 
came to her aid and support in her last illness, and that 
very many others of her kindred lived in other States, 
and some at a great distance. She had a right to make 
the discrimination in this respect she did, and though it 
was argued that this fact and others already mentioned 
subject the will to some suspicion as to whether it was 
procured by undue influence, yet this fact alone in its 
bearing on the question of her mental competency is 
of little significance. If the testatrix was deficient in 
testamentary capacity, or the will was the result of 
undue influence on the part of the Scriven family, it is 
not reasonable, under the circumstances, to suppose 
that about one-half of the entire estate would have 
been given to thirteen other legatees. Quite a number 
of witnesses, particularly on the part of the proponent, 
expressed opiuious unfavorable to her testamentary 
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capacity, but the facts they state to justify their con- 
clusions are few, and do not throw much light on the 
question. Mere opinion, without substantial grounds 
to justify it, is of comparatively little value. Several 
other witnesses, and among them her attending phy- 
sician and Mr. Wickham, who drew the will, give quite 
clear and convincing testimony showing that she was 
fully competent to make a testamentary disposition of 
her property at the time she executed this will. We 
cannot say, under all the circumstances, that the will 
is open to objection as being a grossly unreasonable 
one. The test of testamentary capacity acted on in 
Delafield v. Parish, 25 N. Y. 9, has been adopted in 
this State, and applied in numerous cases, that ‘it is 
essential that the testator has sufficient capacity to 
comprehend perfectly the condition of his property, 
his relations to the persons who were or should or 
might have been the objects of his bounty, and the 
scope and bearing of his will. He must have sufficient 
active memory to collect in his mind, without prompt- 
ing, the particulars or elements of the business to be 
transacted, and to hold them in his mind a sufficient 
length of time to perceive at least their obvious rela- 
tions to each other, and to be able to form some ra- 
tional judgment concerning them.”’ In re Lewis’ Will, 
51 Wis. 104, and cases there cited; Will of Patrick Car- 
roll, 50 id. 487; Will of Smith, 52 id. 552; In re Will of 
Blakely, 48 id. 294. One error occurred in drafting 
the will in stating the relationship of one of the lega- 
tees to the testatrix, but this was corrected at her sug- 
gestion, and it is said that Mrs. R. C. Peck, a sister of 
the deceased, and so described in the will, to whom 
$500 was given by it, was dead at the date of the will. 
The evidence is not entirely clear on the question, but if 
so, there is nothing to show that she knew of the death 
of this sister when she made the will. These facts do not 
tend to show a want of testamentary capacity. As the 
Circuit Court heard the witnesses testify, and had op- 
portunities for judging of their intelligence, fairness 
and candor which we do not possess, we do not feel 
that we could interfere with the finding of that court, 
unless we are able to say that there is quite a prepon- 
derance of evidence against its conclusion. For rea- 
sons already stated we think the evidence sustains the 
finding of the Circuit Court. 

3. It was argued that in consequence of the relations 
of Emmett Scriven and his wife to the testatrix, the 
burden of vindicating the will against the imputation 
that it was procured by fraud and undue influence was 
onthem. They occupied her house, and were caring 
for her and nursing her in her illness, but we do not 
understand that by reason of these facts they stood in 
any fiduciary relation to the testatrix, within the 
meaning of the rule invoked by appellants, which 
would impose upon them the burden of showing an 
absence of fraud or undue influence in a will made by 
the testatrix containing substantial provisions in their 
favor. Ordinarily, the proponent of a will ‘is‘not 
called upon to show affirmatively that there was no 
undue influence used to procure the making of the 
will. Undue influence is a defense, and the evidence 
of it must regularly come from the contestant.” Tyler 
v. Gardiner, 35 N. Y. 559: Boyse v. Rossborough, 6 H. 
L. Cas. 2; Clapp v. Fullerton, 34 N. Y. 192. In Boyse 
v. Rossborough, supra, the lord chancellor say : ‘“ One 
point however is beyond dispute, and that is that 
when once it has been proved that a will has been exe- 
cuted with due solemunities by a person of competent 
understanding, and apparently a free agent, the bur- 
den of proving that it was executed under undue in- 
fluence is on the party who alleges it. Undue influence 
cannot be presumed.’’ And this language is cited 
with approval and was acted on in Armstrong v. Arm- 
strong, 63 Wis. 169. In the Jackman Will Case, 26 
d. 111, it was said that undue influence ‘cannot be 





presumed from conjecture or suspicion without rea- 
sonable and satisfactory proof of facts establishing the 
contrivance and undue influence; * * * that it 
must be such an influence as to destroy the freedom of 
the testator’s will, and thus render his act obviously 
more the offspring of the will of others than of his 
own. It must be an influence specially directed 
toward the object of procuring a will in favor of par- 
ticular parties; * * * that it must be such as wus 
intended to mislead him to the extent of makinga 
will essentially contrary to his duty; and it must have 
proved successful to some extent, certainly, * * * 
and must be such as in some degree to destroy the 
free ugency of the testator, and constrain him to do 
not only what is against his will, but what he is unable 
to refuse or too weak to resist.’”” There must be proof 
that the act was obtained by importunity which could 
not be resisted; that it was done merely for the sake 
of peace, so that the motive was tantamount to force 
and fear. In this case it is contended that Scriven 
and his wife had the opportunity to exercise undue in- 
fluence over the testatrix; that they had the tempta- 
tion to exercise it; and because of the liberal provis- 
ions in the will in their favor it is to be presumed that 
it was the result of such influence acting on the mind 
of the testatrix, and this presumption must prevail un- 
less rebutted. It may be conceded that there are cir- 
cumstances in this case which beget suspicion, but the 
judgment of the court cannot go upon mere suspicion. 
The special circumstances in Davis v. Dean, 66 Wis. 
108, 110, and Will of Slinger, 72 id. 27-33, clearly dis- 
tinguish those cases from the present, and like the case 
of Tyler v. Gardiner, 35 N. Y. 559, show under what 
circumstances the burden of proof will be placed on 
the claimant under the will to show that the will was 
not the result of undue influence. It was there held 
that ‘‘ when it appears from the proof that the will was 
made by a testatrix on her deathbed; that her facul- 
ties were enfeebled by long and wasting disease; that 
she had been for « considerable period under the active 
and controlling influence of the principal beneficiary ; 
that during this period she had been imbued with 
causeless antipathy to her only son, and had been in- 
duced to expel him from her house, and to pursue him 
with unmerited accusations; that the will originated 
with the chief beneficiary, who framed the written in- 
structions, engaged the counsel, and superiutended its 
execution; that it involved a complete revolution of 
intention, and an entire departure from previous tes- 
tamentary dispositions; that it was made under mis- 
taken impressions of fact, recently imbibed, and vitally 
affecting its provisions; these facts, coupled with 
gross inequality and apparent injustice, raise a pre- 
sumption of undue influence, and cast the burden of 
proof of repelling it upon the party to whom it is im- 
puted.” These cases have but a few features in com- 
mon with the present case. There is nothing whatever 
to show that the Scriven family had any control or in- 
fluence over the testatrix, or that they had tried to 
imbue her with prejudice against any of her relatives, or 
that the will originated with them or either of them, 
or that they even knew what its provisions were, or 
were proposed to be, until after it was executed. The 
only thing that is shown is that Scriven employed for 
the testatrix Mr. Wickham to prepare the will, but it 
does not appear that any member of the family was 
present when any of the instructions for it were given, 
much less that they, or either of them, made any sug- 
gestion as to its provisions, orany request of the testa- 
trix. In short, there is nothing whatever showing or 
tending to show that all the provisions of the will were 
not the free, uninfluenced result of the deliberate and 
intelligent judgment of the testatrix. The facts shown 
by the contestant did not, in our judgment, change 
the burden of proof on the subject of undue influence, 





74 


THE ALBANY LAW JOURNAL. 








or establish it by a preponderance of evidence, against 
that produced by the proponent. On this point, as 
well as on that of testamentary capacity, we think the 
evidence does not warrant a reversal of the findings of 
the Circuit Court. The contest was originated and 
prosecuted in good faith by the contestant, and in ac- 
cordance with the settled rule of the court, he is to be 
allowed his taxable costs of the litigation to be paid 
out of the estate. The judgment of the Circuit Court 
must be affirmed. The judgment of the Circuit Court 
is affirmed, the appellant’s taxable costs to be paid out 
of the estate of the testatrix. 


—\!—_>____—_- 


DAMAGES—DELAY IN DELIVERY OF 
TELEGRAM. 


MISSOURI SUPREME COURT, DIVISION NO. 2, MAY 16, 
1893. 


CONNELL V. WESTERN UNION TEL. Co. 
Damages cannot be recovered for mental suffering caused by 


the non-delivery of a telegram, informing plaintiff of his 
child's dying condition, until after its death and burial. 


W. S. Shirl, for appellant. 


Karnes, Holmes & Krauthoff and C. E. Yeater, for 
appellee. 


Gantt, P. J. This is an action for damages for the 
negligence of defendant in failing to deliver to plain- 
tiff the following telegraphic message sent to him by 
his wife: ‘*‘ Sedalia, Mo., Dec. 13, 1889. To Matt Con- 
nell, Soldiers’ Home, Leavenworth, Kansas: Your 
child is dying. Mary.’’ The plaintiff alleged that his 
wife paid the customary charge, fifty cents, for its 
transmission, and that he had refunded that sum to 
her. Plaintiff then alleges that his child died on the 
24th day of December, 1889, ‘‘and that if said message 
had been transmitted and delivered with any degree 
of diligence or promptness whatever, he would have 
been able to be present with bis said child during its 
last sickness, and at its death, and that by reason of 
the great negligence and carelessness of defendant in 
failing to deliver said message, and of his being thereby 
deprived of being with his said child during its last 
sickness, and at its death, he lost, not only the fifty 
cents paid for sending said message, but also suffered 
great anguish and pain of mind and body, and was 
physically and mentally prostrated when he learned 
that his child had died, and been buried, without 
knowledge on his part of its sickness and death.’”’ He 
alleges that he was an inmate of the soldiers’ home 
from December 13, 1889, continuously, till February 21, 
1890, and by the slightest diligence he could have been 
found. He alleges further that he is damaged in the 
sum of $5,000, for which he prays judgment. On 
motion of defendant the Circuit Court struck out of 
the petition the words, “ but also suffered great anguish 
and pain of mind and body, and was physically and 
mentally prostrated, when he learned that his child 
had died, and had been buried, without knowledge on 
his part of its sickness and death.’”’ This left the action 
pending for the fifty cents only, and, plaintiff declining 
to amend, the court sustained another motion to dis- 
miss for want of jurisdiction of the subject-matter of 
the action. 

The sole question discussed by the appellant in this 
case is this: ‘‘ Where a telegraph company is advised 
by the contents of a message that great mental suffer- 
ing and pain will naturally result from its neglect to 
transmit and deliver the message promptly, can dam- 
ages be recovered by the sendee for such mental agony 
and distress, caused by a failure to promptly transmit 
and deliver?’’ The proposition, it will be observed, 








relates simply to damages arising from a breach of 
contract. Prior to this time there had been but one 
opinion expressed in the decisions of this court, and 
that is clearly adverse to the contention of the appel- 
lant, and this is not questioned by the able counsel 
who represents the appellant; but he urges that, inas- 
much as telegraphy is of comparatively recent origin, 
we should, in view of the function it performs, make 
an exception in the construction of the contracts made 
by those engaged in it, and the damages which flow 
from a breach thereof. That an action for mental 
anguish, disconnected with physical injury, for the 
breach of a contract, could not be maintained at com- 
mon law, with the single exception of the breach ofa 
marriage contract, we think is abundantly established. 
Wood Mayne Dam. 75; Lynch v. Knight, 9 H. L. Cas, 
577; Walsh v. Railroad Co., 42 Wis. 23; Wyman y. 
Leavitt, 71 Me. 227. The subject came under view in 
this court in Trigg v. Railway Co., 74 Mo. 147. In that 
case a lady, with two little children, was carried be- 
yond the station to which she was travelling. It was 
not claimed that any indignity was offered, or that she 
suffered personal injury. The trial court instructed 
that the jury might award her damages for the anxiety 
and suspense of mind suffered in consequence of the 
delay in reaching her destination. This court, in re- 
versing the cause, said: ‘* The instruction as to the 
measure of damages was erroneous. Neither the 
anxiety and suspense of mind suffered by the plaintiff 
in consequence of the delay, nor the effect upon her 
bealth, nor the danger to which she was exposed in 
consequence of the train being stopped an insufficient 
length of time, were proper elements of damage in 
this case, as no personal injury was received by the 
plaintiff, and no circumstances of aggravation attended 
the wrongful act complained of. If the anxiety and 
suspense of mind suffered by the plaintiff in conse- 
quence of the delay in this case isa ground of recovery, 
similar suspense and anxiety of mind would be an 
equally good ground of recovery in a case where a 
railroad train should wrongfully stop to take on a 
passenger.’’ The general rule is that ‘‘ pain of mind, 
when connected with bodily injury, is the subject of 
damages; but it must be so connected in order to be 
included in the estimate, unless the injury is accom- 
panied by circumstances of malice, insult, or in- 
humanity;”’ citing Pierce Railr. (1881) 302; Railway 
Co. v. Birney, 71 Ill. 391. The authority of this case 
has never been questioned by the courts of this State, 
to our knowledge. The rule announced is in strict 
harmony with that of the courts of last resort in our 
sister States, until, in 1881, the Supreme Court of 
Texas, in So Relle v. Telegraph Co., 55 Tex. 308, an- 
nounced the doctrine that the sender of a social tele- 
gram could recover for the mental anguish caused by 
delay in its delivery. The authorities relied upon by 
the Supreme Court of Texas were actions for physical 
injuries, in which the mental agony formed an in- 
separable part—a doctrine never questioned in this 
State since Porter v. Railroad Co., 71 Mo. 66. The 
learned commissioner who prepared the opinion did 
quote a suggestion of the authors of Shearman & Red- 
field on Negligence, to the effect that they thought 
such an action ought to lie, but they did not claim that 
any court in this country or England had previously 
sustained their view. The Texas case has been fol- 
lowed in that State in a great number of cases, and 
has been adopted in Indiana, North Carolina, Ken- 
tucky, Alabama and Tennessee. On the other hand, 
this new departure has been vigorously assailed and 
denied by the Supreme Courts of Mississippi, Georgia, 
Kansas and in Dakota, and ina most luminous dis- 
senting opinion by Judge Lurton of the Supreme Court 
of Tennessee, now judge of the United States Circuit 
Court for the sixth circuit, in which Folkes, J., con- 
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curred. The majority of the Supreme Court of Ten- 
nessee do not go to the length contended for by the 
appellant here. The majority lay great stress upon 
the fact that by virtue of a statute in Tennessee a 
cause of action is given to the aggrieved party for dam- 
ages. Hence they argue that, as the party has the 
right tosome damages by virtue of the statute, they 
conclude they may add the anguish of mind as an 
element. It is impossible to escape the feeling that 
the very able judges were resorting to a fiction to 
justify them in supporting the action. The case of So 
Relle v. Telegraph Co., 55 Tex. 310, has been nowhere 
more flatly repudiated than by the Supreme Court of 
Texas itself, in Railway Co. v. Levy, 59 Tex. 563. 
Judge Stayton, in an able and lucid discussion of the 
authorities, demonstrates ‘that the cases in which 
damages have been allowed for mental distress * * * 
was the incident to a bodily injury suffered by the dis- 
tressed person, or cases of injury to reputation or prop- 
erty, in which pecuniary damage was shown, or the 
act such that the law presumes some damage, however 
slight, from the act complained of. They are not cases 
in which the bodily injury or wrong was suffered by 
one person, and the mental distress by another.”” The 
reasoning of the Supreme Court of Tennessee—that, 
because the code gave an action for some damages, 
that opened the way to add damages for mental dis- 
tress—is, we think, at complete variance with our own 
decisions. In this State we have a Damage Act which 
gives aright of action where death has resulged, and 
similar statutes exist in most of the States. The con- 
struction placed upon these statutes has been that no 
relative, save those named in the statute, can recover 
at all, and no recovery as a solatium for mental suffer- 
ing is allowed, where not expressly given by the 
statute. Field Dam. 498; Porter v. Railroad Co., 71 
Mo. 66; Parsons v. Railroad Co., 94 id. 286; Schaub v. 
Railroad Co., 106 id. 74. 

But it is said damages for injury to the feelings have 
always been allowed in actions founded upon a breach 
of promise to marry, and this is true in this as in other 
States. Wilbur v. Johnson, 58 Mo. 600; Bird v. Thomp- 
son, 96 id. 424. But it has always been regarded as an 
exception to the rule. In this action, plaintiff's 
pecuniary loss forms an important element. The ac- 
tion is of common-law origin, and at common law the 
husband, on marriage, became liable for the wife’s 
debts, and for support in a manner and style commen- 
surate with his own social standing, and evidence of 
his station in life and financial condition has always 
been admitted. Wilbur v. Johnson, supra. As was 
well said by Cooper, J., in Telegraph Co. v. Rogers, 68 
Miss. 748: ‘‘This action, though in form one for the 
breach of contract, partakes in several features of the 
characteristics of an action for willful tort; and, 
though the damages recoverable by the plaintiff for 
mental suffering are spoken of as ‘ compensatory,’ the 
fervent language of the courts indicate how shadawy 
is the line that separates it from those strictly puni- 
tory.” Harrison v. Swift, 13 Allen, 144; Kurtz v. 
Frank, 76 Ind. 595; Thorn v. Knapp, 42 N. Y. 475; 
Coryell v. Colbaugh, 1 N. J. Law, 77. ‘‘ Especially 
those cases in which evidence of seduction is admitted 
to ascertain the damages. So much indeed does the 
motive of the defendant enter into the question of 
damages, that in Johnson v. Jenkins, 24 N. Y. 252. the 
defendant was permitted to give in evidence, in mitiga- 
tion of damages, the fact that he refused to consum- 
mate the marriage because of the settled opposition of 
his mother, who was in infirm health.” 

These considerations sufficiently indicate the reasons 
that actuated the courts to make this exception. Few 
precedents for this action will be found where the de- 
fendant was impecunious. The learned counsel has 
collected various other cases in which mental anguish 





was recognized as an element of damage, and concludes 
with the query, “If allowed in these, why not in this 
action?’? Let us consider these in the order of his 
brief: Assault and battery. ‘Under this head is cited 
the case of Crakerv. Railway Co., 36 Wis. 657. In that 
case the conductor of a train seized upon the moment 
when the other employees were absent from the car to 
take improper liberties with a lady passenger. The 
evidence showing that he placed his arm around her, 
and, against her vehement protests, kissed her. It 
was a clear physical violation of her person, which the 
courts have ever held constituted an assault and bat- 
tery, and actionable. The law redresses such a wrong 
in its initial stages. The protection of the person has 
ever been an object of great solicitude to the common 
law. The present ability of actual violence oftener 
justifies recourse to extreme measures in preventing a 
consummation of threatened wrong to the person. 
The cases cited under this head clearly add no weight 
to plaintiff's claim. The cases of malicious prosecution 
and false imprisonment come under that general class 
of willful wrong to the person, affecting the liberty, 
character, reputation, personal security and domestic 
relations. Judge Lumpkin, in Chapman v. Telegraph 
Co. (Ga.), 15 8. E. Rep. 901, disposes of the argument 
attempted to be drawn from this class as follows: “In 
an action for wrongful attachment, on the ground that 
the defendant was about to dispose of his property 
wit intent to defraud his creditors, it was held that 
the mortification was a part of the actual damages. 
Byrne v. Gardner, 33 La. Ann. 6. Of course it wasa 
case of serious injury to the plaintiff's business stand- 
ing, and therefore, even if sound, is no authority on 
the present question. In an action for false imprison- 
ment, or for malicious arrest and prosecution, mental 
anguish has been held a proper subject for compensa- 
tory damages. Fisher v. Hamilton, 49 Ind. 341; Stew- 
art v. Maddox, 63 id 51; Coleman v. Allen, 79 Ga. 637. 
Of course, such injuries are essentially willful, and, 
besides, are violations of the great right of personal 
security or personal liberty.’’ As to the action of 
seduction, every lawyer knows that proof of some ser- 
vice by the daughter has been invariably required to 
sustain it; and the same rule is rigidly adhered to in 
Magee v. Holland, 27 N. J. Law, 86, to which we are 
cited by counsel, for the forcible abduction of a 
daughter. In the case of enticing away a daughter, 
we are referred to Stowe v. Heywood, 7 Allen, 118. 
The court permitted damages for mental suffering on 
the express ground that it was a willful injury, and 
declined to say whether such damages could ever be 
recovered for negligence alone, as in the case at bar. 
This case illustrates the greatest difficulty in estimat- 
ing damages for mental suffering. Judge Metcalf says: 
**Mental suffering cannot be measured aright by out- 
ward manifestations, for there may be a show of great 
distress where little or none is felt. And great dis- 
tress may be concealed, and borne in silence, with an 
apparently quiet mind. At inquieto saepe simulatur 
quies.” ‘And we nowhere find that any other evi- 
dence of mental suffering, besides that of the injury 
which was the alleged cause of the action, was ever 
before admitted.”’ The court reversed the case be- 
cause the trial court permitted evidence “tending to 
show” plaintiff suffered from “pain and anxiety of 
mind.’’ It is hardly necessary to add that in a case of 
libel or slander, if the words are not actionable per se, 
special damages must be alleged and proved. When 
they are actionable per se, they are so construed be- 
cause of their evident tendency to degrade the citizen 
in the estimation of his neighbors, and in both cases 
they are Malicious. We have now gone through the 
list, and we find in none of them any reason for adopt- 
ing the rule that, for the mere negligent failure to 
comply with a contract, damages may be recovered on 
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the sole ground of injured feelings, when the plaintiff 
has suffered no pbysical injury. The law upto this 
time, has essayed to protect the person and property 
of the individual. AJ! the cases cited are based upon 
this principle. Reputation is included in the person. 
Johnson v. Bradstreei Co., 87 Ga. 79. 

The damages claimed in this action cannot be al- 
lowed as exemplary damages. The ‘l'exas Court, in 
one case, did so hold, but afterward repudiated it. 
Stuart v. Telegraph Co., 66 Tex. 580. But we do not 
think that the courts of England and of this country, 
prior to 1881, were rejecting actions like this on a mere 
arbitrary assumption, unsustained by reason. A doc- 
trine which has passed so long unchallenged by the 
great jurists who have adorned the bench of our State 
and Federal Courts is not to be lightly discarded at 
the behest of ingenious and able counsel. The law is, 
and ought to be, more stable than this. It has long 
been the boast of common-law writers that the com- 
mon law was a system founded upon reason; and one 
of its maxims has ever been that, when the reason 
upon which a law was based ceased, the law itself 
ceased. Speaking for ourselves, we are satisfied that 
the common law, denying an action for mental distress 
alone, was founded upon the best of reasons, and an 
enlightened public policy. And we question if the 
real reasons were ever more clearly and satisfactorily 
stated than by Judge Lurton, which opinion we adopt: 
“The reason why an independent action for such dam- 
ages cannot and ought not to be sustained is found in 
the remoteness of such damages, and in the meta- 
physical character of such an injury, considered apart 
from physical pain. Such injuries are generally more 
sentimental than substantial. Depending largely upon 
physical and nervous condition, the suffering of one 
under precisely the same circumstances would be no 
test for the suffering of another. Vague and shadowy, 
there is no possible standard by which such an injury 
can be justly compensated, or even approximately 
measured. Easily simulated, and impossible to dis- 
prove, it falls within all the objections to speculative 
damages, which are universally excluded because of 
their uncertain character. That damages so imaginary, 
30 metaphysical, so sentimental shall be assessed by a 
jury with justness, not by way of punishment to the 
defendant, but as mere compensation to plaintiff, is 
not to be expected. That the grief natural to the death 
of a loved relative shall be separated from the added 
grief and anguish resulting from delayed information 
of such mortal illness or death, and compensation given 
for the latter only, is the task imposed by the law, as 
determined by the majority of the Supreme Court of 
Tennessee.” 

“Tt is legitimate to consider the evils to which 
such a precedent logically Jeads. Upon what sound 
legal considerations can this court refuse to award 
damages for injury to the feelings, mental dis- 
tress, and humiliation, when such injury results from 
the breach of any contract? Take the case of a debtor 
who agress to retarn the money borrowed on acertain 
day, who breaches his agreement willfully, with knowl- 
edge that such breach on his part will probably result 
in the financial ruin and dishonor of his disappointed 
creditor. Why shall not such a debtor, in addition to 
the debt and the interest, compensate his creditor for 
this ruin, or at least for his mental sufferings? Upon 
what principle can we longer refuse to entertain an 
action for injured feelings consequent upon the use of 
abusive and defamatory language, not charging a 
crime, or resulting in special pecuniary damages? 
Mental distress is, or may be in some cases, as real as 
bodily pain, and it as certainly results from language 
not amounting to an imputation of crime; yet such 
actions have always been dismissed as not authorized 
by the law asit has come down to us, and as it has 


—— 


been for all time administered.’’ Wadsworth v. Tele. 
graph Co., 86 Tenn. 721. 

Why, if this rule is to become the law of this Stats 
in regard to this contract, shall it not apply to all dig. 
appointments and mental sufferings caused by delays 
in railroad trains? Telegraph companies are commoy 
carriers; so are railroad companies; and yet this court, 
in the Trigg Case, held the company not liable for 
mental anguish, as an independent cause of action for 
a mere act of negligence. A similar conclusion wag 
also reached in the United States Circuit Court for the 
fourth circuit in Wilcox v. Railroad Co., 52 Fed. Rep. 
264, where the plaintiff made a special contract for, 
train to take him to the bedside of a sick parent. The 
court held that the trouble of mind caused by the de 
lay at a railroad station could not be made the basis of 
anaction, saying: “ But we know of no decided case 
which holds that mental pain alone, unattended by 
injury to the person, caused by simple negligence, can 
sustain an action.” ‘‘ The plaintiff was the subject of 
two mental pains—one, for the condition of the sick 
person; the other, from the delay at the station—the 
latter, only, being the subject of this action.” “ft 
cannot be pretended that damages from the latter 
cause of ‘anxiety’ and ‘suspense ’—uncertain, in- 
definite, undefinable, unascertainable, dependent so 
largely on the peculiar temperament of the person 
suffering the delay—was in the contemplation of the 
defendant when it entered into the cgntract.’’ Griffin 
v. Colver, 16 N. Y. 489; Telegraph Co. v. Hall, 1240, 
S. 444. But as before said, if we establish the rule as 
to one common carrier or private person, with what 
sort of consistency can we refuse to extend it to all? 
The courts of Texas have already spoken of a similar 
case as ‘intolerable litigation.’”’ We see no reason for 
making this innovation or exception. The Legislature 
has imposed a penalty for each infraction of its duty 
in delaying a message, and it seems very clear to us 
that, if it is to become the policy of the State to adopt 
this new rule, the Legislature, and not this court, 
should do it. The common law has always attempted 
to deal with the citizen, and his rights and wrongs, in 
a practical way, and the declared object of awarding 
damages is to give compensation for pecuniary loss. 
The right, in a civil action, to inflict punishment by 
way of punitory damages, has been ably controverted. 
The allowance of damages for wounded feelings, when 
they are the concomitant or result of a physical in- 
jury, is placed rightfully on the ground that the mind 
is as much a part of the body as the bones and muscles, 
and an injury to the body included the whole, and its 
effects were not separable; but the experience of every 
judge and lawyer teaches him how unsatisfactory, in 
these personal injury cases, are the verdict of juries. 
They are utterly inconsistent, and the courts do not 
attempt to justify these inconsistencies upon any 
other theory than that it is the sole province of the 
jury to fix the amount. The result is that, in nearly 
every appeal that reaches this court, one ground for 
reversal is the excessive damage awarded; and the 
rigat of this court to interfere at all on this ground is 
seriously challenged. It is no uncommon thing to have 
the appellee voluntarily enter a remittitur to save his 
verdict from the charge of passion or prejudice. Un- 
der these circumstances, is it wise to venture upon the 
far more speculative field of mental anguish, without 
guide and without compass? We think not. We have 
examined the cases in the courts of Kentucky, Indi- 
ana, Teunessee, Alabama, and North Carolina. They 
are all based upon the So Relle Case, in 55 Tex. 308, 
which, we have shown, stands upon no previous ad- 
judication, but is opposed by the Levy Case, in 59 Tex., 
which, to our minds, completely refutes it. The cases 
holding this view are Stuart v. Telegraph Co., 66 Tex. 
580; Railroad Co. v. Wilson, 69 id. 739; Telegraph Co. 
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y. Cooper, 71 id. 507; Same v. Broesche, 72 id. 654; 
Same v. Simpson, 73 id. 423; Same v. Adams, 75 id. 
631; Wadsworth v. Telegraph Co., 86 Tenn. 695; Reese 
y. Same, 123 Ind. 294; Beasley v. Same, 39 Fed. Rep. 
181; Telegraph Co. v. Henderson, 89 Ala. 510; Thomp- 
son v.’Telegraph Co., 106 N. C. 549; Chapman v. Same 
(Ky.), 18 S. W. Rep. 880; Young v. Same, 107 N. C. 
370; Thomp. Elect., § 378, and case cited; Thompson 
vy. Telegraph Co., 107 N. C. 449. The cases opposing 
this view are, notably, the dissenting opinion of Judge 
Lurton in Wadsworth v. Telegraph Co., 86 Tenn. 695; 
Chapman v. Telegraph Co. (Ga.), 15 S. E. Rep. 901, iv 
which Judge Lumpkin, of the Supreme Court of 
Georgia, reviews all the cases in a most admirable tone, 
and with great clearness; Wilcox v. Railroad Co., 
(4th circuit,) 52 Fed. Rep. 264, 3C. C. A. 73; Crawson 
v. Telegraph Cq., 47 Fed. Rep. 544; Chase v. Same, 44 
id. 554, where all the authorities are cited: West v. 
Same, 39 Kans. 93; Russell v. Same, 3 Dak. 315; Tele- 
graph Co. v. Rogers, 68 Miss. 748; Lynch v. Knight, 
9 H. L. 577; Commissioners v. Coultas, L. R., 13 App. 
Cas. 222; Tyler v. Telegraph Co., 54 Fed. Rep. 634; 
Kester v. Telegraph Co. (Taft, Judge,) 55 Fed. Rep. —. 

We are fully aware that the plaintiff's claim appeals 
strongly to the sensibilities; but to adopt that view 
we must either be guilty of adopting one rule of dam- 
ages for one class of common carriers, and the breach 
of their contract, or we must conclude that all of our 
predecessors in the great common-law courts were at 
fault, and henceforth repudiate, not only their utter- 
ances, but our own,on this subject, and this we have no 
inclination todo. We prefer to travel yet awhile super 
antiquas vias. If, in the evolution of society and the 
law, this innovation should be deemed necessary, the 
Legislature can be safely trusted to introduce it, with 
those limitations and safeguards which will be abso- 
lutely necessary, judging from the variety of cases that 
have sprung up since the promulgation of the Texas 
case. Our conclusion is, the judgment should be and 
is affirmed. 

All concur. 


CHANGE OF VENUE FOR CONVENIENCE OF 
WITNESSES — SUFFICIENCY OF MUVING 
AFFIDAVIT—THE WORD “NECESSARY” 
NEED NOT BE USED. 


NEW YORK SUPREME COURT, THIRD DEPARTMENT, 
JULY 8, 1893. 


Sm1TH v. MACK. 


The word “‘n ”’ need not be used in an affidavit to 
change the place of trial on the ground of the convenience 
of witnesses. 

When the defendant’s affidavit states that each and every wit- 
ness named is material to the defense, as he is advised by 
his counsel, and verily believes, and that without the testi- 
mony of each and every of the witnesses the defendant 
cannot safely proceed to the trial of the cause, as he is ad- 
vised by his counsel, and believes, it sufficiently appears 
that the witnesses are necessary. 

It need not be shown what information the affiant bad which 
enabled him to state that the several persons named as 
material witnesses would be able to testify to the facts 
set forth in the affidavit. 


ermal. from Albany Special Term. The defend- 
ants named forty-two witnesses and the plaintiff 


twenty-one witnesses. 
the opinion. 


The other facts are stated in 


Edward J. Meegan, for appellant. 


E. Burlingame, for respondent. 


Purnam, J. The plaintiff insists that the defend- 
ant’s moving affidavit is fatally defective in omitting 





to state that the witnesses named are not only mate- 
rial, but also ‘‘necessary.’’ The part of the affidavit 
referred to, after stating the names and residences of 
each of the witnesses, is as follows: “Are each and 
every of them material witnesses for this deponent on 
the trial of this cause, as he is advised by said coun- 
sel, and verily believes; and that without the testi- 
mony of each and every of said witnesses deponent 
cannot safely proceed to the trial of this cause, as he is 
also advised by said counsel, and verily believes.’’ 
Plaintiff's contention is that the affidavit should have 
contained the words *‘ and necessary ’’ between ‘‘ ma- 
terial ” and ‘‘ witnesses.”’ 

It will be seen that the form of the moving affidavit 
is the same as that set out in the note in Brittan v. 
Peabody, 4 Hill, 65. In the form therein given, the 
word “necessary” is not used. In the note in the 
same case (4 Hill, 65) the following doctrine is laid 
down: “It must be shown moreover that they are 
each and every of them material to the defense, or for 
the defendant (Anonymous, 1 Hill, 668), as the defend- 
ant is advised by his counsel, and verily believes. 
Anonymous, 3 Wend. 425; Anonymous, 7 Cow. 102. 
They must appear to be necessary also, as well as ma- 
terial (Satterlee v. Groot, 6 Cow. 33. See Young v. Scott, 
8 Hill, 32-35); and for this purpose the affidavit adds 
that, without the testimony of each and every of the 
witnesses, the defendant cannot safely proceed to the 
trial of the cause, as he is advised by his counsel, and 
believes. Satterlee v. Groot, 6 Cow. 33; Anonymous, 
7 id. 102; Anonymous, 3 Wend. 425. 

We think it appearsfrom the above quotation, and 
the authorities therein cited, that on the motion 
to change the place of trial for the convenience of wit- 
nesses, while it is necessary to show the advice of 
counsel, that the witnesses are material and necessary, 
if the affidavit states that each and every of the wit- 
nesses mentioned are material, and that without the 
testimony of each and every of them, the moving party 
cannot safely proceed totrial, as he is advised by his 
counsel, and believes, he does show that the witnesses 
are necessary as well as material. 

The respondent also claims that the moving affidavit 
is defective in not alleging what information the affi- 
ant had which enabled him to state that the several 
persons named as necessary witnesses would testify to 
the facts as set forth in the affidavit. As the General 
Term of this district, in Myers v. Village of Lansing- 
burgh, 54 Hun, 623, has held that such an allegation is 
unnecessary, this objection need not be considered. 

The action was brought to recover $1,888 from defend- 
ant, as a stakeholder, for wagers made with him in the 
city of Albany, between November 1, 1891, and Febru- 
ary 5, 1892. There were two hundred and fourteen 
different bets set out in the bill of particulars, and all 
made in the city of Albany. Wedo not deem it neces- 
sary to discussat length the affidavits of the parties 
read on the motion. But all the transactions set out 
in the pleadings occurred in the city of Albany, and 
from that fact, as well as from said affidavits, we think 
it appears that the convenience of witnesses will be 
promoted by achange of the place of trial from the 
county of Columbia to the county of Albany. The pa- 
pers show a greater number of witnesses in the latter 
county. In such a case as this it is well settled that 
the place where the transactions between the parties 
occurred is an important element in determining 
where the trial shall be had. Maynard v. Chase, 30 
N. Y. State Rep. 348; Trope v. Saratoga Association, 
etc., 36 id. 127, 128. 

The order should be reversed with $10 costs and dis- 
bursements, and the motion to change the place of 
trial granted, with $10 cogts, to abide the event. 

Ss. L. M. D.C. H. 


I concur. I conour. 
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DIVORCE—LUNACY OF DEFENDANT. 


NEW YORK SUPFRIOR COURT, SPECIAL TERM, JUNE, 
1898. 


ForMAN V. FORMAN. 
Bu filed for nullity of marriage contract. 


Robert Goeller, for plaintiff. 
William H. Clark, for defendant. 


McApaM, J. In order to maintain an action to an- 
nul a marriage on the ground that the defendant was 
a lunatic, it must appear that such cause existed at the 
time of the marriage. Code, § 1743. 

The law proceeds upon the ground that the party was 
in fact incapable of making such a contract for want 
of the proper understanding necessary to yield an in- 
telligent assent to the obligation. The defendant seems 
to have had sufficient mental ability to comprehend 
the obligation and its function, for his wife cohabited 
with and bad two children by him. Misfortune over- 
took him, and he is now contined in an asylum for the 
insane. The subsequent affliction furnishes no ground 
fordivorce. The parties took each other for better or 
worse, tocare for the other in sickness as well as health, 
and must perform this vow until death discharge the 
obligation. While the prospects of the wife are blighted 
by the misfortune, she must bear it with fortitude. A 
suit to annul a marriage is to rescind it as if the contract 
had never been entered into, and the aggrieved party 
must elect to rescind within a reasonable time after the 
grievance has been discovered. If however the party 
mentally sound continues to cohabit with the alleged 
lunatic, and has children by him, it proves one of two 
things: 1st, that the party was not insane at the time; 
2d, or that the other party has elected to treat the con- 
tract as a valid and subsisting one. Either ground 
formsacomplete answer to the application. In Ward v. 
Dulaney, 23 Miss. 410, it was observed: ‘‘ What degree 
of mental imbecility—whut extent of intellectual aber- 
ration, will suffice to annul a contract of marriage, it is 
difficult to pronounce. Certainly mere weakness of 
intellect, or even great eccentricity of conduct, unless 
it reaches a point that evinces inability to comprehend 
the subject-matter of the contract, will not suffice; 
and every principle of sound policy and humanity ad- 
monishes us that a contract so important in its social 
relations, and bearing so materially on the peace and 
happiness of families, should not be set aside upon 
slight grounds, or or less proof than would suffice to 
annul contracts less sacred and impoz~tant in their na- 
ture.”” Suppose the defendant should recover (a thing 
possible), and on seeking his home, found his wife 
living with another man, to whom she bad contracted 
a@ new marriage under the license of the divorce court. 
What a commentary that would be on justice! The 
defendant's present condition almost precludes a trial, 
for a being in his state of mind can make no defense 
whatever. The policy of the law is to protect the weak 
and helpless, and for that reason courts exercise a zeal- 
ous care over their interests. 

The court sympathizes with the plaintiff, but can 
furnish her no relief. Application for decree denied. 


a 
LAW REFORM CONGRESS. 


'NHE following has been issued by the Committee on 
Jurisprudence and Law Reform of the World’s 
Congress Auxiliary : 
The World’s Congress Auxiliary of the World’s 
Columbian Exposition, through its General Committee 
on Jurisprudence and Law Reform, cordially invites 


you to attend the congresses to be held in the Art In- | 





— 


stitute, Chicago, August 7, 8, 9, 10, 11 and 12, 1893, at 
which addresses will be delivered and discussions held 
upon appropriate themes in the domain of jurispro. 
dence and law reform. 
Au early reply is requested to 
E. B. SHERMAN, 
Secretary Committee on Jurisprudence and Law Reform, 
103 Adams street, Chicago. 





Not THINGS BUT MEN. 


CHARLES C. Bonney, President. 
THomAS B. Bryan, Vice-President. 
LyMAN J. GAGE, Treasurer. 
BENJAMIN BUTTERWORTH, 
CLARENCE E. Younae, 
Secretaries. 


Tae WorRLpD’s CONGRESS AUXILIARY OF THE WORLD'S 
COLUMBIAN EXPOSITION OF 1893—DEPARTMENT OF 
GovERMENT — GENERAL DIVISION OF JURISPRU- 
DENCE AND LAW REFORM. 


Henry Wave Ropeers LL. D., Chairman. 
GrorGe W. Buopeert, LL. D., Vice-Chairman. 
E. B. SHERMAN, LL. D., Secretary. 


In explanation of the accompanying invitation to at- 
tend the congress on jurisprudence and law reform, 
which are to be held in connection with the World's 
Columbian Exposition, the general committee makes 
the following announcement: 

The World’s Congress Auxiliary has arranged fora 
series of congresses to be held in the Art Institute, on 
the lake front, extending from the middle of May to 
the lst of November. These congresses will consider 
and discuss appropriate themes in the domain of art, 
science, literature, education, government, jurispru- 
dence, ethics, religion, reform and other departments 
of intellectual activity and progress. The design of 
these congresses is to engage the best thought, the 
highest culture and the purest philanthropy of the age, 
and to formulate an expression thereof which shall 
form an epoch in the intellectual and ethical progress 
of the race. 

The week commencing on the 7th day of August has 
been assigned to the general division of jurisprudence 
and law reform, and during this time there will be 
held a series of congresses at which will be read and 
discussed papers prepared by some of the most emi- 
nent jurists of the civilized nations of the world. 
These will relate to international law, the pressing de- 
mand of civilization for an international tribunal to 
adjust National controversies, the administration of 
civil and criminal justice under the laws of different 
nations, and kindred topics, and will involve the con- 
sideration of many themes and reforms which are now 
engaging the thoughtful attention of the legal profes 
sion throughout the world. 

Among the eminent jurists who have already ac- 
cepted invitations to be present and to read papers are 
Sir Richard Webster, London; Right Hon. Sir Charles 
Pearson, Edinburgh; Prof. M. Adamowitch and M. 
Stutchewsky, St. Petersburgh; Prof. Jos. Kohler, Ber- 
lin; Dr. Heinrich Jacques, Vienna; Dr. Emilie Kem- 
pin, Zurich, Switzerland; Sr. Lic. Ignacio L. Vallerto, 
Mexico; Prof. Andre Weiss, Paris; Miss Cornelia 
Sorabji, Poona, India; Prof. Michael Revon, Tokyo; 
Prof. Albert Teichmann, Berne; Miss Eliza Orme, 
London, England; Senator Pierantoni, Rome; Dr. 
Marie Popelin, Brussels, Belgium; Hon. David 
Dudley Field, Hon. John F. Dillon, Hon. Austin 
Abbott, Hon. Roger Pryor and Prof. J. B. Moore, New 
York; Hon. Thos. M. Cooley, Michigan; Prof. J. B. 
Thayer and Prof. John W. Wigmore, Cambridge; 
Hon. Edmund H. Bennett, Boston; Hon. Seymour 
D. Thompson and Henry Hitchcock, St. Louis; Hom 
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Thomas J. Semmes and Hon. E. T. Merrick, New Or- 
leans; Hon. Geo. A. King, Washington; Henry Wade 
Rogers, LL. D., Evaston; Hon. H. B. Hurd, Chicago; 
Mary E. Green, Providence; Clara E. Foltz, San Fran- 
cisco. 

A judicial conference will also be held, to which all 
judges will be especially invited, and at which many 
of the most eminent jurists will discuss the best 
methods of the adminstration of justice. 

The committee is solicitous that the attendance of 
the bench and bar of the United States should be com. 
mensurate with the dignity and importance of the 
themes to be discussed and the eminent jurists who 
will take part in this magnificent international legal 
symposium, and they therefore cordially invite you 
not only to be present in person, but also ask you to 
extend this invitation to other members of the bar. 


JUDICIAL CONFERENCE. 

Hon. J. M. Bailey, presiding, Illinois; Hon. Simeon 
E. Baldwin, New Haven, Conn., ‘*The Duty of the 
State in Suits Attacking Charitable Bequests; ’’ Hon. 
Joseph E. Gary, Chicago, Ill., ‘The Value of Prece- 
dent;’? Hon. Hamilton McWhorter, Lexington, Ga., 
“The Law and the People;” Hon. John H. Hudson, 
Bennettville, S. C., “Trial by Jury, Unanimity in Ver- 
dicts and the Legitimate Influence of the Judge in 
such Trials;’”’ Hon. Geo. W. Wakefield, Sioux City, 
Iowa; Hon. H. M. Towner, Corning, Iowa; Hon. 8. 
W. Vance, Port Huron, Mich.; Hon. T. J. Brown, 
Sherman, Texas. 


COMMITTEE ON JURISPRUDENCE AND LAW REFORM 
CONGRESSES. 

The following compose the committee: Henry Wade 
Rogers, chairman; Henry W. Blodgett, vice-chairman 3 
Mr. Julius Rosenthal, Lyman Trumbull, Elliott An- 
thony, Harvey B. Hurd, J. B. Bradwell, Lambert 
Tree, John W. Cary, Geo. E. Adams, John N. Jewett, 
C. C. Kohlsaat, Joseph W. Errant, Sigmund Zeisler, 
William G. Ewing, Andre Matteson, Julian W. Mack, 
E. B. Sherman, secretary; Myra Bradwell, chairman; 
Bessie Bradwell Helmer, vice-chairman; Mary A. 
Ahrens, Catherine Waugh McCulloch. 

The committee of men and the committee of women 
by resolution act together as one committee. 


en 


THE UNITED STATES “ ARE” — DAVID DUD- 
LEY FIELD ON THE USE OF PLURAL SUB- 
JECTS WITH SINGULAR VERBS. 

HE following letter from the distinguished jurist 
and scholar, David Dudley Field, deals admirably 
with an important point of language, and, we are as- 
sured, states views in regard to which Prof. Hill and 
all the department of English at Harvard are wholly 

at one with Mr. Field: . 

STOCKBRIDGE, June 15, 1893. 
Dear Str: You have been so kind as to send me 

your interesting work on the Foundation of Rhetoric, 

for which I thank you. The service that you have per- 
formed for the preservation in its purity of our com- 

Mon speech is not a small one, and I trust that it may 

help to stem the tide of a hybrid language which seems 

to be settingin upon us. To go no further, think of the 
word “combine,” used as a noun, which, taken from 
the slang of a band of thieves, seems not unlikely to be 
lifted as a word of good birth into our mother tongue. 

lL have observed with especial gratification your con- 
demnation of an expression too commonly used by 
careless writers, and sometimes by those who should 

know better. I refer to the ungrammatical and ill- 

sounding phrase of the “‘ United States is,’’ with vari- 

ations of she, her and herself. No wonder that Bryant 





denounced it when it began. I wish that his example 
had been always followed, for never was there a phrase 
in use with so little to commend it. For convenience 
it has no merit, inasmuch as “they,” ‘‘their’’ or 
“them” can be written as quickly and spoken as 
glibly as ‘‘she,” “‘her’’ or “ herself.” 

The first, best and decisive reason for the former is 
that the Federal Constitution designates the United 
States as plural. Thus in article 3, section 2: ‘‘The 
judicial power shall extend to the laws of the United 
States and treaties made under their authority.” Seo- 
tion 3: ‘‘Treason against the United States shall con- 
sist only in levying war against them, or in adhering 
to their enemies.’’ 

Has the civil war made any difference in this re- 
spect? See the thirteenth article of the amendment. 
‘Neither slavery nor involuntary servitude shall exist 
withiu the United States or any place subject to their 
jurisdiction.” 

Not only did the framers of the Constitution set be- 
fore us this model, but the earlier presidents and 
statesmen, in their messages, despatches and State 
papers, without exception, so far as [ can discover, 
made their language conform to the model. Should 
not these reasous suffice for every true American? 

The usage of which you complain is contrary to the 
grammar of our language, which requires a plural verb 
for a plural noun. I remember that years ago, during 
the fierce but now half-forgotten struggles of the 
period, one of the parties got hold of a letter of one of 
the candidates, which, by aid of much imagination 
and pussibly a little untruth, could be made to read as 
if written: ‘‘Our sufferings is intolerable,” perhaps 
because the last letter of suffering had a twist in it- 
This however was enough for the morality of party 
warfare, and it was trumpeted from one end of the land 
to the otheras proof of the candidate’s ignorance. Now, 
by the whirligig of time, comes up a pretension to foist 
the false grammar of 1840 into the true grammar of 
1890. 

This new phraseology is moreover contrary to ourown 
usage in other respects. Has any American historian 
ever written or spoken of the New England States that 
they was settled by the Puritans? Has it ever been 
asserted of New York and New Jersey that they is 
contiguous States, or of the States in general, ‘‘ they 
is all one?’’ Suppose we look for parallels in other 
countries. The cantons of Switzerland have been 
united, some or all of them, in a sort of Federal com- 
pact, for many ages. Who ever wrote of them that 
the United Cantons maintains her neutrality among 
European States? The provinces at the outlets of the 
Rhine have been united time out of mind, sometimes 
under astadtholder, sometimes under a grand pension- 
ary, sometimes under a king. Whoever thought of 
saying that the United Provinces of the Netherlands 
was once the rival of England? There is a dominion 
to the north of us composed of several provinces. Do 
the Canadians write that their provinces was bound 
together by the statute of dominion? There is an em- 
pire of Germany across the water, consisting of nota 
few separated States. Do the Germans say that their 
several kingdoms and grand duchies is or was consoli- 
dated by the Franco-German war? I do not affirm 
that such language was never used, but I have never 
seen it written or heard it spoken. 

Then as to euphony, which is a matter of some im- 
portance, more, I think, than it is generally thought to 
be, in forming the manners and tastes of a people, 
what American is there who does not feel his teeth set 
on edge when he sees or reads such an ill-sounding ex- 
pression as the United States is or was or has under- 
taken this enterprise or that. 

Lastly, as to its political significance. If you write 
the United States is or was or has, you help to strike 
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out of their escutcheon the words “ — pluribus;’’ you 
omit the last three words from Mr. Chase’s famous 
aphorism that this is “an indestructible union of inde- 
structible States.’”’ Some people think that this is of 
no consequence. In their easy-going lives they fancy 
that all is well within and without. They deceive 
themselves. In our own history we see unmistakable 
proofs of a strong flood-tide setting in toward Federal 
authority. To go no further than the Chinese Deporta- 
tion Act of the last session, enacted and upheld upon 
the plea of Federal sovereignty, it needs no prophet to 
foretell that if the foundation of that enactment be not 
dashed in pieces, the incoming century will see this 
Nation either broken into fragments or converted into 
a consolidated republic—another name for a despotism, 
which would be but a prelude to anarchy, and that 
but a prelude toan empire, and that but another name 
for an emperor and military dominion. But I am not 
going into a political homily, and content myself with 
expressing my conviction that there is every reason, in 
our history past and present, in the strife of parties, in 
the conflict of interests, why we should keep ever be- 
fore us, and repeat ou all fit occasions, in our school- 
rooms, our academies and colleges, in our lectures and 
reviews, that ours is a Nation composed of autono- 
mous States, whose existence in the plentitude of 
their reserved powers is as essential as in the Union 
itself. 
Faithfully yours, 
Davip DupLey FIELD. 

ADAMS SHERMAN Hit, Esq., Professor, Harvard 

University. 


THE PHYSICAL EXAMINATION OF LITI- 
GANTS. 
‘HE Legislature of this State at the last session made 
a very important change in the law of evidence, in 
the form of an amendment to section 873 of the Code 
of Civil Procedure, in these words: 

“In every action to recover damages for personal injuries 
the court or judge, in granting an order for the examination 
of the plaintiff before trial, may, if the defendant apply 
therefor, direct that the plaintiff submit to a physical exami- 
nation by one or more physicians or surgeons to be designated 
by the court or judge; and such examination shall be had and 
made under such restrictions and directions as to the court or 
judge shall seem proper. In any action brought to recover 
damages for personal injuries, where the defendant shall 
present to the court or judge satisfactory evidence that he is 
ignorant of the nature and extent of the injuries complained 
of, the court or judge shall order that such physical examina- 
tion be made.” 


Until this enactment no court in the State of New 
York possessed any power to compel the plaintiff in a 
suit to recover damages on account of personal inju- 
ries, to submit to a physical examination in respect to 
those injuries, their character or extent. 

This was expressly decided by the Court of Appeals 
in December, 1891, in a case which arose in the Su- 
preme Court in the fourth judicial department, where 
au application foran order directing the plaintiff in a 
negligence suit to submit toa physical examination by 
surgeous to be.appointed by the court had been de- 
nied. 

A like view as to the authority of the Federal courts 
to compel a plaintiff to submit to asurgical examination 
in advance of the trial was taken by the Supreme 
Court of the United States in a case decided in the 
same year, 1891. The opinion there was written by 
Mr. Justice Gray, of Massachusetts, who quotes with 
approval the forcible statement of Judge Cooley, that 
“the right to one’s person may be said to bea right of 
complete immunity; to be let alone.””— New York 
Sun. 





NOTES. 


A British Convict’s REFLECTIONS. 


I cannot take my walks abroad— 
I’m under lock and key; 

And much the Public I applaud 
For all their care of me. 


Not more than others I deserve— 
In fact much less than more; 

Yet I have food while others starve 
Or beg from door to door. 


The honest pauper in the street 
Half naked I behold, 

While I am clothed from head to feet, 
And covered from the cold, 


Thousands there are who scarce can tell 
Where they may lay their head, 

But I’ve a warm and well-aired cell, 
A bath, good books, good bed. 


Then to the British Public, health! 
Who all our care relieves; 

And while they treat us as they do, 
They’ll never want for thieves! 


In Holyoke & South Hadley Falls Ice Co. v. Ambden, 
decided in the Circuit Court of the United States, 
District of Massachusetts, in April, 1893 (55 Fed. Rep. 
593), it was held that the service of process from a 
Massachusetts court on a defendant who is a citizen of 
Vermont, and is at the time of service travelling 
through Massachusetts in order to attend court in 
Connecticugf as a witness for and at the request of a 
citizen of Massachusetts, is valid. 


Immediately following the World’s Congress of Col- 
lege Fraternities to be held in the Art Institute this 
month, the regular triennial convention of the *‘ Legal 
Fraternity of Phi Delta Phi’’ will be held in room 309, 
Masonic Temple, beginning each day at 10 a. mM. The 
days set apart for this convention are Monday and 
Tuesday, July 17 and 18, 1893. All members of the fra- 
ternity are cordially invited to be present. Out-of- 
town members are urged to arrange their visits to 
Chicago and the Fair so as to include these dates.— 
Chicago Legal News. 


Ah Wing ought to have a law office in Center street. 
He could “give points” to any of the lawyers there. 
Ab Wing is sojourning at present-in the Montana State 
prison under the disabilities of a life sentence imposed 
by a State court. Naturally he has not registered, a8 
required by the Geary law. He now maintains that 
the United States statute is paramount law, and that 
in accordance with its provisions he must be taken out 
of the Montana State prison and deported to China 
for his failure to register. He has employed a lawyer 
to prosecute him for his violation of the Geary statute, 
and if his legal point is well taken, he will have accom- 
plished the most ingenious release from a penal sen- 
tence that is anywhere recorded.—New York World. 


The first general meeting of women lawyers ever 
held will occur in Chicago, August 3, 4 and 5 next, io 
the Isabella club-house, under the auspices of the law 
department of the Queen Isabella Association. There 
will be papers, discussions and conference meetings, 
the object being to promote acquaintance among 
those interested in the practical work of the profes- 
sion. All women in the United States and elsewhere, 
who have been admitted to the bar of a court of record, 
or graduated from a law school, are especially invited 
to be present. Miss Ellen A. Martin, of No. 84 La Salle 
street, Chicago, is chairman of the committee on am 
rangements. 
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SPECIAL NOTICE. 

N our issue of August 5, 1893, we will begin the 
publication of a complete and full digest of the 
New York Official Series, commencing with 138 
N.Y., 68 Hun, and 2 N. Y. Misc., which will be 
continued until the digest now prepared is finished. 
Thereafter a new digest will be published every two 
weeks, keeping up to the decisions in the advance 

sheets of the Combined Series. 

The digest now prepared will include all the opin- 
ions handed down by the Court of Appeals before 
the summer vacation, and opinions of the Supreme 
Court and other courts until after the numbers of 
the JouRNAL containing the digest are issued. The 
digest includes all opinions of 69 Hun, and 4 Misc. 
up to page 406. To lawyers this digest is a neces- 
sity, as it will enable them to examine all the decis- 
ions in the Official Series, including and subsequent 
to the volumes named, under a single alphabet. 


——_+—___—_—— 


CURRENT TOPICS. 


HE new Columbia Law School, by its recent com- 
mencement exercises, calls renewed attention 

to the experiment which the law department of that 
venerable seat of learning has for two years been 
engaged in working out. The revolution through 
which the institution passed in the winter and 
spring of 1891 had more momentous consequences 
than the retirement of certain professors and the 
appointment of certain others. The profoundest, 
and indeed the only important development of the 
situation was the change effected in the aims, the 
methods and the character of the school itself. 
What that change has been and to what an extent 
it has already enlarged the conception of what 
should constitute a legal education, will be apparent 
from a glance at the circular recently issued by the 
faculty of the school. A comparison of the work 
offered in this circular for the next academic year, 
with that presented in the circulars of the two or 
three preceding years, shows striking results. Prior 
to 1890-91 — that is, only three years ago — only 
seven and one-half hours of work per week in the 
classroom, for two years, was required of, or in- 
deed offered to the candidates for the degree of 
bachelor of laws. For the year 1890-91, when the 
first third year class was graduated from the law 
school, ten hours per week was added as the work 
of the third year, making a total of twenty-five 
hours for the course. During the past year the 
work of the first and second year classes was in- 
creased to ten and twelve hours, respectively, mak- 

Vor. 45 — No. 5 





ing a total of thirty-two hours for the three years. 
Beginning with the academic year 1893-4, the de- 
gree of bachelor of laws at Columbia will represent 
a minimum of thirty-nine hours of work per week, 
candidates for the degree being required to take 
thirteen hours in the first year, fourteen hours in 
the second year, and twelve hours in the third. 
These figures become even more significant when it 
is considered that they represent only a part of the 
tender which the law school makes to its students. 
A total of sixty-four hours of class-room work per 
week is offered in the school; the first year class 
taking the whole of the thirteen hours allotted to 
them, while the second year students elect their 
work from twenty-six hours tendered them, and the 
third year men make their selection of subjects from 
courses of lectures aggregating twenty-five hours 
per week. To give some idea of what this increase 
in hours represents and of the opportunity for 
thorough study of the law which it affords, it will be 
instructive to consider the time devoted to a single 
subject — as, for example, the law of real property. 
This important branch of the law has three hours per 
week allotted to it throughout the first two years of 
the course, or a total of two hundred and four lec- 
tures, without including the subjects of mortgages 
and wills and the administration of estates, which are 
treated separately and with similar fulness in the 
third year. It is easy to see that such a curriculum 
as this affords an opportunity which has probably 
never before been presented to students of law, in 
this or in any other country, for thoroughgoing 
study of a subject and for such mastery of its prin- 
ciples as can be gained in a school. While the 
Columbia Law School, to a greater extent than ever 
before, thus seeks to lay broad and deep the founda- 
tions of a legal education and so to qualify its stu- 
dents to practice law in any State or country where 
the common law system prevails, it further displays 
its practical character by the special attention de- 
voted to the subjects of ‘‘Code Pleading and Prac- 
tice” and by the course of lectures on ‘‘ Doctrines 
Peculiar to New York Law.” It should be noted, 
in passing, that, concurrently with this remarkable 
expansion of the curriculum of the school, there has 
been a steady increase in the requirements for ad- 
mission and a corresponding growth in the per- 
centage of college graduates among the students. 
The circular from which the foregoing facts have 
been taken contains an interesting statement re- 
garding the so-called ‘‘ case system” of instruction 
as practiced at Columbia. From this it appears that 
there is considerable diversity in the methods em- 
ployed in the school. Each instructor pursuing the 
method which, in his opinion, having reference to 
the particular subject under consideration and to 
the age and capacity and_experience of the class, 
will be productive of the best results. Text-books 
are, toa considerable extent, employed either in- 
dependently of or in connection with the study of 
cases. This is especially true in the work of the 
first year. The system of instruction by lectures, in 
which cases are employed only by way of reference 
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or illustration, prevails, for the most part, in the 
courses in public law. In most of the private law 
courses however, especially in the second and third 
years, the instruction is baséd mainly on the discus- 
sion of cases and other authorities, which have been 
carefully selected by the instructor with the view 
of developing the particular topic under considera- 
tion. The circular summarizes this method of in- 
struction as follows: 


** A system in which principles are studied in their 
application to facts would seem to combine in the 
highest possible degree the theoretical and practical. 
In no other way can a student so thoroughly acquaint 
himself with the methods used by judges in applying 
principles of law to the facts before them. It must be 
borne in mind that this method of teaching does not 
consist in lectures by the instructor, with references 
to cases in support of the proposition stated by him. 
The exercises in the lecture-room consist in a statement 
and discussion by the students of the cases studied by 
them in advance. This discussion is under the direc- 
tion of the instructor, who makes such suggestions and 
expresses such opinions as seem necessary. The stu- 
dent is required to analyze each case, discriminating 
between the relevant and the irrelevant, between the 
actual and possible grounds of decision. And having 
thus discussed the case, he is prepared and required 
to deal with it in its relation to other cases., In other 
words, the student is practically doing as a student 
what he will be constantly doing asalawyer. By this 
method the student’s reasoning powers are constantly 
developed, and while he is gaining the power of legal 
analysis and synthesis, he is also gaining the other ob- 
ject of legal education, namely, a knowledge of what 
the law actually is. * * * In conclusion it should 
be said that the cardinal difference between the method 
of instruction by cases, and any other method of in- 
struction by which law is taught as a science, is that 
the student is required to deal with the original sources 
of the law, and does not take his law at second-hand. 
The method is not arigid system, bnt is so flexible 
that two men may use it as a basis of instruction, and 
the teaching of the one hardly suggests the teaching of 
the other. It is distinctly a method productive of in- 
dividuality and efficiency in teaching, and of ascientific 
spirit of investigation, independence, and self-reliance 
on the part of students.” 

With this conclusion we have no quarrel, and we 
are prepared to believe that, applied in the judicious 
spirit which seems to prevail at Columbia, and with 
the ample time there allotted to its operation, the 
‘case system” may yet do all that its friends claim 
for it. At any rate, there can be no doubt that 
under the new curriculum, with a better equipped 
and more carefully selected body of students, with 
the splendid facilities of Columbia College and the 
new spirit of energy and wisdom with which those 
facilities are being employed, this time-honored in- 
stitution will, under new conditions and ona higher 
and more liberal plan, continue to render invaluable 
service in the cause of legal education. 


The laws in Pennsylvania relating to the rights 
of married women have been greatly changed by 
legislation within the last few years, and the courts 
of that State have made many decisions on cases aris- 
ing under the new laws. In some of the Pennsyl- 
vania reports recently several opinions have been 


een; 


published on this branch of the law. It has beep 
held that a married woman may with her ow 
promissory note pay her husband’s debt; that a per. 
son who begins suit against a married woman is not 
now obliged to prove as part of his case that the 
debt was contracted for necessaries, but that married 
women now stand on the same plane as single 
women in regard to their liabilities or debts, 4 
wife however cannot recover damages for the loss 
of ability to do household work. In another case 
note given by a married woman for implements used 
by her husband and son on her farm was held valid, 


It is English law, according to the House of Lords, 
that a bank is not liable to the real owner of moneys 
deposited by a broker or agent, and applied to dis. 
charge that broker’s obligations to the bank. One 
Thomson was a broker in Edinburg, and to him 
were intrusted certain bank shares belonging toa 
trust estate to be sold and the proceeds returned to 
the trustee. Thomson sold the shares, but deposited 
the proceeds in two banks in his own name. The 
total proceeds of the sale were $14,500, of which 
$12,000 were deposited in a bank where Thomson's 
account was overdrawn some $20,000 and more, and 
the remainder went into a second bank, which he 
owed some $4,000. Both banks used these funds to 
recoup themselves, and applied them to make good 
Thomson’s overdrafts. The trustee sued the banks 
to recover the proceeds of the sales of stock which 
Thomson had deposited. The banks replied that 
they held no money belonging to the trust estate; 
they had credited Thomson’s deposits to offset his 
overdraft, and that. closed the transaction, so far as 
they were concerned, as they were not concerned to 
inquire how Thomson came by the money he de 
posited. The Scotch courts, and now the Lords, 
sustained the banks’ view of the case. A creditor 
who receives money in satisfaction of his debtis 
not bound to refund it because that money is not the 
property of the debtor. It was urged that the banks 
knew that the money Thomson deposited was not 
his own, and the manager of one of them admitted 
that he thought it was clients’ money and not 
Thomson’s, but this knowledge did not increase 
the banks’ liability to the trustees. 


The organizations among lawyers in England for 
the purification of the ranks of the profession have 
thus far been solely among the solicitors. The incor- 
porated law societies are powerful organizations, 
having important control over the admission of 
solicitors to practice and their conduct after theit 


admission. There has been no similar association 
among the barristers who form the trial lawyers of 
the country. A movement has now begun for a bat 
association which will be truly representative. Un 
fortunately however two bodies have come into er 
istence, each of which claims to represent most com 
pletely the members of the class of barristers. A 
union between these two bodies is however p 

able, and the court lawyers may have, as the office 











>). Ot ee ee ee ee ee ak a ee ee ee 


THE ALBANY 


LAW JOURNAL. 


83 








= = 
——— 


lawyers already have, a well organized and compact 
organization. Unfortunately, says the New York 
Tribune, it is not yet possible in this country to 
have any similar body of lawyers having a like 
power with the incorporated law society of Eng- 
land. The State Bar Associations however are be- 
coming stronger each year, and legislation may be 
obtained by which the examinations for admission 
to the bar will be in charge of such associations, 
and the organizations will act promptly in bringing 
to the attention of the court any cases of extortion 
or other misconduct committed by attorneys or 
counsellors. 


A while ago an Indiana working girl was con- 
victed of child murder. Her lawyer took an appeal 
to the Supreme Court at Indianapolis. The attor- 
ney-general (Alonzo J. Smith) appeared for the 
State, and, at the proper time, submitted his brief. 
Then he told the court that his examination of the 
record in the case had left him in doubt as to the 
girl’s guilt, and, this being so, he did not feel it 
any part of his duty to exert himself to send her to 
the gallows or to State prison, Their honors must 
assume the responsibility of affirming or reversing 
the judgment of the court below. With this he sat 
down. The judgment of the court below was 
promptly reversed. The Hartford Courant thinks 
that Attorney-General Smith has set a good and 
much-needed example to all the other public law 
officers in the country — from the Supreme Court 
down to the Police Court. Here is a man who 
shows a right sense and knowledge of what he is 
for— what his office is for. Too many prosecuting 
attorneys seem to think that their business in court 
is to procure as many convictions as possible. When 
a prisoner slips through their fingers they seem to 
feel a personal chagrin, as though his acquittal were 
in some sort a personal defeat, suggesting a lack of 
professional skill on their part and likely to damage 
their prospects. This is all wrong—wrong in 
theory, terribly wrong in practice. The functions 
of the public prosecutor differ from those of the 
judge, but his duty is the same— to aid, to the 
full extent of his powers and opportunities, in the 
doing of justice. That is to say, he should be just 
as solicitous for the acquittal of the innocent as for 
the conviction of the guilty. 


The decision of a New York court, awarding 
$2,828 damages to Mr. Howard Potter for injury to 
his luggage during his passage in the Majestic, is 
regarded by the London Law Journal as a very in- 
siructive example of the manner in which American 
courts interpret contracts with great carrying com- 


panies. The company had printed on its tickets 
issued to passengers a notice that they would not 
be liable for more than $50, as damages for injury 
to luggage, unless a special contract on the subject 
was entered into. The court practically held that 
4 passenger has no freedom of contract with a steam- 
ship company. There is a good deal to be said 
from this point of view. It is undoubtedly true, 








as alleged by supporters of the judgment, that th 

plaintiff could not cross the Atlantic in a rowing- 
boat, and had to contract with a steamship com- 
pany. It is to be remembered however that the 
English courts have upheld such stipulations, and 
in a leading case on the subject, prevented a con- 
tractor for carriage from London to Mauritius from 
taking advantage of the French law administered 
in that British dependency. The law of Mauritius 
regards such limitations of the company’s liability 
as void and contrary to public policy. It is cer- 
tainly an anomaly that if one travels from Liverpool 
to New York, damages to any amount may be re- 
covered for injuries to personal property; whereas if 
the journey is from New York to Liverpool, pre- 
sumably — if English precedents are to be followed 
— damages are limited to a sum fixed by the 
company. 


The English Privy Council in the case of Hunt- 
ington v. Attrill, L. R. (1893) App. Cas. 150, had re- 
cently to decide the difficult question, What is a 
“penal action ” for international purposes? The case 
is exceedingly interesting, as being one of the few 
instances in which the American courts and the 
English tribunals have been called upon to express 
an opinion on a construction of the same statute. 
The New York court decided that the right of action 
granted by section 21 of the New York State Laws 
of 1875, chapter 611, imposes a penal liability, whilst 
the Privy Council, on appeal from the Ontario Court 
of Appeal, have held that, for international purposes 
at any rate, the remedy granted by such section is 
not a penal one, and a judgment obtained upon it 
can be sued upon in the English courts. They de- 
cided that the well-known expression of Chief Jus- 
tice Marshall in The Antelope, 10 Wheaton, 123, 
that “the courts of no country execute the penal 
laws of another,’? must be limited to cases where 
such suits are for the recovery of pecuniary penal- 
ties for any violation of statutes for the protection 
of its revenue or other municipal laws, adopting the 
principle already laid down by Mr. Justice Gray, of 
the Supreme Court of the United States, in the case 
of Wisconsin v. The Pelican Insurance Company, 127 
U. S. 265. 


LEGAL EDUCATION—AS DISCUSSED IN THE 
NEW YORK STATE UNIVERSITY CONVO- 
CATION, AT ALBANY, JULY 7. 

1. SHOULD PROFESSIONAL SCHOOLS ADMIT ON 

LOWER REQUIREMENTS THAN COLLEGES? 


Professor CHARLES A. COLLIN, Cornell University.— 
This. question cannot be discussed intelligently until 
answer be first made to the more fundamental ques- 
tion, what qualifications should be required for ad- 
mission to the profession? Independent of all arbitrary 
or conventional qualifications required by professional 
schools by law, or by regulations authorized by law, 
the situation itself has established an age qualification 
much higher than is required for entrance to the col- 
leges. The colleges deal with boys. The professional 
schools deal with men. The average age of entering 
the professional school is decidedly over twenty-one. 
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Assuming that such a man comes to the professional 
school and says he wants to study law or wants to 
study medicine; that he has not a college education; 
that he has not even such a general education as will 
enable him to pass an examination for entrance to col- 
lege, what advice would you give him as to the course 
of education he should take up, for the purpose of en- 
tering his profession as efficiently equipped and as 
promptly as possible? He has no more time or money 
to spend upon general education for merely general 
purposes, and he neither desires nor perhaps needs any 
more general education than is essential to a fair and 
broad equipment for entrance upon the practice of his 
profession. 

I am not so much concerned with the answer you 
will make to this young man, with the advice you will 
finally give him, as I am with the point of view from 
which you approach the question and with the methods 
upon which your inquiry shall be conducted. There 
is u certain narrow pedagogical bias as distinguished 
from the point of view of the true teacher, whereby 
the main object appears to be the building up of the 
school, even though it involves a sacrifice of the in- 
terests of each individual student, as though the stu- 
dent were made for the school rather than the school 
for the student. The first inquiry should be: what 
work should this young man do to accomplish the de- 
sired end, and then adapt your school to the work. 

Three questions appear to be raised by those who 
have discussed courses of professional study; is the 
object of a professional course to dignify and exalt the 
professional degree, to dignify the professional school 
or to fit the young man for the business of life before 
him? 

For the professional degree I have a sublime con- 
tempt. It is a damage to a young man about to enter 
upon the practice of law to exhibit his degree of LL. B. 
If he hangs out his shingle with LL. B. at the end of 
his name, he drives off clients. If the question under 
discussion be asked with reference to the qualifications 
which shall be required for conferring the degree of 
LL. B., I most respectfully suggest that the question 
is approached from a fundamentally false point of 
view. If the position be taken that the learned degree 
of LL. B.—if there be any such thing as a learned de- 
gree—-should be conferred only upon a man who has a 
certain amount of general education, for the sake of 
dignifying the degree, I have nothing to say, for I have 
neither time nor patience for the discussion of hum- 
bug. I have no discussion or controversy with those 
who aim to build up a grand school upon a beautiful 
system, for the sake of its high reputation, rather than 
supplying the actual needs of actual students. 

I have no wish or disposition in any way to depreciate 
the value of a broad general education as preparatory 
to any sphere of life, professional or otherwise. I need 
not enlarge upon the very great benefit of a college 
education. But, the man over twenty-one years old 
whom [ have in mind has not been able for lack of 
funds, for lack of time or for other reasons, good or 
bad, to acquire a college education or even to fully pre- 
pare for entrance to college. Shall we say to him, you 
cannot begin the study of law or medicine, unless you 
can passa scholastic examination upon the subjects 
required of boys for entrance to college? Assumé that 
he had four or five years ago completed a fair common 
school education, but not equal to a college prepara- 
tion. What has he been at in the meantime? He has 
not been pursuing his education in the schools. Has 
his brain therefore been dormant? Has he no more 
maturity of judgment than the boy of sixteen or eigh- 
teen? By his experience of life, earning his living, 
knocking about among business men, sharpening his 
wits, cultivating his brain and acquiring maturity of 
judgment, has he not received a certain mental dis- 





cipline which is not to be despised, and should he be 
treated with reference to his qualifications before tak. 
ing up a professional course, on the same basis as a boy 
of sixteen or eighteen who is about to enter college? 
When he comes to me and asks the privilege of study. 
ing law with me, should I say to him, first take up 
more arithmetic, more algebra, more Latin, go to 
school with boys of sixteen for a year or so more, ing 
boys’ school, and then come to me and study law—ijg 
that the best and manliest work for that man, to pre. 
pare him for an intelligent study of law? If so, then 
the auswer to the question under discussion must be 
in the affirmative. 

But if, by reason of his knowledge of life and of busj- 
ness, his maturity of intellect, he is already prepared 
to intelligently take up the study of law, and at the 
end of four years he will be better equipped for his 
professional career by three years as law student and 
one year of practice, than he would by one year of 
general school education and three years us law stu- 
dent, then he should begin his law study at once. The 
ordinary law school in the State of New York should 
allow such a man to begin the study of law just as soon 
as he can begin it profitably without final loss. 

As to the precise answer to the question under dis. 
cussion, as I say, Iam very little concerned. If any 
sensitive, broad-minded man, who knows what life 
and the practice of law is, will discuss this question 
along the lines 1 have suggested, I shall be satisfied with 
his conclusion. 

But if, on the other hand, this question be asked 
with reference to whether the degree of LL. B. should 
be refused a man who is thus prepared to practice law, 
because he has not a little arithmetic, algebra and 
Latin, but is equipped fora lawyer, then I will have 
no controversy with that man, and shall disagree with 
him probably whatever his conclusion may be. 

It may be desirable that there should be occasionally 
a law school which sets out deliberately to be a post 
graduate law school; and which expressly declares 
that its students shall be confined to college graduates. 
Such a law school will certainly be a magnificent one 
to teachin. It will bea delightful school for a faculty. 
It will be a beautiful place for the study of the pure 
science of jurisprudence. It will bave certain advan- 
tages for the students whocan enter it over the ordinary 
law school. But there will also necessarily be certain 
disadvantages from the study of law in a post-graduate 
law school. 

The tendency of the college student is to acquires 
certain conceit of superior education and superior 
culture and to rely thereon, as against hard work and 
brains without the culture. 

The young lawyer who comes from a law school 
following a college career and begins the practice of 
law has before him two years at least of severe educa- 
tion. He will find himself often beaten by the young 
men of inferior scholastic training, but of superior 
brains and harder workers. The first jury trial of the 
college graduate is often his last. Over and over agail 
I have seen the cultured young lawyer, in a case he 
ought to have won, so thoroughly defeated by an op- 
ponent of inferior culture, that he gives up the court 
work in disgust and retires to office practice for the 
rest of his life. 1 have seen in law schools splendid 
specimens of college graduates, surpassed in the rival- 
ries of law school life, by the young men of inferior 
general education, who desired a college course but 
were unable to get it, and who, after knocking about 
in business for three or four years, have come toa law 
school hungry for learning and with a rugged, fresh 
intellectual vigor. Is it not well to correct certain 
misapprehensions almost inevifable to the college 
graduate, in the professional school itself, by contact 
there with rough brains and rugged work, instead of 





THE ALBANY LAW JOURNAL. 


85 














exaggerating such misapprehensions by a course ina 
post-graduate law school. I am inclined to question, 
whether, upon the whole, the college graduate will 
not acquire a better preparation for the business of 
practicing law by attending a law school where he will 
meet some men who have never been to college. 

It should be borne in mind that the lawyer upon 
being admitted to the bar has a great deal of time on 
his hands during the next two or three years for the 
completion both of his legal and of his general educa- 
tion. The law school should constantly suggest the 
pursuit of historical, political, philosophical and other 
similar lines of study. The law school should do 
something itself in those lines and should constantly 
suggest to the law student’s mind the broad field that 
is open before him in the line of general education. 
It should awaken and cultivate the intellectual appe- 
tite which will impel to such courses of study after he 
euters his profession. 

But in this State the question assumes a special 
aspect. For the last few years the Court of Appeals of 
this State has been intrusted with the determination 
of what general preliminary education should be re- 
quired of the young man before he begins the study of 
law, as well as what legal education should be required 
before he is admitted to the bar. In spite of the 
general impression abroad in highly educated circles, 
reversing the old doctrine that the king can do no 
wrong, and adopting the new doctrine that no public 
officer can doany thing right, Irespectfully submit that 
the judges of the Court of Appeals are better judges 
than the regents of the University or this audience 
for determining the practical question of what general 
education should be required before a young man can 
commence the study of law which will count toward 
admission to the bar. 

The Court of Appeals has lately raised the require- 
inents of general education preliminary to law study. 
The Court of Appeals rules require an examination of 
the candidate for law study in certain specified sub- 
jects or in equivalent studies approved by the rules of 
the University. If I may suggest a criticism upon the 
regents, it would be that, in adopting equivalents, they 
adopt only substantially the same amount of general 
education, without reference to subjects giving special 
preparation to law study. I think, if the regents are 
to give the candidate for law study his absolute choice 
ofa certain number of counts in the whole range of 
studies, they might well have said any fifty counts in- 
stead of any thirty counts as equivalents of the lesser 
number of counts in the specifically mentioned subjects. 

But my closing suggestion is that if young men can 
euter the legal profession with a certain amount of 
general education, as fixed by the Court of Appeals, 
and the law school requires more, the practical result 
will be that the law schools will turn young men into 
the profession of law in the State of New York by in- 
ferior methods of approach, and the law schools, by 
raising their standard of entrance, will be lowering 
the standard of the profession. The law schools in the 
State of New York exist for the benefit of the profes- 
sion and the State. I differ with my associates in the 
faculty of the law school with which I am connected 
upon this point, but I am very strongly convinced that 
the law schools in the State of New York should 
in their entrance requirements of general education, 
keep in line with the requirements established by the 
Court of Appeals for the study of law anywhere; and 
that we shall accomplish the most effective work in rais- 
ing the standard of general education preliminary to 
law study by centering our efforts upon the Court of 
Appeals and the profession at large, in urging them to 
raise to the highest practical point the requirements 
Contained in their rules as to general education pre- 
liminary to law study. 





DANIEL MARTIN, Rutgers Female College.—I cannot 
speak upon this subject as a lawyer or as an instructor 
in a law school or a medical school, but it happens that 
in 1882, on the establishment of the requirements by 
the Court of Appeals, [ was requested by the regents 
to take charge of the regents’ examination of law stu- 
dents in the city of New York. Weare notin danger, 
I think, of placing our requirements too high. Pre- 
vious to 1882 the condition of things in this State was 
simply scandalous in regard toadmission to professional] 
schools, whether of law or of medicine. A class would 
entercollege, and the man who could not get through 
the freshman year could drop out of his class, go into 
the medical school or the law school, and come out a 
lawyer or a physician at the same time that his class- 
mates had gone through their four years’ course, and 
got their A. B.’s. 

Then came the requirements of the Court of Appeals 
as the first step in the reform, and I wish very much 
that some of the gentlemen who are discussing this 
question perhaps from a somewhat theoretical stand- 
point, could have seen the kiud of material that I had 
to deal with during those six years—the men with the 
experience of life and practical knowledge who wanted 
to become lawyers. The men were boys; the practical 
experience was sweeping out offices; the knowledge of 
life was knocking about among business men; men 
who claimed to have been through high schools, but 
whose grammar was inexpressible; men who were 
better fitted, in some cases, to be grocery errand boys 
than to go into professional life. If anybody had any 
doubt as to the importance of these rules of the Court 
of Appeals he would bave found it out very soon if he 
had to deal with that class of students. The old 
method went on till, later, the Legislature revised the 
law. 

What is the object of our educational system in re- 
gard to professional life? Is it to make the way easy 
for everybody who wants to begin his professional 
course as soon as he can? Is that the object, or is it 
to raise the standard of professional life work in the 
interest of the community and in the interest of the 
profession ? Iam not talking about building up schools. 
Schools exist for the profession and for the country. 
Do we want to make the way easy for everybody, and 
crowd the profession with men who are without cul- 
ture, without broad views, without the experience or 
the capacity or the time or the mental development, 
or shal] we throw all the safeguards we can in behalf 
of the community around those professional courses to 
which our business interests and our sanitary interests 
are intrusted ? 


Professor RussEuL, of New York.—I have been com- 
pelled to be a professional student of the topic under 
discussion this morning, and have had the stimulus of 
pecuniary interest in studying very carefully all the 
problems that have been discussed. ‘* Ought profes- 
sional schools to admit on a lower standard than that 
prescribed for admission to college?’’ I say yes, this 
isa practical question. There are eight thousand law- 
yers in the cities of New York and Brooklyn. I un- 
derstand there are only fifteen hundred Jawyers in the 
empire of Germany. The functions of these lawyers 
are quite different. This is a practical question, and 
we are bound by the rules of the Court of Appeals. I 
would like to see a large preparation on the part of 
students, if possible, in preparing for the profession. 
It simplifies the task of the professors. If a professor 
knows that everybody understands Latin he will not 
have to stop to spell “ habeas corpus,’’ ‘‘ ex post facto,”’ 
and every phraseology. But these other men will 
come, and shall we say tothem Nay? Isay No. [do 
not believe it is possible to have a three years’ course 
of study for the degree of LL. B. in the State of New 
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York under the rules as they stand now, and for this 
reason that the best students will not attend their third 
year. A man whoisaB. A. willapply for admission 
to the bar at the first opportunity that the law allows, 
which will be just atrifle within two years after his 
graduution as A. B., because the rules of the Court of 
Appeals allow him one year for a four years’ college 
course. Having then printed bis card and put out his 
shingle, received the congratulations of his friends and 
some of their money, he starts in on business. When 
October comes he wont go back and toe the mark, and 
be criticised by professors. Only those who aspire to 
an unusual position in the profession will take a third 
year’s course. If the Court of Appeals would raise the 
requirement to four years’ study, then I would do 
what is possible in the establishment of the four years’ 
course. 


Honorable A. S. DraPER.—It seems to me that there 
ought to be one voice raised here, however feeble, in 
behalf of some substantial scholastic foundation for 
the profession. 1 do not think this is a thing to be left 
entirely to professors in law schools, or the men who 
have an object in hankering for a law office. In all the 
history of this country we have been trying to found 
professional expertness upon nothing. It has not been 
altogether a successful experiment by any means. 
When a man is admitted to the practice of one of the 
learned professions it ought to mean something, and it 
does mean something. Theoretically, it means that 
this man shall be not only versed in the routine of pro- 
fessional work, that he shall not only have the catch- 
words of the profession at his tongue’s end, but that 
he shall be at home in any intellectual center, that he 
shall be able to take any case that comes to his hands 
and apply professional knowledge and expertness to 
the particular circumstances of this individual case. 
There must be some scientific basis for professional 
life in this country, and it never will come until the 
requirements exacted before professional training are 
increased. In England no one is permitted to com- 
mence in a law office until he has either completed a 
university education or until he is so far along that he 
will complete it before he completes his law course. In 
France and in Germany not only an academic educa- 
tion, but about half of our college course, are exacted 
as the condition precedent to the commencement of 
the study of law. It is not necessary at all to say that 
the Court of Appeals in its judgment has made this 
rule,and that rule, and the other rule. If you were toask 
any of the learned judges of the Court of Appeals what 
his opinion was upon this subject, he would be very 
frank to say to youthat the rule of the Court of Ap- 
peals was made upon the same basis that Mr. Depew 
makes the freight rates on the New York Central road 
-—just what the traffic will bear. It is a perfectly safe 
thing for us to say in this country, particularly in the 
State of New York, that no man shall commence the 
study of law under recognition of the law of the State 
or the courts of the State unless that man has at least 
completed au academic education. I am suspicious of 
the results of examination always, and if you will say. 
that before a man shall commence the study of law, or 
before he shall commence the study of medicine, or be- 
fore he shall enter a divinity school with a view to the 
acquisition of the degree of D. D., he shall have com- 
pleted a course in an academy or a high school of this 
State, the requirements will be fully complied with, 
because at this stage in a young man’s life, when he is 
just determining what he is going to do, he will comply 
with any exaction which the authority of the State may 
make touching any such matter, and he will do it cheer- 
fully and promptly and completely and effectually ; and 
ufter he shall have done it, after it shall have become 
known that this secondary course is the basis of all the 
professions of the State, the work of the profession will 





be uplifted, and the respect which the profession will 
hold in the common sentiment of the people will be en- 
larged. Iam not prepared to say fully what is in my 
mind upon this subject, as my time is too short, but it 
does seem to me that there ought to be a decided move. 
ment in the State of New York, with the consent of 
the law schools or without it, to the end that the 
learned profession, either of law or medicine or the. 
ology, to say nothing of the other things which have 
come to be classed now with the learned professions, 
shall rest upon something. That something shall be 
at least an academic or secondary education. 


President J. C. ScouRMAN.—I concur with the state. 
ments of the Jast speaker to a very great extent, al- 
though I resent to a certain extent the tone which has 
animated some of hisremarks. It seems to me unjust 
to the law schools of the State of New York even to 
state by implication or indirection that they are op- 
posed to raising the requirements for admission to 
candidacy as law students, or for admission to the 
final degree of LL. B. Nomen in the State of New 
York are more anxious to have these require 
ments for both examinations raised than the men 
who are connected with the professional schools, 
and who have to deal with the poor material 
which is now sent tothem. On the other hand, we 
must deal with conditions as they are. Not indeed, 
Mr. Chancellor, that we shall level down to the condi- 
tions, but that our advance must always to a certain 
extent be influenced by conditions as they exist. If 
you look for a moment to other countries, the case is 
not exactly as represented by the last speaker. In 
Great Britain a man does not need to be a graduated 
B. A. of any university in order to be admitted to a 
law school. Take the University of Edinburgh, which 
has more to do perhaps with the outside world than 
any other institution in Great Britain. The examina- 
tions for admission to the medical school and to the 
law school are about the same as examinations for ad- 
mission to any of our colleges and universities—a little 
below rather than a littleabove. And in Germany, as 
you well know, a man is admitted to a university for 
any of its courses—in law, medicine or theology—after 
he has completed a course in agymnasium. We can- 
not reason from the experience of European countries 
that any degree should be a condition precedent for 
admission to the profession of law in the State of New 
York. Those of us who are in the universities and law 
schools would be delighted indeed were it possible to 
enforce such a high requirement. Two questions are 
before us, and I think it is well that they should be 
understood. One is, On what condition shall the 
LL. B. degree be granted? Shall it be granted after 
two years of study, or three years of study, or four 
years of study? From all that I have heard this morn- 
ing, the unanimous opinion of the gentlemen who rep- 
resent these schools is that the period of study in our 
law schools should be lengthened. Where it is now two 
years it should, if possible, be made three, and per- 
haps in a few years where it is three years it should be 
made four. I do not think that any conditions exist 
which constitute an effectual obstacle to the raising of 
the standard for the LL. B. degree. 

When, on the other hand, we come to the second 
question, I at least, while I trust my ideals are as high 
as those of any member of this convocation, and I 
think they are, cannot speak with the same assurance 
as those who have gone before me. It seems to mé 
that we might safely at the present time make the re 
quirements for admission to our law courses, and also 
for admission to candidacy for the profession of a law 
yer, as high as the requirements for admission to ourB. 
A. or B. S. courses; not perhaps the same studies, but 
studies representing the same amount of time, and giv- 
ing the same cultureand imparting the same training. 
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On the other hand, I differ from some of the speak- 
ers who are gone before me as regards the means by 
which this change should be brought about. My 
friend, Judge Draper, proposes that the law schools 
shall at once require high entrance examinations, the 
B. A. degree if you will. I think that the convocation 
of the University of the State of New York is inter- 
ested not merely in the law schools of the State, which 
you may say are more or less private institutions, but 
that this great convocation is interested in the entire 
legal profession of the State of New York; and weare 
interested therefore not merely in raising the entrance 
requirements to our law schools, but in raising the 
preliminary examinations for admission to the bar 
throughout the entire State. 

Now, sir, it seems to me there is a way by which 
this convocation could make its influence felt. We can 
cooperate with the Court of Appeals. We are here 
primarily to express educational opinion, and if we 
will formulate our opinion upon this subject and sub- 
mit it to the Court of Appeals, I for one believe that 
the Court of Appeals would find therein a very strong 
argument for raising the examinations from the now 
thirty counts to fifty counts, or their equivalent, for 
the entrance examinations to our courses. 

This is the solution which I venture to suggest, and 
itseems to me acunservative one. It seems to me in 
the interest of the law schools, and above all, in the 
interest of the legal profession of the State of New 
York. 


2. SHOULD SPECIAL ACADEMIC COURSES BE OFFERED 
IN PREPARATION FOR PROFESSIONAL SCHOOLS? 


Honorable J. NewTon Frero.—I have no hesitation, 
so far as my observation goes, both asa member of the 
bar and as a lecturer on legal topics, in saying that this 
question should be auswered in the affirmative so far 
as it relates to schools for the study of the law. 

The establishment of special academic courses as a 
preparation for admission to a law school seems to be 
a logical and almost necessary result of the higher 
standard of legal education, which is alike demanded 
by the public and enforced by the courts. 

That this is a matter of importance is clear from the 
fact that during 1892 nearly one thousand students 
filed their preliminary certificates with the Court of 
Appeals of this State preparatory to entering upon the 
study of the law, and about one-half that number 
passed their final examination. 

Every effort is being made by those interested in the 
subject to further all measures tending to more thor- 
ough legal education, and the State Bar Association is 
making a most earnest effort to obtain a uniform 
standard of examination for admission to the bar. 

The requirements for admission have been raised 
from time to time, so that the provisions of the rules 
of the Court of Appeals now require a reasonably fair 
equipment from the student entering upon the study 
of the law. 

The propriety of and necessity for higher education 
is recognized in these rules by the allowance of one 
year, by way of deduction, from the prescribed term of 
— of three years to students who are college gradu- 
ates. 

A uniform standard is also required from those who 
have not a diploma from a college, and this standard is 
determined by the regents’ certificate, obtained only 
after examination in the manner prescribed by the re- 
gents of the University. 

As matters stand therefore a substantially uniform 
course of study is prescribed for a certain proportion 
of law students, namely, those who are college gradu- 
ates, who must have pursued the usual college course. 

A uniform standard is also prescribed for the re- 
maining students so far as the examination for the re- 





gents’ certificate is concerned, but no provision is 
made whereby a student may pursue a course specially 
adapted to fit him for such an examination. 

The nextaud final step for the completion of the 
scheme is a special course, which shall provide for the 
study of those branches required by the regents, as a 
requisite for the certificate granted by them pre- 
paratory to the study of thelaw. This will accomplish 
two objects: First, the course of study will be fixed 
and determined, and the student will be apprised of 
the length of time required for the completion of the 
proper academic course; second, the course will be 
complete and thorough, and examinations may be had 
with less of trouble and uncertainty at the close of the 
course, and adiploma should be a necessary requisite 
for admission to any law school in the State, and will 
fix more fully and certainly, than can the examination 
now had, the standing and qualifications of the student. 

It may well be however that an answer to the 
question, “Should professional schools admit on lower 
requiremeuts than colleges ?” favoring alike standard 
to that required for admission to the colleges would 
dispose entirely of any question with reference to the 
matter in hand, since it would follow, if the same 
standard were required for admission to a school of 
law that is required for admission to a college, the 
same course of preparation might be had, and no ne- 
cessity would exist for any special academic course for 
a student about to pursue the study of the law, and I[ 
very much incline to the opinion that such may be 
the true solution of the problem, and that the stand- 
ard for admission to a school for the study of the law, 
and for the filing of a certificate of clerkship in an of- 
fice, should bethe same as that for admission to the 
academic course of our colleges. The standard of edu- 
cation for the legal profession would thus be elevated 
and made certain, and we should have a condition of 
affairs in which a student would be at liberty to spend 
four yearsin the academic course at college, and by 
reason of such course be given a deduction of one year 
upon the time devoted to the study of the law, or he 
might entera professional school or a law office upon 
such an examination as would be required to enter 
upon the academic course of a college, and must in 
that case devote three years, instead of two, to the 
study of the law before qualified for admission to the 
bar. 

It would seem therefore to be quite clear that a spe- 
cial academic course should be incumbent upon a stu- 
dent at law, whether preparing at a Jaw school orinan 
office, in default of adiploma from the academic de- 
partment ofa college, and such a requirement would 
be alike in the interest of the student of the law and 
of the public, whose servant the lawyer will become 
after his graduation and admission to the bar. 

At this point my paper would close but for one or 
two suggestions made in different discussions before 
the convocation. 

I want to add a word upon the practical side of these 
questions. 

I agree most heartily with what Superintendent 
Draper has said with regard to higher education and 
the methods by which it should be acquired, with the 
very marked exception of his criticism with reference 
to the law schools and the teachers connected there- 
with, either individually or collectively. As to that I 
wish to express a most decided dissent, and to say 
that, in my opinion, connected as I am with two law 
schools in this State, and from association with the 
faculties and trustees of those institutions, there is no 
class of men who are more anxious to do every thing 
possible in the interest of learning and of the legal 
profession, in the way of a reasonable degree of re- 
quirement for admission to the bar, or who are better 
qualified by reason of learning and of experience, to 
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judge, determine and decide upon that question. In 
avy event, their judgment is and must be of decided 
value in that regard. That is something however like 
every other matter in the way of progress and improve- 
ment, which cannot be brought about by individual 
effort. Individual effort as such, as opposed to organiza- 
tion, is ordinarily useless and futile, except where in- 
dividualism becomes tyranny and despotism by reason 
of the abuse of the one man power, and the result of 
individualism is either anarchy upon the one hand or 
despotism upon the other. 

Organization such as exists to-day in educational 
matters; organization such as exists under the system 
organized in this State through the regents of the 
University of the State of New York, is the only means 
by which the ends in view can be brought about with 
the greatest ease and the best results achieved, and I 
therefore urge upon this convocation the propriety and 
necessity of action in that direction, as an organized 
body, believing that with regard to the educational in- 
terests of the State, there is no more potent power than 
this body. I speak in that regard from actual experi- 
ence, by reason of the fact that an effort was recently 
made under the auspices of the New York State Bar 
Association, through a committee of which I wasa 
member, to bring about what is believed to bea needed 
reform in the way of uniform examinations for ad- 
mission to the bar, and we were most materially aided 
by the regents of the University, and met with a very 
decided measure of success, showing the power and 
influence which can be exerted by organized effort. 

I therefore urge upon this convocation systematic 
and organized action with a view to raising the stand- 
ard of admission to professional schools and particularly 
the elevation of the educational requirements for ad- 
mission to the bar, and to that end the adoption of a 
recommendation that special academic courses should 
be offered in professional schools. 


Vice-Chancellor DOANE then offered the following: 

Resolved, That it is the judgment of the University Convo- 
cation of the State of New York that every degree-conferring 
institution in the State should be governed by the rule adopted 
by the regents, that their academic diplomas, or its equiva- 
lent, as a minimum of general preliminary education, should 
be required of every candidate for any degree which such in- 
stitution should confer. 


Professor C. A. COLLIN.—I am very happy to second 
the resolution of the vice-chancellor. The legal pro- 
fession receives so much abuse, just and unjust, that 
if Brother Draper had remembered that he was oncea 
lawyer, if he is not still one, he would not have thought 
of suggesting that the representatives of the law schools 
should take any offense. We take no offense and 
usually make no answer to any charges against the 
legal profession or against lawyers. We merely stand 
and let our acts answer for themselves. I trust I may 
be permitted to correct some possible misapprehension 
which I think exists in this audience with reference to 
the work which law schools have done in this State in 
elevating the standards for entrance to the law school 
and to the professional study outside of the law school 
as well as to elevating the standard of the law school 
courses themselves. What I said before modestly in 
general terms I now am pleased to repeat specifically 
that the rule of the Court of Appeals enlarging by one 
year’s general education the requirements for admis- 
sion to the study of law was due mainly to work of the 
representatives of the faculty of Cornell University 
Law School individually with the members of the 
Court of Appeals. 

Before that rule was made I canvassed very earnestly 
a meeting of the State Bar Association with reference 
to obtaining the passage of a resolution there to extend 
the term of law schools from two to three and four 
years respectively instead of two and three years as 





now. Weare still at work. Although they defeated 
me unanimously on that proposition, the State Bar 
Association representing the legal profession, the law 
schools working not for profit but in the interests of 
sound learning as thoroughly as any educational de- 
partment of the country are, I am happy to assure this 
convocation, in one accord as to the desirability of 
elevating the requirements for admission to the bar, 
Nevertheless, in this audience Iam pleased to call your 
attention to your necessarily pedagogical bias in the 
way of exaggerating the value of school education ag 
against brains and hard work without culture. It ig 
inevitable that the remarks of Judge Draper should 
electrify this audience, and if I must stand here asa 
prophet alone and call your attention to criticisms 
which you must make upon yourselves if you look at 
the truth and face every consideration, I am pleased 
to doit. Itis very fitand proper and I am disposed 
to congratulate the people of the State of New York 
that the legal profession is represented by the State 
Bar Association, the law schools as represented by 
their concurrent correspondence and action and this 
convocation of teachers joined together in requesting 
the Court of Appeals to raise higher the standard for 
admission to legal study and for admission to the bar, 
but always remember that of the uneducated men who 
come to the law schools are men of exceptional brains. 
It is not fair to compare them with the representatives 
from the colleges who go, many of them, to college be- 
cause that isthe only place to send them. But men 
from the business walks of life are exceptionally fit or 
they would not come there, aud that with all our re- 
spect and devotion and loyalty to the cause of higher 
education we should not fall into an intellectual snob- 
bishness and refuse due merit to uneducated brains 
and hard work. 
The resolution was carried. 


Mr. Spooner, of New York.—What we need in our 
law practice is to discover that method of simplification 
of practice, that method of hastening cases along upon 
the calendar, that method which will compel judges to 
attend to their duty upon the bench and not to take 
their time in constant vacation, that method which 
will prompt lawyers to be prepared with their cases, 
to be ready to go on and not to seek constant delays. 

With regard to a preparatory examination for pro- 
fessional work: If all were born with equal opportuni- 
ties, then it might be well to establish a rule that all 
shall pass the same rigid and high standard of exam- 
ination before being admitted to the regular courses 
of study for the profession. But when we look over 
the ranks of the men who stand high in every walk in 
life in our leading cities, we find the greater number 
and the larger proportion those who started from 
humble beginnings. Notwithstanding that, practical 
Americanism has carried them over all the difficulties 
of the road, has enabled them to pick out that which 
they needed to be informed upon to bring to them 
success in their particular field of labor. Then it 
seems to me, we may very well reflect that it will not 
do to say to those who seek to enter our several pro- 
fessions that they must pass a certain standard of ex- 
amination and that it must be set very high. We would 
then be placing a premium upon wealth of parents 
rather than upon wealth of character and ability in 
the subject himself. When you see what the effect of 
college education is in this country upon the majority 
of these graduates, the self-conceit that is given to 
them, as referred to by Professor Collin, their im- 
practicability in every thing that they are called upon 
to do till the time comes when their experience in life 
has knocked off all this conceit and has smoothed the 
rough corners which the college course has given them, 
we may reflect as well that that course has not beens 
good preparation for the study of their profession. I 
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am very firm in the conviction that a man grown, seek- 
ing to be admitted to the study and practice of law in 
our law schools, seeking to be admitted to the study 
of medicine in our medical schools that had a common 
English education, well grounded in the rudiments of 
such an education, having the mind to grasp subjects 
as presented, having the judgment to pick out that 
which he needs to be particularly informed upon in 
order to work to himself success in that education and 
success in his after life, will do more for our American 
people and better for our law schools and ourselves. 
Secretary Metviz, Dewry.—The first modification 
was when the Court of Appeals raised the requirement 
for the law student by about one year of study. It 
doest not so appear as you read the requirements. 
The old requirement includes preliminary studies; 
the new requirement omits them, taking for granted 
that no one can pass the higher studies who has not 
passed the lower studies. What the regents did was 
to require thirty counts as the equivalent of the nine- 
teen required by the Court of Appeals. The rules said 
“their substantial equivalents defined by the rules of 
the University.” The regents wentso far as to require 
thirty instead of nineteen, and we have been abused 
by people who said that thirty was not a substantial 
equivalent of nineteen. But the law passed the other 
day near the close of the legislative session qualifying 
the medical laws has made a modification that many 
of the principals do not know. It says that medical 
students must have either graduated from a registered 
college or satisfactorily completed not less than a three 
years academic course in a registered academy or high 
school or had a preliminary education considered and 
accepted by the regents as fully equivalent. The 
Legislature left in the old provision, ‘‘Or had passed 
regents’ examinations in arithmetic, elementary Eng- 
lish, geography, spelling, United States history, Eng- 
lish composition and physics.’”’ This intentionally puts 
the provisional equivalent after the high school course 
and not after the sixteen counts; therefore, the regents 
cannot accept any equivalent for the sixteen counts 
except a full fifty count course. This is fixed now by 
statute and hereafter the students in your academies 
and high schools must stay long enough to complete 
the minimum course of fifty counts or they cannot be 
admitted to a medical school as candidates for a degree. 
Very low as you see, but a man must take exactly those 
sixteen; if he offers equivalents he must offer a high 
school course. May I suggest this, that we ought to 
keep clear in the discussion a thing that Professor 
Collin brought out? For admission to the bar the 
State fixes a certain minimum below which we do not 
allow any man to practise in the courts. I very seldom 
express un opinion on these questions, but I contend 
that the degree of LL. B. conveys an impression tbat 
& man not only is allowed by law to practise but that 
he has some special training in law and in general 
education that entitles him to a University degree. 
Over on the other side they ridicule the medical 
schools of this country. They say ‘‘ A man here must 
study fourteen, fifteen, or sixteen years to get his 
bachelor’s degree and after practising a number of 
years lie aspires to the doctorate. But in the States 
you give a boy who has swept out the office for four or 


five months not only a bachelor’s or master’s degree 


but a doctor’s.’”” A boy that could not entera high 
school in the State of New York isgraduated with the 
University degree of Doctor. And many people in 
the State of New York to-day defend this practice. 

This question is put on the program that we may 
hear hot from professional schools alone, but from 
university and college men as to whether it is a credit 
to the State of New York to continue giving a Uni- 
versity doctorate to a man unable to enter a first-class 
high school. 





ELECTIONS — NAMES OF CANDIDATES ON 
BALLOTS—JUDICIAL NOTICE. 


MISSOURI SUPREME COURT, MAY 8, 1893. 


ATKESON v. LAy.* 


General Statutes of 1889, section 4772, provides that the clerk of 
the County Court shall prepare ballots for every election of 
public officers, containing the name of every candidate 
whose name has been duly certified to or filed with him. 
Section 4773, as arnended by act of 1891, page 134, section 
4, provides that the names of candidates ‘‘ nominated by 
each party’ shall be grouped together, and each group 
shall be headed by the name of such party. Sections 4757- 
4759 provide that nominations may be made by a convention 
of delegates, by a primary election, or by a number of 
electors; that the nomination shall be made by filing the 
certificate of nomination with either the secretary of State 
or the county clerk, which certificate may designate by 
name the party or principle which such nominee shall rep- 
resent. Held, that where a party fails to nominate a candi- 
date by convention or primary election, and a candidate is 
nominated by electors, who in the certificate state that he 
represents the principles of such party, he does not thereby 
become the candidate of such party, so as to entitle him to 
have his name grouped with the other. candidates of such 


party. 

The fact that a constitutional amendment submitted at an elec- 
tion was not printed in proper form on the ballot does not 
give a defeated candidate ground for complaint, as it has 
no bearing on his rights. 

Courts will not take judicial notice of the number of newspapers 
printed in a county, or that an7z newspaper is published 
therein. 


E. J. Smith, for appellant. 


De Armond & Smith, C. C. Dickinson, J. D. Lindsey, 
T. W. Silvers and R. E. Lewis, for respondent. 


Brace, J. This is a proceeding under the statute, 
commenced by the appellant before Hon. C. W. Sloan, 
judge of the seventeenth judicial circuit, contesting the 
election of respondent to the office of judge of the 
twenty-ninth (an adjoining) judicial circuit at the 
November election, 1892. The following are the ma- 
terial allegations of the petition: 

“That at said election this contestant was a candi- 
date and to be voted for for said office of judge of the 
Circuit Court of the twenty-ninth judicial circuit, and 
the said James H. Lay, contestee herein, was also, at 
said election, a candidate for said same office. That 
said twenty-ninth judicial circuit consisted and con- 
sists of the counties of Bates, St. Clair, Benton and 
Heury. That, as shown by the returns sent by the 
several County Court clerks to the secretary of State, 
the said contestant and contestee received, and had so 
certified, the following vote, to-wit: In the county of 
Bates this contestant received, and had so counted 
and certified in his behalf, three thousand five hun- 
dred and eighty-one votes, and contestee received, 
and had so counted and certified in his behalf, three 
thousand one hundred and seventy-five votes, showing 
a majority in favor of contestant in said county of 
four hundred and six votes. In the county of St. Clair 
contestant received, and had counted and so certified 
and returned in his behalf, two thousand and forty-six 
votes, and contestee received, and had counted and so 
certified and returned in his behalf, one thousand six 
hundred and twenty-nine votes, showing a majority 
in said county of four hundred and seventeen votes 
for contestant. That in said Benton county said con- 
testant received, and had so counted and returned in 
his behalf, one thousand eight hundred and eight 
votes, and contestee received therein, and had so cer- 
tified and returned for him, one thousand two hundred 
and thirty-four votes, showing a majority in said Ben- 


* 22S. [W. Rep. 481. 
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ton county for contestant of five hundred and seventy- 
four votes. That by the returns certified from and by 
the clerk of the County Court of said Heury county, 
this contestant is shown to have received and had cer- 
tified and returned in his behalf, in said Henry county, 
one thousand and ninety-two votes, while by the same 
contestee is shown to have received in said Henry 
county three thousand three hundred and ninety-four 
votes, showing a majority in said Henry county in 
favor of contestee of two thousand three hundred and 
two votes, which shows on the face of said returns a 
majority of nine hundred and five votes for contestee 
in said twenty-ninth judicial circuit. But this con- 
testant and petitioner now says that in law and truth 
and fact there were no legal votes or ballots cast for 
contestee in said Henry county at said election, and 
none of the votes for contestee, so counted and re- 
turned for him in said Henry county, should have 
been so counted and so returned for him, for the fol- 
lowing reasons, to-wit: The Republican party of said 
twenty-ninth judicial circuit did not hold any dele- 
gate convention or any primary election to nominate a 
candidate for said office of judge of said court, to be 
voted for at said election, yet this contestant was duly 
nominated as the candidate of said Republican party 
by petition or certificate of and by electors resident 
within said twenty-ninth judicial circuit, duly qualified 
thereto as required and provided by section 4763 of the 
Revised Statutes of Missouri, 1889, and the petition or 
certificate thereof and thereto duly and properly filed 
in the office of the secretary of State of said State of 
Missouri, in due time as required by law, to-wit: not 
more than sixty days, and not less than twenty days, 
before the day of said election, and the said secretary 
of State in due time, to-wit, not less than eighteen days 
before the day of said election, did certify to the clerk 
of said County Court of Henry county the names and 
descriptions of the several persons nominated, and to 
be voted for by voters of said Henry county, with the 
voters of other counties for the several offices so to be 
voted for by said voters of said Henry county, as 
specified in the certificate of nomination filed with 
said secretary of State, and so said secretary of State 
duly certified to said County Court clerk of Henry 
county the name of this contestant as a candidate of 
the said Republican party for said office of judge of the 
Circuit Court of said circuit, notwithstanding all of 
which the said clerk of said Henry County Court, in 
printing and causing to be printed the tickets or the 
ballots for use, and which were used, at said election 
in said Henry county, did not group all the candidates 
of said Republican party in one group or ticket, under 
one head, giving the same the name of ‘ Republican 
ticket,’ as was his duty under the law; but, on the 
contrary, said clerk, in printing, and causing to be 
printed, said tickets or ballots, headed one group, 
‘Democratic ticket,’ and in the same he grouped, and 
caused to be printed, the names of all the candidates 
of said Democratic party, and at the regular and proper 
place the name of contestee, James H. Lay, was prop- 
erly printed. He headed one group or ticket ‘ Republi- 
can ticket,’ but in the same, at the proper place for 
said office and candidate, he did not print, or cause to 
be printed, the names of this contestant as candidate 
for said office of judge of said Circuit Court of said 
twenty-ninth judicial circuit, but left the same blank, 
so far as such candidate was and is concerned, giving 
the same, the name or style of the office to be filled, 
but no name or any candidate therefor; thus: ‘ For 
Judge of the Circuit Court, Twenty-ninth Judicial 
Circuit,——.’ On said ballot said clerk headed one 
group, ‘Prohibition Ticket,’ and under which was 
grouped the names of the candidates of the Prohibi- 
tion party nominated for the several offices to be filled 
at said election, and voted for by the voters of said 





Henry county. One other group he headed ‘ People’s 
Ticket,’ and on and under which he grouped, and 
caused to be printed, the names of those nominated 
by said People’s party for the various offices to be 
voted for by said voters of said Henry county at said 
election. That in another place on said ballot, all by 
itself, and without being grouped with any other, said 
clerk printed, and caused to be printed, the name of 
this contestant as a candidate for said office of judge 
of said Circuit Court of said twenty-ninth judicial cir- 
cuit, without giving or printing any thing to indicate 
what party he was nominated by, or whose candidate 
he was, or what political principles he represeuted, but 
simply headed the same, ‘Nominated by Electors,’ so 
that that part of said printed ballot read and reads 
simply thus: ‘Nominated by Electors. For Judge of 
the Circuit Court, Twenty-ninth Judicial Circuit, 
William @. Atkeson.’ That said County Court clerk 
caused said tickets to be so printed and distributed, 
and none other, to the different polls and voting places 
in said Henry county; and the same, and none other, 
were used by the voters in said election in said Henry 
county, Missouri. 

** And contestant further says that at said election he, 
said contestant, was the duly nominated candidate of 
said People’s party for said office of judge of the Cir. 
cuit Court of said twenty-ninth judicial circuit, being 
nomined thereto in the same manner, and by the same 
means, as he thus was so nominated as the candidate 
of said Republican party for said office, and the fact 
was in like manner, in all things, certified to said 
Henry County Court clerk, and said clerk caused the 
name of contestant to be duly printed on, in the proper 
place, in the group of names of candidates of said 
People’s party as a candidate for said office of judge of 
said Circuit Court. That the result of the foregoing 
was that at said election in said Henry county, while 
the candidates of the said Republican party for presi- 
dential electors received two thousand five hundred 
and sixty-three votes, and while the candidates of 
said People’s party for said office of electors received 
three hundred and ninety-nine votes, making a total 
of votes received for said electors by the candidates of 
the said two parties two thousand nine hundred and 
sixty-two votes; in like manner, when Hon. Wm. 
Warner, the candidate of said Republican party for 
governor, which office was voted for at said election, 
received two thousand six hundred and sixty-four 
votes, and Hon. Leverett Leonard, the candidate of the 
People’s party at said election for governor, received 
three hundred and forty-nine votes, making, in 
the aggregate of votes so received and cast in said 
Henry county for said two candidates for governor, 
three thousand and thirteen votes—notwithstanding 
all of which this contestant only received, and had 
counted and so returned for him, at said election, one 
thousand and ninety-two votes, showing, as was the 
fact, that over two thousand voters who voted at said 
election did not vote for any one for said office of 
judge of the Circuit Court of said twenty-ninth ju- 
dicial circuit, for in truth and in fact there were not at 
said election any other candidates for said office of 
judge of said court of said circuit but and except this 
contestant and this contestee, nor was any other voted 
for for said office by the voters of said Henry county 
at said election. Contestant further says that in each 
of the other counties in said twenty-ninth judicial cir 
cuit his name was properly printed on the ballots, and 
grouped among the candidates, of both the Republican 
party and People’s party, and as a result thereof con- 
testant received in said other counties the following 
vote: While in said Bates county the combined vote 
of the Republican and People’s parties for presidential 
electors was three thousand seven hundred and ninety- 
six votes, and the combined votes of said parties for 
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governor was three thousand seven hundred and 
thirty, contestant received, and there were so cast, 
counted and returned for him, in said county, three 
thousand five hundred and eighty-one votes; and in 
the county of St. Clair, when the said combined vote 
on presidential electors was two thousand one hundred 
and eight votes, and the combined votes therein of said 
two parties for governor was two thousand one hun- 
dred and sixteen votes, contestant received, and had 
so counted and returned therein for him, two thousand 
and forty-six votes; aud in Benton county, where the 
combined vote of said two parties for presidential 
electors was two thousand and three votes, and the 
said combined vote for governor was two thousand and 
twenty-three votes, contestant received, and had so 
counted and returned for him, one thousand eight 
hundred and eight votes; and contestant herein, if his 
name had been printed on said ticket or ballot in said 
Henry couuty, in the group and ticket of the Republi- 
can party and its candidates, would have received the 
votes of substantially all the voters in said Henry 
county of both said Republicau party and People’s 
party, and would have been elected to said office. By 
/means and by reasou of the fact aforesaid contestant 
says said ballot so printed, distributed and used in 
said Henry county at said election was and is mislead- 
ing, unlawful and fraudulent, and should not have been 
used in and at said election, and no votes so counted 
and returned for contestee in and from said Henry 
county should have been, or could properly and legally 
be, counted for contestee.”’ 

To this petition the respondent filed a demurrer, 
which was sustained by the judge, and from his judg- 
ment thereon the contestant appeals to this court. 

1. The law provides that all ballots cast at elections 
for public officers within this State shall be printed 
and distributed at public expense (R. S. 1889, chap. 
60, art. 3), and it is made the duty of the clerk of the 
County Court to provide printed ballots for every elec- 
tion for public officers, and cause to be printed thereon 
“the name of every candidate whose nume has been 
certified to or filed with him in the manner provided 
for in this article. Ballots other than those printed by 
the respective clerks of the County Courts according to 
the provisions of this article shall not be cast or counted 
in any election.’’ § 4772. And every ballot thus 
printed “shall contain the name of every candidate 
whose nomination for any office specified in the ballot 
has been certified or filed according to the provisions 
of this article, and no other names. The names of 
candidates nominated by each party shall be grouped 
together upon the proper ballot, and each group be 
headed by the name of the political party by which 
the candidates composing said groups are placed in 
nomination. Every ballot shall also contain the name 
of the party or principle which the candidates represent 
a8 contained in the certificates of nominations. Un- 
derneath the name of each candidate shall be left a 
blank space large enough to contain a written name.’ 
$4773; act of 1891, p. 134, § 4. On the ballots prepared, 
printed, distributed and voted at the election in ques. 
tion in Henry county the names of the candidates 
nominated by each party were grouped under the fol- 
lowing headings: *‘ Democratic Ticket,’’ ‘‘ Republican 
Ticket,” ‘Prohibition Ticket,’ “People’s Ticket.” 
And the name of the contestant was printed on said 
ballots in the group headed *‘ People’s Ticket,” and also 
separately under the heading ‘‘ Nominated by Elect- 
ors,” as a candidate for ‘Judge of the Circuit Court, 
Twenty-ninth Judicial Circuit.’” And his main con- 
tention now is that his name should also have been 
printed on said ballots, in its proper place, in the 
group headed ‘‘ Republican Ticket,” as a candidate for 
said office. The merits of this controversy will be bet- 
ter understood by setting out the additional sections of 








the statute bearing directly upon it. As amended by 
the act of 1891 they are as follows: ‘‘ Section 4757. Any 
convention of delegates or primary election, as herein- 
after defined, held for the purpose of making nomina- 
tions to public office, and also electors to the number 
hereinafter specified, may nominate candidates for 
public offices to be filled by election within the State. 
Such nomination shall be made by filing a certificate 
of nomination, executed with the formalities pre- 
scribed for the execution of an instrument affecting 
real estate. Section 4758. The certificate of nomina- 
tion, which may cousist of one or more writings, shall 
contain the name of the person nominated, his resi- 
dence, occupation and the office for which he is nomi- 
nated, and also the name and residence of each signer. 
The certificate may also designate by name the party or 
principle which such nominee shall represent. Section 
4759. Certificates of nomination shall be filed with the 
secretary of State for the nomination of candidates for 
offices to be filled by the electors of the entire State, or 
any district or division of a greater extent than one 
county. For all other nominations to public offices 
certificates shall be filed with the clerks of the County 
Courts of the respective counties wherein the of- 
fices are to be filled by the electors. Section 4760. A 
convention of delegates, within the meaning of this 
article, is a convention of delegates of any political 
party which at the last general election before such 
convention polled, as a party, at least three per cent 
of the entire vote cast in the State, the county or other 
division or district for which the nomination is made. 
Section 4761. A primary election, within the meaning of 
this article, is an election held within this State, 
county, district or subdivision thereof, as the case 
may be, by the members of any political party, or by 
the voters of some political faith, for the purpose of 
nominating candidates for office; provided that the 
said party shall have cast at least three per cent of the 
entire vote oast within the State, county, district or 
subdivision thereof. Section 4762. The certificate of 
nomination of a candidate for office, selected by any 
convention of delegates as herein defined, shall be 
signed and executed by the presiding officer and secre- 
tary of such convention. The certificate of nomiua- 
tion of a candidate for office, selected by any primary 
election, as herein defined, shall be signed and exe- 
cuted by the presiding officer and secretary of the 
political committee under whose direction it is held. 
(Laws of 1891, p. 134.) Section 4763. The certificate of 
nomination of a candidate selected otherwise than by 
aconvention of delegates‘shall be signed by electors 
resident within the district or political division for 
which the candidate is presented, toa number equal 
to one per cent of the entire vote cast at the last pre- 
ceding general election in the State, the county or 
other division or district for which the nomination is 
made; provided that the number of signatures so re- 
quired shall not exceed one thousand nor be less*than 
fifty. Section 4767. Not less than eighteen days be- 
fore an election to fill any public office the secretary of 
State shall certify to the clerk of the County Court of 
each county within which any of the electors may by 
law vote for candidates for such office the names and 
the description of each person nominated for such 
office, as specified in the certificates of nomination 
filed with the secretary of State.” 

In considering the law in question the significant 
feature that first arrests the attention is that the name 
of no citizen is authorized to be printed on the ballot 
to be voted for as a candidate for any public office un- 
less he has theretofore beon duly nominated for such of- 
fice. That such nomination can only be made in one of 
three ways: By a convention of the delegates of some 
political party which at the last general election before 
such convention polled, as a party, at least three per 
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cent of the entire vote cast in the State, county or 
other division or district for which the nomination is 
made; by a primary election held by the members of 
some political party, or the voters of some political 
faith, having at least three per cent of the entire vote 
cast within the State, county, district or subdivision 
thereof, for which the nomination is made; or bya 
certain number of electors resident within the district 
or political division for which the candidate is pre- 
sented. The law makes no provision for the nomina- 
tion of candidates by a political party of less strength 
than the required three per cent, or in any other man- 
ner than by a convention of delegates or a primary 
election; and only candidates so nominated become 
the nominees of a political party, and as such entitled 
to go upon the ballot to be so voted for. Candidates 
nominated by electors are not the nominees of a po- 
litical party, but of the individual electors nominating 
them, and only as such are entitled to go upon the bal- 
lot. All nominations, however made, are to be au- 
thenticated by a certificate, which, for such an office as 
the one in question, must be filed with the secretary 
of State. This certificate must contain the “name of 
the person nominated, his residence, occupation and 
the office for which he is nominated, and also the 
name and residence of each signer.’’ If by a con- 
vention of delegates, it must be signed by the presid- 
ing officer and secretary of the convention; if by a 
primary election, by the presiding officer and secretary 
of the political committee under whose direction it is 
held; if by electors, it must be signed by them; and 
such certificate “may also designate by a name the 
party or principle which such nominee shall repre- 
sent.”” This last clause of section 4758 was evidently 
inserted for special application to nominations by 
electors, since the name of the party or principles 
which a nominee by convention or primary election is 
intended to represent is sufficiently indicated by the 
name of the party making the nomination. It can 
give no countenance to the idea that electors, by 
selecting the name of a political party authorized to 
make nominations by convention or primary election 
(to indicate the principles of their nominee), can make 
such nominee the nominee of the political party whose 
name they may select. The duty of the secretary of 
State, after such certificates have been duly filed in his 
office, is to certify “to the clerk of the County Court 
of each county within which any of the electors may 
by law vote for candidates for such office”’ the names and 
the description of each person nominated for such office, 
as specified in the certificates of nomination filed with 
the secretary of State.’’ Section 4767. In the exercise of 
this duty the secretary acts purely as a ministerial of- 
ficer. The law invests him with no power to fix the 
political status of any candidate, or to assign him to 
any position on the ballot to be voted. All that he is 
authorized to do in regard to any nominee is to certify 
to the county clerk the substance of what has been 
certified to him in regard to such candidate by those 
who nomiuated him. If he has been nominated by a 
political party authorized to make nominations by con- 
vention or primary election, he should certify to the 
county clerk that he was so nominated by such party, 
naming it, and stating the office for which he was 
nominated, his residence and occupation. When a 
candidate has been so numinated, and his nomination 
so certified, he becomes the candidate of the political 
party nominating him, and has the right to go upon 
the ballot in that character. If he is nominated by in- 
dividual electors the secretary, inter alios, should so 
certify; and if, in their certificate of nomination to 
him, they have designated by name a political princi- 
ple which their candidate is to represent, that fact and 
name should also be certified to the county clerk. A 


fied, becomes the candidate of the electors nominating 
him, representing for them the political principle 
named, and in that character has a right to go upon 
the ballot. As we have seen, the law makes it the 
duty of the county clerk to have printed upon the bal- 
lot the name of every candidate whose nomination for 
any office has been thus duly certified to him, and he 
alone is charged with the duty and invested with the 
power of arranging the names of the candidates on the 
ballot. The manner in which they shall be arranged 
is not left to his discretion however, but is plainly and 
specifically set out in the statute, from which he has no 
power to depart. The mandate of the law is that “the 
names of candidates nominated by each party shall be 
grouped together upon the ballot, and each group be 
headed by the name of the political party by which the 
candidates composing said groups are placed in nomi- 
nation.’’ The names of candidates nominated for of- 
fice, other than county offices, he obtains from the 
certificate of the secretary of State. Hence the neces 
sity of the certificate of that officer showing the man- 
ner in which nominations certified by him have been 
made, in order that the county clerk may group 
together the names of the several candidates for the\ 
several offices for which nominations have been certi- 
fied to him as having been made by the several politi- 
cal parties under the names of the parties, respectively, 
making them, as is his duty under the law. In nooneof 
such groups is the clerk authorized to place the name 
of a candidate who has not been nominated by a po- 
litical party, and so certified to him, and he must place 
the name of every candidate so nominated and certi- 
fied under the name of the political party by which he 
was nominated, as certified to him. 

When the candidates of the several political parties 
are thus arranged on the ballot, the voters are advised, 
in regard to each, that he is the regular nominee of the 
party under whose name he appears, which name 
designates the principle of the party nominating him. 
While a candidate nominated by electors can and 
ought to have no place in such groups, he is entitled to 
have his name go upon the baliot as prominently as 
those of party nominees, and in such manner that the 
true character of his candidacy may be as palpable to 
the voter as in the case of candidates nominated bya 
political party. In order to do this it is necessary that 
it should appear upon the ballot that he is an electors’ 
candidate, and that for such electors he represents the 
principle designated in their certificate of his nomina- 
tion. The law does not provide specifically how this 
shall be made to appear on the ballot, as in case of 
party candidates. But, to place the former on a parity 
with the latter, it should be by a heading as bold and 
significant in the one case as in the other, and repre- 
senting to the mind of the voter the same kind and 
quantity of information in regard to the candidacy of 
the one as the other. For instance, in the present 
case, all the candidates nominated by the Demo- 
cratic party were grouped under the heading, ‘‘ Demo- 
cratic Ticket; those nominated by the Republican 
purty, under the heading * Republican Ticket,’’ and 60 
on; the word “ticket,” instead of “group,” being 
used in conformity to the system that formerly 
prevailed, and to which the people had become 
accustomed, and in the use of which no impro- 
priety can be seen. As the contestant was not nomi- 
nated by any of these political parties, there was 010 
place for him under either of these headings. Conse 
quently a heading appropriate to his candidacy bad to 
be formulated, as brief as the nature of the case would 
permit. In his case the requirements of the situation 
would have been fairly-met by the heading ‘‘ Electors’ 
(Republican) Ticket,” which would have indicated a8 
plainly to the voter the nature and character of bis 
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headings indicate the character of the candidacy of 
those whose names appeared under those headings. 
And when placed at the top of the ballot, in like type, 
and on a line, with the other headings, with his name 
underueath, for the office for which he was nominated, 
his name and claim for the suffrages of the voters 
would have been as truly, prominently and distinctly 
placed before them as those of the candidates under 
the other headings; and as, according to the allega- 
tions of the petition, he was in like manuer nominated 
by other electors, who designated the party or princi- 
ple by which they desired his candidacy to be charac- 
terized as that of the ‘‘ People’s Party,” so also he had 
the right to have his name placed under another head- 
ing, at the top of the ticket, on a line with the other 
headings, in like type, which heading might well have 
been ‘Electors’ (People’s) Ticket,’’ or ‘ Electors’ 
(People’s Party) Ticket.”’ 

The specific ground of contestant’s complaint is how- 
ever that his name was not placed in an appropriate 
place on the ballot in the group of candidates of the 
Republican party, as the candidate of that party for 
the office of judge of the Circuit Court for the twenty- 
ninth judicial circuit, while the petition alleges that 
the contestant was duly nominated as the candidate of 
the Republican party, and that his nomination was so 
certified to the county clerk by the secretary of State. 
This is simply the averment of an erroneous conclu- 
sion of law from the facts set out in the petition, which 
show how he was nominated, from which it appears 
that he was not nominated by the Republican party; 
that that party made no nomination for the office in 
question; but that he was nominated by electors, act- 
ing in their individual capacity, for that office, as a Re- 
publican; and that his nomination could only have 
been so certified to the secretary of State. Upon such 
a basis, the secretary, who must be presumed to have 
done his duty, could not have certified that the con- 
testant was the nominee of the Republican party. All 
he could do was to certify that the contestant had 
been duly nominated by electors as a Republican can- 
didate for the office in question, and this is the sub- 
stance of the allegations of fact in the petition in this 
regard. Upon such certificate the county clerk was 
not authorized to print the uname of the contestant in 
an appropriate place as a candidate for the office in 
question, with the candidates nominated by the Repub- 
lican party, grouped under the heading ‘‘ Republican 
Ticket,” but should have caused his name to be printed 
on the ballot as hereinbefore indicated. The contest- 
ant’s name was put upon the ballot in two places, un- 
der two headings, but not in the manner required, but 
of any error in this respect he does not complain, for 
the obvious reason that he would have more to lose 
than to gain by a correction; for while the contestant 
has no right to complain that his name was not put 
upon the ballot as the nominee of the Republican 
party in Henry county, his competitor has the valid 
and substantial ground of complaint that iu the other 
counties of the circuit in which the contestant ob- 
tained majorities his name was printed on the ballot 
in the group of candidates nominated by the People’s 
party, when in fact he was not nominated by that or 
any other political party. This disposes of the only 
serious question in this controversy. 

In addition it is alleged in the petition that a cousti- 
tutional amendment submitted at said election was not 
printed in proper form on the ballot. Of this however 
the contestant has no right to complain, as that ques- 
tion could have no bearing upon the merits of his con- 
tention. 

Also, that the ballot was not published by the county 
clerk in two newspapers, or in any newspaper, pub- 
lished in said county. It cannot be seriously con- 
tended that the failure of the county clerk to publish 


the ticket as required, per se, absolutely vitiates the 
election. Besides, the courts cannot take judicial 
notice of the number of newspapers, or of the fact that 
a|uewspaper is published, in a given county, in the 
absence of which the ballot may be published by 
printed notices posted in the office of the county 
clerk, and in other public places. Section 4768. The 
judgment of the Circuit Court on the demurrer was 
correct, and is affirmed. All concur, except Barclay, 
J., absent. 


NORTH DAKOTA’S LEGAL TALENT—SU- 
PREME COURT JUDGES— JUDGE CORLISS 
THE YOUNGEST CHIEF JUSTICE IN THE 
UNION—THE DISTRICT JUDGES. 


ORTH DAKOTA is peopled by the youth, energy 
and brains of the East ; thrifty Germans, energetic 
Scandinavians, with here and there a person of French 
or Irish descent. Though one of the youngest States 
in the Union, considering its relative position as one of 
the most northerly States, the rigor of its climate and 
its level prairie surface, conditions under which ill in- 
formed persons would scarcely look for ahigh state of 
agriculture, industrial or social culture, North Dakota 
isa phenomenal State. Her Legislatures have been 
composed of thinking and patriotic men, a majority of 
the members of each having been reared under Con- 
stitutions similar to our own, were, from observation 
and training, well qualified to act as members of a leg- 
islative body, and as a result we have in our statutory 
Code, with slight modifications to suit our conditions, 
those rules of political and civil conduct which expe- 
rience has proved beneficial to the older and more 
thickly populated Eastern States. Aboveall, our laws 
are well enforced. 

The major portion of the citizens of North Dakota 
have come into the State within the last fifteen years. 
Scarcely a city contains to exceed a half-dozen persons 
of legal majority born within its present limits. The 
gray heads of three-score and ten years are rarely met 
with among itsresidents. Inevery branch of indus- 
try and in every profession the rank and file are young 
or middle-aged men. ‘This is particularly true of the 
legal profession. With many lawyers of learning and 
comparative eminence in their pursuits, with one or 
two exceptions, they are all under forty years of age. 
In a State with no large cities, manufacturing or min- 
ing industries, the specialist in legal practice is un- 
known. 

A strong evidence of the fair, thoughtful character 
of our bar in particular, and our people generally, is 
found in the fact that in the last presidential year, with 
three warring parties seeking supremacy, when every 
art of skilful politicians was brought into requisition 
for party advantage, and notwithstanding the judicial 
is an elective office, every district judge then upon the 
bench was renominated without opposition, regardless 
of political opinions, and by all parties, illustrating 
the potent influence of the bar with the rank and file 
of our citizens. In many of the Eastern States, where 
the elective system is in vogue, the legal fraternity 
haveendeavored to unify popular sentiment so far as 
to permit State bar associations to select and recom- 
mend to nominating conventions the names of men 
qualified for judicial places. In but a few States have 
these endeavors proved availing. Here in North Dakota 
that end has been accomplished. By constitutional pro- 
vision the Supreme Court of North Dakota has appellate 
jurisdiction only, and consists of three judges elected 
by the people. The judges of the Supreme Court, im- 
mediately after the first election, were, pursuant to 
; law, classified by lot, one for three, one for five and 
one for seven years from the first Monday in Decem- 
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ber, 1889. The judge having the shortest term serves 
as chief justice. Terms of judges hereafter elected are 
to be six years. In this constitutional lottery Judge 
Guy C. H. Corliss drew the short term, and thus be- 
came the youngest chief justice in the American 
Union. 

JupGe Guy C. H. Cor.iss. 

Judge Corliss was born in the State of New York in 
1858, of American parents, educated in the public 
schools of his native State, there admitted to the bar 
at the age of twenty-one years; he practiced his pro- 
fession at Poughkeepsie for four years. In 1883 he came 
to Dakota, located at Grand Forks, and immediately 
took a front rank in the profession. Elected judge of 
the Supreme Court in 1889, he became its chief justice 
at the age of thirty-one. Asapractitioner, Judge Cor- 
liss was careful, conscientious and studious; never 
taken unawares, he was ever prepared to meet any 
contingency arising in his cases. This was due to the 
habit cultivated with his practice of briefing all cases 
before stating them, or when on the defensive, before 
unswering. With a distaste for criminal practice, his 
entire time was devoted to civil mutters. He never 
permitted himself an idle moment during office hours. 
When not studying cases in hand, his investigation was 
directed toward the solution of mooted legal problems. 
Possessed of a remarkably retentive memory and clear 
understanding of legal principle, he refers with readi- 
ness to cases and text-books years after reading them. 
He was and is ever ready to assist other members of the 
bar in the solution of knotty problems, and there is 
scarcely a practitioner within the circuit of his former 
practice but has at one time or other received valuable 
assistance from him. For five years prior to his elec- 
tion he was a frequent contributor to the ALBANY 
Law JouRNAL. Several of his articles have proved of 
permanent value, some appearing in the form of notes 
to the American Reports and Americau Decisions. 
Fond of Milton and Shakespeare, he quoted from them 
frequently in argument, as also from Scripture and 
mythology. In the argument of a case before the Su- 
preme Court of the Territory at Yankton, in May, 1889, 
he made use of the following somewhat characteristic 
language: “ Did Prometheus scatter his ravished fire- 
brands on the prairie in his flight to earth? Did the 
improbable steeds that drew the chariot of the sun, 
scorning the guidance of Phaeton, set on fire the prai- 
rie in the mad race through the heavens? Did Zeus, 
burling his thunder bolts to strike down the unfortu- 
nate driver, as is recorded in Grecian mythology, smite 
also the dry earth, and thus cause the responsive flames 
to leap up? Bah! The rule requiring negligence to 
be shown is a departure from the early rules which im- 
posed an absolute liability. Amidst the noise of trum- 
pets and the lightnings and thunders of Mount Sinai, 
Jehovah spoke face to face with the great law giver, 
saying: ‘Now, these are fragments which Thou shalt 
set before them. If fire break out, and catch in thorns, 
so that the stacks of corn or the standing corn on the 
fields be consumed therewith, he that kindles the fire 
shall surely make restitution.’ ”’ 

It is needless to say that this argument was made in 
an action against a railroad company for the negligent 
setting out of fire. Judge Corliss won his case. 

As a judge he possesses a keen sense of the dignity of 
his position, respects the opinion of others; and re- 
fuses to accept passes from any of the railroad com- 
panies operating within his jurisdiction, although it 
has been custumary for the companies to furnish passes 
to the judiciary and for judges to accept them. 

During the legislative session of 1890 an attempt was 
made by the directors of the Louisiana State Lottery 
Company to obtain a charter from this State. Friends 
of the measure were numerous, and it was reported 
that a sufficient number of supporters had been se- 





cured in the Legislature to pass the measure. Goy, 
John Miller, Attorney George F. Goodwin and Chief 
Justice Corliss boldly opposed the scheme, issued 
manifestoes to the people, addressed public meetings, 
and threw into the scale the entire weight of their in- 
fluence for its defeat. Their endeavors in alarge meas- 
ure contributed to the frustration of this bold at- 
tempt. Opposed as he is to all games of chance, he 
voluntarily and openly selected the short term of of- 
fice upon the bench in preference to leaving it to the 
arbitration of chance. ‘T'endered a judgeship of the 
United States District Court, it was declined in the 
interest of a friend whose cause he had espoused. His 
opinions are clear, concise and logical. His demeanor 
on the bench dignified, but courteous; his private life 
exemplary. But thirty-four years of age, be has before 
him a brilliant future. 


JUDGE ALFRED WALLIN, 
associate justice of the Supreme Court, is also a native 
of New York, but at anearly age removed with his 
parents tu Berrien county, Michigan. Until sixteen 
years of age he attended district school; afterward he 
studied for one year in Elgin Academy, Illinois. Stud- 
ied law at Elgin and Chicago, with one year at Ann 
Arbor Law School. He was admitted to practice in 
Michigan in 1862, served as private for one year in the 
New York Volunteers, and witnessed the surrender 
of Lee on April 9, 1865, at Appomattox Court-House. 
The same year he located at St. Peter, Nicollet county, 
Minnesota; practiced his profession there and also in 
Redwood county, Minnesota, until 1883, when he re- 
moved to Fargo, Dakota Territory, and became a 
member of the firm of Wilson, Ball & Wallin. There 
were few cases of importance brought in our Territo- 
rial courts from 1883 until 1889 in which Judge Wallin 
did not take a prominent part. A close reasoner and 
scientific lawyer, his counsel was sought by the mem- 
bers of the bar quite as frequently as by the laity. He 
has the confidence and esteem of every practitioner 
who comes before him; his opinions are deliberately 
formed and then adhered to. In his court no rehear- 
ings have been successfully bad. 
JupGE J. M. BARTHOLOMEW. 

Judge Bartholomew, also an American of common- 
schvol education, was chosen judge of the Supreme 
Court at the election of 1889, and became the chief jus- 
tice on the first Monday of December last. As county 
attorney of La Moure county he won the reputation of 
being one of the most successful and skillful prosecu- 
tors in the Territory. The first written opinion of the 
State court was handed down by Judge Bartholomew 
in the case of State v. Swan, in which it was held that 
the prohibition clause in the Constitution was not self- 
executing; that it was dormant until the Legislature 
should take action. The effect of this decision was to 
permit the licensing and sale of intoxicating liquors in 
the State for the period of three months after the 
adoption of the Constitution declaring against the 
same. He is the admiration of all young attorneys 
practicing before the Supreme Court, many of them 
having received aid from kindly suggestions offered by 
Judge Bartholomew when cornered by inquiries put 
by other members of the court. 


Jupce CHARLES F. TEMPLETON — First JUDICIAL 
DISTRICT. 

Charles F. Templeton, judge of the first judicial dis- 

trict, is anative of Vermont, thirty-six years of age; 

graduated in the class of 1878 from Dartmouth College, 


taking the degree of bachelor of arts. He studied law 
with Schuitleff, in Montpelier, Vermont, and was there 
admitted to the bar in 1880. He came to Dakota in 
1882, and located in Fargo as a member of the firm of 
Spaulding & Templeton. 
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In March, 1887, he was appointed attorney-general of 
the Territory of Dakota by President Cleveland, and 
discharged with credit the duties of that office until 
November, 1883, when he was commissioned judge of 
the district over which he now presides. Although a 
Democrat in politics, he was elected judge after ad- 
mission of the State over a popular and capable Re- 
publican, in a largely Republican district. Scholarly 
in his attainments, the accuracy of his legal conclu- 
siovs is proverbial. He grasps a legal point with a 
readiness amounting to inspiration. 


“And still the wonder grows, 
That one small head can carry all he knows.” 


He has been reversed by the appellate court less than 
any nisi prius judge in either North or South Dakota 
or Minnesota. He possesses the rare qualifications de- 
scribed by Socrates as essential toa judge: “To hear 
courteously, to answer wisely, to consider soberly and 
to decide impartially.”’ Industrious in legal research, 
quick in comprehension, critical in his analysis, and 
fearless in declaring the law; a member of the Court 
of Review during our Territorial days, he proved a 
strong opinion writer. Logical in reasoning, succinct 
in statement, his compositions were models of brevity 
worthy of the imitation of older men. 


JupGE D. E. Morgan —Seconp JupicraAL DIs- 
TRICT. 

Judge D. E. Morgan, of the second judicial district, 
was born in Ohio, and is a little over forty years of age. 
His parents are of Welsh extraction, and are now liv- 
ing in the State of Wisconsin. Judge Morgan studied 
law in Wisconsin, and was admitted to the bar in 1880. 
He came to North Dakota in 1881, and settled in Grand 
Forks. In 1883 he moved to Ramsey county. In 1884 
he was elected district attorney of Ramsey county, 
and re-elected in 1886. In 1890 he was numinated as a 
Republican for district judge, his opponent being 
James F. O'Brien, a recent Democratic candidate for 
Congress in North Dakota, and was elected by a good 
majority. In the election last year he had no opposi- 
tion. Judge Morgan isa man of splendid natural abil- 
ities, possessing a keen and analytic intellect, isa hard 
student, and is of unswerving honesty and fairness, 
which has secured him an enviable reputation among 
jurists of the North-west. He endeavors in his decis- 
ions to approximate the broad rules of equity and jus- 
tice, and does not seek in the ‘“‘codeless myriad of 
precedents and wilderness of single instances,’’ the 
reputation of mere technical consistency aud exact- 
ness. Heis in many respects a self-made man, his 
education being confined to common schools, and _ his 
subsequent experience as ateacher. It is safe to pre- 
dict, if he lives, that yet higher honors lie before him 
on the bench. 


JupGE Wiiu1aM B. McConnELL — THIRD JUDICIAL 
DistRIct. ? 

Judge William B. McConnell is forty years of age, 

and has been a resident of the Territory, now State, of 


North Dakota since 1882. Heisanative of Indiana, 
and was educated in that State. After his admission 
to the bar he located in Terre Haute, Indiana, and 
served as county attorney fur two terms. He has al- 
ways taken an active interest in politics; was a per- 
sonal friend of Governor Hendricks, Daniel Voorhees 
and other prominent Democratic politicians in ‘that 
State. After the election of Mr. Cleveland in 1884 he 
was, in the fall of that year, appointed judge of the 
third judicial district of the Territory of Dakota, with 
head-quarters at Fargo, and has served as judge in that 
district ever since. He was elected over a Republican 
opponent on the admission of the State, in a largely 
Republican district, and re-elected last fall. The most 
important litigated cases of early Territorial days were 





tried before Judge McConnell. In time of service he 
is the oldest judge upon the bench in the State. He has 
probably passed upon three times as many cases as any 
other judge in the State. Quick in his perceptions, ac- 
curate in his judgment and industrious in his legal 
study, he has won an envied reputation among the 
jurists of the North-west. 


JupGcE W. S. LaupDER— FourtH JupiciaL Dis- 
TRICT. 

W. 8S. Lauder, judge of the fourth judicial district, 
is thirty-eight years old, was educated in Wisconsin, 
and has practiced in Wahpeton, Richland county, 
North Dakota, for seven years prior to his election as 
judge. While at the bar he became quite prominent 
in insurance matters, having conducted successfully 
more cases in the Supreme Court where mooted ques- 
tions of insurance law were involved than any other 
attorney then in practice. He also made some- 
what a specialty of negligence cases. One or two of 
the leading opinions of the Supreme Court of the Ter- 
ritory on questions of contributory negligence are 
moulded largely from briefs presented by Judge Lau- 
der. A young man of wonderful vitality, fond of 
court-room work, he won an enviable reputation as an 
advocate. He was elected judge in the fourth judicial 
district upon the admission of the State, and was 
unanimously nominated and unanimously re-elected 
for another term of four years at the election last fall. 
Polite with the attorneys, he has never been known to 
use harsh or impatient Janguage to any of them while 
on the bench. He is a general favorite with the bar. 
Every case before him receives the most careful and 
painstaking consideration. Located in the center of 
one of the strongest bars in the State, many appeals are 
taken from his decisions, yet, with one exception, he 
has fewer reversals charged against him than any other 
judge now on the district bench. 


JupGE Roperick Rose—Firra JupiciraL Dis- 
TRICT. 

Judge Roderick Rose is about fifty years of age. He 
was born in Canada, and moved to Iowaa young man, 
where he taught school some years at Davenport. He 
was admitted to the bar at that place, and served for a 
time as its mayor. He wasacandidate for Congress 
on the Democratic ticket in a strongly Republican dis- 
trict. In 1883 he came to Jamestown, North Dakota, 
to engage in general practice, and acted as counsel for 
the Dakota Loan and Trust Company. His practice 
rapidly increased. In 1889 he was appointed to the 
judgeship of the sixth judicial district. On the admis- 
sion of the State of North Dakota he was elected in 
the newly-created fifth district by about one thousand 
majority. Atthe recent election he was re-elected 
without opposition, having been a candidate of the 
Democrats and Populists, the Republicans having de- 
cided to make no nomination against him. Heisa 
man of strong common sense, and is of eminent fair- 
ness as a judge, and possesses a very strong hold on the 
popular confidence and esteem. 


JuDGE WALTER H. WINCHESTER — SIXTH JUDICIAL 
DISTRICT. 

Judge Walter H. Winchester, of the sixth judicial 
district, is a native of New York, and received his 
early education and collegiate training in that State, 
and was there admitted to the bar. He located at an 
early day at Mandan, in Morton county, North Da- 
kota, and engaged in the active practice of his profes- 
sion. During the early Territorial days, Mandan being 
the division head-quarters of the Northern Pacific Rail- 
road Company, it was infested continuously with the 
roughest class of people. It was the head-quarters of a 
large railroad gang engaged in the construction of the 
road. Alsv on the border of the cowboy country, Man- 
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dan became, and was, the rendezvous of these men 
from a large area of country. These lawless persons 
were constantly in trouble, and there was seldom a 
term of court in Morton county without one or two 
murder cases for trial. In these cases Judge Winches- 
ter was always employed, either for the prosecution or 
defense, and won an enviable reputation as a criminal 
lawyer. He was elected judge on the admission of the 
State, and has served with credit to himself and bar 
during the last term. Recently elected without oppo- 
sition for a further term of four years, only forty-five 
years of age, Judge Winchester will yet become one of 
the leading jurists of this new country. 
By C. M. HARTWICK. 
GRAND Forgs, N. D., June 26. 


—_—_——__>—___—_ 


THE AMERICAN BAR ASSOCIATION. 

HE sixteenth annual meeting of the association will 

be held at Milwaukee, Wisconsin, or Wednesday, 
Thursday and Friday, August 30, 31, and September 1, 
1893. 

The sessions will be held at 10 o’clock A. Mand 3 P. M. 
on Wednesday, and at 10 0’clock A. M. and 8 o’clock 
Pp. M. on Thursday, and at 10 o'clock A. M. on Friday, 
at the Plymouth Church, corner of Van Buren and 
Biddle streets. 


WeEpDNespDAay Mornin@, 10 0’CLOCK. 
The president’s address, by John Randolph Tucker, 
of Virginia. 
Nomination and election of members. 
Election of the general council. 
Reports of the secretary and treasurer. 
Report of the executive committee. 


WEDNESDAY AFTERNOON, 3 0’CLOCK. 
A paper by Henry Wade Rogers, of Illinois, on 
“The Treaty-making Power.” 
A paper by W. W. MacFarland, of New York, on 
“The Evolution of Jurisprudence.” 
Discussion upon the subjects of the papers read. 


THURSDAY MORNING, 10 0’ CLOCK. 

The annual address, by Henry B. Brown, of Michi- 
gan. 

Reports of standing committees. 
1892, 484.) 

(1) Jurisprudence and law reform. 

(2) Judicial administration and remedial procedure. 

(3) Legal education and admission to the bar. 

(4) Commercial law. 

(5) International law. 

(6) Award of gold medal. 


(See report of 


THURSDAY EVENING, 8 0’CLOCK. 
A paper by U. M. Rose, of Arkansas, on ‘‘The Law 
of Trusts and Strikes.’’ 
Report of special committee on uniform State laws, 
etc. (See report of 1892, 43, 484.) 
Report of special committee on expression and clas- 
sification of the law. (See report of 1892, 44, 484.) 
Report of special committee on salaries of Federal 
judges. (See report of 1892, 43.) 
Report of special committee on Indian legislation. 
(See report of 1892, 45, 423, 484.) 
Report of special committee on adoption of uniform 
maritime bill of lading. (See report of 1892, 46, 484.) 
Report of special committee on Federal Code of 
Criminal Procedure. 
Frimpay MORNING, 10 O'CLOCK. 
Nomination of officers. 
Unfinished business. 
Miscellaneous business. 





Election of officers. 

The annual dinner will be given at the Hotel Pfister 
at 7:30 o’clock on Friday evening. 

A parlor in the Hotel Pfister will be open as a recep. 
tion-room, for the use of members of the association 
during the meeting. 

Members are particularly requested to register their 
names, as soon as convenient after their arrival, in the 
register of the association, which will be kept in this 
room. 

The members of the general council will meet at the 
reception-room at the Hotel Pfister on Tuesday even- 
ing, August 29, at 8 o’clock. 

The attention of the various standing committees is 
called to the provision of the by-laws by which such 
committees are required to meet every year, at such 
hour as their respective chairman may appoint, on the 
day preceding the annual meeting, at the place where 
the same is to be held. All such committees will also 
meet at the reception-room at the Hotel Pfister at 8 
o’clock on Tuesday evening, August 29, for further 
consultation. 

It is desirable that all nominations of new members, 
as far as possible, should be submitted to the general 
council at its first session on Tuesday evening. The 
mode of nomination will be found below, and forms 
will be furnished by the secretary if desired. Any 
nomination put in proper form and sent to the secre- 
tary before the meeting will be submitted to the gen- 
eral council at ifs first session. 


CONSTITUTION. 

“TV. All nominations for membership shall be made 
by the local council of the State to the bar of which 
the persons nominated belong. Such nominations must 
be transmitted in writing to the chairman of the gen- 
eral council, and approved by the council on vote by 
ballot. The general council may also nominate mem- 
bers from States having no local council, and at the 
annual meeting of the association, in the absence of 
all members of the local council of any State; pro- 
vided, that no nomination shall be considered by the 
general council unless accompanied by a statement in 
writing, by at least three members of the association 
from the same State with the person nominated, or, in 
their absence, by members from a neighboring State or 
States, to the effect that the person nominated has the 
qualifications required by the constitution, and desires 
to become a member of the association, aud recom- 
mending his admission as a member.”’ 


By-Laws. 

“TV. Each State bar association may annually ap- 
point delegates, not exceeding three in number, to the 
next meeting of the association. In States where no 
State bar association exists, any city or county bar as- 
sociation may appoint such delegates, not exceeding 
two in number. Such delegates shall be entitled to all 
the privileges of membership at and during the said 
meeting.”’ 

The dues are $5 a year for members. 
no dues. There is no initiation fee. 

The attention of committees is called to the follow- 
ing provision of the by-laws: 

“Allcommittees may have their reports printed by 
the secretary, before the annual meeting, and any such 
report containing any recommendation for action on 
the part of the association shall be printed, and sball 
be distributed by mail by the secretary to all the mem- 
bers of the association, at least fifteen days before the 
annual meeting at which the report is proposed to be 
submitted.”’ 

In preparing for debate, members are requested to 
bear in mind the by-law which provides that no person 
shall speak more than ten minutes at a time, nor more 
than twice on one subject. 


Delegates pay 
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By order of the executive committee. 
EDWARD OTIS HINKLEY, 
Secretary. 
215 North Charles Street, Baltimore, Md. 


OFFICERS FOR 1892-3. 
President—-John Randolph Tucker, Lexington, Va. 
Secretary—Edward Otis Hinkley, 215 North Charles 

street, Baltimore, Md. 

Treasurer—F rancis Rawle, 328 Chestnut street, Phil- 
adelphia, Penn. ‘ 

Executive Committee—The president, the secretary, 
the treasurer, John <’. Dillon, of New York, ex-officio; 
George A. Mercer, of Georgia; Alfred Hemenway, of 
Massachusetts; Bradley G. Schley, of Wisconsin. 


THE MEMORANDUM IN WRITING. 


a memorandum in writing referred to in the fourth 

and seventeenth sections of the statute of frauds 
has been a fruitful source of judicial decision, and the 
problem of what constitutes it is by no means an easy 
one to solve. 

The note or memorandum under either of the above 
sections must contain the terms of a complete con- 
tract between the parties; and if any essential term is 
wanting, the contract is insufficient. It must be a 
memorandum of an agreement complete at the time 
the contract was made (Munday v. Asprey, 13 Ch. Div. 
855); it must contain the names of the parties, the 
subject-matter of the contract, and except where the 
instrument is a guarantee (19 & 20 Vict., chap. 97, § 3), 
the consideration on which it was founded. Asin the 
case of an ordinary verbal contract, there must be be- 
tween the parties a consensus ad idem, which must ap- 
pear in the document or documents of which the 
memorandum consists. 

The note or memorandum may be made up of sev- 
eral documents—such as an ordinary correspondence 
between the parties—-connected together by their con- 
tents and showing the terms of the contract (Allen v. 
Bennet, 3 Taunt. 169; Jackson v. Lowe, 1 Bing. 9. 
The several parts of the memorandum must contain, 
on the face of them, the entire agreement of which 
they constitute the written evidence, and they cannut 
be connected by external evidence for the purpose of 
making a note or memorandum to satisfy the statute. 
Boydell v. Drummond, 11 East, 142; Saunderson v. 
Jackson, 2 B. & P. 238; Studds v. Watson, 28 Ch. Div. 
305. 


It is however necessary to see under what circum- 
stances external evidence is admissible to explain a 
written contract; and here we must refer to a dictum 
of Lord Bacon to the following effect: ‘There be two 
sorts of ambiguities of words; the one is ambiguitas 
patens, and the other latens. Patens is that which ap- 
pears to be ambiguous upon the deed or instrument; 
latens is that which seemeth certain and without am- 
biguity, for any thing that appeareth upon the deed or 
instrument, but there is some collateral matter out of 
the deed that breedeth the ambiguity.” Max. Reg. 25. 
Now, with reference to patent and latent ambigui- 
ties, the rule is that whereas extrinsic evidence is ad- 
missible to explain a latent, it cannot ordinarily be re- 
ceived to clear up a patent ambiguity. Br. Com. Law 
(1888), 549. A latent ambiguity has been described to be 
“where it isshown that words apply equally to two 
different things or subject-matters; and then evidence 
is admissible to show which of them was the thing 
or matter intended.”’ Per Alderson, B., Smith v. Jef- 
fryes, 15 M. & W. 562. No doubt a patent ambiguity 
appearing on the face.of a written document cannot be 
removed by external evidence. We must not assume 
however that extrinsic evidence is never admissible to 





clear up a prima facie patent ambiguity in a written 
contract, for proof of facts may be given to show that 
the apparent uncertainty does not in fact exist; thus if 
a thing be designated on the face of an instrument in 
terms imperfect or equivocal, admitting either of no 
meaning at all, when taken per se, or of a variety of 
different meanings, and referring tacitly or expressly 
for the ascertainment and completion of their mean- 
ing to extrinsic facts, it will be no objection to the re- 
ception of evidence of those facts that the ambiguity 
in question arises directly on the face of the instru- 
ment. Br. Com. Law, 550 (1888 ed.), and cases cited. 
For example: The vendor of leasehold premises wrote 
a letter to her solicitor, stating, “I have closed with 
Mr. W. for this place,” and this was held to be a suffi- 
cient memorandutn in writing to satisfy the require- 
ments of the statute of frauds, and that parol evidence 
was admissible to show what ‘‘this place” was. Wal- 
dron v. Jacob, 5 Ir. R. Eq. 181. Extrinsic evidence is 
also admissible to show that an agreement is void upon 
any of the grounds which render acontract void from 
illegality. Leake Cont., chap. 111, § 4, 1867. 

The memorandum must contain the names of both 
parties to the contract; thus a written guaranty, 
signed by the defendant, but which did not contain 
the name of the party to whom it was made, was held 
insufficient. Williams v. Lake, 2 E. & E. 349. It is 
however sufficient that the memorandum or note be 
signed by the party charged alone; this having been 
done, it may be verbally accepted, in proof of which 
parol evidence is admissible. Smith v. Neale, 2 C. B. 
(N. 8S.) 67. 

It is interesting to note that @ valid memorandum 
under the statute need not be in existence at the time 
the contract was made, provided it has been signed by 
the party to be charged, or his agent, before action 
brought; but if it has not been signed before the com- 
mencement of the action, the action cannot be main- 
tained upon it. 

An admirable statement of what constitutes a memo- 
randum which will satisfy the requirements of the stat- 
ute of frauds may be read in the recent reported case of 
Evans v. Hvare (1892), 12 Q. B. 593. This action was to 
recover damages for wrongful dismissal, brought by a 
clerk against his employers, under the following cir- 
cumstances: A document had been drawn up by an- 
other clerk, H., of the defendants, who was acting 
within the defendants’ authority, and presented by 
the clerk H. to the plaintiff for his signature, and 
signed by the plaintiff: . 

To H. M. & Co., ete.: 

GENTLEMEN: In consideration of your advancing my salary 
£130 per annum, I hereby agree to continue my engagement 
in your office for three years, from and commencing January 
1, 1890, at a salary at the rate of £130 per annum aforesaid, 
payable monthly, as hitherto. 


Yours obediently, 
GrorGe E. Evans. 


At the trial, by an assistant judge and a jury, at the 
Mayor’s Court, the jury found for the plaintiff £34 
13s. 4d, but the assistant judge, being of opinion that 
the document was an agreement not to be performed 
within the space of one year from the making thereof, 
dnd was not signed by the defendants, or any other 
person by them lawfully authorized, held that the 
plaintiff could not recover the damages. 29 Car., chap. 
3, $ 4. 

On appeal this judgment was reversed upon the fol- 
lowing grounds: The principles of the decisions are as 
follows: 1. There must be a memorandum of the con- 
tract. 2. There must bein the memorandum, some- 
where or other, the name of the party to be charged 
by the party or by his agent thereto lawfully author- 
ized. Whether the signature name occurs in the body 
of the memorandum, or at the beginning, or at the 
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end, if it is intended as.a signature, there is a sufficient 
memorandum of agreement within the statute. Per 
Cave, J. 

Notwithstanding all the decisions on this subject, it 
should be borne in mind however that each individual 
case must be, in a large measure, decided upon itsown 
special circumstances; in every case the memorandum 
should be intended by both parties to be a final memo- 
randum of the contract, binding on the plaintiffs as 
well as on the defendants.—Ilrish Law Times. 


—_———¢____— 
MEDICAL MEN AS WITNESSES. 


REMARKABLE law concerning the examination 

of medical men as witnesses in negligence suits 

went into effect in this State at the beginning of this 
month. 

It relates to the testimony of physicians or surgeons 
who are attached to any hospital, dispensary or other 
charitable institution. Where such a man is required 
to testify in an action for the recovery of damages for 
personal injuries, in respect of information which he 
acquired in attending a patient at the particular insti- 
tution to which he is attached, the new statute re- 
quires that the testimony shall be taken before a ref- 
eree instead of being given in court before the judge 
and jury, as bas always heretofore been the practice. 
However, the judge of the court in which the case is 
pending is empowered at any time, notwithstanding 
the fact that the deposition of the medical man was 
taken before a referee, to make an order requiring his 
examination upon the trial. 

The precise purpose of this change in legal procedure 
in reference to medical witnesses is not plain. Proba- 
bly however the idea of the framer of the law was to 
relieve hospital surgeons and physicians from the bur- 
den of having to attend court at hours when it is in- 
copvvenient for them to leave their duties at these insti- 
tutions. But it is to be noted that nothing is said in 
the statute about the place where the referee is to 
take the testimony, and it might well happen that it 
would be as difficult for a doctor to obey a summons to 
appear before a referee at his office as it would be to 
obey a similar summons to attend court. 

One objection to the new practice contemplated by 
this statute is that it will compel juries in many cases, 
so far as the evidence of doctors is concerned, to render 
their verdicts upon depositions which are read to 
them, instead of upon the oral testimony of witnesses 
given in open court. The appearance of a witness, his 
demeanor and his manner of testifying, always afford 
the utmost aid to an intelligent jury in passing upon 
his credibility and the weight which ought to be given 
to his testimony; and it is a serious matter to with- 
hold this aid, and to substitute evidence which is read 
by a lawyer from a written or printed document, for 
the evidence of the witness given by his own word of 
mouth in the presence of the court. As has well been 
said by an eminent judge: ‘* All witnesses look alike 
in print.” 

We suppose, it may be argued in support of this 
enactment, that physicians and surgeons ought not to 
be called away from important cases where life is at 
stake, in order to dance attendance in the courts, 
oftentimes unnecessarily by reason of the repeated 
postponements of trials. No doubt there is force in 
this suggestion, but we think it will be found upon in- 
guiry that our courts are very indulgent toward phy- 
sicians whose engagements render it difficult for them 
to attend at any particular time, and that adjourn- 
ments are often granted and testimony is frequently 
taken out of order so as to enable doctors to appear as 
witnesses without detriment to their practice. 

But if it be true that medical men require the pro- 





tection of such a statute, why is it confined in its ope. 
ration to such of them only as are connected with hog 
pitals, dispensaries and charitable institutions? [ft 
would seem that these doctors are the very ones who 
could most easily obtain assistance and find others to 
take their places in case of an enforced attendance in 
court, while the private practitioner, who has no hos 
pital work, might find it very difficult at short notice 
to procure the aid of another physician or surgeon to 
look after a critical case under his charge.—New York 
Sun. 


OF VARIOUS RECENT DE. 
CISIONS. 


ABSTRACTS 


ASSIGNMENT OF POLICY—-RIGHT OF ASSIGNEE.—An 
insured assigned his policy to a creditor as collateral 
security for an advancement of premiums, which was 
also secured by mortgage. After the creditor’s death, 
his executors agreed to surrender the policy if the in- 
sured would pay them $450, which was a lien on his 
homestead, and $122 advanced as premiums since the 
creditor’s death. Oue W. advanced the money for the 
insured, and took an assignment of the policy, signed 
by all the executors, and an absolute assignment from 
the insured and theexecutors. The lien on the home- 
stead was released. Held, that W. was entitled to re- 
ceive from the proceeds of such policy only the money 
actually paid by him, with interest, and the balance 
should be paid to the beneficiaries. Bayse v. Adams, 
81 Ky. 368, approved and followed. Ky. Ct. App. 
June 12, 1893. Barnum v. White. 


CHATTEL MORTGAGES—CROPS AFTERWARD PLANTED, 
—An attempted mortgage of crops afterward to be 
planted is inoperative as to creditors. Robinson could 
not grant or mortgage that which he did not actually 
or potentially own, either absolutely or by way of 
security. The crop raised on the farm by him in 189 
was not in existence when the agreement was made, 
either actually or potentially ; and Robinson could not 
therefore grant it by way of security. The seed had 
not been planted, and had not germinated so as to con- 
stitute a possibility coupled with an interest which 
might be the subject of sale or trausfer. Conceding 
that within some of the authorities cited by respond- 
ents, the agreement would be operative when the crop 
should come into existence (McCaffrey v. Woodin, 6 
N. Y. 459; S. C., 22 Am. Rep. 644), or would amount to 
a revocable license to Lovejoy to enter on the premi- 
ses, and take the after-acquired crops, according to 
the terms of the license, or that it might be made ope- 
rative by a delivery, or other equivalent, of the crops 
after they were raised, still it is plain that in this view 
of the agreement, as a title or charge on the crops, was 
inoperative in law and invalid as to creditors. That 
the provision in question would be invalid as to crops 
thereafter to be planted was settled in Comstock v. 
Scales, 7 Wis. 159, and reaffirmed in Lamson v. Moffat, 
61 id. 153. The subject-matter not being in existence, 
there was nothing for the agreement to operate on un- 
til the crops were raised and delivered. The case of & 
lien reserved in like manner by a landlord, in a lease, 
upon crops to be raised by a tenant to accrue, has been 
thought to be an exception to the ordinary rule thata 
mortgage upon after-acquired property, without some 
further act to attach the property to it when it is ac- 
quired or comes into existence, would be void. An- 
drew v. Newcomb, 32 N. Y. 417; Reynolds v. Ellis, 108 
id. 115. The doctrine of Comstock v. Scales has been 
strictly adhered to in this State in many subsequent 
cases. Chynowith v. Tenney, 10 Wis. 397; Single Vv: 
Phelps, 20 id. 398; Mowry v. “White, 21 id. 417. Iu 
Hunter v. Bosworth, 43 id. 590, the court was ap 
pealed to strongly to reverse the rule of Comstock ¥. 
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Scales, but without effect. Funk v. Paul, 64 Wis. 35, 
38; Bank v. Knowles, 67 id. 386. In Single v. Phelps, 
20 id. 398, where there was no subsequent act ratify- 
ing such security, as delivery of the property after it 
came into existence, or setting it apart with intent, 
that the mortgage should apply to and bind it, it was 
held that the filing of such a mortgage in the town 
clerk’s office would be wholly inoperative, and would 
furnish no notice that any property bad been subse- 
quently acquired, or that any subsequent act had been 
performed, necessary to make it operative in respect 
thereto. It is plain therefore that such a mortgage, 
even though filed in the proper town clerk’s office, 
would be wholly inoperative, as to creditors or subse- 
quent purchasers, unless, before their rights attached, 
the property was delivered t@ the mortgagee, or the 
subsequent act necessary to make it valid was per- 
formed; and this would seem to render actual posses- 
sion necessary by the mortgagee of such property, in 
order to be able to maintain his rights in respect to it. 
For want of such actual and continued possession of 
the property claimed to be affected by it, the agree- 
ment was absolutely void as to the creditors of Robin- 
son, whether prior or subsequent to its date, or to the 
time when the crop was raised. R. S., § 2413. It is 
sufficient that the relation of debtor and creditor ex- 
isted between the plaintiff and Robinson at some time 
while the goods were in the actual possession of the 
debtor. Reynolds v. Ellis, 103 N. Y. 115. The law 
does not favor secret liens on property, such as the one 
asserted by Lovejoy to the crop in question, on ac- 
count of the deceitful and fraudulent use that may be 
made of them, to the prejudice of creditors and subse- 
quent purchasers. Robinson remained in possession 
of the premises, and of the crops raised from time to 
time thereon, and apparently as the owner of them, in 
like manner as before the execution of the agreement; 
and this fact furnished the ready basis of credit by 
which persons might be drawn in to deal with him on 
the faith of his ostensible ownership. And if it be 
conceded that the agreement was valid and operative, 
as between Robinson and Lovejoy, it certainly was not 
as against the former’s creditors, either prior or subse- 
quent, for reasons already stated. (To the contrary, 
Watkins v. Wyatt, 9 Baxt. 250; S. C., 40 Am. Rep. 90; 
Mayer v. Taylor, 69 Ala. 403; S. C., 44 Am. Rep. 522.— 
Ep.) Wis. Sup. Ct., April 11, 1893. Merchants & Me- 
chanics’ Sav. Bank v. Holdredge. Opinion by Pinney, J. 


CONTRACT—CONSTRUCTION — PAROL EVIDENCE.— A 
written contract reciting that ‘‘on demand [ promise 
to deliver to the order of F. $800 * * * in wall 
paper, at wholesale price, good, clean, assorted stock 
out of my store,” is unambiguous, and means that 
such “ wholesale price ’’ is to be determined as of the 
time demand is made for the paper, and in an action 
for failure to deliver the paper at such price, parol evi- 
dence is inadmissible to show that at the time of mak- 
ing the contract the parties agreed that the wholesale 
price should be as stated on a printed card then de- 
livered to the purchaser. The words *‘ wholesale price ”’ 
have a fixed, certain and well-defined meaning in the 
mercantiie world. They mean the price fixed on mer- 
chandise by one who buys in large quantities of the 
producer or manufacturer, and who sells the same to 
jobbers, or to retail deulers therein. Neither can it be 
successfully claimed that the written contract leaves 
ita matter of doubt or uncertainty as to what whole- 
sale price should be used in determining the value of 
the paper. The plaintiff or his assignor, by the plain 
terms of the contract, had a right to demand its ful- 
fillment whenever he chose so to do. The contract 
was by its terms to be satisfied by delivery of wall 
paper at wholesale price, the delivery to take place on 
demand. It was then acontract in all respects com- 
plete and perfect as to the parties, the subject-matter, 





and the delivery. The evidence objected to would 
work a material change in the terms of the contract. 
It shows that the paper was to be received at a price 
which was agreed upon when the contract was exe- 
cuted, and outside of the provision of the written 
contract. It measured the amount of paper that should 
be received under the written contract by the then 
wholesale market price, when the written contract 
measured the amount of paper to be delivered 
under it by the wholesale price at the time of demand 
made for the goods. Whatever the law implies from 
the language used in the writing is as much a part of 
the contract as that which is expressed therein. Works 
v. Hershey, 35 Iowa, 343; Emigrant Co. v. Clark, 47 id. 
673; Lumber Co. v. Mead (Minn.), 44N. W. Rep. 306. 
Hence, if the contract as expressed, or viewed in the 
light of what the law thus implies from the language 
used therein, is clear, definite, and complete, the rule 
applies that it cannot be added to, varied, or contra- 
dicted by extrinsic evidence. It is said that a contract 
may rest partly in writing apd partly in parol, and 
that in such cases extrinsic evidence is admissible to 
establish that part which is not written. This excep- 
tion is as well settled as the rule itself. But extrinsic 
evidence in such cases is only admissible when that 
part of the contract sought to be thus established re- 
lates to some matter about which the writing is silent. 
If the proposed evidence is in any way inconsistent 
with the terms of the writing, such evidence is in- 
admissible. Blair v. Buttolph, 72 Iowa, 31; 17 Am. & 
Eng. Enc. Law, 443, 444; 7 id. 91; Taylor v. Galland, 
3 G. Green, 22; Annis v. Annis, 61 Iowa, 220. In the 
case at bar the evidence introduced related to a matter 
as to which the contract itself speaks with certainty. 
The legal import of the contract determined that the 
wholesale price therein mentioned should be ascer- 
tained as of the dateademand and delivery of the 
goods was made. It was then impossible that in ad- 
vance of that time, and at the time the contract was 
made, the parties could by parol engraft upon it a pro- 
vision inconsistent with the written contract as inter- 
preted by the law. While it is competent in construing 
a contract to show the situation of the parties, the 
subject-matter of the contract, and acts of the parties 
under the contract, as tending to show how they un- 
derstood it, still this cannot be done to the extent of 
varying or contradicting a written contract, when such 
contract is certain, complete, and unambiguous. Lowa 
Sup. Ct., May 16, 1893. Fawkner v. Lew Smith Wall 
Paper Co. Opinion by Kinne, J. 


HUSBAND AND WIFE—ANTE-NUPTIAL CONTRACT BY 
LETTERS—POST-NUPTIAL CONVEYANCE OF LANDS—DE- 
STRUCTION OF LETTERS—DESCRIPTION OF LANDS—DUTY 
OF HUSBAND — INTENT TO DEFEAT CREDITORS. —A 
young man, under twenty-one years of age, made an 
offer of marriage by letterto a young woman, and in 
the letter promised, that if she would have him he 
would, after the marriage, give her ull the property he 
had (meaning real property), describing it as “my 
farm in Osprey ” and “ my property in Elmvale.”’ She 
accepted the offer unconditionally, also by letter, the 
marriage took place, and he afterward conveyed the 
two properties to her. After the conveyances the par- 
ties, voluntarily and without any evil intent, destroyed 
the letters, believing that they had no longer any use 
forthem. Held, that the letters formed a pre-nuptial 
contract, enforceable in spite of their destruction, upon 
satisfactory evidence of their contents being given. 
Gilchrist v. Herbert, 20 W. R. 348, followed. Held, 
also, that the description of the properties in the man’s 
letter was sufficient. Held, lastly, that there was a 
duty on the part of the husband to convey to his wife, 
which negatived the existeace of av intent to defeat 
creditors. Ont. Sup. Ct. Jud., Q. B. Div., May 18, 
1893. Stuurt v. Thomson. Opinion by Ferguson, J. 
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NEW BOOKS AND NEW EDITIONS. 





Foote oN Economic LEGISLATION. 

The law of incorporated companies operating under munici- 
pal franchises, such as illuminating gas companies, fuel 
gas companies, electric central station companies, tele- 
phone companies, street railway companies, water com- 
panies, etc., preceded by a suggestive discussion of the 
economic principles involved in the operation, control and 
service of such companies. By Allen Ripley Foote. 
Charles E. Everett, A. M., LL. B., Editing Attorney; with 
a resident attorney in each State as Co-Editor. (Cincin- 
nati: Robert Clarke & Co., 1893. 


This monumental title is the prelude to a monu- 
mental undertaking. 1t aims—why should we repeat 
what it aims to do, in its three volumes of over three 
thousand pages? Is it not all set forth on the title- 
page, where he who runs may read? One hardly knows 
where to begin in speaking of the work before us. It 
is at one and the same time an essay in political econ- 
omy, a legal treatise, and a compilation of the statute 
law of the United States relating to corporations ope- 
rating under municipal franchises. In these columns 
however the economic portion of the work may, with- 
out prejudice, be dismissed from consideration; saving 
the remark that Mr. Foote’s discussion of the pri:ci- 
ples of economic legislation—covering one hundred 
and twelve well-written pages—is indeed, as the title- 
page asserts, a very “suggestive’’ as well as a very in- 
telligent commentary on the character and tendencies 
of such legislation. 

The legal portion of the work extends through the 
rest of the bulky volumes—Mr. Foote’s economic essay 
playing the part of an introduction to the body of the 
work. It comprises, first, a ‘‘general discussion of law 
and legal principles involved "—in one hundred and 
forty-two pages—by the legal editor, Charles E. Ever- 
ett, of the Cincinnati bar; and, second, a full, yet com- 
prehensive, statement of the statute law of all the 
United States relating to the organization, operation 
and control of the classes of corporations under con- 
sideration. This part of the work seems to have been 
done by the several editors with excellent discretion, 
industry and care. Taken altogether the work is a 
monument of industry and learning, and cannot fail 
to commend itself to a wider public than is reached by 
the average law book. 

Perhaps the most important section of the book is 
that devoted to the economic legislation of New York, 
which was prepared by Hon. James W. Eaton, of Al- 
bany, the present district attorney of Albany county. 
This part of the work has been performed with excel- 
lent judgment and skill, and is a model of what such 
writing should be. Clear, accurate and thorough, it 
presents all the statute law of the subject — together 
with such decisions of the courts as are necessary to 
its interpretation — with remarkable directness and 
comprehensiveness. The results of the recent codifi- 
cation of the corporation laws of New York are in- 
cluded in the one hundred and fifty pages comprising 
this section. 

Upon the whole, we have no hesitation in cordially 
commending this work to all those — whether lawyers 
or laymen, bond or free— who are interested in the 
operations of franchise companies. 


SUPPLEMENT No. 2T0 ASH’s ANNOTATED NEw YORK 
City CoNSOLIDATION ACT. 


This pamphlet contains the amendments to the Con- 
solidation Act made by the Legislature in 1893. The 
sections, as amended, are arranged in numerical order, 
and at the end of each section is the chapter of the act 
making the amendment. 





NOTES. 


DEAF man cannot be legally convicted. It is un- 
lawful to convict a man without a hearing.—Sift- 
ings. 


The appointment of Robert Grant to be probate 
judge of Suffolk county, Massachusetts, may be re- 
garded as settling it that the fact of his having written 
aclever and amusing novel does not necessarily dis- 
qualify a young lawyer for judicial honors and emolu- 
ments.—Hurtford Courant. 


There is a mistaken belief in many rural distriots 
that if one should see a crime committed through 
glass—that is, through a window, 4 glass door, or even 
through spectacles—his testimony would not be ac- 
cepted in court. There is about as much sense in this 
superstition as in the notion that one cannot touch the 
body of a murdered man without the permission of a 
coroner. As the lawyer who discussed these ideas 
said: ‘‘There is more law and less common sense in 
the lay world than any sane man could believe.’’—New 
York Tribune. 


The law, according to the well-known legal maxim, 
isa thing quod quisque scire tenetur. We may admit 
that the presumption of knowledge is somewhat 
strained in the case of Jaymen; but it is alarming to 
find an eminent queen’s counsel, who has held high 
legal office, casting a doubt on her majesty’s judges’ 
knowledge of the law. ‘The judges,’’ said Sir Henry 
James during the discussion on the fourth clause of 
the Home Rule bill, ‘know the common law—more or 
less,” he added after a pause, amidst the laughter of 
an irreverent House of Commons.— London Law 
Journal. 


Article 6 of the State Constitution empowers the 
Legislature to provide, in counties of more than forty 
thousand inhabitants, for the election of a surrogate 
whose term of office shall be the same as the county 
judge. The Legislature of 1891 did so provide by 
lengthening the term of the surrogate of New York 
county from six to fourteen years. Gideon J. Tucker 
was elected in 1863, Robert C. Hutchings in 1869, 
Stephen D. Van Schaick ‘in 1875, Danie] G. Rollins in 
1881, and Rastus S. Ransom, the present surrogate, in 
1887. There are no county judges in New York, the 
County Court being the Court of Common Pleas, the 
judges of which are elected for fourteen years. 
Another section of the Constitution empowers the 
Legislature to provide for the election of an additional 
surrogate in special cases, and under this provision 
Frank T. Fitzgerald was elected last year.—New York 
Sun. 


An exchange gives some statistics as to the profes- 
sion in England which may be of interest. Thirty years 
ago there were about 4,000 barristers in England, while 
now there are nearly 9,000. The writer remarks that 
it must make not afew ambitious young men pause 
when they find the Order of the Coif double its mem- 
bers in thirty years. The first ‘law list”? was pub- 
lished in 1785. The ‘‘ King’s Council” were 20, and 
the whole bar of England but 420. At the begin- 
ning of her majesty’s reign the queen’s counsel num- 
bered 70, and the bar had, with astonishing rapidity, 
grown to over 2,000. In 1861 there were 4,000 wigs and 
gowns and 125 “silks.” In another ten years the latter 
class had become 180 strong, and the rank and file of 
the long robe totaled 5,800. Now there are 220 queen § 
counsel, and the members of the four inns of court 
could be estimated at about 10,000 strong. And yet 





| the cry is ‘Still they come.” 
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CURRENT TOPICS. 


HE practice of allowing secret rebates to favored 
T customers of railroad companies has received a 
severe rebuke from the highest judicial authority 
and is not likely to be continued. A Colorado 
statute forbids common carriers to charge one citi- 
zen more than another for the same service, except 
in certain cases, and then the written consent of the 
State’s railroad commissioner must be obtained. A 
citizen named Goodridge operates coal mines at 
Erie, Colo., about thirty-five miles from Denver. 
The Marshall Consolidated Coal Mining Company 
operates mines at Marshall, which is also about 
thirty-five miles from Denver. Goodridge found 
out that while he was paying the Union Pacific 
Railroad Company at the schedule rate of a dollar d 
ton for hauling his coal to Denver, his rivals at 
Marshall were paying only sixty centsaton., There- 
upon he brought suit against the road. The de- 
fense set up was that a rebate of forty cents a ton 
had been given to the Marshall people by way of 
compensation for a fire in their mine, said to have 
been the work of careless railroad employees a num- 
ber of years ago. Goodridge got a verdict and 
judgment for $5,481.34 damages. The Union Pacific 
took an appeal and the decision of the Supreme 
Court of the United States in the case is now made 
public. The opinion of the court was delivered by 
Mr. Justice Brown, who also wrote the opinion in 
what is known as the party rate case. Speaking of 
the Colorado statute he says: 

This act was intended to apply * * * the same 
wholesome rules and regulations which Congress two 
years thereafter applied to commerce between the 
States and to cut up by the roots the entire system of 
rebates and discriminations in favor of particular 
localities, special enterprises, or favored corporations, 
and to put ail shippers on an absolute equality, saving 
only a power, not in the railroad company itself, but 
in the railroad commissioner, to except special cases 
designed to “‘ promote the development of the resources 
of this State.” 

Of the rebate granted to the Marshall people and 
the excuse for it put forward by the railroad com- 
pany, he says: 

So opposed is the policy of the act to secret rebates 
of this description, that it requires a printed copy of 
the classification and schedule of rates to be posted 
conspicuously in each passenger station for the use of 
the patrons of the road, that every one may be apprised 
not ouly of what the company will exact of him fora 
particular service, but what it exacts of every one else 
for the same service, so that in fixing his own prices 
he may know precisely with what he has to compete. 
To hold a defense thus pleaded to be valid would open 
the door to the grossest frauds upon the law, and 
Practically enable the railroad to avail itself of any 
consideration for a rebate which it considers sufficient 
and to agree with the favored customer upon some 
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fabricated claim for damages, which it would be diffi- 
cult, if not impossible, to disprove. 

This decision pleases the members of the Inter- 
state Commerce Commission almost as much as it 
pleased Goodridge. They interpret it as practically 
sustaining their construction of the law under which 
they are acting. This construction was attacked 
by Judge Newman in his recent ‘‘long haul and 
short haul ” decision — a circumstance which makes 
this utterance of the Supreme Court all the more 
gratifying to the commissioners. 


An important contribution to the law of criminal 
responsibility in mental disease has been made by a 
Scotch judge, Lord McLaren, in a case tried before 
him in the Aberdeen Circuit Court on the 1st of 
July last, and reported in the Scots Law Times: 
“Robert Smith, cattleman, New Mains of Urie, 
Stonehaven, was charged with murdering George 
M’Condach, a fellow-servant, by shooting him, and 
with injuring William Robertson, another fellow- 
servant, to the imminent danger of life. A special 
defense was lodged that at the time he committed 
the crime the prisoner was insane. It was proved 
that on the morning of May 16, between 5:30 and 
6 o’clock, Smith entered the bothy — where 
M’Condach, Robertson, and a third man were pre- 
paring breakfast— with two loaded guns in his 
hands, and pointing one of them at the former, 
with the remark, ‘‘ Now, M’Condach,” shot him 
dead. He then pursued Robertson through the 
open door and fired two shots at him, the latter of 
which took effect. It was proved for the defense 
that the prisoner had been subjected to a consider- 
able amount of petty annoyance for about twelve 
months previously in consequence of the other ser- 
vants ‘booing’ at him, and calling names after 
him, such as ‘ bullhead,’ ‘ factor,’ etc. He had also 
been ‘booed’ at on the morning of the crime. The 
Crown led medical evidence to show that on the 
morning of the 16th he was laboring under no 
special excitement, and was responsible for his ac- 
tions; but two doctors testified, for the defense, 
that the prisoner’s mind must have been unhinged 
at the time, their opinion being chiefly based on the 
fact that for about a fortnight after the crime he 
was still anxious to shoot a third man, who had 
been one of his tormentors. They were also of 
opinion that the open manner in which the crimes 
were committed, the prisoner’s absolute indifference, 
and, particularly, the disproportion between his own 
view of the provocation and what he was proved to 
have received, amounting almost to delusion, were 
indications of a disturbed and disordered state of 
mind, capable of being distinguished from mere 
passion, however violent. It was argued for the 
defense that the long-continued provocation to which 
the prisoner had been subjected, acting on a badly- 
balanced and morbid mind, had induced on the 
morning of the crimes a temporary state of mental 
derangement, which, though falling short of legal 
insanity, justified the jury in returning a verdict of 
culpable homicide. Lord M’Laren directed the jury 
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that, although verbal provocation, however gross, 
could never excuse such a crime or make it any 
thing less than murder, if they were of opinion that 
the prisoner’s mental equipoise had been disturbed 
by the provocation he had received, they would be 
justified in arriving at a verdict of culpable homi- 
cide. The jury found the prisoner guilty of cul- 
pable homicide, and he was sentenced to penal 
servitude for life, Lord M’Laren remarking that his 
crime fell just one degree short of the full guilt of 
premeditated murder.” This case follows the pre- 
cedent set by Lord Deas in Regina v. Dingwall, 5 
Irvine, 466. There are several English and Irish 
nisi prius decisions to the same effect. 


Legal liability for club dues was the subject of 
an interesting controversy recently decided by the 
General Term of the Supreme Court of the State of 
New York, in the First Department, on an agreed 
statement of facts presented at the May term. In 
the matter of Andrew J. Freedman, as temporary 
receiver of the Manhattan Athletic Club, plaintiff, 
v. J. Chester Chamberlain, defendant, was raised 
the question whether there can be compelled by 
action at law the payment of the semi-annual dues 
of a member of a club, where such dues by the by- 
laws are expressly made payable in advance, al- 
though an application be duly made for voluntary 
dissolution of the incorporation of such club during 
the term which such dues were to cover. The court 
decides this question in the affirmative, holding a 
member liable. The New York Law Journal re- 
marks that, ‘‘In dealing with the general subject 
of ‘club’ law the courts have always sought to en- 
ter, as far as possible, into the real spirit of these 
organizations, treating club life as an extension of 
family life, and allowing the regular club authorities 
to exercise a wide discretion in the arbitration of 
controversies arising. This disposition has however 
been modified by the legal principle of universal 
application that an accused party shall always have 
a right to be heard before a decision involving his 
substantial rights of any kind is rendered against 
him. Clubs being peculiar and legally somewhat 
anomalous institutions, many analogies from the law 
of partnership, corporations and joint-stock com- 
panies attempted to be drawn when the rights and 
liabilities of members are involved, are unsatis- 
factory and inconclusive. But onthe point involved 
in the present case the following considerations 
seem in point: Clubs that own no property, and the 
members of which are merely entitled to certain 
privileges obtained through contract with an out- 
sider, have been termed ‘ proprietary’ clubs. ‘Mem- 
bers’’ clubs, as distinguished from ‘proprietary’ 
clubs, are those in which some permanent plant and 
property are acquired by the club itself, and mutual] 
privileges are extended and guaranteed by it to the 
members asa condition for joining the organization. 
The Manhattan Athletic Club was a ‘ members’,’ as 
distinguished from a ‘proprietary,’ club. The con- 
tract of membership in it therefore is substantially 
equivalent to a purchase of one share in the prop- 








erty, privileges and franchises of the corporation; 
such interest being however restricted to the life of 
the holder during his own will and good conduct, 
Upon the voluntary winding up of the affairs of 
such a club, if it were solvent, it would seem that 
each member would be entitled, after the payment 
of all club debts, to a proportionate participation ip 
the surplus. Committees and trustees in charge of 
the management of clubs are held personally liable 
for the debts of the organization, on the theory that 
their authority in incurring obligations is limited to 
the extent of the fund that has been or by contract 
is to be furnished for such use. This liability is ex. 
pressly imposed in clubs organized under the act of 
1875. The necessity for providing a determinate 
income, for the purpose of maintaining an establish. 
ment for the personal use of the members, requires 
the imposition of a constant and definite subscrip- 
tion from them, A general fund is thereby created, 
and inasmuch as these associations are not formed 
for profit, this fund should be devoted and accessi- 
ble to creditors. In contracting liabilities, which 
may be for future supplies, it is only fair to presume 
that the officers or committee rely upon the engage- 
ment of the various members to pay their dues ae- 
cording to the by-laws. As between members and 
creditors, itis only fair that the former should bear, 
at least to the extent of dues for the current half 
year, any loss resulting from the insolvency of the 
club and the discontinuing of its privileges. More- 
over, the mutual character of the contract of mem- 
bership eliminates the element of a breach of con- 
tract as a defense to a member, when all alike are 
excluded from the privileges of the club. In such 
event the question might well be asked, who has 
committed the breach? There are oditer intimation 
in La Fond v. Deems, 81 N. Y. 507, and by Lord St. 
Leonards in Re St. James Club, 13 Eng. L. & Eq, 
589, inconsistent with the position taken by the 
General Term. But the present decision seems to 
authoritatively settle the question of a member's 
liability.” 


Capital and labor are both interested in a decision 
handed down July 20 by the Supreme Court of 
Minnesota, in the case of the Bohn Manufacturing 
Company of St. Paul v. W. C. Hollis and others 
representing the Northwestern Lumbermen’s Ass0- 
ciation. The Bohn company, being a member of 
the association, the constitution of which provides 
that no wholesale dealer shall sell goods at any place 
at less prices than retail dealers, was accused of 
violating this compact, and was notified by the 
secretary that a circular would be sent to all mem- 
bers notifying them of the fact. Thereupon the 
Bohn company sued out a temporary injunction t0 
restrain Secretary Hollis from such action, on the 
ground that its business would be seriously injured, 
and after argument, under an order to show cause, 
the court below made this injunction permanent 
The Supreme Court however has reversed this de 
cision, and dissolved the injunction, for the reasol 
that the Bohn company, being a member of tht 
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association, should conform to its rules. The Su- 
preme Court holds that any man, unless under con- 
tract obligation or unless his employment charges 
him with some public duty, has a right to refuse to 
work for or deal with any man or class of men he 
sees fit, and this right, which one man may exer- 
cise singly, any number of men may exercise jointly. 
In his opinion, which is quite long, Judge Mitchell 
reviews the history of the case, and then says that 
it presents one phase of a subject which is likely to 
be one of the most important and difficult which 
will confront the courts during the next quarter of 
a century. ‘‘ This is the age of associations and 
labor unions,” continues the court. ‘‘Confined to 
their proper limits, they are not only lawful but 
laudable. Carried beyond these limits they are 
liable to become dangerous agencies for wrong and 
oppression. Beyond what limits these combinations 


cannot go without interfering with the legal rights 
of others is the problem which the courts will 
doubtless be frequently called to pass upon.” 


THE FUTURE OF WOMAN AT THE GEOR- 
GIA BAR. 


HE Hon. Logan FE. Bleckley, chief justice of Geor- 

gia, recently read a very humorous and witty paper 

on this subject at a meeting in Rome, in that State. 

The Atlanta Herald of July 9 furnishes an extended 

report, but we can only find room for a few extracts. 
Judge Bleckley said: 

“The proper study of mankind is man.” This wasa 
wise and true saying in the first scientific age. But in 
“the latter days’ the proper and only study will be 
woman. Man was a fit subject to begin with. Being 
early and rudimentary, he is a type of the simple. 
Woman was later in origin, and isa type of the com- 
plex. Indeed she is compound complication and con- 
voluted complexity in the original package. * * * 
Man is so simple that he has not only been demon- 
strated, but completely solved. He has been thor- 
oughly found out. With him scientific detection can 
gono further. To use a common colloquial expres- 
sion, any fool knows what a man is. Meetings for men 
only require no special information or skill either to 
conduct or to profit by them. Meetings for women 
only must be wonderful. 

* * * * * * * 

Rearing lawyers is a higher vocation than practicing 
law. To be the mother of a great lawyer ought to con- 
tent, and doubtless does content, a true woman more 
than to be a great lawyer herself. It is such a glory to 
bea mother that it seems a misplaced ambition for 
one who enjoys, or might enjoy, that distinction to 
prefer any other. It is only because mothers are so 
humerous that they are not sufficiently appreciated by 
themselves or duly honored by others. Were they rare 
10 proportion to their real worth and dignity, they 
would be regarded as divinities; and if idolatry were 
not forbidden by a higher law than that of reason, 
mother-worship would seem rational and allowable. 
Up to this present day, with all that has been taught 
me touching the sin of idolatry, and all I have taught 
to others on the same theme, nothing delights me more 
than to see a little ignorant fellow, about one year old, 
worshipping his mother. He makes the slightest mis- 
takes in his devotions which could possibly be made, 
for,next to God, next tothe persons of the Holy Trinity, 
mothers are the most exalted and adorable beings in 
the universe. For married women I can foresee no early 





career at the Georgia bar beyond the modest and use- 
ful one of assisting their husbands in routine office bus- 
iness and in preparing cases for trial, and for argument 
on review. I think a wife might contribute in this 
way materially to her husband’s professional success. 
For some problems in the law, especially for such as 
involve nice questions of duty, deportment and devo- 
tion on the part of lovers and husbands, I consider the 
female mind not only competent, but well fitted; per- 
haps better fitted in many instances, so far at least as 
making prompt suggestions is concerned, than the 
male mind. Iam not aware that any woman reared 
in this State has ever studied law or manifested any 
desire or inclination to do so. 


Miecut Marry A LAWYER. 


When anative Georgia woman with legal proclivi- 
ties and aspirations appears, if she ever should, I think 
it would be wise for her, if not already married, to 
marry a lawyer; and [ think it would be wise for some 
young lawyer to marry her, and for the two to study 
and practice on the principle of both doing the loading 
and letting him do the shooting. That method would 
be apt to be quite successful for both of them, and in 
the meantime multiplying for replenishment of the 
earth might proceed as usual. An ultimate result of 
great importance to the world might be realized in the 
course of several generations through the improve- 
ment of the legal race by heredity, lawyers of the 
whole blood being successfully produced, instead of 
half-blood lawyers only. And on the score of conju- 
gal felicity, I am sure that intermarriage between 
male and female members of the profession would be 
attended with the happiest consequences. No person 
on earth is so pleasant for a lawyer to associate with as 
another lawyer. How much would the pleasure be 
enhanced by having for the other lawyer a beautiful 
and elegant lady, and for the casual opportunities of 
business or friendship the close and constant relation 
of husband and wife. No congeniality with which 
wedlock could be blessed would surpass in delicious 
sweetness that founded upon mutual knowledge of the 
law and upon like tastes and a common interest in its 
application to practice. The young lawyer who could 
not love another of the opposite sex could love nobody. 
I confess here publicly that I would consider an elderly 
lady lawyer avery desirable person to marry, were I 
disposed to contract matrimony again, and were any 
such character now a member of the Georgia bar. At 
the same time I disclaim any possible purpose of in- 
vading the bar of any other State, or that of the Uni- 
ted States, with matrimonial intent. 


THE WOMEN ARE CoMING. 

I consider the Georgia bar almost ready for the ad- 
vent of gown and petticoat, provided these habiliments 
are worn by married ladies, and are attended in every 
instance of appearance at court by the conjugal trous- 
ers. But without such attendance the wearers would 
do better to remain at their homes or in their offices, 
until the close of the present century at least. They 
would feel uncomfortable in open court, and would 
neither receive or impart pleasure or profit. Clients 
would not be likely to rally to their support. The gen- 
eral public would be even less gracious to them than 
would their professional brethren. For unmarried 
ladies, whether maidens or widows, there is absolutely 
no opening at the Georgia bar, nor is there likely to be 
any for one or two generations yet to come. I am wili- 
ing to concede that prejudice, chronic prejudice, is the 
cause of this exclusion, but prejudice is the most stub- 
born of all facts, and the slowest to yield its ill-gotten 
ground. 

Goop AssocrATE JUDGES. 

The best way of approaching the bar by aspirants of 

the gentler sex is a subject which has often occupied 
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my thoughts. Perhaps they should have prepared 
themselves for practice by presiding on the bench, not 
presiding alone, but as associate judges. Men go, and 
ought to go, from the barto the bench. With women 
this order might be reversed; they might go from the 
bench tothe bar. By nature they are good associate 
judges in consequence of the wonderful intuitive fac- 
ulty with which they areendowed. Men have to use 
methods and processes in order to reach truth and jus- 
tice in particular cases, and for this purpose training 
at the bar is for them essential. Women, on the other 
hand, can often seize truth and justice intuitively 
as soon as the case is presented. They can pass 
instantaueously from the concrete premises to the con- 
crete conclusion, without having to enter the region of 
the abstract. They know already in some degree how 
to be judges; what they have to learn is how to be 
lawyers. This information they could perhaps acquire 
most correctly and expeditiously by observation; and 
no point of observation in legal matters is so favorable 
as a position on the bench; for the judge often, very 
often, after reaching a satisfactory conclusion on the 
point under discussion, has nothing to do but to watch 
the slow and subtle methods by which the learned 
counsel who is arguing on the right side of the case, 
arrives at the same result. 


TALKING OvuT OF SCHOOL. 


The sport is much like that of the hunter who has 
shot the fox early in the chase, while the game was 
fresh and far ahead of the pack, and then listens to the 
cry and admires the windings and ingenious manceu- 
vres of the hounds as they follow the trail and at last 
overtake the dead animal and try to kill it again. The 
counsel and the houndsare alike faithful in their voca- 
tion, and with both it is a virtue, not a fault, to con- 
tinue faithful to the end. Much of the argument of 
counsel is solely for the entertainment and edification 
of the judge, though made under the bona fide belief 
that it is needful for the case. The hounds, while on 
the run, never know that the fox has been shot, and 
were they told in intelligivle language, they are always 
too hot in the ardor of pursuit to credit the informa- 
tion. Indeed they think there is no way to kill a fox 
but to run it down and bite it with their own teeth. 


A New JERSEY PRECEDENT. 


New Jersey has asystem by which lay judges are 
associate with professional judges on the Supreme 
bench. I consider the system a fairly good one, but 
the lay judges ought perhaps to be ladies. It has long 
been the boast of the common law that it is the per- 
fection of reason. What it lacks of being so, and it 
really lacks a great deal, would be supplied by supple- 
menting the male with the female mind in the mould- 
ing of lawand the administration of justice. It is a 
vain and empty conceit or assumption on the part of 
men that reason is masculine, or that it is complete in 
one sex. Rerson in its full integrity, mature and un- 
mutilated reason, is not a bachelor nor an old maid, 
but a mental pair united in intellectual matrimony, 
the twain being one mind as husband and wife are one 
flesh. To render any court a court of reason, it has to 
represent both in quantity and quality of mental 
power, uot a part of humanity, but the whole of it; 
and humanity is neither male nor female, but both. 
In my opinion we have a great resource for improving 
the law, of which we might avail ourselves by simply 
inviting and accepting the cooperation of women in 
judicial and legislative functions. 

Let ALL JUDGES BE MARRI=D. 

Let all the judges be married men, and let their 
wives preside with them in all cases not unfit for ears 
polite. This could be done without trenching in the 
least upon ideas of decorum now prevalent bere in 





Georgia, if we only had enough mental elasticity to 
open our minds at once to a useful novelty. The pres- 
ence of ladies on the bench with their husbands 
would render the court-room a more decorous, refined, 
elevated and dignified arena for the transaction of legal 
basiness. It would tend to raise the standard of general 
civilization as well as to better the administration of 
justice. And for women to take a useful and efficient 
part iu legislation it would not be necessary that they 
should be electors or members of either branch of the 
General Assembly. Each house might be required to 
select and appoint a committee of wise ladies to attend 
in a convenient room, to be consulted upon all import- 
ant measures by the various committees of members hay- 
ingthe measuresin charge. What I would recommend 
is that the most should be done that can be rightly done 
to bring the best order of female minds to bear practi- 
cally on legislation and jurisprudence. It is plain that 
something could and ought to be effected, even ina 
State so conservative as Georgia, toward utilizing 
woman as an agentin the promotion of governmental 
and legal progress. Her cooperation is as uecessary 
for the highest public welfare of the race as for its per, 
petuation. Man alone is scarcely less self-sufficient 
in the rational than in the parental functions, where 
the interests of both sexes and of all classes and condi- 
tions are at stake. The best laws and the best adminis- 
tration of law will ultimately be found where woman is 
allowed a proper, though for a long time it may be far 
from an equal part, in shaping laws aud aiding in ap- 
plying them to actual cases. 


Her Time 1s ComrInea. 


At first, and perhaps long afterward, her share in the 
business might be restricted to consultation and ad- 
vice, but surely that much at least would be advan- 
tageous to society. And itis from the standpoint of 
the public good, and notat all from that of woman's 
rights that I speak. Neither man nor woman, merely 
as such, has any rights. Only such rights as are com- 
patible with the joint welfare of both sexes, and such 
as can be exercised for the advantage of the whole 
public, have any real existence in a sound and wise 
system of government. Lam as far as any one from 
advocating mere sentiment, or mere ideal or theoreti- 
cal symmetry, as a test or measure of practical rights 
under human institutions. What woman cannot do 
in public affairs consistently with the limitations of 
sex and with her personal and domestic duties when 
these are reduced to their proper dimensions, she can- 
not doatall. But some women may do what all cannot, 
and there is little or no doubt that those most favored 
might, if allowed, and if supported by public opinion, 
render useful public service in both the spheres which 
I have indicated. 

My prediction is that there will some time be a career 
for women on the bench and at the bar of Georgia, 
and even in legislation, but when, this deponent saith 
not. Until the public mind is prepared for such a deli- 
cate innovation, Georgia law must continue in its 
present state of balf-orphanage, and forego the care of 
any but the one parent from whom it bas descended. 
It has no mother. 


——__>—_—_—_— 


BAR ASSOCIATIONS AS CENSORS OF THE 
LAW. 

‘(HE important part which bar associations may play 

as critics and reformers of the law is strikingly 
shown by reference to a topic which is attracting much 
attention in America. This is as to the liability of au 
organizer, or, as we say in England, a promoter of @ 
company, or, to use the American phrase, a corpora- 
tion, for its acts, The particular point discussed under 
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this title has not had much notice here; but in Amer- 
ica, as will be seen, lawyers have become aware of a 
considerable danger to the community which it in- 
yolves, and have set themselves not only to warn, but 
to suggest remedies. A similar service could not be 
rendered by English lawyers for want of the public or- 
gan of a bar association. 

We have noticed the utterances of two bar associa- 
tions in connection with this subject—the first, of the 
Illinois State Bar Association; the second, of the Texas 
Bar Association. They are quite independent of each 
other, and exemplify how automatically, as it were, a 
well-organized, healthy and public- spirited association 
of the legal profession registers the matters which 
arise of public interest and importance, and sets itself 
the problem of averting public dangers so far as they 
spring up in the province of law. 

This is how the matter is described by the president 
of the first-mentioned association. 

Formerly charters were granted to corporations by 
special acts, but this system became unpopular, and 
now, generally speaking, any three persons may be- 
come incorporated for any private purpose; much in 
the same manner as under our Companies Acts. This 
power is taken advantage of in this way: Irresponsi- 
ble persons are induced, for a small consideration, to 
form corporations with a proposed capital of millions; 
to subscribe for the whole stock, except a share or 
two, and for a fancied, imaginary or worthless consid- 
eration, to issue to themselves fully paid-up stock, 
which is subsequently transferred to the real parties 
in interest, who expect thereby to escape personal lia- 
bility if the concern is a failure, and to pocket the pro- 
ceeds if a success. 

An example is given by the speaker at the second of 
the above-named associations. A wealthy and power- 
ful railway company desires to build an extension ora 
branch road. Instead of building this itself, and 
thereby becoming liable for any damages incurred, it 
organizes asmall corporation. This corporation then 
elects as directors the officers or agents of the old com- 
pany; aline is surveyed, aud immediately the line is 
mortgaged for more than its market value; the bonds 
are taken by the old company or its agents, and the 
road is built on the money obtained. In the construc- 
tion of the road a person’s farm is flooded, and he is 
greatly damaged. By the time the road is finished it 
is placed in the hands of a receiver, the road is sold and 
bought in by the bondholders. The injured party is 
jockeyed out of his remedy. 

Many other examples might be quoted of this organ- 
ization of corporations to act as cloaks for what are 
practically fraudulent purposes, and they are getting so 
commor: that the country seems likely to be flooded 
with entirely insolvent corporations. 

The decisions have varied in different States. In 
some the organizer (in the case just quoted the parent 
company) has been held liable fur the torts of his crea- 
ture; in others exempted from responsibility. These 
are the questions discussed in greater detail than we 
have space to enter into here. Our main object is to 
pointout what kind of subjects may come under the 
consideration of a bar association; and that a much 
wider and more intellectual range of topics lies open 
to such a body than is possible to any society or com- 
mittee with which our English bar is acquainted. Such 
abody is not a mere debating society, but one which 
can make its influence felt in practical ways; in the 
control of the profession and in influencing legislation. 

But the suggestions made for remedying the evils 
above described may be mentioned. One is that the 
formation of corporations should be restricted to such 
as are formed for public purposes, or such as the pub- 
lic have an interest in, and not be allowed to be formed 
for purely private purposes. There are great dangers 





attending the concentration of capital in companies, of 
which the paralysis of individaal effort is one. If they 
are not so patent here as in America it is impossible 
to consider the rampancy of the joint-stock-company 
promoter without some misgivings. 

The second suggestion is, that a board should be 
formed in each State, to which all proposed charters 
should be submitted. This board would be required 
to pass upon the validity of the charter and the legal- 
ity of its objects and purposes, and to see that its capi- 
tal was reasonably sufficient to carry out such objects 
and purposes. 

We hope before long we may have an English bar 
association occupying itself with similar serious ques- 
tions.—London Law Times. 

sca alee ethical 


LEGAL RESTRAINTS ON EXTRAVAGANCE. 


I 'y- interference with the liberty of the subject is 
repugnant to the spirit of British jurisprudence. 
Our law has declared contracts in restraint of trade or 
in restraint of marriage to be void, and though in by- 
gone days the press-gang coerced young men to serve 
in the navy, we refuse, in this age of toleration and 
advanced ideas, to follow the example of Continental 
nations by introducing conscription. In fact, the ordi- 
nary British citizen practically enjoys perfect freedom 
of action as long as he is of sound mind, and not guilty 
of anycrime. Whether it is desirable to allow individ- 
uals to do whatever they like, subject to these restric- 
tions, is a question on which even the wisest men may 
differ. Freedom may be a “noble thing,” as the old 
poet Barbour has expressed it in his poem The Bruce, 
and the adage that “‘a man can do what he likes with 
his own” may commend itself to the great mass of 
English-speaking people; but, after all, the law should 
protect the weak, the incompetent, and the helpless, 
from descending beadlong to ruin through folly, inex- 
perience, or sheer absence of will-power. The careers 
of “the Jubilee Plunger”’ and of the late Mr. ‘‘ Abing- 
ton’’ Baird show that prodigals are not likely to make 
a good use of unlimited liberty. It is easy to talk 
about “sowing wild oats,” but many persons are un- 
happily engaged all their lives in that barren kind of 
husbandry. When aman leaves no record behind him 
but that he spent nearly a million in betting, drinking, 
and harlotry, we may well ask, would it not have been 
better if the law had prevented him from recklessly 
squandering money in vicious pursuits? 

In other words, why sbould there be no legaP re- 
straints on extravagance? At present our law inter- 
feres in no way with spendthrifts. Suicide, and even 
the attempt to commit suicide, is dealt with criminally; 
but the reckless misuse of money is not restrained by 
any civil or criminal process. Many cases of moral 
suicide have occurred through the evil use of wealth; 
and still we cling to the fallacy that liberty is a good 
thing, even for the confirmed prodigal. 

It is time that some provision should be made to 
prevent persons who have, unfortunately, inherited 
more property than they know how to make use of, 
from not only themselves going ‘‘ the road to ruin,” but 
also plunging their families into undeserved poverty. 
The State has an interest in the welfare of its citizens, 
and, if it protects the dipsomaniac against himself, 
why should it not tie up the hands of the hopeless 
spendthrift ? 

Restraints on extravagance have not been. unknown 
in other systems of jurisprudence. The Roman law, 
which jurists have praised for its rational character, 
prevented prodigals from either managing their own 
estates, or from making wills. To quote a passage 
from Justinian’s “ Institutes: ’’—‘* Prodigus cui bono- 
rum suorum administratio interdicta est testamentum 
facere non potest.” 
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The Code Napoleon—the existing law of France— 
prohibits spendthrifts (prodigues) from suing, borrow- 
ing money, taking assignments of chattels, giving 
receipts, or mortgaging property, without the assistance 
of a family council, appointed by the courts. A person 
under such disability can lay out his own means, sub- 
ject to the superintendence of the family council, but 
beyond this he is not a free agent. The economic 
qualities of the French people have been of late much 
discussed, both from a favorable and an unfavorable 
point of view; but it must be evident to all who recog- 
nize the infirmity of human nature, that there isa 
decided advantage in this provision of the French law, 
if we value domestic regularity and thrift more than 
license and prodigality. The person who makes use 
of money only for the purpose of self-destruction— 
meaning thereby not mere ordinary suicide, but such 
riotous living as necessarily ends in beggary, starvation 
or incurable disease—is as much a lunatic as the wretch 
who persists in drinking himself to death, or who 
perishes from the effect of monstrous vices. 

The procedure for dealing with prodigals need not 
be complicated, or such as would lead to expensive 
litigation. The mode of treating lunatics who possess 
property would furnish an analogy; and a committee 
or trustees, composed of members of the family, might, 
under the direction of the lord chancellor, manage 
the affairs of the person proved to be incompetent for 
the ordinary business of life. The continement of the 
prodigal would be astep only to be adopted in extreme 
cases, where extravagance has ended in utter lunacy. 
Asarule, no restraint should be placed on his or her 
actions—for the law should contemplate thriftlessness 
in women as wellas in men—beyond the control of 
property, which, unless preserved, would be wasted in 
vice and folly. The spendthrift should be allowed to 
contract matrimony, under certain conditions; his 
legitimate tastes should be gratified; but the law 
should take good care that no more money is placed 
within his reach than is required for the ordinary and 
rational needs of civilized existence.—Irish Solicitors’ 
Journal. 





ANNUAL RETAINERS. 


HE custom of contracting to render all legal ser- 
vices of an ordinary character required by aclient 
at a fixed annual salary seems to be steadily growing. 
It is one of the incidents of tae systemization of labor 
of‘all kinds, which, however one may disapprove of it, 
is being forced upon members of the profession by in- 
fluences beyond their control. It is however not 
without decided advantages from the practicing law- 
yer’s standpoint. In the first place, it affords a cer- 
tain, definite amount of income which can be counted 
on in advance. Even though the round sum be fixed 
somewhat lower than the average of legal charges 
yearly expended by the client theretofore, the experi- 
ence of many practitioners working on this basis 
shows that they are fully as well paid for work actually 
done as they were under the old system. If an in- 
dividual or corporation hire law by the year, the dis- 
position to turn over all controversies in their incipi- 
ency to counsel is greater than under the separate fee 
régime. Being thus put in charge of cases while the 
foundation for a successful trial may be laid, and not 
after they have been botched by the party in interest 
in the hope that good luck may preserve him from 
lawyer's fees, advantageous settlements are more 
readily effected by the attorney and much meutal wear 
and tear saved. 

Nor, upon a common sense view of the matter, can 
we see any thing derogatory to professional dignity, as 
has been sometimes suggested, in accepting an annual 
retainer. In fixing the value of legal services English 





solicitors are apt to err on the side of excessive par- 
ticularity, and American attorneys are certainly prone 
to be too general and neglectful of itemization. As ig 
well known, our English brethren have a fixed tariff 
rate for writing and reading letters, and for almost 
every petty act which they may be called upon to per- 
form. While this method has the advantage of en- 
abling the client to see for just what his money goes, 
the danger is that he may in the end be charged more 
for a given piece of work than if afair lump sum were 
named. On the other hand, all attorneys are not fair 
minded, especially when their personal interests are at 
stake, and it is never safe to fix a gross amount fora 
charge without some sort of rough itemization of the 
bill. There is the temptation for an attorney to make 
his bill as large an amount as he thinks the client will 
pay and come again. The absence of settled and 
customary rates often has the effect of placing lawyers 
as expert witnesses in as unenviable a light as the 
medical experts they are so much given to condemning. 
Those who are called upon to pass in a judicial capacity 
on the value of legal services svon realize that little 
help is to be derived from expert opinion on either side. 

Approximate itemization is essential in order to 
form a fair opinion of one’s own services or those of a 
fellow lawyer. But even though a bill be analyzed as 
carefully as possible, the essential nature of legal work 
is such that in many instances a reasonable lump 
charge is fairer and more satisfactory for both parties 
than a bill made up by painful effort after the method 
of aretail tradesman. And where both the attorney 
and the client are familiar with the average nature and 
amount of the latter’s business, it is not such a difficult 
matter to agree upon an annual stipend which is sub- 
stantially just to their mutual interests.—New York 
Law Journal. 


——se- 


THE SALE OF UNSOUND MEAT. 


pone of diseased meat who read Regina v. Kemp- 

son will have brought home to them the very se- 
rious risks attendant on their trade, and additional to 
the ordinary experience of being fined. Kempson had 
a cow which fell ill; finding that she grew no better 
under treatment, he killed her, and sold part of the 
meat in Chipping Norton ten days after it had been 
killed. A number of persons who ate the meat fell ill, 
and one died, as certified by various ductors, from poi- 
soning by ptomaine. Kempson was therefore prose- 
cuted, and on June 24 was convicted of manslaughter, 
before Baron Pollock at Oxford Assizes, and received 
a sentence of eight months’ imprisonment, with hard 
labor. Assuming the verdict to be warranted by the 
evidence, and that the prisoner knew the state of the 
animal or of the meat when sold, the prosecution was 
one in the highest sense in the public interest, and 
should do much to restrain those farmers who slay and 
sell diseased animals. But it will always be very diffi- 
cult to trace the chain of cause and effect with suffi- 
cient certainty to justify a conviction for manslaugh- 
ter in such acase. Turning to the legal question, viz., 
how the facts above stated could be held to constitute 
manslaughter, there are two ways in which the ques- 
tion can be regarded, viz., that the death was the result 
of the criminal act of selling diseased meat (cf. Regina 
v. Franklin, 15 Cox, 163), which is a nuisance at com- 
mon law (Regina v. Stevenson, 3 F. & F. 106), irrespect- 
ive of the necessary statutory penalties provided by 
modern acts; the other that the accused was guilty of 
negligence so gross as to be evidence of felonious in- 
tent in poisoning the deceased with bad meat, a sort of 
felonious mala praxis in his calling as a tradesman, 
such as brings doctors and chemists occasionally within 
the grip of the criminal law. Regina v. Webb, 1 M. & 
Rob. 405.—London Law Journal. 
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CROWNER’S-QUEST LAW. 

FTER Ophelia has drowned herself for love of 

Hamlet, enter two clowns with spades and other 
implements of the grave-digger’s art: 

1 Clo.—Is she to be buried in Christian burial, that 
wilfully seeks her own salvation ? 

2 Clo.—I tell thee, she is; therefore make her grave 
straight; the crowner hath set on her, and finds it 
Christian burial. 

1 Clo.—How can that be, unless she drowned herself 
in her own defense? 

2 Clo.—Why, ’tis found so. 

1 Clo.—It must be se offendendo; it cannot be else. 
For here lies the point: If I drown myself wittingly, 
it argues an act; and an act hath three branches; it is 
to act, to do, and to perform; Argal, she drowned her- 
self wittingly. 

2 Clo.—Nay, but hear you, goodman delver. 

1 Clo.—Give me leave. Here lies the water; good; 
here stands the man; good. If the man go to this 
water, and drown himself, it is, will he, nill he, he 
goes; mark you that; but if the water come to him, 
and drown him, he drowns not himself: Argal, he that 
is not guilty of his own death, shortens not his own 
life. 

2 Clo.—But is this law? 

1. Clo.—Ay, marry, is’t; crowner’s-quest law. 

Crowner’s-quest law has not greatly changed since 
Shakespeare’s time. It still contravenes common 
sense. In A. D.1893a coroner of Erie county, N. Y., 
decides that a live man may be a corpse, and that if 
the man thereafter returns to his family he may not 
resume his identity, because, forsooth, a coroner has 
“sat on him” and pronounced him legally dead!— 


Buffalo Express. 
——__—__—_— 


PERSONAL QUALITIES OF EQUITY JUDGES. 


\ FE have had three or four judges in modern times 

in the equity courts whose personal qualities are 
often discussed, and whose memoirs are written by 
Lord Brougham. Sir John Leach, who was master of 
the rolls, had the quality, like Sir George Jessel, of 
great rapidity—but bis rapidity was swift injustice, 
whereas Jessel’s was swift aud accurate justice. There 
was Lord Chancellor Eldon, whose legal learning and 
judicial power I increasingly admire, of whom, in con- 
trast with Sir John Leach, when one was master of the 
rolls and the other lord chancellor, it was said—the 
master of the rolls determines without hearing, and 
the lord chancellor hears without determining. Lord 
Eldon wus harassed by doubts, and although he was 
clear as to the principle of law to be applied to the 
facts before him, he was always taking time to con- 
sider the authorities. After examining the authorities he 
nearly always retained the opinion he expressed at the 
hearing. Within six weeks of his appointment as chan- 
cellor you find him saying: ‘‘If such a case (one sug- 
gested in argument) should arise before me, my mind 
will be distressed by a number of considerations that 
have hung upon it for many years.’’—Mr. Willis, Q. C., 
on Sir George Jessel. 





NOMINATION OF JUDGES IN CHICAGO. 


'NHE experiment of bar nominations for judicial offi- 

cers is again to be tried this year in Chicago. The 
plan was partly adopted ata previous election, but 
was not altogether satisfactory. This year a meeting 
of the members of the bar was called and ten repub- 
licans and ten democrats were named by the lawyers 
as fit candidates for places on the bench. Eight, or 





perhaps nine judges are to be elected in Chicago this 
fall. Five judges of the Superior Court, and three, or 
possibly four, Circuit judges will be chosen. The plan 
is to have each party nominate four judges. At the 
head of the republican list selected by the lawyers is 
Judge Joseph E. Gary, who presided at the trial of the 
Chicago Auarchists, and who sentenced several of 
them todeath. The vote stood one thousand one hun- 
dred and seventy-two to one hundred and seventy- 
four, in favor of the renomination of Judge Gary, and 
he was the only republican who received a majority of 
all of the votes cast. Among the other nominations 
on the republican side made by the lawyers are those 
of James S. Harlan, a son of Associate Justice Harlan, 
of the United States Supreme Court; John Gibbons, 
the editor of The Chicago Law Journal, and H. H. 
C. Miller. On the democratic list are John Barton 
Payne, Adams Goodrich and J. W. Showalter. If the 
plan is successfully carried out and the parties nomi- 
nate candidates from the lists presented an important 
advance will have been made toward freeing the 
judiciary from partisanship. 
———»~_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ACCIDENT INSURANCE POLICY—NOTICE OF DEATH.— 
A certificate of membership in a co-operative accident 
insurance company provided that notice of any ac- 
cidental injury must be given, ‘ with full particulars 
of the accident and injury,’’ within ten days after the 
injury or death; aud that the insurance did not cover 
‘disappearance or injury, whether fatal or non-fatal, 
of which there is no visible mark on the body of the 
insured.’ Held, that where alarge building, in which 
the place of business of insured is situated, fell, and it 
was three days before it was learned, by the recovery 
of his body, that he perished in the accident, a notice 
of death served eight days later, but eleven days after 
the accident, was sufficient. N.Y. Supr. Ct., May 25, 
1893. *“T'rippe v. Provident Fund Society. 


CONFIDENTIAL COMMUNICATIONS—WAIVER.—In re 
Pitt's estate, decided by the Supreme Court of Wis- 
consin in May, 1893, the attorney who prepared the 
testatrix’s will, and who signed it by her request, was 
a waiver of the provisions of the statute of that State 
prohibiting an attorney or counsellor at law to dis- 
close communications, made to him by his clients in 
the course of his professional employment. Upon this 
point the court said: *‘ The objection made to the re- 
ception in evidence of the instructions given by the 
testatrix to Mr. Wickham, the attorney who prepared 
her will, and what took place between them on the 
subject of the will, is founded on the statute (section 
4076) which provides that ‘an attorney or counsellor 
shall not be allowed to disclose a communication made 
by his client to him, or his advice given thereon, in 
the course of his professional employment.’ The 
testatrix requested Mr. Wickham to sign the will 
which was the result of the communications between 
them asa subscribing wituess, and he signed it accord- 
ingly. This must be held to be a waiver of objection 
to his competency, so as to leave the witness free to 
perform the duties of the position and to testify to any 
matter in relation to the will and its execution of 
which he acquired knowledge by virtue of his profes- 
sional relation, including the mental condition of the 
testatrix at the time. IJInre Will of Coleman, 111 N. 
Y. 220; Alberti v. Railroad Co., 118 N. Y. 8. Wis. 
Sup. Ct., May, 1893. In re Pitt’s Estate. 


CONSTITUTIONAL LAW—INTERSTATE COMMERCE.—In 
Commonwealth v. Huntly et al., decided by the Su- 
preme Judicial Court of Massachusetts in May, 18993, it 
was held that the statute of «hat State of 1891, chapter 
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58, which prohibits the sale of oleomargarine and pre- 
vents a sale of that commodity in its original package, 
coming from another State, is a valid exercise of the 
police power of the State, and does not constitute an 
unconstitutional interference with interstate com- 
merce. Mass. Sup. Jud. Ct., May, 1893. Common- 
wealth v. Huntly. 


CONSTITUTIONAL LAW—PRIVILEGES OF CITIZENS OF 
THE SEVERAL STATES.—In Robey v. Smith, decided by 
the Supreme Court of Indiana, in April, 1893, it was 
decided that a statute of that State (R. S. 1881, § 2988) 
which provided that ‘it shall be unlawful for any per- 
son, association or corporation to nominate or appoint 
auy person a trustee in any deed, mortgage or other 
instrument in writing, except wills, for any purpose 
whatever, who shall not be at the time a bona fide resi- 
dent of the State, and it shall be unlawful forany per- 
son who is not a bona fide resident of the State to act as 
such trustee,” was in conflict with the Constitution of 
the United States (art. 4, § 2), which declares that ‘“‘ the 
citizens of each State shall be entitled to all the privi- 
leges and immunities of citizens in the several States,” 
and was therefore void. Ind. Sup. Ct., April, 1893. 
Robey v. Smith. 


CRIMINAL LAW—EVIDENCE—ADMISSIBILITY OF VOL- 
UNTARY CONFESSION.—This was a case reserved by a 
chairman of Quarter Sessions upon the question as to 
whether a particular admission made by the prisoner 
was admissible in evidence against him. The prisoner 
had been tried, convicted and sentenced for embez- 
zling moneys belonging to a gas and water company, 
his masters. A Mr. Crewdson, at whose instance the 
warrant for the prisoner's apprehension had been is- 
sued, was chairman of the company, and was called at 
the trial to prove a confession of the prisoner. He 
stated in cross-examination that, prior to the confes- 
sion being made, the prisoner’s brother and brother- 
in-law had had an interview with him, when he said to 
the prisoner's brother: ‘It will be the right thing for 
Marcellus (the prisoner) to make a clean breast of it.” 
The witness added:: ‘“* I wont swear I did not say it 
would be better for him tou make a clean breast of it; 
I may have done so; [don’t think 1 did. I expected 
what I said would be communicated to the prisoner. I 
wont swear I did not intend it to be conveyed to the 
prisoner; I should expect it would. I made no threat 
or promise to induce the prisoner to make a confes- 
sion. I held out no hope that criminal proceedings 
would not be taken.’’ Cave, J., delivered the opinion 
of the court, and held, after a lengthy review of the 
authorities, that the conviction must be set aside, upon 
the broad ground that it was not satisfactorily proved 
that the confession was free and voluntary. If a con- 
fession proceeded from remorse and a desire to make 
reparation it was admissible, but if from hope or fear 
excited by a person in authority it was inadmissible. 
Eng. High Ct. Jus., April 29, 1893. Regina v. Thomp- 
son. 


ELECTIONS—DEPOSITING BALLOTS IN WRONG BOX— 
EFFectT.— Where, at an election, two ballot-boxes are 
provided, one for ballots for judges aud another for 
ballots for municipal officers, and some of the ballots 
cast are deposited in the wrong box, the voters will not 
be deprived of their rights by the mistake or fraud of 
the election officers in so doing. Judge McCrary well 
states the rule as follows: “It is a rule, well grounded 
in justice and reason, and well established by authority 
and precedent, that the voter shall not be deprived of 
his rights as an elector, either by fraud or the mistake 
of the election officers, if it is possible to prevent it.” 
Am. Law Elec., § 131. The authorities also support 
this position. Parvin v. Wimberg (Ind. Sup.), 30 N. E. 
Rep. 790; People v. Bates, 11 Mich. 362. In this case it 
appeared that the number of judicial votes found iu 





the municipal box was exactly the same as the number 
of municipal votes found iu the judicial box, and that 
if the judicial votes in the municipal box were added 
to the municipal votes found therein, the total number 
of votes substantially agreed with the poll-list. The 
fact that they were legal votes put in the wrong box by 
fault of the inspectors was thus clearly demonstrated, 
There was sufficient evidence also to sustain the ver- 
dict and finding that the package of ballots from the 
First precinct had been tampered with. ‘This fact 
being proven, it became of no value as evidence. Am. 
Law Elee., §§ 277, 278; Albert v. Twohig (Neb.), 53 N. 
W. Rep. 582. Wis. Sup. Ct., May 2, 1893. State, ex rel, 
Van Ryn, v. Horan. Opinion by Winslow, J. 


LIBEL — PRIVILEGED COMMUNICATIONS.— A letter, 
written by one of two rival milk sellers, advising a 
shipper to sell no more milk to the other unless he had 
surety for his goods, as such seller paid nothing to his 
shippers, is libellous per se. In the leading case of 
Wright v. Woodgate, 2 Cromp., M. & R. 577, Parke, B., 
said: ‘*The proper meaning of a privileged communi- 
cation is only this: that the occasion on which the 
communication was made rebuts the inference prima 
facie arising from a statement prejudicial to the char- 
acter of the plaintiff, and puts it upon him to prove 
that there was malice in fact, that the defendant was 
actuated by motives of personal spite or ill-will, inde- 
pendent of the occasion on which the communication 
was made.” This language was expressly sanctioned 
by Mr. Justice Daniel in White v. Nicholls, 3 How. 
287; and also in a recent case in the House of Lords— 
Jenoure v. Delmege (1891), App. Cas. 78. In the case 
at bar the trial court held as a matter of law that the 
letter mentioned was not a privileged communication, 
and we are constrained to concur in such ruling. It 
does not appear that the defendant had any legitimate 
interest in the business conducted by the plaintiff, nor 
in the purchases made by him from the person to 
whom the letter was addressed, nor was he under any 
obligation or duty to make the communication, nor 
was the communication made in the interest of the 
public or good morals, but, on the contrary, the de- 
fendant wrote and published the letter as a mere vol- 
unteer, acting from motives of personal gain, to be 
secured through the injury of a rival in business. It 
certainly does not answer the description of either the 
second, third or fourth kinds of privileged communi- 
cations mentioned by Mr. Justice Daniel, and held by 
the Supreme Court of the United States, in the case 
cited. We think it is equally clear that it does not fall 
within the first kind, there defined, as follows: ‘‘ When- 
ever the author and publisher of the alleged slander 
acted in the bona fide discharge of a public or private 
duty, legal or moral, or in the prosecution of his own 
rights or interests.” Wis. Sup. Ct., May 2, 1893. 
Brown v. Vannaman. Opinion by Cassoday, J. 


STREET RAILWAY’S RIGHTS ON THE HIGHWAYS.—In 
Gilmore v. Federal Street and Pleasant Valley Pass. 
Ry. Co., 23 Pitts. Leg. Jour. 4, the Supreme Court of 
Pennsylvania held that street railway companies have 
not an exclusive right to the highways upon which 
they are permitted to run their cars; the public have 
a right to use the tracks in common with the railway 
companies, and it is not negligence per se, for a person 
to be anywhere upon such tracks. Though a street 
railway which permits its cars to be run along a harrow 
and unlighted alley on a dark night at a high rate of 
speed that will not permit its stoppage is guilty of 
negligence if injury is caused thereby, yet it is not 
liable if it appears that the plaintiff, whose horse was 
injured, was guilty of contributory negligence by 
stopping his horse or vehicle upon the track and leaving 
the borse unguarded, to go into a building in the 
vicinity. In this case the defendant operated a line 
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of electric street cars in the city of Allegheny, and one 
branch passed for a short distance through an unpaved 
alley, some twenty feet in width, known as Church 
alley. At the corner of this alley and Green street, 
plaintiffs had a stable. On the evening of November 
8, 1891, after dark, the plaintiffs’ driver drove up to 
the stable and stopped in the alley, upon the tracks of 
the railway company. He allowed his horse to stand 
there, unhitched, while he carried various packages or 
boxes into the stable. While so engaged the driver 
saw the car coming toward him. He testified that he 
first jumped on the wagon, and then off, and went to 
the horse’s head and attempted to lead him out of the 
way, at the same time “hollering” at the car to stop. 
The motorman did not hear him, and did not see him 
until he was so near that before he could bring the car 
toastandstill, the car struck the hub of the wagon 
wheel, and threw the shafts and horse around against 
the side of the car, and the foreleg or foot of the horse 
was cut in some way. At the time of the accident the 
spot was in darkness, but shortly afterward the elec- 
tric light was turned on. The wound on the horse’s foot 
was slow in healing, and after letting the horse rest 
fora couple of months, and giving him some medical 
treatment, the plaintiffs sold the horse for $100, he hav- 
ing cost them when purchased $230, involving a loss to 
them of $130. There was also some injury to the 
wagon. Plaintiffs sued for the loss on the horse, and 
the expense of keeping and caring for him, and for the 
damage tothe wagon. The whole matter was given 
to the jury to determine, and they found against the 
defendant in the sum of $252.70. From the judgment 
entered upon this verdict the defendant appealed. 
The assignments of error complained of the action 
of the court in refusing the two following points sub- 
mitted by the defendant: 1. There is not sufficient 
evidence in this case of negligence upon the part of 
the defendant company or its employees to justify a 
verdict for the plaintiff. And 2. That under all the 
evidence in this case, the verdict should be for the de- 
fendant. The court say, by Heydrick, J.: ‘* There 
was abundant evidence to justify a jury in finding the 
defendant company guilty of negligence. Street rail- 
way companies have not an exclusive right to the 
highways upon which they are permitted to run their 
cars, or even the use of their own tracks. The public 
have aright to use these tracks in common with the 
railway companies; and therefore, while the rights of 
the latter are in some respects superior to those of the 
former, as was said in Ehrisman v. Railway Co., 150 
Penn. St. 180, it is not negligence per se for a citizen to 
be anywhere upon such tracks. So long as the right ofa 
common user of the tracks exists in the public, it is 
the duty of passenger railway companies to exercise 
such watchful care as will prevent accidents or in- 
juries to persons who, without negligence upon their 
own part, may not at the moment be able to get out of 
the way of a passing car. The degree of care to be 
exercised must necessarily vary with the circum- 
stunces, and therefore no unbending rule can be laid 
down; but there is no difficulty in saying that it is 
negligence to run a car along a narrow and unlighted 
alley, on a dark night, at a rate of speed that will not 
permit its stoppage within the distance conveyed by 
itsown headlight. This, according to the testimony 
of the defendant’s own witness, its motorman, it did 
the night of the accident by which the plaintiffs’ horse 
was injured. But the plaintiffs’ driver, according to 
his own testimony, was equally negligent. He left his 
horse and wagon standing unguarded upon the track, 
and went into a stable in close proximity. How long 
he was absent does not appear, nor is it material. It 
was his duty to exercise the same watchful care when 
upon the track that the law exacts of the railway com- 
Pany in running its cars. It isan unbending rule, to 








be observed at all times and under all circumstances, 


that a person about to cross the track of a street rail- 
way must look in both directious for an approacing 
car befure attempting to cross. Ehrisman v. Railway 
Co., supra; Wheelahan v. Traction Co., 150 Penn. St. 
187. But compliance with this rule would be an idle cere- 
mony if a person might afterward stop his horse or 
vehicle upon his track, relax his vigilance, and, leaving 
his horse unguarded, go into a building in the vicinity, 
and there remain any length of time whatever. As 
well might a motorman desert his post of duty, and 
go into the car to speak to a passenger, or for any other 
purpose. For less negligence than that on the part of 
@ gripman, this court recently sustained a judgment 
against a street railway company, the injured party 
being free from contributory negligence. For these 
reasons the defendant’s points ought to have been 
affirmed. Penn. Sup. Ct. Gilmore v. Federal Street 
and Pleasant Valley Pass. Ry. Co. Opinion by Hey- 
drick, J. 


UsuURY—UNDER THE UNITED STATES BANKING LAW. 
—In 1890 a railway corporation of the State of Illinois, 
negotiated with a National bank of the State for a loan 
of $150,000 for six months. It was verbally agreed 
that the bank should discount from the sum six per 
cent and that the railway company should endeavor to 
secure another railway company as a depositor with 
such bank, and in case it failed to do so, the bank 
should have in lieu of such deposit two and one-half 
per cent upon the $150,000 in addition to said six per 
cent thereon. In pursuance of such agreement the 
railway corporation gave the bank its note for $150,000 
payable six months after date, secured by collaterals, 
and such sum less six per cent was entered to the 
credit of the company by the bank. The note was 
afterward paid, but such other railway company was 
not secured as a depositor, and the bank sued to re- 
cover the two and one-half per cent on the loan. Held, 
that no recovery could be had for the reason that the 
contract reserved a greater rate of interest than that 
allowed by the laws of Illinois or by the laws of the 
United States. Ill. Sup. Ct., May 9, 1893. Union 
National Bank of Chicago v. Louisville, New Albany & 
Chicago Railway Company. Opinion by Bailey, C. J. 


———_>__——. 


CORRESPONDENCE. 


REMINISCENCES OF JUDGE BLATCHFORD. 


Editor of the Albany Law Journal: 

Among the many accounts of the life and services of 
the late Judge Blatchford, I have seen no reference to 
the fact that, at the age of twenty-six, he assisted Mr. 
Seward in the memorable defense of William Freeman, 
the insane black man indicted for murder. 

Nor has much been said of Judge Blatchford’s labors 
in administering the Bankruptcy Act; and yet no one 
judge contributed more than he to the exposition of 
this branch of the law. And his industry was never 
more conspicuous than in bankruptcy cases. In his 
day in this district the record was printed only in ex- 
ceptional cases, and type-writing was then unknown. 
It seems to me that I never saw the judge, either in 
the court-room or in his private chambers, when he 
was not poring over some thick roll of manuscript— 
affidavits, depositions, exhibits or briefs. Ill fared the 
attorney whose ‘“‘ papers”’ failed to cover the case com- 
pletely. The hiatus was bound to be discovered by the 
court, if not by the adversary. 

It was generally believed, at the time, that Judge 
Blatchford was too severe upon bankrupts; yet as we 
look back with larger experience to guide us, probably 
few lawyers feel now that he was very far out of the 
way. He was relentless on one point, that a bunkrupt 
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must give up every thing to his creditors without prefer. 
ence. Any thing short of this was a fraud in his eyes. 

Had he been adequately supported by assignees and 
registers and had his recommendations as to the 
amendment of the law been heeded, the general re- 
sults of the Bankruptcy Act would have been more 
satisfactory than they were. His judicial life was, if 
not unique, at least remarkable, iv that he never spared 
himself or allowed bis personal comfort or enjoyment 
to interfere with a rigorous application to his work. 
While he enjoyed society he did not try to combine 
the character of judge with that of a man of pleasure. 

Yours truly. 
G. H. C. 
New York, July 27. 


Tue UNITED STATES “ ARE.” 


Editor of the Albany Law Journal: 

With the greatest respect for the opinions of the dis- 
tinguished scholars -referred to in your issue of this 
date, and while convinced of the correctness of Mr. 
Field's position in the main—permit me to suggest a 
doubt whether it is always erroneous to say that the 
United States *is.’’ The question, while it should per- 
haps be viewed asa strictly grammatical one, will in 
the consideration of many be apt to drift into the 
domain of politics. Our escutcheon contains not only 
the words “ & pluribus,” but also the word “ unum.” 
We may be *“ independent States,” but these States 
together constitute “an indestructible union,” a homo- 
geneous aggregation or community of separate and in- 
dependent parts, which in its conglomerate form con- 
stitutes in a broader sense a single body. Is not the 
word ‘States’ applied to our people and government 
a noun of multitude? Is it not proper to say that the 
United States of America isa Republic? would you 
say of the United States of Mexico, or the United 
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“ Well,” said the lawyer to the rural justice, “you 
sent for me?’’ ‘ Yes,’ said the justice. ‘‘I want ad- 
vice about this here prisoner. He’s been ketched 
stealin’ hogs, an’, as I hain’t got no law-book, I don’t 
know ef I'm entitled to lynch him er not.’’— Atlanta 
Constitution. 


John Duke Coleridge, lord chief justice of England, 
has always had great admiration for his own abilities. 
It is said that after a college examination Dr. Jenkyns, 
the famous master of Balliol, addressed him as fol- 
lows: “ Mr. Coleridge, 1 have a high opinion of you. 
Your tutor has a high opinion of you. Everybody in 
the college has a high opinion of you. But nobody has 
such a high opinion of you as you have of yourself.” 


A lawsuit involving a claim of wages, a couple of 
horse trades, and the proper methods of farming, was 
tried at Esopus recently before Justice House and a 
jury. The case was commenced right after supper, and 
was submitted to the jury at 3 o’clock next morning. 
The jury was out about half an hour, returning a ver- 
dict for the plaintiff. During the trial it became nec- 
essary to prop up the court-room floor, on account of 
the many people present, who remained to the end, 
notwithstanding the heat and the time. The jurors 
reached home in time for breakfast.— Poughkeepsie 
Eagle. 


A justice of the peace in Sandersville, Ga., being 
called upon to perform a marriage ceremony, is accused 
of concluding with: ** By the authority vested in me 
as an officer of the State of Georgia, which is some- 
times called the Empire State of the South; by the 
fields of cotton that lie spread out in snowy whiteness 
around us; by the howl of the coon dog, and the gourd 
vine, whose clinging tendrils will shade the entrance 
to your humble dwelling-place; by the red and lus- 
cious heart of the watermelon, whose sweetness fills 
the heart with joy; by the heavens and earth, in the 





States of Columbia, or the United States of Ver la, 
that either one of them are a Republic in whose welfare 
we have an interest? When we speak of acommunity 
or the people at large do we not say that the public is 
invited or requested ? 

While it may be improper to say that the United 
Provinces of the Netherlands was once the rival of 
England, yet I cannot see that it is incorrect to say so 
of the country known asthe “ United Netherlands.” 

When you speak of the New England States you refer 
to certain segregate geographical political entities. 
When English people speak of going to the ‘“ States,” 
their reference is to the country at large. 

Is it erroneous to say that the United States is rep- 
resented at the Court of St. James? 

I admit that the Constitution and the earlier State 
papers used the plural form, but then the country was 
young, and we were apt to consider ourselves not so 
much a Nation, as a partnership of political communi- 
ties. 

The question is by no means free from doubt, but I 
am not convinced that it is always wrong to say that 
the United States ‘‘is.” 


New York, July 22, 1893. 


J. C. Levi. 





NOTES. 


NITED STATES Supreme Court judges receive 
$10,000 a year salary; the county clerk of New 
York receives $15,000. 


Junior Law Partner—‘* We must take our head clerk 
into partnership. He has had half a willion dollars 
bequeathed to him.’’ Senior Partner—‘ Partnership! 
Never! We must part with him on good terms and 


get him as a client.”—Truth. 





pr ce of these witnesses, I pronounce you man and 
wife.”’ 


The following unique advertisement is found on 
page 187 of Hubbell’s Legal Directory (Appendix) for 
1893. For obvious reasons we omit the name: ‘‘—, 
Attorney, Oklahoma City, Oklahoma. Twenty-five 
years’ experience. Collected thousands of dollars, 
and never failed to remit within forty-eight hours- 
Never drink or gamble. Plenty of property to pay all 
liabilities. Insolvencies and transfers to defraud cred- 
itors a specialty."’ (The italics are ours.) For a com- 
prehensive ad'vertisement, well adapted to the “en- 
vironment,” we never saw its equal. The last state- 
ment is possibly a trifle ambiguous, but in the large 
and breezy new West “ every thing goes.”— American 
Law Review. * 


A few weeks ago Mrs. Mary Jones was admitted to 
the women’s hospital, where she died on July 10. Her 
body was given at once to an undertaker to be em- 
balmed and word sent to Edwin E. Jones; the hus- 
band of the dead woman. He refused to pay $10 de- 
manded by the undertaker for embalming, and the un- 
dertaker refused to surrender the body. Mr. Jones 
then got out a writ of replevin, in which he valued the 
corpse at $100. The undertaker, by entering security 
for that amount, could have held on to the body, but 
he waived the privilege and Mrs. Jones was buried. 
On the first Monday in August the case will come be- 
fore the court, when it will be determined whether Mr. 
Jones must pay $10 to the undertaker.— Baltimore Sun. 


A common-law mystery: “According to the English 
common law, a creditor may accept any thing in satis- 
faction of his debt, except a less amount of money. He 
may take a horse or a canary, or atomtit if he chooses, 
and that is accord and satisfaction; but by a most ex 
traordinary peculiarity of the English common law, 
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the creditor cannot take nineteen shillings and six- 
pence in the pound; if he does so, it isanudum pactum 
(i. e., an agreement without any binding force). There- 
fore, although the creditor may take a canary, yet if 
the debtor did not give him a canary together with 
his nineteen shillings and sixpence, there was no ac- 
cord and satisfaction. This is one of the mysteries of 
English common law.” —Sir George Jessel. 


If marriage brings responsibility, it furnishes a new 
incentive. John Scott would never have become Lord 
Eldon unless he had run away with “his Newcastle 
beauty, ’’Miss Surtees. ‘‘I have married rashly,” he 
writes, ‘‘but it is my determination to work hard for 
the woman [ love.”’ This was the right spirit, and 
work hard he did, getting up at four o’clock to read 
law and wrapping his head in wet towels. Yet these 
laborious days in Cursitor street, when he slipped out 
at night to Fleet Market to get sixpenny worth of 
sprats for supper, were among the happiest in his life. 
His labors were lightened by the constant companion- 
ship of his amiable and beautiful wife, who accustomed 
herself to his hours, and would sit up with himsilently 
watching his studies. ‘‘There is nothing,” he after- 
ward said, ‘‘does a young lawyer so much good as to 
be half-starved.”’ 


The Boonville, Missouri, correspondent of the St. 
Louis Chronicle writes: *‘ Edie Hickam, an old negress, 
is the plaintiff in perhaps the most remarkable case 
ever tried in the courts of this county. She is an ex- 
slave, and brought suit against her master, Joseph 
Hickam of this county, for $5 a month wages as a 
family domestic for twenty-four years, during which 
time she claims to bave been kept in ignorance of her 
emancipation. The suit was instituted here in 1889 for 
$1,400, and resulted in a judginent in her favor for $700. 
Defendant appealed to the Kansas City Court of Ap- 
peals, which remanded the case to the Circuit Court of 
this county, which now renders a decision for the de- 
fendant. A motion for a new trial has been filed, and 
public sentiment is in favor of the old negress, who 
has toiled for her master for a quarter of a century 
without remuneration.” 


One day, when I was in one of the mountain county 
seats of Kentucky, I dropped into the court-house to 
listen to a case in which one man was suing another 
for the recovery of a horse. A couple of hours after 
the case had been decided I met the defendant on the 
street. ‘* Well,’’ I said to him, * that fellow didn't get 
your horse, did he?’’ ‘‘Not much,’ he replied, but 
not as cheerfully as I expected. ‘‘There was a time 
there,” I went on, ‘‘when I thought you'd have to 
walk home, sure.’’ ‘‘ Yes,” he said, “it did look that 
a-way, but that lawyer ur mine waz too peart fer him. 
Fine lawyer, he is.” ‘‘ Very good,’ I affirmed. ‘How 
far do you live from here?” ‘Ten miles, the way I’ve 
got to go.” “That isn’t so bad when a man has a 
horse to ride.” *‘ But I hain’t,’’ he said, lugubriously. 
“Why not? Didn’t you just recoverhim?” ‘ Ya-as,” 
he hesitated, “ but I had to give him to that dern law- 
yer fer his fee.””—Detroit Free Press. 


The autobiography of the Hon. Hoke Smith of 
Georgia, now secretary of the interior, has been printed 
in the last edition of the Congressional Directory. Ac- 
cording to the account given there he has been a sort 
of prodigy ever since he was born in Newton, North 
Carolina, in 1855. He states that at the age of seven- 
teen he was admitted to the bar, and began the prac- 
tice of law. Usvally an aspirant for such honors be- 
gins the study of law before he gains admittance to the 
bar, but in the case of Hoke Smith it was different. In 
the published account it is said: ‘‘ After being admit- 
ted to the bar he devoted himself to the study of law, 
carefully reading all decisions of the Supreme Court of 
the United States, the decisions of the Supreme Court 





of Georgia and the leading text-books.’’ The autobi- 
ography further relates the remarkable fact that “he 
did not wait for a case to study the law applicable to 
it, but studied law to be ready for any case in which 
he might be employed.”’ 


On one occasion a colored preacher was on trial for 
stealing some poultry from a neighbor. The preacher 
protested his innocence, and his counsel made a very 
able defense for him. The evidence however was very 
strong against the parson, and counsel saw that his 
client would probably be convicted. He whispered to 
him after the case had gone to the jury and told him 
to prepare to meet the worst. The preacher was a 
shrewd old fellow, but he could not just see how he 
was going to get out of the scrape. The jury was out 
only a few minutes and the preacher lost all hope. 
After the jury had taken their seats and the foreman 
was beginning to read the verdict the old preacher 
jumped up from his seat and bawled out: “ Yo’ honah, 
l’se——” “Sit down,” said the court, and, turning to 
the attorney: ‘‘What does the prisoner mean?” 
**Yo’ honor,” persisted the prisoner, ‘I move dat dis 
co’t do adjou’n.” “ Well,” replied the court, some- 
what amused, ‘‘how do you expect the court to ad- 
journ?”’ ‘ Because,” continued the prisoner, ‘‘a 
motion to adjou’n is always in ordah, sah.”’ 


The rights of poor-law guardians have been lately 
strengthened by an important decision in the Bir- 
mingham County Court. It appears that the plaintiff, 
a lad of fourteen years, was vaccinated by the medical 
officer of the work-house, to which he had been com- 
mitted on a magistrate’s order on a Police Court 
charge. Vaccination was said to have been performed 
against the plaintiff's wish, and an action for assault 
was laid against the guardians. At tbe trial defend- 
ants urged that under the circumstances of the case 
they stood in loco parentis to the lad; that small-pox 
was rife in the city, and it was a matter of duty to pro- 
tect those under their charge against the disease, and, 
lastly, that the plaintiff did not object to being vacci- 
nated. The jury found for the defendants on the 
facts, and the judge indorsed their finding on the point 
of law. The compulsory powers of the poor-law ad- 
ministration generally constitute one of the most effi- 
cient nets for securing stray members of the unvacci- 
nated class, and it is gratifying to see them upheld by 
the judicial bench.—British Medical Press. 


A pupil agreed with a master toteach him law—to 
make an “advocate” of him in short as would be said 
in this island; but whether always to “advocate” 
what he really thinks to be the right side is a question. 
Upon this an old writer says: 


You know you lawyers can with ease 
Twist words and meanings as you please; 
And language by your skill made pliant, 
Is brought to favor either client; 

It is the fee directs the sense, 

And makes out either side’s pretense. 


The pupil having agreed with the master to make 
this advocate of him, the bargain was that the pupil 
should pay half the master’s fee in hand and the other 
half when he, the pupil, as a full-bloom advocate, 
should gain his first lawsuit. That seems very simple, 
but the first lawsuit he had was with the master, who 
sued for the balance, and argued: ‘“‘If the court de- 
crees that the pupil is to pay me, the matter is settled, 
and he is to pay me, but if the court decrees that he is 
not to pay me, he gains bis first lawsuit, and therefore 
he is to pay me; in any case then he is to pay me,” 
thus argued the master. On the other hand, the pupil 
argued: ‘‘[f the court decrees that I am not to pay 
him, the matter is settled, and I am not to pay him, 
but if the court decrees that Iam to pay him, I lose 
my first lawsuit, and therefore Iam not to pay him; 
in any case then [am not to pay him,” thus argued 
the pupil.—The Isle of Man Times. 
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DIGEST 


OF THE 


COMBINED OFFICIAL SERIES OF NEW YORK 
STATE REPORTS, BEGINNING WITH 138 
N. Y., 6& HUN, AND 2 MIS., AND INCLUD- 
ING A DIGEST OF ALL OF 69 HUN AND PART 
OF 4 MIS. NOT YET PUBLISHED IN AD- 
VANCE SHEFTS. 


ABATEMENT. 


1. Where, in an action to recover dower, the plain- 
tiff's right to demand and receive the sum fixed was 
established before her death, her right is not defeated 
by the fact that the formal order had not been entered 
at the time of her death, and such right passes to her 
executor. 138 N. Y. 425. 

2. Where the cause of action survives, and no rea- 
sons are shown why the executor should not be allowed 
to continue the same, no condition except that of giv- 
ing security for costs should be imposed. 3 Mis. Rep. 


ACCORD AND SATISFACTION. 


1. An offer of a sum of money in full satisfaction of 
an unliquidated demand, and an acceptance and reten- 
tion of the money by the creditor, cancels the debt. 
138 N. Y. 231. 

2. The payment and acceptance of money, upon a 
disputed liability, constitute a good accord and satis- 
faction, without any writing. 3 Mis. Rep. 415. 


ACCOUNTING. 


See ASSIGNMENT FOR CREDITORS, 16, 17. 
EXEcuTorS, ETC., 20-41. 


ACKNOWLEDGMENT OF DEEDS 


A conveyance of real estate, not acknowledged by a 
married woman in the manner required by the former 
statute, was not entitled to be recorded, and the record 
thereof is no evidence against her, or her successors in 
interest, of the execution of the instrument in absence 
of subsequent recognition. 138 N. Y. 291. 


ADJOURNMENT. 


Adjournment, being a part of the trial, the return of 
a justice being the record, evidence of the proceedings 
in his court was conclusive, and could not be contra- 
dicted. 3 Mis. Rep. 122. 


ADMISSIONS. 
See EVIDENCE, 6, 7. 


ADULTERATION. 
See CRIMINAL Law, 1-3. 


ADULTERY. 


See Drvorce, 1, 4. 
EVIDENCE, 57. 


ADVERSE POSSESSION. 


1. Adverse possession cannot be presumed where a 
party merely used lands under water at various times 
during twenty years as support for a dock which at 
times was rotted to the water’s edge, and for a marine 
railway. 138 N. Y. 26. 

2. Adverse possession cannot be made out by “ tack- 
ing’’ a period of possession after the wife’s death by 
the husband, and those claiming under his alleged title, 
and a subsequent period of possession by the purchaser 
at the foreclosure sale and his grantees. 3 Mis. Rep. 1, 


ACTION. 


1. Where injury results from negligence in carrying 
out a contract, the injured party may bring an action 
for breach of contract, or in tort to recover damages 
sustained by reason of such negligence. 68 Hun, 310. 

2. A party, who is only entitled to the balance of a 
fund upon and after the payment of certain future un- 
liquidated claims therefrom, cannot maintain an action 
forthe same. 3 Mis. Rep. 264. 


ALIMONY. 


1. Itis error to make temporary alimony conditional 
on the wife’s waiving her right to a jury trial. 68 Hun, 


2. Allowancs of %750 made to wife in an action 
brought by her husband for annulment of marriage, 
held proper under the circumstances. 3 Mis. Rep. 598. 

See HUSBAND AND WIFE, 6. 


ALTERATION. 


The alteration of a mortgage, without the knowl- 
edge or procurement of the mortgagee, so as to make 
it secure other notes, does not affect its validity as to 
the former notes. 138 N. Y. 353. 

See CONTRACTS, 20. 


AMENDMENT. 


1. Leave to amend an answer after the time therefor 
bas expired is usually granted, unless the amendment 
seeks to interpose some unconscionable defense. 3 
Mis. Rep. 351. 

la. A counter-claim, recoguized by law, cannot be so 
considered. Id. 

2. On trial a complaint cannot be amended by adding 
thereto a new and inconsistent cause of action. 2 
Mis. Rep. 54. 

3. Amendment which substitutes, against objection, 
another cause of action for the one pleaded, is im- 
proper. 3 Mis. Rep. 252. 

4. Amendmeut of complaint, changing cause of ac- 
tion, under section 10 of chapter 40 of 1848, to one un- 
der section 14 of same act, is not allowable. 69 Hun, 


5. After a protracted and thorough litigation, a pro- 
posed amendment to the complaint, offered in order to 
meet the objection made by the Court of Appeals, will 
not be allowed, in the absence of a sufficient excuse 
for not inserting such allegation originally. 68 Hun, 
183. 

6. Where plaintiff has given evidence in support of 
an admitted allegation, and defendant evidence against 
it, the court may, in its discretion, allow amendment 
to answer so as to deny such allegation. 68 Hun, 348. 

7. Where a motion was made to amend the answer 
so as to allege that defendant’s agent did not have au- 
thority to make the contract sued on, and resisted on 
the ground that the original answer had admitted the 
agency and for this reason plaintiff had not endeavored 
to establish it on the examination of said agent before 
trial, who had since left the State, the amendment 
was granted, on condition that defendant produce the 
agent for examination and pay the costs of motion. 68 
Hun, 570. 


ANSWER. 
See AMENDMENT, 6, 7. 
PLEADINGS, 6-13. 
ANTE-NUPTIAL AGREEMENT. 


1. Where the intended wife has been deceived or in- 
duced by false pretenses to enter into an ante-nuptial 
agreement, it will be held null and void. 3 Mis. Rep. 
586 





2. The burden of proof is cast upon the husband or 
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his representatives to show perfect good faith, and 
strict proof will be required, especially where the pro- 
vision for the wife is inequitable and unreasonably dis- 
proportionate. Id. 


APPEAL. 


1. An appeal cannot be taken by an attorney who 
has not been regularly substituted in place of the at- 
torney of record. 3 Mis. Rep. 417. 

¥. WHEN APPEALABLE.~—-Order of City Court open- 
ing a default is not appealable to the Court of Com- 
mon Pleas. 2 Mis. Rep. 190. 

3. No appeal lies to General Term of Common Pleas 
from an order of the City Court refusing a new trial. 
2Mis. Rep. 437. 

4. Au appeal lies from an order appointing commis- 
siouers in condemnation proceedings. 69 Hun, 275. 

5. Order of the General Term of the New York City 
Court, affirming judgment of that court, is not appeal- 
able. 3 Mis. Rep. 235. 

6. When General Term will review a purely discre- 
tionary order. 68 Hun, 366. 

7. An appeal does not lie from an order in supple- 
mentary proceedings made by a judge out of court, 
68 Hun, 554. 

8 An appeal does not lie from an order overruling a 
demurrer, and from the interlocutory judgment 
thereon, where the record dves not show that they 
have been entered. 68 Hun, 506. 

9. A judgment in an equitable action, adjudging that 
plaintiff is not entitled to equitable relief and directing 
a dismissal of the complaint, unless he elects to pursue 
a certain course, is not final, nor reviewable in the 
Court of Appeals. 138 N. Y. 668. 

10. An order of the General Term, affirming an order 
of Special Term granting plaintiff's application to dis- 
continue an action for divorce on the ground of adul- 
tery, upon payment of costs, is not, in the absence of 
abuse of discretion, reviewable in the Court of Appeals, 
138 N. Y. 679. 

10a. Under sections 2817 and 2818 of the Code, the 
surrogate, in the exercise of the discretion given him, 
decides to remove a testamentary trustee; if there is 
any evidence to uphold his decision it is not reviewable 
by the General Term. 138 N. Y. 308. 

ll. Court or APPEALS.—Where the order of re- 
versal of the General Term, in an action tried by jury, 
does not state that the reversal was on questions of 
law only, the order is not reviewable in the Court of 
Appeals, if there was any mauterial fact coutroverted 
on the trial. 1538 N. Y. 610. 

12. The Court of Appeals, in exercising the jurisdic- 
tion conferred by section 528 of Criminal Code in 
capita! cases, is governed by the practice regulating 
the review of questions of fact upon appeal to the Su- 
preme Court. 138 N. Y. 398. 

13. The duty is imposed upon the Court of Appeals, 
in capital cases, to order a new trial, whether any e¢x- 
ception shall have been taken or notin the court be- 
low, if considerations of justice, based upon the pres- 
ence in the record of errors prejudicial to the substan- 
tial rights of the accused, demand it. 138 N. Y. 601. 

14. Where the complaint involves asum less than 
$500, the Court of Appeals does not obtain jurisdiction 
toreview the judgment by the mere fact that an in- 
valid counter-claim for a larger sum appears upon the 
record. 138 N. Y. 468. 

bb. An order, granting leave to appeal to the Court 
of Appeals, which states no grounds, is invalid. 138 
N. Y. 554. 

16. An irregularity in an order of substitution of at- 
torneys is not necessarily fatal to an application to dis- 
Miss the appeal made by an attorney duly authorized 
by the respondent to appear for him. 138 N. Y. 554. 

17. Au order for the substitution of attorneys should 





only be made by the Court of Appeals, after the return 
is filed in that court. 138 N. Y. 554. 

18. The resumption by the Court of Appeals of its 
jurisdiction of the appeal, after sending down remitti- 
tur, simply operates to suspend proceedings in the 
courts below. 138 N. Y. 650. 

19. To warrant the sipposition that the provisions of 
the remittitur are altered by the subsequent decision, 
there must be some language expressive of that result. 
Id. 

20. Justice’s CourtT.—Justice’s Court judgment, 
taken by default, will be reversed on appeal under sec- 
tion 3064 of the Code, where it does not appear what 
defendant’s defense was, or that he had any. 3 Mis. 
Rep. 122. 

21. UNDERTAKING.—On appeal to General Term of 
the Common Pleas, from the General Term of the City 
Court of New York, appellaut must give an undertak- 
ing for costs. 3 Mis. Rep. 55. 

22. Stay.—Section 1310 of the Code, as amended 
in 1893, makes appeals from a judgment for rent, per- 
fected before, as well as after, the date of the amend- 
ment, a stay upon summary proceedings, pending or 
otherwise, based upon the rent included in said judg- 
ment. 69 Hun, 301. 

23. Case.—In appeals from the decree of a surro- 
gate, where the appellant seeks to review the fact 
found by him, a case coutaining the evidence should 
be made. 69 Hun, 403. 

24. A statement in the case on appeal that it contains 
all the testimony taken on the trial is not equivalent 
that it contains all the evidence taken on the trial. 
4 Mis. Rep. 188, 190. 

25. To review error of fact, the case must purport to 
contain all the evidence. 2 Mis. Rep. 187. 

26. Where the case containing exceptions, which is 
printed with the judgment-roll, does not appear to 
have been settled and ordered filed, it forms no part 
of the record, and the questions presented by it are 
not brought up for review by an appeal from the judg- 
ment. 69 Hun, 298. 

27. A case on appeal, not settled or ordered filed by 
the trial judge, is not brought up for review on appeal 
from the judgment. 69 Hun, 210. 

28. When an exception is taken to the denial of 
motion to dismiss complaint, the appellate court may 
assume that plaintiff has included in the case all the 
testimony regarded by him as essential to sustain the 
ruling. 68 Hun, 450. 

29. WHAT CONSIDERED.—On an _ appeal from a 
Court of Special Sessions, the only allegations of error 
which can be considered are those contained in the 
affidavit upon which the appeal is allowed. 69 Hun, 
550. 

30. So, such allegations only can be reviewed on ap- 
peal froma judgment of General Sessions, rendered 
upon an appeal from a Court of Special Sessions. Id. 

31. An alleged error in vacating a stipulation, entered 
into by defendant, that her appeal should be governed 
by the decision in another action, is not brought up for 
review upon an appeal from tbe judgment alone, sub- 
sequently entered in such appeal. 158 N. Y. 431. 

32. The General Term has power, after the Court of 
Appeals has passed on the questions in the other case, 
to relieve the parties from such stipulation. Id. 

33. Exceptions taken to wholly discretionary rulings, 
or without stating grounds of objection, present no er- 
ror. 4 Mis. Rep. 183. 

34. Propriety of granting an extra allowance may be 
reviewed on appeal, and a formal exception is not re- 
quired. 138 N. Y. 252. 

35. Where an order for a new trial is denied, but no 
order is entered thereon, an appeal from the judgment 
brings up for review appellant’s exceptions only. 4 
Mis. Rep. 172. 
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36. Appeal, where no order denying motion for new 
trial is entered on the judge’s minutes, brings up for 
review only such errors as were committed on the 
trial. 3 Mis. Rep. 145. 

36a. No question cun be raised at General Term by 
an appeal by the attorney of a trustee of an assigned 
estate, when the trustee does not appeal, and where 
part of the order appealed from is the refusal of costs. 
68 Hun, 97. 

37. FAVORABLE RULINGS.—Upon an appeal from an 
order of the General Term reversing the judgment and 
ordering a new trial, the appellant cannot avail him- 
self, in the Court of Appeals, of any alleged errors in 
rulings adverse to him, made on the trial, though they 
relate to questions which should have been ruled in his 
favor, and are conclusive of his right to recover in the 
action. 138 N. Y. 610. 

38. FIRST INSTANCE.—Exception to passage in a 
charge, where the error could have been obviated, is 
unavailing, if it does not bringthe error to the atten- 
tion of the court. 3 Mis. Rep. 314. 

39. A judgment will not be upheld on appeal, upon a 
theory and state of facts not suggested on the trial, 
and repugnant to that on which it was rendered. 4 
Mis. Rep. 54. 

40. The exclusion of competent and material evi- 
dence cannot be sustained, on appeal, upon a ground 
not raised in the court below. 69 Hun, 190. 

41. Objection to the sufficiency of a complaint which, 
if taken, could have been obviated by amendment, can- 
not be raised for the first time on appeal Lo the Gene- 
ral Term. 69 Hun, 202. 

42. But an objection to the complaint, which shows 
that the action capvnot be maintained at all, is available 
at General Term, thougb not raised below. Id. 

42a. Objection for the first time on appeal that the 
verdict for mesne profits directed by the court in an 
action of ejectment, exceeds the amount claimed in the 
complaint, is ineffectual. 68 Hun, 404. 

43. Objection that evidence, admitted on the trial, 
was immaterial, cannot be raised for the first time on 
appeal. 2 Mis. Rep. 150. 

44. A party cannot raise, for the first time, a ques- 
tion as to the competency of evidence on appeal. 3 
Mis. Mep. 90. 

45. An additional defense cannot be raised on appeal. 
138 N. Y. 88. 

46. Objection that facts stated in complaint are not 
sufficient to confer jurisdiction upon the court to grant 
an injunction cannot be raised first upon appeal. 138 
N. Y. 165. 

47. Laches, as a defense, cannot be raised for the first 
time on appeal, even though the facts upon which it 
was based appeared on the record. 138 N. Y. 192. 

48. Facts.—Verdict for the plaintiff, in an action 
upon a policy of life insurance, where the defense was 
misrepresentation as to the age of the insured, was 
held to be against the weight of evidence. 69 Hun, 12. 

49. Findings of a referee, on conflicting evidence, will 
not be disturbed on appeal. 69 Hun, 63. 

50. In an action to have a deed declared a mortgage 
and for an accounting, the decision of the trial judge 
on conflicting evidence will not be disturbed on appeal. 
3 Mis. Rep. 597. 

51. The General Term of the New York Common 
Pleas has no jurisdiction to reverse the General Term 
of the City Court, on the ground that the verdict is 
against the weight of evidence. 3 Mis. Rep. 71. 

52. The sufficiency of the evidence cannot be re- 
viewed in the absence of an exception to the refusal to 
direct a verdict. 4 Mis. Rep. 183. 

53. An exception to the denial of a motion for a new 
trial is not available on appeal from the City Court of 
New York to the Common Pleas. 4 Mis. Rep. 185. 

54. The General Term will not interfere with the 








findings of a justice on a question of fact, unless made 
with such an obvious disregard of the weight of evi. 
dence as to create a conviction that it must have pro- 
ceeded from passion, prejudice, corruption or palpable 
mistake. 69 Hun, 426. 

55. A verdict will not be disturbed on appeal, where 
the question is purely one of fact, and was submitted 
in a charge to which no exception was taken. 68 Hun, 
229. 
56. Where the record on appeal from the City Court 
shows no evidence bearing on the dispute other than 
the conflicting testimony of the parties, there is noth- 
ing which the Common Pleas can review. 4 Mis. Rep. 
142. 

57. The control possessed by courts of original juris. 
diction over their judgments and orders, as well as in 
reference to the fact, or the sufficiency of a notice of 
appearance in the action, is not reviewable by the 
Court of Appeals unless there has been an abuse of dis. 
cretion. 138 N. Y. 676. 

58. A fact, tried before a justice without a jury, will 
not be interfered with on appeal, unless there isa pal- 
pable miscarriage of justice. 2 Mis. Rep. 60. 

59. An offer of different employment in mitigation 
of damages cannot be urged on appeal, where the de- 
fendant, in an action for breach of contract, failed to 
request on trial that the case be sent to the jury. 68 
Hun, 170. 

60. After a failure to request that the case be sent to 
the jury defendant cannot, on appeal, urge his offer of 
a definite employment in mitigation of damages. 68 
Hun, 102. 

61. FrnpINGs oF FACT.—Where the referee refuses to 
find the request as a whole, and the appellant excepts 
to such refusal as a whole, he cannot complain of error 
unless the entire request, as a whole, is proper. 138 
N. Y. 658. 

62. A request to find either facts or law should be 
plainly stated in a single proposition, the whole of 
which can be granted or refused. 138 N. Y. 658. 

Any modification of the requested finding should be 
left to the discretion of the trial court or referee. Id. 

63. Between inconsistent findings, the appellant is 
entitled to the benefit of the most favorable. 4 Mis. 
Rep. 54. 

64. A specific will prevail over a general finding. 4 
Mis. Rep. 54. 

65. Refusal to find certain requests cannot be assigned 
as error where the record does not show any ruling was 
made on such requests. 69 Hun, 18. 

66. Where all the questions sought to be raised can 
be presented on appeal from the judgment, no injury 
is done the defeated party by a denial of a motion to 
set aside the judgment on the ground that he, through 
inadvertence, failed to submit proposed findings in 
time. 68 Hun, 568. 

67. A finding of fact, without evidence to support it, 
is a ruling upon a question of law. 4 Mis. Rep. 167. 

68. So, where there is no legal evidence admissible 
under the pleadings, it is equally a question of law. Id. 

68a. In support of a judgment rendered on a referee’s 
report, the court, on review, may treat the conclusions 
of law in the report as findings of fact. 68 Flun, 361. 

69. Where there is no exception to any finding of fact, 
or refusal to find any fact, the Court of Appeals cannot 
review any finding or refusal to find, even upon the 
ground that the finding is not supported by evidence, 
or that the uncontradicted testimony establishes the 
facts which the referee refused to find. 138 N. Y. 631. 

70. In an action upon the equitable side of the court 
to establish a partnership and for an accounting, X- 
ceptions to evidence should be disregarded, unless the 
appellant can show that injustice has been done upon 
the whole case, or that the ruling complained of may 
have affected the result. 138 N. Y. 631. 
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71. An error in the charge upon the subject of insan- 
ity is harmless, where the whole case is barren of evi- 
dence upon which to base a claim that the defendant 
was insane when the act was committed. 138 N. Y. 265. 

72. The judgment, in an action for constructing and 
operating an elevated railroad, will not be reversed if, 
upon the whole record, the Court of Appeals can see 
that no harmful error was committed, and that the 
proper principles of law were not misapprehended or 
misapplied. 158 N. Y. 658. 

78. DIRECTING VERDICcT.—The fact that the court, in 
directing a verdict, gave a wrong reason for its action, 
isimmaterial. 3 Mis. Rep. 146. 

74. Where the court directs a verdict for defendant, 
the plaintiff, on appeal, is entitled to the most favor- 
ablé construction of the evidence. 69 Hun, 476. 

7%. Where, in an action to compel the payment of a 
specified sum of money, proof is given without excep- 
tion to the amvuunt of accrued interest, an exception to 
the direction of a general verdict, which includes in- 
terest, does not raise the question on appeal as to the 
right of interest. 138 N. Y. 590. 

76. DISMISSAL OF COMPLAINT.—Where the evidence 
requires the submission of a question of fact to the 
jury itis error to dismiss the complaint as to it. 4 Mis. 
Rep. 124. 

77. The General Term of the New York City Court 
has power, under rule 41 of the general rules of prac- 
tice, to dismiss an appeal for failure to prosecute with 
reasonable diligence. 3 Mis. Rep. 245. 

Such order of dismissal is appealable to the New 
York Common Pleas. Id. 

78 EvipENCE.—Auy error in the admission of a con- 
versation in relation to undisputed facts is not ground 
for reversal. 69 Hun, 448. 

79. A judgment in an action to foreclose a me- 
chanic’s lien will not be reversed merely because ir- 
relovant matter was received in evidence. 4 Mis. Rep. 
188. 

80. In order to a reversal, appellant must show how 

merely irrelevant or immaterial matter injured him or 
influenced the referee. 4 Mis. Rep. 190. 
. 81. In an action to recover broker’s commissions, 
which is tried upon the theory that the employment 
was for the purpose of effecting a lease, the exclusion 
of evidence tending to show that another, and not 
plaintiff, brought about the letting, is error. 4 Mis. 
Rep. 194. 

82. An appellate court will review exceptions, taken 
to mere offers of evidence, when made in good faith. 
2 Mis. Rep. 371. 

83. Appellate court will not, as a rule, review mere 
offers of evidence. 2 Mis. Rep. 371. 

84. A party cannot take advantage, on appeal, of the 
reasons given by the court for a ruling on evidence in 
his favor. 68 Hun, 474. 

85. Exclusion of evidence, objectionable on grounds 
not taken at the trial, on an improper ground, calls for 
reversal. 3 Mis. Rep. 337. 

86. Material evidence, erroneously admitted upon an 
issue, is not harmless, unless the testimony preponder- 
ates so greatly in favor of the proposition that a ver- 
dict against it will be set aside as contrary to the evi- 
dence. 68 Hun, 573. 

87. CHARGE.—Where the court, upon the trial of 
a criminal action, charges fully, clearly and properly 
a8 to the presumption of innocence and the right of the 
accused to the benefit of every reasonable doubt upon 
the evidence, a denial of a request to charge the same 
propositions in different language, is not error. 138 N. 

601. 


88. BuRDEN.—Onus rests on successful party, on 
appeal, to show that errors, resulting from referee’s 
refusal to find certain conclusions of fact and law, 
Were harmless. 138 N. Y. 76. 





89. DETERMINATION.-—On appeal from the decision 
of railroad commissioners the court cannot substitute 
its judgment as to the merits of two routes. 68 Hun, 
391. 

90. A misstatement by the judge to the jury as to 
the time within which mesne profits were to be com. 
puted, which did not prejudice appellant, is not suf- 
ficient ground for granting new trial. 68 Hun, 404. 

91. In review of an order denying a motion to set 
aside a verdict as perverse, excessive in amount and 
contrary to law and evidence, the General Term, in the 
exercise of discretion, may award a new trial though 
no exception was taken. 3 Mis. Rep. 230. 

92. General Term of Common Pleas should, on ap- 
peal from an order denying a new trial, reverse the 
order when in its opinion upon the evidence the case 
of the respondent is a fabrication. 2 Mis. Rep. 298. 

93. The General Term of the Supreme Court may, 
upon the review of the proceedings upon atrial with- 
outa jury, where the sole error consists in the allow- 
ance of greater relief than the successful party is en- 
titled to upon the facts found, correct the judgment 
and make it conform to the findings. 138 N. Y. 669. 

94. Whatever jurisdiction the Supreme Court pos- 
sesses in such case the Court of Appeals can exercise, 
and whatever order the former court ought to have 
made, the latter court has power to direct to be en- 
tered. Id. 

95. In an action for negligence, where the evidence of 
plaintiff shows that defendant was not negligent, but 
that the accident was caused solely by the negligence 
of plaintiff and his co-employee, a judgment for nomi- 
nal damages will not be reversed on the ground of the 
inadequacy of the damages. 69 Hun, 255. 

96. General Term will not go outside of the findings 
for the purpose of discovering testimony upon which 
to reverse a judgment, in the absence of request to 
find upon such testimony. 68 Hun, 376. 

97. Where a new trial in the appellate court is not 
asked for, upon appeal from a justice’s judgment, the 
General Term has no power, upon reversal, to grant a 
new trial. 69 Hun, 432. 

98. Where, in an action against an elevated railway, 
the true rule of damages was adopted by the court, the 
judgment cannot be reversed for an abstract error in 
refusing to find as a fact that the value of the ease- 
ments taken, when considered alone, was only nomi- 
nal. 138 N. Y. 548. 

99. Contradictions between correspondence of party 
and testimony of his witnesses are not sufticient to 
justify setting aside verdict. 68 Hun, 433. 

100. A refusal by the referee to direct the production, 
for inspection, of the memoranda from which plaintiff 
read while testifying, is not reversible error, where 
such memoranda were subsequently produced and in- 
spected and plaintiff cross-examined respecting their 
contents. 4 Mis. Rep. 142. 

10). An equitabie action cannot, upon appeal, be 
converted into a legal action. 68 Hun, 299. 

102. ReversAL. The reversal of a judgment has 
the effect of relegating the parties to precisely where 
they stood at the time of the first trial. 4 Mis. Rep. 106. 

102a. A judgment should not, for a single error, 
which is one of form and not of substance, be re- 
versed. 68 Hun, 456. 

103. FORMER APPEAL.—The court, on a second ap- 
peal, will not review matters decided on a former ap- 
peal. 69 Hun, 450. 

104. A decision on former appeal remains the law of 
the case, and on second appeal nothing but proceed- 
ings subsequent to the mandate on first appeal are be- 
fore the court. 3 Mis. Rep. 72. 

105. Costs.—Where all the parties appeal, and the 
judgment is affirmed, none will be allowed costs. 69 
Hun, 3il. 
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106. The respondent, where a single notice of appeal 
specifies three separate appeals from the judgment and 
independeut orders, is entitled, on affirmance, to costs 
of each appeal. 3 Mis. Rep. 262. 

See Costs, 3. 
CRIMINAL Law, 4. 
JUDGMENT, 8, 10. 


ARREST. 


1. Where ground of arrest is identical with cause of 
action the order should not be vacated, unless it ap- 
pears with reasonable certainty that plaintiff cannot 
recover. 68 Hun, 525. 

2. An order of arrest will not be granted unless the 
affidavit contains allegations establishing legal evidence 
of the existence of the facts to be shown. 68 Hun, 59. 

3. Where the judgment of dismissal of a party, in an 
action of conversion, was obtained, the party was uot 
entitled to order of arrest. 2 Mis. Rep. 414. 

4. An order of arrest may be set aside before the re- 
sult of the action might determine that the party was 
entitled to it. 2 Mis. Rep. 422. 


ASSAULT. 
See CRIMINAL Law, 5. 


ASSIGNMENT. 


1. Where the assignee has obtained the legal title the 
debtor is not concerned as to the amount of considera- 
tion paid for the claim. 68 Hun, 317. 

2. In an action by an assignee of a claim to recover 
contract price of property, damages for a breach of 
the same contract by plaintiff's assignor are available 
toasurety of the party damaged, though not a counter- 
claim, in extinguishment of the assigned claim. 69 
Hun, 90. 

3. A party may mortgage or convey land while con- 
demnation proceedings are pending, and the mort- 
gagee or grantee has an equitable lien on the damages 
awarded. 3 Mis. Rep. 30. 

See EQUITABLE ASSIGNMENT, 1-5, 


ASSIGNMENT FOR CREDITORS. 


1. WHOo MAY ASSIGN.—An owner of property, having 
the jus disponenti, may undoubtedly make any dispo- 
sition of it he chooses, subject to the exception that his 
creditors, who are prejudiced, may challeuge it in 
equity. 3 Mis. Rep. 490. 

2. A manufacturing corporation, organized under 
the act of 1848, cannot, in contemplation of insolvency, 
make a general assiguwent without préferences. 4 
Mis. Rep. 245. 

3. An assignment cannot be made by an insolvent 
foreign corporation, though executed in and according 
to the laws of the State and of property within the 
State as against an attaching creditor of the corpora- 
tion. 3 Mis. Rep. 57. 

4. AssiGNEE.—An executrix of deceased assignee for 
creditors is entitled to be made substituted assignee 
upon giving a bond duly approved. 2 Mis. Rep. 57. 

5. Lease.—Assigument for creditors carries a lease 
of premises held by the assignor. 4 Mis. Rep. 201. 

6. If the assignee occupies the premises he is liable, 
on a quantum meruit, for the time he actually occupies 
~* Id. 

. The rate agreed to be paid by the assignee will be 
usted to be a reasonable rent. Id. 

- In an action against an assignee for rent of prem- 
ises occupied by him as assignee, evidence that he 
promised to pay the rent is proper. Id. 

8. An original lessee is still liable for rent, though he 
had assigned his lease with the assent of the lessor, 
aud the assignee of the lease had ugreed to pay the 
reut. 3 Mis. Rep. 95. 





9. FRAUDULENT.—A_ preference cannot be created 
by confessing judgment after the assignment has been 
executed and assignee has taken possession. 138 N, 
Y. 435. 

10. An excessive preference does not invalidate the 
assignment, the statute operates merely to reduce the 
preference within the limit prescribed. 138 N. Y. 435. 

11. In an action to set aside an assignment for fraud, 
fraud is not shown by the fact that the property sold 
for only fifty per cent of its inventoried value. 68 
Hun, 481. 

12. Nor is it shown by the fact that the assignors 
were employed in getting the unmanufactured stock 
ready for market, and in return therefor were allowed 
to use some of the machinery for themselves. Id. 

12a. Nor is it shown by the purchase of the propérty 
by third persons in the interest of the wife of one of the 
assignors. Id. 

13. Judgments confessed or allowed on the eve and 
in view of a general assignment, followed by execution 
and levy, are part and parcel of one transaction, and 
in violation of the statute. 3 Mis. Rep. 490. 

14. The intentional withdrawal or withholding of 
assets from the assignee is a fraud upon the rights of 
creditors sufficient to render the assignmeut void. 3 
Mis. Rep. 490. 

15. A judgment and order discharging an assignee 
entered in an action for an accounting brought bya 
creditor, are not a bar to an action by another creditor 
to set aside the assignment for fraud. 68 Hun, 481. 

16. ACCOUNTING.—An assignee should be charged 
with taxable costs collected by him in litigations, 
where he is credited in his account with the reasonable 
expenses of counsel fees incurred therein. 4 Mis. Rep. 
136. 

17. An assignee, who deposits the funds in his per- 
sonal bank account, and leaves them there during the 
pendency of an action to set aside the assigument, is 
properly chargeable with interest thereon at the statu- 
tory rate from the time of the commencement of such 
action. 4 Mis. Rep. 136. 


ASSOCIATIONS. 


1. Ar action lies against members of an unincor- 
porated association without first obtaining judgment 
against the association. 2 Mis. Rep. 67. 

2. An actiomwto enjoin forfeiture of membership can- 
not be maintained before plaintiff has exhausted his 
remedies within the assuciation. 68 Hun, 565. 


ASSUMPSIT. 


1. Assumpsit for money had and received lies, upon 
the mutual abandonment of a life insurance contract, 
to recover the premiums paid thereon. 4 Mis. Rep. 76. 

2. Such action will not be defeated by the company 
subsequently assuming the validity of the policy. Id. 

3. Au implied assumpsit does not arise where the 
liability sought to the enforced was incurred upon an 
express contract of which no breach or rescission is 
shown. 4 Mis. Rep. 78. 

4. A part owner of an entire demand may recover 
his share from the debtor. 4 Mis. Rep. 106. 

5. No action for money had and received will lie, in 
the absence of fraud or mistake, to recover payments 
made for bonds sold on the installment plan. 3 Mis. 
Rep. 371. 

See PLEADINGS, 28-31. 


ATTACHMENT. 


1. WHEN IT LiEs.—The res must be within the juris 
diction of the court issuing the process, to obtaiu 
jurisdiction. 138 N. Y. 209. 

2. Goods held *‘on memorandum,” ¢. e., under @ con- 
tract to buy “if found useful,” may be attached. 2 
Mis. Rep. 412. 
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§. An attachment lies against a foreign corporation 
for the conversion of its stock. 3 Mis. Rep. 66. 

4. REsSIDENT.—A_ person is not a resident of the 
State within the meaning of this term, as used in sec- 
tion 636 of the Code, where his resideuce is not, though 
his legal domicile may be, in this State. 69 Hun, 308. 

5. AFFIDAVIT.—Courts, in granting attachment, al- 
low affidavit evidence, dispense with cross-examina- 
tion, and are content with prima facie proof. 2 Mis. 
Rep. 100. 

6. An affidavit which merely states that plaintiff 
shipped merchandise to defendant, and advanced 
money to him, and that there is an account current 
between them upon which a certain sum is due, is in- 
sufficient to obtain an attachment. 69 Hun, 306. 

7. VACATION.—Where the summons is not served, 
either personally or by publication, within the statu- 
tory time, the jurisdiction, which attaches upon allow- 
ance of the warrant, then ceases. 4 Mis. Rep. 268. 

8. If, under such attachment, property has been sold, 
an action for conversion accrues without demand. Id. 


ATTORNEY AND CLIENT. 


1. ContRacT.—An attorney, in order to enforce a 
contract made with his client, must establish affirma- 
tively that it was made by the client with full knowl- 
edge of all the material circumstances known to him- 
self, and is in every respect free from fraud on his part 
or misconception on the part of the client, and that a 
reasonable use was made by him of the confidence re- 
posed in him. 68 Hun, 589. 

2. In contracts made by attorneys as such, they are 
capable of suing and are liable to be sued like other 
agents and factors. 2 Mis. Rep. 260. 

8. AUTHORITY.—An attorney has no authority to 
bring an action in the name of a testator’s heirs for 
past damages, where the land was by will given to trus- 
tees. 68 Hun, 122. 

4. COMPENSATION.—An agreement by an attorney 
andathird party, by which the latter was to get a 
share of the profits in a foreclosure obtained by the 
third party for the attorney, does not extend to a suit 
for partition of the same property, and the third party 
cannot obtain the share if the attorney bring the parti- 
tion suit. 2 Mis. Rep. 447. 

5. The statute limiting the amount of brokerage in 
procuring the loan forbearance of money, has no appli- 
cation to an attorney seeking to recover compensation 
for professional services. 4 Mis. Rep. 272. 

6. Lien.—Section 66 of the Code does not debar a 
party, who has agreed to compensate his attorney with 
a specific share of the recovery, from settling the ac- 
tion, in good faith, with the attorney’s consent, and 
after notice of his lien to the adverse party. 69 Hun, 
7. But, if the client is irresponsible, so that a pay- 
ment to him might prejudice the attorney, the latter 
should be allowed to proceed with the cause for his 
own benefit. Id. 

7a. Au assignment by an attorney of his lien on pa- 
pers intrusted to him by his client, together with a de- 
livery of the papers to the assignee, extinguishes the 
lien. 68 Hun, 544. 

7b. Such lien is strictly personal, and cannot be 
transferred. Id. 

8. INFANT.—An agreement by an infant to pay an 


- attorney for suing her seducer is not binding on heras 


to any excess over the actual value of his services. 68 
Hun, 589. 

9. Where an attorney for an infant, on making a col- 
lection, takes notes in his own name without her 
knowledge or consent, and, to defraud her, transfers 
them to another, who is not a bona fide purchaser, she 
may sue both the attorney aud assignee for conversion 
ofthe notes. 68 Hun, 589. 





4 


10. WITNEss.—A party, seeking to introduce declara- 
tions of a deceased person by an attorney, must first es- 
tablish that the relation of attorney and client existed. 
58 Hun, 64. 

11. DiscHARGE.—An attorney, failing to notify an 
executor of the existence of a contract between the at- 
torney and the executor’s testator, to defend a suit for 
said testator, and allowing the executor to employ 
other counsel to carry on said litigation, has aban- 
doned the contract. 68 Hun, 147. 

See APPEAL, 1, 16, 17. 


AWARD. 


1. Complaint, in an action to enforce an award, need 
not set forth compliance by the arbitrators with the- 
rule which is to govern their deliberations and control 
theirdecision. 3 Mis. Rep. 285. 

2. A party cannot, after pretending to comply with 
an award, and after suit brought to enforce it, set up 
non-compliance with formal or other requisites. Id. 


BAILMENT. 


1. Where an owner leaves a chattel with a workman, 
who is to labor upon it, and the chattel is accidentally 
destroyed when this labor has been partially performed, 
each loses what he had in the thing destroyed. 4 Mis. 
Rep. 275. 

2. The baileeis entitled to recover the value of his 
labor upon the goods made up by him. Id. 

3. Where articles, when placed in the custody of a 
bailee for hire are in good condition, aud are afterward 
found to be injured, the owner is entitled to show by 
an expert that the injuries were not the result of wear 
and tear. 3 Mis. Rep. 604. 

4. The burden, in such case, is upon the custodian to 
show how the injury occurred, and that he was not 
guilty of the negligence that caused it. Id. 

5. A person receiving property from a bailee may de- 
fend in the bailor’s right, and interpose the same de- 
fenses as the latter may make. 3 Mis. Rep. 264. 

6. Liability of a proprietor of a bathing establishment 
for loss of clothing. 4 Mis. Rap. 104. 

7. Where loss can be prevented by employment of 
competent servauts, an omission to do so is negligence. 


Td. 
See Brus AND Novegs, 5. 


BENEFIT SOCIETIES. 


1. Where by-laws provided that new members were 
not eligible to receive a benefit until six months after 
initiation, it appearing that a party was a member at 
the time of his death, it was a matter for the society to 
show that the party bad not been a member the re- 
quired length of time. 2 Mis. Rep. 213. 

2. A member in arrears for dues for three days to a 
benefit society, whose by-laws did not require dues to 
be paid in advance, but did provide that a member, 
being three months in arrears, should not be consid- 
ered ‘‘in benefit’’ until one month after he was clear 
on the books, is entitled to benefit. 2 Mis. Rep. 213. 

3. A policy of insurance, with a provision for the 
payment of yearly premiums and mortality assess- 
meuts, is not voided by the failure to pay a mortality 
assessment within specified time by reason of the fail- 
ure by the holder to receive notice of assessment, and 
which he at once sent acheck for. The holder must 
first be put in default. 138 N. Y. 116. 

4. Chapter 32, Laws of 1877, providing that notice 
must be mailed to the holder before forfeiture, applies 
only to premiums,and not to mortality assessments. Id. 

5. A general provision in the constitution of av in- 
corporated benefit association as to membership, is 
limited and qualified by a subsequent provision re- 
stricting such membership to a particular class. 69 
Hun, 532. 
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6. An ineligible person, admitted to such member- 
ship in violation of the charter, is not entitled to pay- 
ment of benefits. Id. 

7. In case of insolvency of a foreign benevolent cor- 
poration, consisting of a governing body and local 
branches, with a reserved fund to be retained by each 
branch and invested by it, such fund of a branch in 
this State will be distributed among the members of 
such branch in proportion to the assessments paid by 
them. 3 Mis. Rep. 214. 


BILL OF PARTICULARS. 


1. In applying for a bill of particulars, the party 
should make the affidavit with respect to such knowl- 
edge as he may possess, instead of attempting to dele- 
gate this office toan attorney. 69 Hun, 339. 

2. Plaintiff is entitled to a bill of particulars, in an 
action for money had and received, where the answer 
is not in effect a general denial. 68 Hun, 329. 

3. A bill of particulars should be ordered in an ac- 
tion for reut, where a counter-claim for damages is in- 
terposed, of the days the damages occurred and time 
of notice of defect, if necessary to enable plaintiff to 
prepare to meet the counter-claim and avoid surprise 
at the trial. 3 Mis. Rep. 406. 

4. In an action for breach of contract a bill of par- 
ticulars will be ordered as to particulars of special 
damage, peculiarly within the plaintiffs knowledge, 
but not as to acts complained of, fully known to de- 
fendant. 69 Hun, 339. 

5. Nor will it be granted as to them, the informa- 
tion as to which cannot be essential to enable defend- 
ant to prepare for his defense. Id. 

6. Inan action to recover damages resulting from a 
single act a party is pot entitled to a bill of particulars. 
2 Mis. Rep. 111. 

7. A bill of particulars will be denied in an action for 
damages to personal property, where the defendant 
has personally examined the articles and had them ex- 
amined and appraised by a person selected by himself. 
4 Mis. Rep. 285. 7 

8. A bill of particulars alleging work done at a cer- 
tain time, when it was actually done a week later, is 
not such as to mislead. 3 Mis. Rep. 86. 

9. An order of the City Court of New York, denying 
a motion for a further billof particulars, is not review- 
able in the New York Common Pleas. 3 Mis. Rep. 73. 


BILLS AND NOTES. 


1. SEAL.—The addition of a seal to a corporation 
note does not change it into a specialty, unless it 
clearly appears that it was the intention of the parties 
thereto that it should be an instrument under seal. 68 
Hun, 518. 

2. Burden of proof is upon the holder of a note to 
show that the seal was not attached after defendant’s 
signature theretu. 3 Mis. Rep. 81. 

3. ACCEPTANCE.—Acceptance of a note and a judg- 
ment obtained thereon against a woman's husband is 
conclusive evidence that the husband was regarded as 
the principal debtor for work done at the wife’s re- 
quest. 2 Mis. Rep. 410. 

4. The word “trustee’’ annexed to the signature 
of the drawer ofa check does not charge the acceptor 
with notice that the trust was of such a character that 
the trustee was limited solely to what arecalled “ legal 
investments.’’ 3 Mis. Rep. 184. 

5. BAILEE.—The pledgee, if the debt for which ac- 
commodation paper was pledged has been paid in full, 
has no cause of action against the accommodation 
maker thereof. 4 Mis. Rep. 257. 

6. A third party, taking a check from the maker to 
delhver to the person intended, becomes bailee, and is 
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estopped in an action of replevin from asserting aright 
to the check. 2 Mis. Rep. 252. 

7. PRESUMPTION.—There is a presumption of owner. 
ship arising from possession by the payee of the note, 
notwithstanding an assigument by him of all claimg 
68 Hun, 94. 

8. CONSIDERATION.—Where work done was in con- 
Sideration for a note put in judgment, a creditor can. 
not sue for work done when the note bas been put in 
judgment. 2 Mis. Rep. 410. 

9. Any fact tending to show tnere was no indebted- 
ness on defendant’s part, may be shown where defense 
to the note was nil debet. Id. 

10. One taking negotiable papers for a precedent 
debt, not releasing the debtor, is not a bona fide holder 
for value. 3 Mis. Rep. 63. 

11. An officer of a corporation discounting note made 
to the order of the corporation and giving the proceeds 
to the corporation, becomes a bona fide holder, and can 
transfer it to any one. 68 Hun, 33. 

12. Where a series of notes were given for a contract 
then being carried out, arescission of the contract and 
acceptance by the party giving the notes, makes the 
maker and indorsers still liable on notes snfficient to 
pay for work already done. 2 Mis. Rep. 361. 

13. Checks will be deemed to rest upon a debt when 
there is not explanation. 69 Hun, 61. 

14. Evidence in this case held to establish that de- 
fendant was not a bona fide purchaser. 68 Hun, 589. 

15. Prorest.—The effect of chapter 289, Laws of 1887, 
upon presentation and notice of non-payment of nego- 
tiable paper, considered. 138 N. Y. 494. 

16. An unconditional promise to pay a bill or note, 
mace by an indorser after dishonor, and with full 
knowledge of real or alleged laches, is admissible as le- 
gal evidence of due presentment and notice. 4 Mis. 
Rep. 63. 

17. A deposit in the post-office of a notice of dishonor, 
though with a direction to return in ten days if not de- 
livered, is sufficient notice tocharge indorser. 2 Mis. 
Rep. 228. 

18. Where a draft, though made in another State, is 
payable here, the legal questions involved as to pre- 
sentation, etc., are to be determined by the laws of 
this State. 138 N. Y. 494. 

19. Where a sight draft received in New York on 
Friday, is presented to the drawee Saturday forenoon, 
and at his request is again presented on Monday,when 
it is protested for non-payment, the payee is not guilty 
of laches, and the drawee is liable on the draft. Id. 

20. LIABILITY.—An indorser on a note before it is 
delivered is, on the face of the paper, a second indor- 
ser, and not liable to payee. 3 Mis. Rep. 376. 

21. Such presumption is not overcome by proof that 
the indorsement was made to give payee credit with 
banks. Id. 

22. The indorser of a note to the order of payee, in- 
dorsed by the latter and delivered to a third person, is 
not liable to such person on the indorsement, in the 
absence of proof that it was made to give the maker 
credit with the payee. 4 Mis. Rep. 83. 

23. Admission of the indorsement and promise to 
discharge the liability on it, are not equivalent to such 
proof. Id. 

24. A payee cannot recover against an indorser, in 
the absence of an allegation or evidence explaining the 
circumstances of the indorsement. 68 Hun, 557. 

25. A party indorsing a note before it is given to the 
payee, is liable to one taking said note on the indor- 
ser’s statement that said note would be all right. 3 
Mis. Rep. 133. 

26. The decision of the trial court in an action to re- 
strain the negotiation of a promissory note, was held 
not to be against the weight of evidence. 3 Mis. Rep. 
601. 
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BOARD OF CLAIMS. 


The board of claims has not jurisdiction in an action 
to recover damages for failure to keep a guard bank in 
repair, where lands would have been overflowed to the 
same extent if improvement had not been made. 138 


N. Y. 124. 





BONDS. 


1. The sureties on a guardian’s bond are not liable 
for costs on a judgment which was obtained to set 
aside a fraudulent settlement made by the guardian 
with the ward after the latter came of age. 138 N. Y. 
192. 

2. They are liable where a settlement obtained 
by fraudulent misrepresentations by the guardian was 
subsequently set aside. Id. 

3. A surety on a bond having died, the estate of the 
deceased is liable, and an action can be maintained 
against his personal representatives. Id. 

See EXECUTORS, ETC., 1. 
PLEADINGS, 32. 


BROKERS. 


1. A broker is entitled to brokerage for procuring 
a purchaser for property even though the party owning 
the same refuses to sell when a purchaser is procured. 
2 Mis. Rep. 172. 

2. A real estate broker is, in the absence of an agree- 
ment, entitled to receive the usual commission paid 
for such services. 2 Mis. Rep. 334. 

8. A sub-agent employed by a party’s agent to sell 
property is not entitled to recover brokerage from 
owner. He must look to agent for compensation. 2 
Mis. Rep. 397. 

4. Where a broker, in securing a purchaser, acts as 
agent for another broker, the commissions belong to 
the latter, and the former cannot recover them from 
the vendor. 3 Mis. Rep. 265. 

5. A broker employed to find a purchaser, if he in- 
troduces to his principal a person desiring to buy, who 
subsequently consummates the sale or exchange, is en- 
titled to commissions, though it was effected through 
the negotiations of a third person. 69 Hun, 65. 

6. A real estate broker is not entitled to commis- 
sions where the agreement entered into between ven- 
dor and vendee amounts to a mere option, and is not 
an enforceable contract. 3 Mis. Rep. 421. 

7. The failure to carry out the contract of sale on 
account of the owner’s inability to give a title does not 
defeat the broker’s right to commissions. 3 Mis. Rep. 
147. 

8. Where there is an inartificially written contract, 
with covenant to execute a formal contract, the owner, 
if he recedes from the agreement before the execution 
of such contract, is liable for the commissions of a 
broker, who was employed by him and procured the 
purchaser. 4 Mis. Rep. 180. 

9. Extent of the financial ability of a purchaser is 
necessary. Id. 

10. A verdict in an action by a real estate broker for 
commissions was held not to be against the weight of 
evidence. 3 Mis. Rep. 378. 

See EVIDENCE, 58-61. 


BURDEN. 
See APPEAL, 88. 


BURDEN OF PROOF. 


1. To charge a new firm upon the theory that it has 
received money or assets of the old firm, the burden is 
upon the person seeking to so charge it, to show that 
— assets came into the hands of the new firm. 68 

un, 1. 

2. In an action to recover money alleged to have been 


paid under the inducement of a representation that a 
mortgage, given upon land in other States to secure 
future indorsements, purchased by plaintiff, was a 
lien thereon, the burden is on him to show that the 
representation was false. 68 Hun, 275. 

3. The rule which lays the burden of proof on the 
party who alleges a fact, applies to no case more 
strictly than to one in which the allegation is of fraud 
or false representations. 68 Hun, 275. 

See BAILMENT, 4. 
BILLs AND NOTES, 2. 


CANATS. 


Tenders of canal bridges within the limits of any 
city on the line of a navigable canal of the State may 
maintain an action against such city for the recovery 
of the wages prescribed by chapter 380 of the Laws of 
1889. 4 Mis. Rep. 50. 


CARRIERS. + 


1. The carrier is the seller’s agent to make the de- 
livery of goods purchased abroad, but, on arrival at 
carrier’s depot, he becomes the agent of purchaser to 
make delivery. 2 Mis. Rep. 251. 

2. Liability of a carrier commences as soon as the 
goods have been delivered to and accepted by it for 
transportation, though they may not be put immedi- 
ately in transit, but are at first, for its own conveni- 
ence, temporarily deposited in its warehouse. 68 Hun, 
698. 

3. Though the carrier adopts a rule by which ship- 
pers of bulky freight are required to load it upon the 
cars, its relation to the property is not changed. Id. 

4. A carrier is liable for baggage as a common car- 
rier until the passenger has had a reasonable time to 
remove it, after its arrival at its destination. 69 Hun, 
479. 

5. What is a reasonable time must be left to the cir- 
circumstances of each case. Id. 

6. In case of baggage arriving in the evening, a delay 
in calling for them until the next morning is not un- 
reasonable. Id. 

7. Where the agents of the carrier agree with the 
passenger for such delay, it is liable as such if the bag- 
gage is destroyed during the night. Id. 

8. A provision in a transportation ticket, limiting 
the carrier’s liability for loss of baggage to $50, if un- 
reasonable, in view of the circumstances, is invalid. 4 
Mis. Rep. 266. 

9. In the absence of evidence to the contrary, it is to 
be assumed that property accepted by a carrier for 
transportation is taken under the responsibility cast 
upon it by common law, except as modified by statute. 
68 Hun, 598. 

10. It is liable for destruction of property, in the ab 
sence of special acceptance or contract of exemption, 
though the shipper or his agent previously knew of 
conditions in the usual shipping bills or receipts dis- 
charging it from liability for loss. Id. 

11. A carrier of freight on the high seas has a right to 
provide a reduced rate on condition that all the con. 
signee’s freight during a certain time be sent by its 
line, so long as the same terms are offered to all ship- 
pers 68 Hunn, 486. 


CASE. 


1. To entitle a motion for a new trial to be heard by 
General Term the case must contain a bill of excep- 
tions. 68 Hun, 129. 

2. An order directing the insertion in a printed case 
of the words: ‘* The foregoing contains all the evidence 
upon the trial,” inadvertently omitted, is within the 
discretion of the court. 69 Hun, 104. 





q See APPEAL, 23-28. 
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CAUSE OF ACTION. 
A private individual cannot maintain an action to 
abate a public nuisance unless he is specially injured 


thereby. 138 N. Y. 173. 
See PLEADING. 


CHARGE. 
See APPEAL, 87. 


CHATTEL MORTGAGE. 


1. A chattel mortgage, which makes no reference, 
expressly or by implication, to property to be acquired 
or produced thereafter, will cover only property in 
existence at its execution. 69 Hun, 510. 

2. A bill of sale given asa security fora debt must 
be filed, unless it is followed by an immediate delivery 
of the property. 69 Hun, 152. 

3. A chattel mortgage must be filed in the town or 
city where the mortgagee actually resides. 3 Mis. Rep. 
518. 

3a. The recital of the residence in the mortgage is no 
evidence of such fact. Id. 

3b. When default is made in the payment of the debt 
secured by achattel mortgage,the legal title to the prop- 
erty becomes vested in the mortgagee, and thereafter 
the mortgagor, or any one holding his title, has but an 
equitable right of redemption. 138 N. Y. 500. 

4. Where mortgaged goods are placed in a warehouse 
without the mortgagee’s consent, the warehouseman's 
lien is subordinate to that of the mortgagee. 4 Mis. 
Rep. 147. 

5. A chattel mortgage, given in good faith, for an 
existing indebtedness, is valid as against a subsequent 
mortgage for value parted with at time of its execu- 
tion. 4 Mis. Rep. 299. 

6. A second mortgagee of a vessel in possession is en- 
titled to receive the earnings or moneys due for 
freight. 138 N. Y. 500. 

7. The third mortgagee cannot by seizing the vessel 
while in possession of the second mortgagee, after de- 
fault, deprive him of his right to the unearned freight. 
Id. 

7a. This right was not waived by contracting with the 
owuer to make a special voyage for his benefit. Id. 

8. The third mortgagee can derive no aid from the 
prior claim of the first mortgagee, though he receives 
the freight with the latter’s knowledge, consent and 
approbation, as long as the latter, or any one for him, 
does not take possession under his mortgage, nor as- 
sign it to the third mortgagee. Id. 

9. A lien on chattel for necessary repairs is superior 
to chattel mortgage. 2 Mis. Rep. 193. 

BW. Creditors, in order to take advantage of a chattel 
mortgage void merely because not filed within a reason- 
able time, must acquire alien upon the property by 
virtue of a levy, before the mortgagor has disposed of 
his interest therein or the mortgagee has reduced the 
property to possession and sold it to satisfy his claim. 
69 Hun, 578. 


CITY COURT OF NEW YORK. 


The City Court of New York has jurisdiction-of an 
action brought by a foreign corporation against a do- 
mestic corporation. 2 Mis. Rep. 100. 


CIVIL DAMAGE ACT. 


1. The Civil Damage Act is not a penal statute. 69 
Hun, 565. 

2. It was not repealed by chapter 403, Laws of 1892, 
but the latter act is an amendment and limitation of 
the former act. Id. 

3. Chapter 403, Laws of 1892, has uo retroactive force, 
and cannot affect a right of action matured and vested 
before its passage. Id. 











4. A posthumous child may maintain an action un- 
der the Civil Damage Act for its father’s death. @ 
Hun, 584. 

5. To lease premises for the sale of liquor involves a 
general guardian in personal responsibility under the 
Civil Damage Act. 3 Mis. Rep. 106. 

6. Under chapter 646, Laws of 1873, exemplary dam- 
ages are not recoverable unless there is proof of aggra- 
vating circumstances, or facts additional to those re- 
quired to be proved in order to recover compensatory 
damages. 69 Hun, 507. 


COMMISSION. 
See DEPOSITION, 1, 2. 


COMPENSATION. 
See ExecuTors, ETC, 16. 


COMPLAINT. 


See AMENDMENT, 2-5. 
PLEADINGS, 1-5. 


COMPROMISE. 
See EVIDENCE, 8. 


CONDEMNATION PROCEEDINGS. 


1. The notice of application for the appointment of 
commissioners must precisely and definitely state the 
time and place at which it will be presented. 69 Hun, 
275. 

2. Objections to the sufficiency of such notice are not 
waived by the mere fact that a demurrer to the peti- 
tion is subsequently interposed. Id. 

3. Commissioners of appraisal have Jurisdiction to 
try the question of easements existing in abutting own. 
ers. 3 Mis. Rep. 403. 


CONFESSION. 
See CRIMINAL LAw, 6. 


CONSIDERATION. 


See BILus AND Notes, 8-14 
'  ConrTrRacts, 18, 19. 
Deep, 1. 


CONSTITUTIONAL LAW. 


1. An employee, by simple appointment to employ- 
ment, does not acquire a vested right to such employ- 
ment, unless so given by statute. 69 Hun, 212. 

2. No State law can prevent the sale of oleomarga- 
rine, imported from another State by one having a 
United States license, and intended for sale in the 
original packages, bearing a United States revenue 
stamp. 3 Mis. Rep. 355. 


CONSTRUCTION. 


See CONTRACT, 4-17. 
DEED, 2-6. 


CONTEMPT. 


1. A party cannot be punished for contempt where 
a motion to vacate an order made in supplementary 
proceedings, under section 2447 of the Code, is granted. 
3 Mis. Rep. 113. 

2. A court has power to punish for contempt for dis- 
obeying an order to restore money withdrawn from the 
county clerk’s office, which money had been there 
placed to discharge a mechanic’s lien on property. 3 
Mis. Rep. 101. 

3. A judgment directing a trustee of a corporation to 
pay to a receiver the value of its property mwisappro- 
priated by him, may be enforced by contempt proceed- 
ings, under subdivision 4, section 1241 of the Code, even 
though an execution may issue thereon. 68 Hun, 535. 
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CURRENT TOPICS. 





HE criminal liability of tribal Indians within a 
State is the subject of an interesting article in 

the Minnesota Law Jourual, which is not without 
importance in New York, since the remnants of 
several tribes of Indians still hold and occupy reser- 
yations within this State. Our Minnesota con- 
temporary says that the recent case of State v. 
Campbell, 55 N. W. Rep. 553, decided June 1st last 
by the Supreme Court of Minnesota, brings to notice 
the peculiar position which the tribal Indian occu- 
pies relative to the criminal law of the State where 
he may reside and of the United States. In this 
case, a half-breed Indian, not sustaining tribal 
relations, and a full-blooded Indian who did, were 
convicted, in a State court, of adultery committed 
by them within the reservation. Upon the certifica- 
tion of the case to the Supreme Court for decision, 
that court, per Mitchell, J., decides that the State 
has power to provide for punishment of all crimes 
committed upon a reservation by any person not a 
tribal Indian, and further, that as to the tribal 
Indian, the State has no power to punish him for 
crime committed upon such reservation, the reason- 
ing being that such Indians, as ‘‘ wards of the 
Nation,” are subject to the control of Congress alone ; 
following the decision of the Supreme Court of the 
United States in the case of United States v. Kagama, 
118U.S. 875. This last-mentioned decision affirmed 
the constitutionality of the act of March 3, 1885, ex- 
tending the punishment for certain crimes so as to 
include Indians. The section referred to provides 
“that immediately upon and after the passage of 
this act, all Indians, committing against the person 
or property of another Indian or other person any 
of the following crimes, namely: Murder, man- 
slaughter, rape, assault with intent to kill, arson, 
burglary, and larceny * * * within the bound- 
aries of any State of the United States, and within 
the limits of any Indian reservation, shall be subject 
to the same law, tried in the same courts and in the 
same manner, and subject to the same penalties as 
are all other persons committing any of the above 
crimes within the exclusive jurisdiction of the 
United States.” 23 U.S. Stats., chap. 341, § 9, p. 
885. In United States v. Kagama, supra, the court 
Place the authority of Congress to exercise exclusive 
jurisdiction over tribal Indians, not upon any right 
of sovereignty over territory, not upon the clause 
in the Constitution empowering it to ‘regulate 
commerce among the various Indian tribes” but 
Upon “the broad ground that Indians, while pre- 
serving their tribal relations, residing on a reserva- 
tion set aside for them by the United States, are the 
wards of the general government, and under itg 
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protection, and as such are the subject of Federal 
authority.” Thus it would appear that the objec- 
tion to the right of the State to punish for crimes 
committed within its borders is complete, so far as 
territorial questions are concerned. But the tribal 
Indian has an exemption from all State authority, 
for acts committed upon the reservation at least, 
and can be punished only through United States 
law, or in other words, under section 9, above 
quoted. By this section we note that the United 
States has provided punishment for the commission 
of only seven crimes: Murder, manslaughter, rape, 
assault with intent to kill, arson, burglary and lar- 
ceny. It therefore follows that, for the commission 
by such Indians of numerous other crimes, at least 
when within the reservation, no punishment is pro- 
vided by the United States and the State has no 
power to punish. Under such conditions there 
seems to be no punishment possible in cases of 
adultery, assault, except with intent to kill, abduc- 
tion, bribery, bigamy, conspiracy, counterfeiting, 
kidnapping, embezzlement, compounding a felony, 
forgery, train wrecking, perjury, and the long list of 
misdemeanors. Upon this point, Judge Mitchell 
says: ‘‘If they are thus under the control of Con- 
gress, that control must be exclusive. It would 
never do to have both the United States and the 
States legislating upon the same subject. By the 
act of 1885, presumably, Congress has enumerated 
all the acts which in their judgment ought to be 
made crimes when committed by Indians in view of 
their imperfect civilization. For the State to be 
allowed to supplement this by making every act a 
crime on their part which would be such if com- 
mitted by a member of our more highly civilized 
society would be not only inappropriate, but also 
practically to arrogate the guardianship over these 
Indians which is exclusively vested in the general 
government.” Since the State has no power to 
punish on account of the personal exemption of 
such Indians from its authority, it matters little 
whether the act is committed within a reservation 
or in any portion of the State, territorial jurisdiction 
having no relation to the act and its punishment, so 
long as the Indian committing it retains his ‘‘ tribal 
relations.” It becomes an interesting query, then, 
as to whether the acts enumerated in the act of 1885, 
supra, when committed outside of the reservation in 
a State, by such tribal Indian, temporarily absent 
from such reservation, are punishable at all, Mani- 
festly, under State v. Campbell, they would not be, 
as they are ‘‘ wards of the general government,” 
and ‘‘under the exclusive control of Congress,” 
and, since section 9 of the act of 1885, supra, de- 
clares the seven acts crimes only when committed 
‘* within the limits of any Indian reservation,” and 
the other criminal laws of the United States which 
might be applicable are based wholly upon territorial 
jurisdiction by the Federal government, it would 
seem that any of said seven crimes, when so com- 
mitted, are not punishable by any power; and the 
same remark would seem to apply to all the other 
offenses, heretofore mentioned. 
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The prospectus of the Law School in the Univer- 


sity of the City of New York for the thirty-fourth 
annual term, beginning October 2, 1893, and ending 
June 1, 1894, offers an attractive and useful course 
for students, but in the list of lecturers we notice 
one that is rather puzzling, 7. e.: ‘‘ Chables F. Mac- 
Lean, J. U. D., The Principles of Chemical Law.” The 
letters J. U. D., as we all know, stand for Juris 
Utriusque Doctor, but “chemical law” is a new 
branch of study in a law school. If the pamphlet 
were not sc neatly and carefu!ly printed we should 
conjecture that “Chables” ought to be Charles, and 
that “chemical” should be criminal. But there 
have been so many poisoning cases on trial in the 
New York courts lately, and counsel have had so 
many encounters with experts in chemistry, that it 
may be it has been deemed advisable to offer to the 
law students a series of lectures on ‘‘chemical law.” 


A case which resembles the Borden case in re- 
spect to the stupid persistency of the police au- 
thorities in pursuing a false theory recently occurred 
in Ramsgate, England, but was not allowed to go 
to trial. In charging the grand jury at the Maid- 
stone Assizes, July 10, Mr. Justice Grantham stated 
that, having studied the depositions, he had arrived 
at the conclusion that the evidence consisted largely 
of rubbish. In the whole course of his experience 
he had never come across a case in which there was, 
on behalf of the prosecution, so much incompetence, 
impropriety and illegality. During the sixteen days 
the case was before the magistrates there was not 
adduced so much evidence as might be compressed 
into one small piece of paper. Here (holding up a 
big batch of documents) was what purported to be 
the evidence, which, he might mention, he had read 
through on two separate occasions. He could not 
comprehend the meaning of the evidence the first 
time, and he could not say he did so the second 
time The man, Noel, was charged with murder. 
Noel might have committed the crime, but his (the 
learned judge’s) duty was to see that justice was 
done, and that the evidence laid before the court 
was such as to connect Noel with the crime. The 
whole case against the prisoner was that he was at 
the house at about two o’clock, and that his wife 


was killed some time between then and twenty- 


minutes to five. Some days were occupied in elicit- 
ing this fact. The evidence which had been sub- 
mitted was illegal, a great deal of it was immaterial, 
and very little of it was of any importance. Mr. 
Justice Grantham, continuing, said that apparently, 
having failed to find any evidence against the man, 
the police, instead of devoting their energy toward 
finding where the pistol with which the shot was 
fired was bought, and who bought it, seemed to 
have done nothing but rake up the man’s past char- 
acter. The police did their best to get witnesses to 
speak of acts of immorality, in order to show that 
the prisoner had a motive in killing his wife. 
Motive was a dangerous thing to rely upon, and 
should never be taken as evidence of a crime. 
Several days were spent by the police in ransacking 











the county to find any one who might have seen the 
prisoner in a compromising position. They even 
went so far as to call a constable to show that four 
or five years previously the prisoner was seen walk- 
ing one evening in company with his lady book. 
keeper. It seemed to have been thought improper 
that aman should be seen walking with & young 
woman at all. Even supposing the prisoner to have 
been walking with a young lady, and that his in. 
tentions were not of the most honorable nature, 
what bearing had it upon the case? Then, again, 
the suggestion that the prisoner had committed cer- 
tain improper acts in his shop was highly improbs- 
ble, inasmuch as customers would very likely be 
passing in and out of the shop too frequently to allow 
of any thing of the sort. But, even if this were 
true, it had nothing to de with the case. The action 
of the police in the matter was most reprehensible, 
The police, in pursuing their inquiries at the pris- 
oner’s, so far forgot themselves as to drink bottled 
beer found there, and also to smoke while perform- 
ing their duty. Why, there was not enough evi- 
dence in the case to hang a dog, much less a man, 
and the case, in his opinion, ought not to have been 
sent for trial. That which the police put forward 
as strong evidence had no weight in his mind what- 
ever. If the ‘‘so-called” evidence appeared to the 
minds of the grand jurymen as it appeared to him, 
they would throw out the bill, in which case addi- 
tional evidence might be used against the prisoner. 
On the other hand, if the case were tried and the 
prisoner were acquitted, no further proceedings 
could be instituted.— The grand jury on the follow- 
ing day threw out the bill. The London Law 
Journal trusts that ‘‘the vigorous charge of Mr. 
Justice Grantham and the heartiness with which the 
grand jury responded to it in throwing out the bill 
against Noel will give the parties concerned a much- 
needed lesson that a criminal prosecution in Eng- 
land is not an inquisition in which the lack of legal 
proof can be supplied by prejudice and gossip 
gathered in the course of a minute search into all 
the little corners of a prisoner’s life, but a judicial 
inquiry conducted according to the rules of evi- 
dence and animated by a spirit of justice and fair- 
ness. It is also to be hoped that the Ramsgate 
mystery will not be permitted to drop quietly into 
the long, black category of undetected crimes. 
The murderer will certainly be discovered if the 
police will follow out the material clues with some 
of the ingenuity which they have already displayed 
in the investigation of totally irrelevant issues.” 


When we published last week those entertaining 
extracts from Chief Justice Bleckley’s dissertation 
on ‘*The Future of Woman at the Georgia Bar,” We 
had not heard of his recent marriage. It will be 
remembered that he expressed the belief that 4 
lawyer should marry a woman with a legal turn of 
mind; and as for himself, he confessed that if he 
could find a woman lawyer in the State of Georgia, 
he would not object to making her a matrimonial 





offer. He would not invade any other State how 
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ever with matrimonial intent. That paper was read 
at Rome, Ga., in the first week of July, and yet 
Logan E. Bleckley, the venerable chief justice of 
the Supreme Court of the State.of Georgia, was 
married at nine o’clock Wednesday night, August 2, 
to Miss Chloe Herring, a beautiful daughter of the 
late William Francis Herring, at the residence of 
the bride’s mother in New York city, No. 342 
West Fifty-eighth street. Only members of the 
immediate family of the bride were present at the 
ceremony, and even the fact of the wedding having 
taken place was carefully guarded. The newly 
wedded couple started for Judge Bleckley’s summer 
home in Clarksville, Ga., on Wednesday’s midnight 
train over the Richmond and Danville railroad, 
Judge Bleckley is about seventy-five years old and 
is one of the best known public men in Georgia. 
His first wife, it is said, died about a year and a half 
ago. He has several grown up children and is sup- 
poséd to be worth a good deal of money. The bride 
is the eldest daughter of the late William Francis 
Herring, who made a fortune in cotton in the South, 
and when he died, several years ago, left to his 
widow and daughters an estate valued close upon a 
million dollars. Miss Chloe was the eldest daughter 
and has passed her twenty-eighth birthday. It had 
been whispered among the members of the Southern 
colony in New York for some months that Judge 
Bleckley and Miss Herring were to be made one, but 
little credence was giventhereport. Judge Bleckley 
however arrived in the city a few days ago and con- 
fided the secret of his approaching marriage to a 
few of his intimate friends. The bride and her 
family had observed equal circumspection. The 
plot began to thicken when the clerks in the rail- 
road ticket office, at No. 229 Broadway, were roused 
from their duties at about eleven o’clock Wednesday 
morning by the entrance of a tall gentleman with 
dignified manner and a flowing white beard. Judge 
Bleckley, for it was he, asked to see Alexander 
Thweatt, of the Richmond and Danville road. Mr. 
Thweatt is an old friend of the Southern jurist. 
Judge Bleckley told Mr. Thweatt he was in a state 
of mind. ‘‘I’m going to be married,” said he, 
“and I can’t find a minister.” Here he exhibited a 
long list of names of the most prominent clergymen 
in the city. ‘‘I have been running after these par- 
sons for the best part of a day,” he observed, 
pathetically, ‘‘ but all of them seem to have illimit- 
able vacations.” Mr. Thweatt recommended one, 
and the prospective bridegroom promised to call 
ohim. Then he bought his parlor car tickets and 
arranged for checking his luggage. Finally he con- 
fessed he was to wed Miss Herring that very even- 
ing, and retired amid a shower of congratulations, 

The judge hastened back to the home of his bnde 
and a council of war was held about ministers. 
Miss Herring wanted Dr. Greer and the judge pre- 
ferred Dr. Paxton, but as both were out of town the 
services of the Rev. Milton 8. Littlefield, assistant 
of the Rev. Dr. Wilton Merle Smith, of the Central 
Presbyterian church, were secured. 





GENERAL RESTRAINTS ON ALIENATION. 


(Copyright Reserved by the Author.] 


Section 1. General restraint on alienation. 
2. Exceptions to the rule. 
. Fee-farm estates. 
. Ground-rent estates. 
. Estates in fee-tail. 
. Estates for life—English doctrine. 
. Same—American doctrine. 
8. Same—Reasons fur the American doctrine. 


SECTION 1. GENERAL RESTRAINT ON ALIENATION.— 
Restraints on the alienation of property are of two 
classes—(1) general restraints, and (2) special restraints; 
and are directed against the voluntary alienation and 
enjoyment of estates or against other involuntary dis- 
position by process of law. By general restraintis to 
be understood such a restraint as proves co-extensive 
with the duration and enjoyment of the estate granted, 
or an approximation thereto. Such a restraint, when 
attached to agrant ora devise in fee-simple, is abso- 
lutely void,(1) and has been ever since the statute of 
quia emptores passed in 1290, otherwise known as the 
statute of Westminster 11.(2) And a_ condition re- 
quiring that the grantee or devisee, on alienating, shall 
pay a stipulated sum or part of the price received, to 
the grantor or devisor is void, because it operates as a 
restraint upon alienation ;(3) such restrictions being 
(1) Morris v. Hensley, 27 Cal. 439; McCleary v. Ellis, 54 Iowa. 
311; S.C , 37 Am. Rep. 205; 20 Am. L. Reg. 180; Alb. L J. 
347; 6 N. W. Rep. 511; Smith v. Clark, 10 Md. 186; Lane v. 
Lane, 90 Mass. (8 Allen) 350; Gleason v. Fayeweather, 70 Mass. 
(4 Gray) 548, Blackstone Bank v. Davis, 38 Mass. (21 Pick.) 42; 
8S. C., 32 Am. Dec. 241; Hale v. Tufts, 35 Mass. (18 Pick.) 455; 
Hawley v. Northampton, 8 Mass. 37; S.C., 5 Am. Dec. 66; 
Mandlebaum v. McDonell,,29 Mich 78; 8. C.,19Am_ Rep. 61, 
75; McDougal v. Brown, 21 Mo. 57; Van Rensselaer v. Denni- 
son, 36 N. Y. 393; Oxley v. Lane, 35 id. 340, 346; Lovett v- 
Gillender, id. 607; De Peyster v. Michael, 6id. 467; Scher- 
merhorn v. Megus, 1 Den. (N. Y.) 448; Dick v. Pitchford, 1 
Dev. & Bat. (N. C.) Eq. 480; Anderson v. Carey, 36 Ohio St. 
06; 8. C., 38 Am. Rep. 602; Yard’s App. 64 Penn., St. 95; 
Doebler’s App., 64 id. 9; Brothers v. McCurdy, 36 id. 407; 
Walker v. Vincent, 19id. 369; Rubfsnyder v. Hunter, id. 41; 
Cullough v. Gilmore, 11 id. 370; McWilliams v. Nisley, 2 Serg. 
& R. (Penn.) 507; S. C., 7 Am. Dec. 654; Taylor v. Mason, 22 U. 
S. (9 Wheat.) 325; bk. 6 L. ed. 101; Ware v. Cann, 10 Barn. & 
C. 433; 8. C., 21 Eng. C. L. 187; Rochford v. Hackman, 9 
Hare, 475; Stuckeley v. Butler, Hob.170; Jones’ Will, 23 L. T. 
(N. 8.) 211; Winbish v. Willoughby, Plow. 77; Newton v.Reid, 
4 Sim. 141; Brandon v. Robinson, 18 Ves. 249; Bradley v. 
Peixoto, 3 Ves. Jr. 324; 4 Kent Com. (13th ed.) 131; 1 Shep. 
Touch. 129, 131. This isa principle older than the common 
law of England. Itis said in Grotius, b. 1, c. 6, § 1, that 
‘*since the establishment of property, men who are masters 
of their own goods have by the law of nature the power of 
disposing of or of transferring all or any part of their effects 
to other persons; for this is the very nature of property: I 
mean of full and complete property.’’ See De Peyster v. 
Michael, 6 N. Y. 467, 493; S. C., 57 Am. Dec. 470, 475. Littleton 
says: “If a feoffment be made on this condition that the 
feoffee shall not alien his land to any, this condition is void; 
because when a man is so enfeoffed of lands or tenements he 
hath the power to alien them to any person by law. For if 
such a condition should be good, then the condition should 
oust him of all the power which the law gives him which 
should be against reason, and therefore such a condition is 
void.” Litt., § 360. Lord Coke adds: ‘* The like law is of a 
devise in fee upon a condition that the devisee shall notalien, 
the condition is void, and so it is of a grant, release, confirma- 
tion, or any other conveyance whereby the fee doth pass.” 
Co, Litt. 223a. 

(2) 18 Edw. I, chap. 1. 

(3) De Peyster v. Michael, 6 N. Y. 467; 8. C., 67 Am. Dec. 
470; King v. Burchall, Amb. 379. It is said in De Peyster v 
Michael, supra, that “If the continuance of the estate can be 
made to depend on the payment of a tenth orasixth, ora 
fourth part of the value of the land at every sale, it may be 
made to depend on the payment of nine-tenths or the whole of 
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in the nature of the ancient fines upon alienation, in- 
cident to military tenures, clog transmission of prop- 
erty from hand to hand as heavily as those ancient 
burdens long ago abolished.(4) 

§ 2. EXCEPTIONS TO THE GENERAL RULE.—There are 
some exceptions to this general rule) Thus acondition 
in a lease of land in fee reserving the rent, with right 
ef re-entry for non-payment, is valid; so also a pro- 
vision in restraint of alienation in a devise to caaritable 
uses, as is a condition or covenant in a lease for use not 
to assign or alienate without license. 

§ 3. Fee FARM ESTATES.—The term “‘fee-farm’’ origi- 
nally indicated the duration of an estate without refer- 
ence to the tenure by which it was held; but after the 
statute quic emplores the term came to represent an 
estate te a man and his heirs exempt from all tenure. 
Ir. all those States where the statute quia emptores, or 
a similar one, is not in force, au estate in fee-simple 
held upon ar annual return of rent may be created. 
Such estates were frequent in New York until the 
adoptior of the Constitution of 1846. Where an estate 
is held in perpetuity by a tenant and his heirs bya 
yearly rental, it is known as a fee-farm estate;(5) and 
a general restraint against the alienation orenjoyment 
of a fee-farm is void, the same as against any other 
fee-simple estates.(6) The right of the grantor to an 
annual rent iv a fee-farm estate is not such an inter- 
est in the land as will sustain the imposition of re- 
straints against its alienation and enjoyment. The 
right to the rent, or of entry for non-payment of rent, 
does not amount to an estate in reversion, or an actual 
estate of any kind.(7) 

§ 4. GROUND-RENT ESTATE.—Where an annual rent 
is reserved to himself and his heirs by the grantor out 
of the amount conveyed as consideration or a part of 
the consideration of a conveyance of land in fee-simple, 
such reservation is known as ground-rent. Where an 
estate is held in perpetuity by a tenant and his heirs 
on such condition, any restraint on alienation is in- 
valid, the same as in the case of a similar condition in 
ordinary grants of a fee-simple estate, or of a fee-farm 
estate ;(8) but a condition for the payment of such 
rent, with aright of entry and re-entry for non-pay- 
ment of rent, is not a restraint upon alienation or en- 
joyment of the estate, and is valid because in no way 
repugnant to the estate granted.(9) Such a conveyance, 








the sale money. It is impossible on any known principle to 
say that a condition to pay a quarter of the sale money is 
valid. and a condition to pay the haif or any other proportion 
would be void. If we confirm the validity of the condition to 
pay a quarter, we must confirm a condition to pay any 
amount. It would be a bold assertion to say that the adop- 
tion of such a principle would not operate as a fatal restraint 
upon alienation. That which cannot be done by a direct pro- 
hibition cannot be done indirectly. The enforcement of the 
restraint upon alienation by requiring money tc be paid for 
the privilege and by a forfeiture in case of non-payment, 
separates the incident of free alienation from the estate as 
fully and as effectively as a direct prohibition.” 

(4) De Peyster v. Michael, 6 N. Y. 467, 496; S. C., 57 Am. Dec, 
470, 478; Livingston v. Stickles, 7 Hill (N. Y.), 253, 257. 

(5) See 2 BI. Com. 65, 

(6) De Peyster v. Michael, 6 N. Y. 497; S. C., 57 Am. Dec, 470 

(7) De Peyster v Michael, 6 N. Y. 497: 8S. C., 57 Am. Dec. 
470; Payn v. Beal, 4Den (N. Y.) 405; 4 Kent Com. (13th ed.) 
353 





(8) See De Peyster v. Michael, 6 N. Y. 467; 57 Am. Dec 470. 

(9) De Peyster v. Michael, 6 N. Y. 497: S. C., 57 Am. Dec. 
470; Meeks vy. Sego, 9 Ga. 199; Perkins v. Hays, 69 Mass. 
(3 Gray) 405; Mebane y. Mebane, 4 Ired. (N. C.) Eq. 138; Dick 
v. Pitchford, 1 Dev. & Bat. (N. C.) 484; Van Rensselaer v. 
Ball, 19 N. Y. 100- Irwin v. Bank of United States, 1 Penn. St. 
349; Ingersoll v. Sergeant, 1 Whart. (Penn.) 337; Shonk v. 
Brown, 61 Penn. St. 320; Roeb v. Beaver, 8 Watts & S. (Penn.) 
126; Franciscus v. Reigart, 4 Watts (Penn.), 98; Nixon v. Rose, 
12Gratt (Va.) 425; Radford v. Carwhile, 13 W. Va. 572; Pybus 
v. Smith, 3 Bro C. C. 340; Baggett v. Meux, 1 Coll. 138; S. C., 
8 Jur. 391; 13 L. J. Ch 225; Robinson v. Wheelright, 6 DeG., 








reserving rent, operates as an assignment of the estate 
without an estate in reversion,(10) or possibility of 
return in the grantor,(11) and the claim of possession 
under aconveyance of the kind is tantamount toa 
claim of title in fee.(12) 

$5. ESTATES IN FEE-TAIL.—When an _ inheritable 
estate, which shall descend to certain classes of heirs, 
is created,(13) which is known as an estate in fee- 
tail,(14) the general rule against restraints applies, for 
the reason that such restraint is repugnant to the 
estate granted or devised,(15) even though the grantor 
has a reversion or fee-simple expectant upon the estate- 
tail, a continuing estate in the soil, upon which the 
right to fetter and restrain the alienation of real 
estates has been vested by some.(16) Thus it has been 
held that a condition attached to such an estate, stipu- 
lating that the tenant in tail shall not make a lease for 
his own life, is repugnant to the nature of the 
estate.(17) 

§ 6. ESTATE FOR LIFE—ENGLISH DOCTRINE.—In Eng- 
land, it is well settled that the grant or devise of an 
estate for life, or an equitable interest for the life of 
any person, other than a married woman,(18) carries 
with it, as a necessary incident, the right of alienation 
by the cestui que trust. This doctrine was first an- 
nounced by Lord Eldon in Brandon v. Robinson,(19) 
and has been since followed by Vice-Chancellor Tur. 
ner, (20, and other eminent English jurists.(21) The Eng. 
lish doctrine has been followed in Alabama, (22) Geor- 
gia,(23) Missouri,(24) New York,(25) North Carolina, (26) 








M. & G. 535: Barton v. Briscoe, Jac. 605; Tullett v. Arm- 
strong, 4 Jur. 34; Jackson v. Hobhouse, 2 Meriv. 483; Brandon 
v. Robinson, 18 Ves. 429; Woodmeston v. Walker, 2 Russ. & 
M. 205. 

(10) Rensselaer vy. Hays, 19 N. Y. 168, 

(il) De Peyster v. Michael, 6 N. Y. 497; 8S. C., 57 Am. Dee. 
470. See Tyler v. Heidorn, 46 Barb, (N. Y.) 449; Lyon v. Addie, 
63 id 96; Van Rensselaer v. Dennison, 35 N. Y. 399. 

(12) De Peyster v. Michael, 6 N. Y. 497; S. C., 57 Am. Dee. 
470: Bedell vy. Shaw, 59 N.Y. 51. 

(13) This class of estate exists by virtue of statute de donis, 
sometimes known as Westminster II, chap. 1. See Hall v. 
Thayer, 71 Mass. (5 Gray.) 523; Wight v. Thayer, 67 Mass. (1 
Gray) 284, 286. 

(14) The expression free tall, or foedum talliatum, was bor- 
rowed from the feudists, among whom it signified any muti- 
late or trinecated inheritance, from which the heirs general 
are cut off. See 1 Craig. 1, §§ 10, 24, 25. The word is derived 
from the verb taliare, which meant to cut, and from which we 
have the French tailler and the Italian tagliare are derived. 
See 2 Bl. Com. 112, note; Spelm. Gloss, 531. 

(15) McCleary v. Ellis, 54 Iowa, 311; 8S. C., 37 Am. Rep. 205; 
20 Am. L. Reg. 180; 6 N. W. Rep. 571; Halley v. Northampton, 
8 Mass. 37; Mandlebaum vy. McDonell, 29 Mich. 78; S.C, 18 
Am. Rep. 61; Yard's App., 64 Penn. St 95; Bradley v. 
Peixoto, 3 Ves. 324. The great objection to such a condition 
is the fact that it would create a perpetuity. See Halley v. 
Northampton, 8 Mass. 37; Mandlebaum v. McDonell, 29 Mich. 
78; S. C., 18 Am. Rep. 61; King v. Burchell, 1 Amb. 379; 8. C., 
1 Eden, 424. 

(16) See De Peyster v. Michael, 6N. Y. 497; S. C., 57 Am. 
Dec. 470. 

(17) Co. Litt. 223b. Roll. Abr. 418, cond. 

(18) Barton v. Briscae, Jac. 603. See McIlvane v. Smith, 42 
Mo. 45; 8. C., 97 Am. Dec, 295. 

(19) 18 Ves. 429; S. C., 1 Rose. 197. 

(20) See Rochford v. Hackman, 9 Hare, 4§0. 

(21) See Trappers v. Meredith, L. R., 9 Eq. 229; Rippon Vv. 
Morton, 2 Beav. 63; Younghusband v. Grisborne, 1 Coll. C. C. 
400; Snowden v. Dales, 6 Sim. 524; Lear v. Leggett, 2 id. 479; 
Graves v. Dolphin, 1 id. 66; Pierey v. Roberts, 1 Myl. & K. 4; 
Green v. Spicer, 1 Russ. & My]. 395; Shee v. Hale, 13 Ves. 404. 

(22) Smith v. Moore 37 Ala, 237; Rugley v. Robinson, 10 id. 
702. 

(23) Baile v. McWharter, 56 Ga. 183. 

(24) McIver v. Smith, 42 Mo. 45; S. C., 97 Am. Dec. 295. 

25) Bramhall v. Ferris, 14 N.Y. 41, 44; Hallett v. Thompson, 
5 Paige Ch. (N. Y.) 583, 585. 

(26) Pace v. Pace, 73 N. C. 119; Dick v. Pitchford, 1 Dev. & 
Bat. (N. C.) Eq. 480; Mebane v. Mebane, 4 Ired. (N. C.) Eq- 3b 
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Rhode Island,(27) South Carolina,(28) in one of the 
United States District Courts ;(29) and in a case in the 
United States Supreme Court.(30) 

§7. SAME— AMERICAN DOCTRINE.—While in_ this 
country the decisions are conflicting, the better opinion, 
as well as the weight of judicial decision, is thought to 
be to the effect that the power of alienation is nota 
necessary incident of a life estate, or an equitable estate 
for life.(31) In the case of Nichols v. Eaton,(32) Jus- 
tice Miller, in commenting on Branton v. Robinson,(33) 
says: “ We do not see, as implied in the remark of 
Lord Eldon, that the power of alienation is a necessary 
incident to a life-estate in real property, or that the 
rents and profits of real property, and the interest and 
dividends of personal property may not be enjoyed by 
an individual without liability for his debts being at- 
tached as a necessary incident to such enjoyment. 
This doctrine is one which the English Chancery Court 
has engrafted upon the common law for the benefit of 
creditors, and is comparatively of modern origin. The 
doctrine, that the owner of property in the free exer- 
cise of his will in disposing of it, cannot so dispose of 
it, but that the object of his bounty, who parts with 
nothing in return, must hold it subject to the debts 
due his creditors, though that may soon deprive him 
of all the benefits sought to be conferred by the testa- 
tor’s affection or generosity, is one which we are not 
prepared to announce as the doctrine of this 
court.’’(34) 

§8. SAME—SAME—REASON FOR THE AMERICAN 
RULE.—The reason for the American rule holding that 
the objections to general restraints on the alienation 
and enjoyment of estates in fee do not apply to estates 
for life, is obvious when we remember that the ground 
of objection to the restraint in the case of estates in 
fee is, in the language of Lord Coke, that “ it is absurd 
and repugnant to reason that he hath no possibility to 
have the land revert to him, should restrain his feoffee 
in fee-simple of all powers to alien.(35) Another ob- 
jection is that were the restraint general, being co- 
extensive with the estate, it would contravene the rule 
against perpetuities.(36) But after the life estate the 
grantor still retains an estate in land, and may be sup- 
posed not indifferent about its alienation and enjoy- 
ment, and any restriction, when attached to a life 
estate, must necessarily be discharged within a period 
of the time falling short of any violation of the rule 
against perpetuities. For this reason courts have up- 
held restraints against the alienation of life estates as 
being neither opposed to the policy of the law nor re- 

(27) Tallinghast v. Bradford, 5 R. TI. 205. 

8) Keath v. Bishop, 4 Rich. (S. C.) Eq. 46. 

(29) Sanford v. Sackland, 5 Dill. C. C. 6. 

— Nichols v. Levy, 72 U. S. (6 Wall.) 433, 441; bk. 18 L. ed. 


(31) Nichols v. Eaton, 91 U.S. 725, 727; bk. 23 L. ed. 254. 
See Sparahawk v. Cloon, 125 Mass. 263, 266; Bramman v. Stiles, 
19 Mass (2 Pick.) 460, 464; Arnwine v. Carroll, 8 N. J. Eq. (4 
Halst.) 620, 624; Rife v. Geyer, 59 Penn. St. 393; Brown v. 
Williamson, 36 id. 338; Holdship v. Parerson, 7 Watts (Penn.), 
i447; Camp v. Cleary, 76 Va. 140; S. C., 14 Cent. L. J. 138; Hyde 
¥. Woods, 94 U. 8. 523, 526; bk. 24 L. ed.; Nichols v. Eaton, 
910. S. 716, 727-729: bk. 23 L. ed. 

(32) 91 U. S. 716; bk. 23 L. ed. 254. 

(33) Ib Ves. 429. 

(34) See Hill v. MacRea, 27 Ala. 175; Leavitt v. Beirne, 21 
Conn. 8; Hope v. Elliot ,8 B. Monr. (Ky.) 56; Frazier v. Barnum, 
WN. J. Eq. 4 (C. E. Gr.) 316; Barnett’s App., 47 Penn. St. 399, 
402; Eyrick v. Hetrick, 13 id. 491; Morris v. Johnson, 5 id. 289; 
Ashurst v. Given, 5 Watts & S. (Penn.) 323; Vaux v. Parke, 5 
id. 19; Johnson v. Zanes, Trustees, 11 Gratt. (Va.) 552; Mark- 
_ v. Guerrant, 4 Leigh (Va.), 279; Fisher v. Taylor, 2 Rolle, 

(35) Co. Litt. 223a. 

(36) See Hawley v. Northampton, 8 Mass. 37; Mandlebaum v. 
McDonell, 29 Mich. 78; S. C., 18 Am, Rep. 61. 





pugrant to the nature of the estate to which they are 
attached .(37) 
New York Ciry. 
_——_—____—_ 
CONFLICT OF LAWS—RIGHTS OF RECEIVER. 


WISCONSIN SUPREME COURT, JANUARY 10, 1893. 


JAMES M. KERR. 


GILMAN V. KETCHAM. 

Where, in voluntary proceedings for the dissolution of a cor- 
poration of another State, a receiver is appointed by a 
court of that State, and the creditors are enjoined from 
prosecuting actions against the corporation, the courts of 
this State will recognize the rights of the receiver toa 
claim of the corporation against a citizen of this, in pref- 
erence to a creditor of the corporation, a citizen of the 
same State as the corporation, who brings an action 
against the corporation, and garnishes the creditor. 


PPEAL from Circuit Court, Milwaukee county; 
D. H. Johnson, Judge. 

Action by Alfred Gilman, as administrator of Win- 
throp W. Gilman, deceased, against the Hudson River 
Boot & Shoe Manufacturing Company as defendant, 
and Hubbard & Baker as garnishees. William M. 
Ketcham, receiver of defendant, intervened. Judg- 
ment for intervenor. Plaintiff appeals. 

The case was that the plaintiff, in his representative 
capacity as administrator of the estate of Winthrop 
W. Gilman, deceased, on the 24th day of September, 
1891, was a creditor of the Hudson River Boot & Shoe 
Manufacturing Company, a corporation created and 
existing under the general laws of the State of New 
York, in which State the plaintiff also resided, in the 
sum of $947.87, and commenced an action in the Cir- 
cuit Court of Milwaukee county, in which Hubbard & 
Baker, of West Superior, Wis., were garnished, as 
being indebted to the said corporation, September 26, 
1891; and on the I4th of the following month they filed 
their answer, admitting an indebtedness to the defend- 
ant of $545.41, and paid that sum into court. On the 
8th of February, 1892, by stipulation between the plain- 
tiff's attorneys and the attorneys for William M. 
Ketcham, the interpleading claimant, he was allowed 
to interplead in respect to his claim to said money, 
and serve his answer within twenty days thereafter. 
In his answer he alleged that he was a resident and 
citizen of New York, and that on and prior to the 
29th of July, 1891, the defendant, the Hudson River 
Boot & Shoe Manufacturing Company, was a corpora- 
tion, organized and existing under the laws of that 
State, and the garnishees were indebted to it in the 
sum stated in their answer and so paid into court. 
That on the 28th of July, 1891, proceedings were com- 
menced in the Supreme Court of the State of New 
York in and for Dutchess county, in a case entitled 
**In the matter of the application of a majority of the 
trustees of the Hudson River Boot & Shoe Manufac- 
turing Company for a final order dissolving said cor- 
poration,” for the purpose of effecting a voluntary 
dissolution of the corporation and the distribution of 
its effects, which proceedings were carried on under 
and in pursuance of title 11 of the Code of Civil Pro- 
cedure, chapter 17, sections 2419-2430, entitled ‘** Pro- 
ceedings for the voluntary dissolution of a corpora- 
tion.”” 3 Bliss’ N. Y. Code, § 2413. That a petition 
had been presented to the Supreme Court, in sub- 
stance as required by the statute, by a majority of the 
trustees, stating, among other things, that the stock, 





(37) Jackson v. Silvernail, 15 Johns. {N. Y.) 278: McWilliams 
v. Nisley, 2 Serg. & R. (Penn.) 307; Parry v. Harbart, 1 Dyer, 
45b. Restraints in the nature of fines upon alienation have 
been held good in ‘eases for life in New York. Jackson v. 
Gwat, 7 Cow. (N. Y.) 285; Livingston v.Stickley, 7 Hill (N. Y.), 
253. 
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effects aud other property of the corporation were not 
sufficient to pay the just demands for which it was 
liable, or to afford » reasonable security to those who 
might deal with it, and that the petitioners deemed it 
beneficial fur the interests of the stockholders that it 
should be dissolved; aschedule being annexed thereto 
containing a true accouut of all the creditors of the 
corporation and unsatisfied engagements, a statement 
of the name and place of each creditor, etc., a state- 
ment of the sum owing to each creditor or other per- 
son, etc., a statement of the true cause and considera- 
tion of the indebtedness to each creditor, a full, just 
and true inventory of all the property, etc., of the cor- 
poration, a statement of eacb incumbrance upon its 
property, and a full, just and true account of the 
capital stock of the corporation, specifying the name 
of each stockholder, which was duly verified. The 
court made an order July 29, 1891, requiring all persons 
interested to show cause before the court, at Special 
Term to be held October 31, 1891, why the said corpora- 
tion should not be dissolved. That on the same day, 
upon notice and verified petition of the president of 
the corporation, served upon the attorney-general of 
the State of New York, he consented that the motion 
be granted, and the court appointed the claimant, 
William M. Ketcham, temporary receiver of the prop- 
erty of said corporation, with the powers and duties 
specified in section 1788 of the Code of Civil Procedure 
of that State, and he qualified as such. That on the 
same day, upon motion and consent of the attorney- 
general thereto, the said Supreme Court ordered that 
the creditors of the said corporation, and each and 
every one of them, be, and they were thereby, re- 
strained from bringing any action against the corpora- 
tion for the recovery of any sum of money, and they 
were thereby enjoined from taking any further pro- 
ceedings on any such actions theretofore commenced. 

That this order was served personally upon the plain- 
tiff on the 5th of August, 1891, in New York. That on 
the 3lst of October, 1891, pursuant to the order to show 
cause, and due notice thereof given to each of the 
creditors, stockholders and persons interested in said 

corporation or its affairs, the court ordered and ad- 
judged that the said corporation be, and it was thereby, 

dissolved, and that William M. Ketcham, the inter- 
pleading claimant, was appointed permanent receiver, 

and qualified as such; and by virtue of such proceed- 

ings he became vested with the right and title to all 

the property, effects and credits of every description 

belonging to said corporation, and became entitled to 

receive the said sum of $539.45, so admitted by said 

garnishees to be due, and theretofore paid into court; 

and that the plaintiff, at the time of the service upon 

him of said injunctional order, was and still is a 

resident of the State of New York, and prior to the 

time when said garnishees made and filed their answer 

they had notice of the appointment of the claimant as 

such receiver. The claimant demanded judgment 

that the clerk pay over said sum to him, and for his 

costs. The plaintiff demurred to the petition, on the 

ground that it did not state facts sufficient to con- 

stitute a cause of action or claim to the fund disclosed 

and paid into court, and for that the claimant had no 

legal capacity to maintain the petition. Motion was 

made to strike out the demurrer as frivolous, and the 

court so ordered, with $10 costs, and that the claimant 

have judgmeut, with leave to the plaintiff to take issue 

upon said claimant’s intervening petition, or such 

other proceedings as he might be advised, within 

twenty days. Plaintiff appealed from the order. 


Rietbrock & Halsey, for appellant. 
Williams & Robinson, for respondent. 
PinneEy, J. It is not disputed but that the proceed- 


ings in the Supreme Court of New York were properly 


instituted and conducted, and the dissolution of the 
corporation regularly adjudged, upon the voluntary 
application of its trustees, and the respondent ap- 
pointed receiver of all its property, assets and estate 
according to the statute of that State, with a view of 
applying the proceeds equally to the payment of all 
its creditors, and the distribution of any residue 
equally to and among its stockholders. The plaintiff 
in this action was at the time, and still is, a resident 
aud citizen of the State of New York, of which State 
the corporation was a citizen, and he was served with 
an injunction in that proceeding restraining him, asa 
creditor of the corporation, from commencing any suit 
against it to enforce the collection of his debt, in order 
that the property and assets of the corporation might 
be properly and judiciously administered and applied 
by the receiver under the authority of the court ap- 
pointing him, and in the regular and orderly adminis- 
tration of its estate. The proceeding did not con- 
template a discharge of the debtor as upon the surren- 
der and application of his property under insolvent 
laws, but the property of the corporation was passed 
and vested, pursuant to the statute, in the respondent 
as its receiver, and the corporation was dissolved, so 
that no other than the receiver had a right to assert or 
maintain any title to it thereafter, and he could do so 
only for the purpose of its equal and just application 
to the payment of its creditors, and the just division 
of any residue to and among its stockholders. The 
effect of such voluntary dissolution was to place all its 
property and assets in custodia legis, to be collected 
and applied by the receiver. There is nothing in the 
statute of New York, or in this proceeding under it, in 
conflict with or in contravention of the laws or public 
policy of this State, as declared by its statutes and the 
decisions of its courts, nor does the present proceeding 
interfere, or tend to interfere, with or prejudice the 
rights of any citizen of this State. The case concerns 
citizens of New York alone, the garnishees having 
paid the fund into court and been discharged. The 
case is therefore free from all objections which, by the 
general current of authority, might prevent or induce 
the courts.of Wisconsin to refrain from giving, ina 
spirit of just interstate comity, the same force and 
effect here to the proceedings in the Supreme Court of 
the State of New York in question as would be ac- 
corded to them there. There are many cogent reasons, 
in our judgment, why we should accord to them such 
effect upon principles of comity. ‘The situation, in 
brief, is that afier the plaintiff had been enjoined, bya 
competent court of the jurisdiction in which he resided, 
.from bringing any action against the corporation, his 
debtor, for the recovery of any sum of money, so that 
he should not obtain any undue preference over its 
other creditors, in violation of the purpose and policy 
of the law of New York and the proceeding thus in- 
stituted, and after an adjudication absolutely dissolv- 
ing the corporation had been made, and after the title 
to its property, effects and credits had been vested in 
the claimant as such receiver, the plaintiff came into 
the Circuit Court of this State, and commenced an 
action to recover his demand against a dissolved cor- 
poration. The question is one wholly between parties 
residing in New York, and bound by the proceedings 
in question, neither of whom is in any position to in- 
voke the assistance of the courts of this State to defeat 
or deny full effect to the proceeding in New York, or 
the title resulting from it. Itis clear that the adjudica- 
tion of dissolution, and the appointment of the receiver 
vesting in him the title to the chose in action in ques- 
tion, were binding on these parties, and the courts of 
New York would have enforced the receiver's title had 
this controversy originated there. ‘lhe plaintiff asks 
us toaid him in violating the law of his own State, 





and evading the process of itscourts. Our own citizens, 
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ina proper case, would nodoubt be protected against 
the effect of such extra-territorial act and adjudi- 
cation. if injurious to their interests, or in conflict 
with the laws and public policy of Wisconsin, and effect 
would not be given to it at the expense of injustice to 
ourown citizens. The transfer of this debt, valid in 
New York, must, we think, be held valid on principles 
of comity here When therefore the} garnishee pro- 
cess was served, there was no debt due to the corpora- 
tion upon which it could act, and the money that has 
been paid into court belongs to the receiver claimant; 
and no principle of public policy or rights of citizens 
of Wisconsin intervening, by a fair and liberal spirit of 
comity our courts ought to give the same force and 
effect to the proceedings in question as they would 
have in the courts of New York. 

The tendency of modern adjudications is in favor of 
aliberal extension of interstate comity, and againsta 
narrow and provincial policy, which would deny proper 
effect to judicial proceedings of sister States under their 
statutes and rights claimed under them, simply be- 
cause, technically, they are foreign, and not domestic. 
In the recent case of Cole v. Cunningham, 133 U. 8S. 
107, the subject was very fully considered, and the 
various cases were cited; and it was there held that a 
creditor who isa citizen and resident of the same State 
with his debtor, against whom insolvent proceedings 
bave been instituted in said State, is bound by the as- 
sigument of the debtor’s property in such proceedings, 
and if he attempts to attach or seize the personal prop- 
erty of the debtor, situated in another State and em- 
braced in the assignment, he may be restrained by in- 
junction by the courts of the State in which he and his 
debtor reside; that every State exercises, to a greater 
or less extent, as it deems expedient, the comity of 
giving effect to the insulvent proceedings of other 
States, and where the transfer of the debtor’s property 
is the result of a judicial proceeding, as a general rule, 
no State will carry it into effect, to the prejudice of its 
own citizens. Reynolds v. Adden, 13¢ U. 8 353, 354. 
In Bagby v. Railroad Co., 86 Penn. St. 291, it was held 
that, where a receiver of a corporation has been ap- 
pointed by a court of competent jurisdiction in another 
State. a creditor who resides in that State, and is bound 
by the decree of its court appvinting the receiver, can- 
not, in an attachment or execution, recover the assets 
of the corporation in another State, which the receiver 
claims. In Bacon v. Horne, 123 Penn. St. 452, 453, 
speaking to this point, the court said: ‘* As before ob- 
served, both of these parties, plaintiffs and defendant, 
are residents of New York. They come into this State 
te obtain ar; advantage by our law which they could 
not obtain by their own. They are seeking to nullify 
the law of their own State, and ask the aid of our 
courtto do so. This they cannot have If for no other 
reason, it is forbidden by public policy, and the comity 
which exists between the States. This comity will 
always be enforced when it does not conflict with the 
rights of our own citizens.” Tc the same effect is the 
case of In re Waite, 99 N. Y. 433, 439, 448, and also 
Phelps v. McCann, 12? id. 641. In Toronto General 
Trust Cc. v. Chicago, B. & Q. R. Co., 123 id. 37, 47, it 
was said that “ foreign receivers and assignees, taking 
their title to property by virtue of foreign laws or legal 
Proceedings in foreign courts, may come here and 
Maintain suits in our courts when they do not come in 
conflict with the rights or interests of domestic cred- 
itors;” and the general rule laid down in Bank v. 
Lacombe, 84 N. Y. 367, must be considered as qualified 
by these cases. The same doctrine is laid down in 
Woodward v. Brooks, 128 Ill. 222, where it is held that, 
if an assignment is valid in the State where made, it 
will be enforced in another State as a matter of comity, 
but not to the prejudice of the citizens of the Tatter, 
who may have demands against the assignor; that 





while it is contrary to public policy to allow the prop- 
erty of a non-resident debtor to be withdrawn from the 
State, and thus compel creditors to seek redress ina 
foreign jurisdiction, yet forall other purposes between 
the citizens of the State where the assignment is made, 
if valid by the lex loci, it will be carried into effect by 
the courts of Illinois; and this rule is held not to bein 
conflict with Rhawn v. Pearce, 110 Ll. 350. The assign- 
ment in this case was voluntary, it is true, and not by 
proceedings in invitum. 

We are unable to see upon what substantial ground 
it can be maintained that the title of the receiver in 
this case, founded upon the voluntary dissolution of 
the corporation, does not stand on equally as favorable 
ground as that of an assignee for the benefit of cred- 
itors. Parsons v. Insurance Co., 31 Fed. Rep. 305; 
Relfe v. Rundle, 103 U. 8. 222, 225; Williams v. Hinter- 
meister, 26 Fed. Rep. 889. In Bank v. McCleod, 38 
Ohio St. 174, it was held that a receiver appointed un- 
der the authority of the court of one State, and vested 
with the title to property temporarily in another, 
might, under the comity between States, by an action 
brought in the latter State in his own name, assert his 
right to the possession of it, where such right was not 
in conflict with the rights of the citizens of the latter 
State, nor against the policy of its laws; nor is there 
any thing in the case of McClure v. Campbell, 71 Wis. 
350, in conflict with this conclusion. Mr. Justice Lyon 
had in view in that case the question of giving effect to 
foreign insolvency proceedings resulting in a discharge 
of the debtor prejudicially to the interests of citizens 
of the State wherein the assignee attempted to enforce 
the assignment. In Filkins v. Nunnemacher (Wis.), 
51 N. W. Rep. 79, the question was whether judicial 
comity would allow a receiver, appointed in a cred- 
itors’ suit in another State, to maintain a suit in Wis- 
cousin to set aside an alleged fraudulent conveyauce, 
from the debtor to the defendant, of property within 
the latter State, and presented an entirely different 
question from the one in this case, which is whether a 
foreign receiver can be heard to assert in the courts of 
this State a title to property which he claims by an as- 
signment, valid and binding against all the parties to 
the litigation, and is more nearly analogous to the 
question involved and decided in Cook v. Van Horn, 
81 Wis. 291. The question is not materially different 
from that involved in Smith v. Railway Co., 23 Wis. 
267, where it was determined that effect would be given 
by the courts of this State, subject to the qualifications 
here stated, to an assignment made in another State 
by a party in order to avoid imprisonment in proceed- 
ings supplemental to executiou for refusal to apply 
rights in action—corpurate stocks—to the payment of 
a judgment; and it is evident that, if the title de- 
pended wholly upon the coercive power of the court, 
the result would have been the same. The principle is 
universal that the assets of insolvent corporations are 
to be regarded as a trust fund for the benefit of all the 
creditors, and “that kind of diligence by which one 
creditor of an insolvent corporation secures to himself 
a prior right to its property, and an unequal advantage 
over the other creditors is without merit, and more 
selfish than just.’’ Ballin v. Loeb, 78 Wis. 404. The 
public policy of Wisconsin and New York in this re- 
spect are in accord. For these reasons we are of the 
opinion that the claim of the receiver, as stated in his 
intervening petition, to the fund in court, must be 
sustained, and that the Circuit Court properly over- 
ruled the plaintiff's demurrer thereto. 

—————».—_—— 


A UNITED STATES JUDGE UNDER INDICT- 
MENT. 


‘HE rare experience of being arrested and placed 
under bonds on criminal charges made against a 
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a judge of a court of great dignity and influence was 
that which Judge James G. Jenkins, of the United 
States Circuit Court, was recently compelled to un- 
dergo. Judge Jenkins was several years ago one of 
the ablest and most successful members of the Milwau- 
kee bar, and his appointment by President Cleveland 
to the judgeship of the United States District Court 
was wellreceived. He fully sustained his high repu- 
tation as a member of the District Court bench, and 
when Judge Gresham resigned his place in the United 
States Circuit Court to become a member of the Cabi- 
net, the appointment of Judge Jenkins to the vacancy 
was accepted as the natural outcome of his successful 
career in the lower court. Judge Jenkins bas done 
nothing to impair his good repute as a judicial officer, 
but unfortunately he was one of the directors of the 
Plankinton Bank of Milwaukee, which failed several 
weeks ago. The grand jury which investigated the 
bank failure decided that the bank officials had re- 
ceived a number of deposits after the time when they 
must have known that the bank was insolvent. In- 
dictments were therefore found against the officers 
and directors of the bank for violation of the Banking 
Law. Judge Jenkins had little to do with the active 
operations of the bank, but his name was on the list of 
directors. The grand jurors hesitated as to whether 
to include his name among the indicted officials, but a 
majority thought that no discrimination should be 
shown as to any of the directors. Consequently Judge 
Jenkins’ name appeared on three of the indictments, 
and he was compelled to give bail to the amount of 
$15,000. Judge Jenkins felt keenly his position, and it 
was reported that he would resign his place on the 
bench. He consulted however with Chief Justice Fuller, 
of the United States Supreme Court, and with other 
judges, and all advised him not to offer his resignation, 
as he was conscious of no wrong-doing. He still has 
the respect and esteem of his neighbors and friends, 
and of the bar of his circuit. Whether he has been 
guilty of any technical violation of the law is yet to be 
determined, but those who have known him will not 
be ready tu believe that he has knowingly done any 
wrong.—New York Tribune. 
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CORRESPONDENCE. 








THE PROPERTY RiGuts oF LUNATICS. 
Editor of the Albany Law Journal: 

For years prior to my removal to the West I was a 
subscriber and interested reader of your journal. 

I have found the statement of an Illinois case on page 
337 of Volume 23, which is evidently credited to the 
wrong case—Dodge v. Cole, found in 97 Ill. 338; S. C., 
37 Am. Rep. 111. I am anxious to substantiate the 
statement made in the JouRNAL, as the right of a lu- 
natic to recover his farm sold fur taxes before office 
found depends upon it. 1 have thus far failed to dis- 
cover the case to which the person who framed the 
statement should have referred, and not knowing by 
what method such statements are compiled for the 
JOURNAL, I take this liberty of addressing you, in hope 
you may be able to direct me in my search. 

Yours truly, 

CLAY CENTER, KANSAS. H. W. STacKPOLe. 

We infer that our correspondent has only looked 
at the American Reports, in which the case of 
Dodge v. Cole is much abridged by omitting along 
syllabus, all the arguments of counsel, and several 
pages of the opinion of the court. If he will read 


the full report of that case in 97 Illinois Reports, he 
will find that the paragraph in the twenty-third vol- 
ume of this journal to which he refers is copied ver- 
batim from the official syllabus. 





NOTES. 


'NHE Borden trial cost Bristol county, Mass., about 

$14,000, and the tax-payers are wondering if it 
would not have been a money saving process for them 
to have a police force composed, at least in large part, 
of competent men. 


The following story of a suit for breach of promise, 
tried some years ago, was recently told by a relative of 
the defendant: The case began to look very much as 
if it should be won by the fair plaintiff, when one 
morning as the friend came down street he observed 
the attorney for the defense waving his hat and wear- 
ing a happy expression of countenance. As he came 
near the attorney exclaimed: ‘‘ We’ve beaten them! 
We've beaten them!’’ “ How so?” queried the rela- 
tive, wondering what new phase the case could have 
assumed. ‘She died last night!’’ joyfully replied the 
attorney.— Buffalo Courier. 


Sir Francis Jeune was recently called upon to con- 
sider whether a confession of adultery to a clergyman 
was admissible in evidence, and he held that there 
were no grounds for the witness refusing to answer. 
The law of England does not recognize privilege in 
the communications made to clergymen in the nature 
of penitential confessions, nor even secrets confided to 
Roman Catholic priests in the course of confession. 
By the New York Civil Code ‘‘a clergyman or priest 
cannot, without the consent of the person making the 
confession, be examined as to any confession made to 
him in his professional character in the course of dis- 
cipline enjoined by the church to which he belongs.” 
Chief Justice Best and Baron Alderson were opposed 
to compelling clergymen to divulge confessions; but 
the English law is as stated and as applied by Sir F. 
Jeune.—London Law Times. 


‘* Postmaster Dayton’s experience with the clerk in 
the bureau of information in the post-office, a few days 
augo,’’ remarked Recorder Smyth to a Sun reporter, 
‘reminds me of the time when I was an assistant 
United States district attorney. John McKeon was 
then district attorney. When Mr. McKeon was on 
his vacation I was left in charge. We had in the office 
then a young man, whose business it was to attend to 
the wants of visitors. This young man on the day in 
question was reclining in a chair with his feet cocked 
on a desk. He was industrivusly puffing a cigar. There 
was a knock at the door. 

“**Come in,’”’ yelled the clerk. The door opened and 
two gentlemen entered. 

*«*Well, what's wanted ?’’’ the clerk said in au inso- 
lent tone without changing his position or removing 
the cigar from his mouth. 

***Ts Mr. McKeon in?’ the elder of the two visitors 
inquired politely. 

“** No, be’s out of town,’ replied the clerk gruffly. 

*“*] am very sorry,’ the visitor went on, apparently 
not noticing the clerk’s insolence, ‘ for I have not seen 
him ever since we were in Congress together.’ 

“*So?’ muttered the clerk, in a tone that plainly ex- 
pressed ‘I don't care a continental.’ 

“ *Can I leave him a line?’ the visitor asked. 

*** Yes; you'll find pens and paper over there,’ an- 
swered the clerk, pointing with his thumb at a dirt- 
begrimed table in the corner. 

The visitor sat down and wrote a line on a small 
piece of paper, which he handed to the clerk, who 
glanced at it. Down came his feet with a thump on the 
floor. On the paper was written ‘ Franklin Pierce.’ 

“The visitors were the president of the United 
States and his private secretary. When the clerk re- 
covered from his astonishment he was alone. From 
that day there was a marked change in the reception 
of visitors in that office.” 
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DIGEST 


OF THE 


COMBINED OFFICIAL SERIES OF NEW YORK 
STATE REPORTS, BEGINNING WITH 138 
N. Y., 6 HUN, AND 2 MIS., AND INCLUD- 
ING A DIGEST OF ALL OF 69 HUN AND PART 
OF 4 MIS. NOT YET PUBLISHED IN AD- 
VANCE SHEETS. 


CONTEMPT. 


4. Fine for parting with money in violation of in- 
junction order in supplementary proceedings should 
be limited to the amount transferred. 3 Mis. Rep. 560. 

5. The fine for disobedience of an order in supple- 
mentary proceedings cannot exceed $250 and costs, un- 
less itis based upon legal proof of actual damages. 3 
Mis. Rep. 559. 

6. Where the evidence of violating an injunction is 
sufficient, the objections to the proceedings are purely 
technical, and, before institution of contempt proceed- 
ings, defendant was informed of his violation and 
warned to cease, an order adjudging him guilty will 
be affirmed. 69 Hun, 110. 


CONTRACT. 


1. No AGREEMENT.—-A memorandum which names 
the term of employment, rate of compensation and gen- 
eral nature of the business is not a contract if subject 
to conditions and regulations to be thereafter agreed 
upon by the parties. 4 Mis. Rep. 261. 

2. Such conditions and regulations can be waived or 
agreed upon by the parties orally, where the agreement 
is not within the provisions of the statute of frauds. 
Id. 

3. A failure to comply with the conditions of an 
offer to exchange stock of a railroad company, formed 
by reorganization, for stock of the original company, 
whether the result of misapprehension, inadvertence 
or neglect, precludes the making of a contract and 
gives no right to an action for damages upon the theory 
of a breach of an express contract. 69 Hun, 250. 

4. CONSTRUCTION. — Construction of contract be- 
tween ship-owner and broker made by telegram. 3 
Mis. Rep. 449. 

5. Where, to a contract to erect a building for its 
cost and a stipulated sum for services, a memorandum 
was annexed, containing a list of work and materials, 
with sums set opposite each, a finding that the amount 
stated in the memorandum was a mere estimate and 
not an agreement was held to be warranted by the 
evidence. 69 Hun, 69. 

6. Proof of the cost in gross and detail, accompanied 
by vouchers and testimony of materialmen that théir 
bills were reasonable and just, is sufficient to sustain 
& finding in favor of the contractor, in the absence of 
proof that the articles were not delivered. Id. 

7. An agreement signed at the same time with the 
Mortgage, reciting the intent of the mortgagor to 
secure indorsements and advances, and that when the 
amount shall be ascertained the mortgagee shall in- 
dorse the same on the mortgage, does not pass the legal 
title to mortgagee, or render him a trustee of the prop- 
erty, or make such ascertainment a condition prece- 
dent to the right to foreclose. 69 Hun, 28. 

8. Construction of contract of employment as phy- 
siclan from consideration of the entire agreement and 
the situation and acts of the parties. 68 Hun, 559. 

9. A statement that there would be no delay in get- 
ting the materials does not amount to a warranty that 
they will be supplied without delay. 4 Mis. Rep. 167. 





10. Where the written contract is silent as to the 
time of performance the law implies that it is to be 
performed within a reasonable time, and evidence of a 
contemporaneous agreement is inadmissible to vary 
such implication. 4 Mis. Rep. 167. 

11. Where work is to be done to the satisfaction of a 
person, the satisfaction contemplated is a reasonable 
one, and not a mere whim. 4 Mis. Rep. 188. 

12. Interest clause in a contract for the sale of real 
estate, construed. 68 Hun, 313. 

13. Where a contract in writing is executed in dupli- 
cate the two instruments must be construed together 
as constituting the agreement between the parties. 68 — 
Hun, 196. 

14. In case of variances in them the burden rests 
upon the plaintiff to show that the duplicate in his 
possession is the true one. Where the writings are 
the only evidence he fails to establish his case by a 
preponderance of evidence. Id. 

15. The sense in which an instrument is to be inter- 
preted is its apparent sense, not the sinister, furtive 
sense of one of the contracting parties, which is forced 
out of the language by technical precision. 4 Mis. 
Rep. 127. 

16. Where a general intention is expressed and alsoa 
particular intention incompatible with the general in- 
tention, the particular intention may be considered iu 
the nature of un exception. Reaffirmed here as to 
trusts and under will of testator and subsequent will 
of his wife. 136 N. Y. 57. 

17. Contract by two insurance companies to share 
risk over a certain sum applies to all risks which have 
been written for a sum exceeding that amount. 138 
N. Y. 16. 

18. CONSIDERATION.—The expression of a considera- 
tion in a sealed instrument is not subject to contradic- 
tion for the purpose, or with the effect, of invalidating 
the instrument. 69 Hun, 546. 

19. The detriment to the promisee, which suffices as 
a consideration for a contract, must be a detriment on 
entering into the contract, not from the breach of it. 
2 Mis. Rep. 293. 

20. ALTERATION.—Change of a number in a contract 
for the sale of a sewing machine in place of another 
number corresponding to the machine changed is not 
material. 2 Mis. Rep. 264. 

21. CERTIFICATE.—Where a certificate of approval 
has been made, by contract, a condition precedent to 
pay ment for contract work, the contractor cannot re- 
cover without obtaining it, unless it bas been unrea- 
sonably or arbitrarily refused. 4 Mis. Rep. 124. 

22. Evidence tending to show that a refusal is arbi- 
trary, or at least to show circumstances from which it 
might be inferred, is competent. Id. 

23. The owner cannot take advantage of his own 
wrong and thus defeat the payment of a just claim. 

d 


24. PROMISE FOR BENEFIT OF THIRD PERSON.— A 
contract by a grantee to pay all charges for necessary 
attendance in case of the illness of the grantor inures 
to the benefit of the person rendering such services. 3 
Mis. Rep. 553. 

25. BreacH.—A seller is liable for breach of contract 
in not shipping at the contract time. 2 Mis. Rep. 95. 

26. A contractor is entitled to recover the ten per 
cent of the money to be paid on monthly estimates, 
which was to be reserved until the completion of the 
work, where the owner has suspended’ work for some 
time and refuses to give any assurance of resumption, 
138 N. Y. 480. 

27. The measure of damages in an action against a 
city for a breach of contract, stated. 4 Mis. Rep. 106. 

28. Where a contract provides that the contractor 
should erect a buildiug for the owner before a certain 
date, for a specified price, to be paid in four install- 
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ments at different points in the progress of the work, 
the contractor's tardiness in the work from the begin- 
ning does not entitle the owner to refuse to pay the 
seeond installment when the same is fully earned, and 
afterward to terminate the contract as for a breach 
thereof by the contractor, where the owner has acqui- 
esced in such delay up to the time such installment be- 
came due. 3 Mis. Rep. 545. 

29. For breach of contract by licensee for use of 
patented process, he cannot set up the invalidity of the 
patent. 2 Mis. Rep. 145. 

30. Parties and their privies only can take advantage 
of a breach of contract. 2 Mis. Rep. 388. 

30a. EXTRA WoOrRK.—In an action to recover on a 
contract, where there was more difficulty than had 
been contemplated in the prosecution of the work, 
arising from a difference in the soil, the enhanced diffi- 
culty of performance is no consideration to uphold a 
promise to pay an additional sum for the work. 3 Mis. 
Rep. 380. 

30b. Where a contractor, employed to construct 
sheds for a specified price, is put to extra labor in lay- 
ing the foundations through failure of the owner to 
grade properly the location, in accordance with the 
agreement, he cannot recover for such extra labor. 69 
Hun, 55. 

31. LraBryiry.—Where a building contract is aban- 
doned by both parties before completion, the owner, 
if he completes it, cannot recover the difference be- 
tween the cost of building and the contract price. 68 
Hun, 348. 

32. Where a series of notes were given for a contract 
then being carried out, a rescission of contract and ac- 
ceptance by the party giving the notes makes the 
maker and indorsers still liable on notes sufficient to 
pay for work already done. 2 Mis. Rep. 361. 

33. Where a contract provides that plaintiff is to ex- 
hibit at such time and places as the defendant shall 
direct, at a monthly salary, payable monthly while so 
exhibiting, she is entitled to recover the salary for the 
time she holds herself in readiness, but receives no 
directions. 4 Mis. Rep. 127. 

34. In the absence of any agreement to the contrary, 
salary is payable when due, at the place where the em- 
ployee is at the employer’s direction for the time 
being, in case the former is to be at such places as the 
latter shall direct. 4 Mis. Rep. 127. 

35. Where an installment of salary becomes due in 
this State under a contract made elsewhere, our courts 
have jurisdiction of an action therefor, though the 
parties ure non-residents. Id. 

36. The fact that plaintiff, under a contract giving 
defendant the right to terminate it upon payment of 
$2,000, closed down, sold the goods on hand and stop- 
ped the business under defendant's instructions, does 
not waive or release his rights under the contract. 4 
Mis. Rep. 58. 

37. Plaintiff is under no obligation to accept an offer 
of different employment, or a weekly salary in place of 
the contract compensation. Id. 

38. In such case, evidence of an offer by defendant 
to give plaintiff different employment is incompetent. 
Id. 
39. Contract of employment by a firm for a fixed 
term ends on its dissolution by the death of a member. 
4 Mis. Rep. 130. 

40. A continuation to manufacture a patented article 
after a contract for the exclusive right to manufacture 
and sell the same has expired, during the existence of 
the patent, raises an implied contract to pay the royal- 
ties at the rate fixed in the former contract. 68 Hun, 
188. 

41. The fact that the owner of the patent affirma- 
tively objected, and refused to contract under the old 
terms, will not preclude a recovery. Id. 





42. A contract for sale of two commodities, severed 
by agreement after the delivery of one of the com- 
modities, may be sued ou to recover value of first com- 
modity delivered, and the failure to deliver second ig 
no defense. 68 Hun, 161. 

43. STATUTE OF FRAUDS.— Facts constituting re- 
ceipt and acceptance under statute of frauds. 3 Mis, 
Rep. 92. 

44. The test to determine whether an agreement to 
pay the debt of another is within the statute of frauds 
is whether the party sought to be charged is the prin- 
cipal debtor primarily liable, or whether he is only 
liable in case of the default of a third party. 2 Mis, 
Rep. 417. 

45. Oral contract for employ ment for “ thirty-five or 
forty weeks, perhaps a year,”’ created no obligation to 
work a year and is not within the statute of frauds. 2 
Mis. Rep. 385. 

46. PUBLIC POLICY.—Agreement not to sue for any 
injury while in a party’s employ is against public 
policy and hence void. 2 Mis. Rep. 105. 

47. In an action for the price of oleomargarine it is 
no defense that it was designed to take the place of 
butter as an article of food. 3 Mis. Rep. 355. 

48. Contract entered into by a public official on 
behalf of the State or municipal body, which in it- 
self involves only the performance of lawful acts and 
the observance of public affairs, is not absolutely void, 
but voidable, though secured by the other contracting 
party through corrupt means. 4 Mis. Rep. 106. 

49. Such contract is operative as against the latter, 
unless the corporation sees fit to disaffirm it. To have 
this effect it is not necessary that the corporation 
should ratify the contract. Id. 

See EVIDENCE, 62, 63. 
PLEADINGS, 33-38. 


CONTRIBUTORY NEGLIGENCE. 
See NEGLIGENCE, 7-13. 


CONVERSION. 

1. An action lies against a corporation for the con- 
version of its own stock. <A conversion of a certificate 
of stock is, in legal effect, a conversion of the stock. 3 
Mis. Rep. 66. 

2. The refusal of a tenant in common to pay on de- 
mand to a co-tenant the latter’s portion of proceeds of 
sale of real estate owned by them in common, and sold 
under an agreement that the entire consideration 


-should be divided equally between them upon such 


sale, amounts to a conversion. 68 Hun, 177. 

3. A demand by afirst mortgagee upon the mort- 
gagor for the amount due, as a basis for a demand 
upon him for the mortgaged goods, before bringing 
suit for conversion against the subsequent mortgagee, 
who has taken possession and claims to be the abso- 
lute owner, is not necessary. 4 Mis. Rep. 299. 

4. An assignment of a right of action for conversion 
of the mortgaged goods, by a chattel mortgagee, con- 
veys his interest in the mortgage. 4 Mis. Rep. 147. 

5. Such assignment constitutes an election to rely on 
such action, instead of an action to recover the prop- 
erty. Id. 

6. A demand for property in defendant’s warehouse, 
of one lawfully in charge of the same, is sufficient to 
support conversion against defendant. Id. 

7. An execution creditor, who has induced the sheriff 
to seize and sell, and has indemnified him for seizing 
and selling joint property of the debtor and another, is 
liable for conversion of the third person’s interest in 
such property. 69 Hun, 18. 


CORPORATIONS. 


1. Section 48, chapter 564 of the Laws of 1890, has no 
application to a foreign corporation. 3 Mis. Rep. 418. 
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2. Though the word ‘‘company”’ is frequently used 
to denote an incorporated association, it does not nec- 
essarily involve that idea either in common speech or 
atlaw. 4 Mis. Rep. 172. 

§. CERTIFICATE.—The secretary of State has a right 
todetermine, subject to review, a question as to form of 
certificate of corporation, and whether it is entitled to 
be filed under the statute. 68 Hun, 24. 

4. SeAL.—The fact of a seal being used by a business 
concern is no proof of its incorporation. 4 Mis. Rep. 
172. 

5. DE FaAcTo.—In cases of de facto corporations there 
must have been at least an attempt made to organize 
under some law. 4 Mis Rep. 172. 

6. Where no such attempt has been made, but the 
parties act as though there had been, they are liable as 
partners and not as members of a corporation. Id. 

7. What things are necessary to be shown in order to 
establish the existence of a corporation de fucto. 4 
Mis. Rep. 172. 

8. DoMIcILE.—A domestic corporation has at all 
times its exclusive domicile and residence in the juris- 
diction of original. 138 N Y. 209. 

9. MorTGAGE.—Rights of a corporation mortgagor 
upon a sale of mortgage bonds deposited with a trust 
company as security, which were bid in by said com- 
pany under an agreement to give mortgagor oppor- 
tunity to redeem bonds after sale. 69 Hun, 168. 

10. SrOCKHOLDERS.—An action by a stockholder is 
barred by a judgment against his company. 68 Hun, 
131. 

ll. An agreement between stockholders that no one 
will sell, etc., stock without first giving the others op- 
portunity to purchase, doves not disable a member 
from transferring legal title to his stock, without the 
consent of the other parties, to a transferee who knew 
of the agreement at the time. 138 N. Y. 557. 

12. The specific performance of such an agreement 
by a court of equity rests in its discretion, but may 
not be demanded asaright. Id. 

13. The fact that the transferer may hvld the stock 
subject to the enforcement of the equitable remedy 
does not interfere with his legal title, nor preclude 
the company from according to him all the rights of a 
stockholder, unless prohibited from so doing by a 
judgment or process of the court. Id. 

14. Where such agreement contains a clause that it 
shall terminate whenever either party shall have dis- 
posed of his stock then owned or heid, a transfer by 
one, with the consent of the other parties, frees the 
shares from the agreement. Id. 

15. OrriceR.—Right of oflicer of corporation to com- 
pensation for special services. 3 Mis. Rep. 325. 

16. An officer of a corporation discounting a note to 
the order of the corporation and giving proceeds to the 
corporation becomes a bona fide holder of the note and 
can trausfer it to any one. 68 Hun, 33. 

¥. The authority of an officer of a corporation may 
be implied from the power he had been accustomed to 
exercise without dissent of the company, and presuma- 
bly with its acquiescence. 138 N. Y. 480. 

18. A trustee can make no agreement, valid as 
against the corporation, for the appropriation of the 
property of the corporation of which he is trustee, au- 
thorized by his own vote. 68 Hun, 532. 

19. An action by one director against another may 
be maintained to compel restitution of corporate 
Property which he has acquired to himself, transferred 
to others or lost or wasted by the violation of duty. 
68 Hun, 532. 

20. The charter of a domestic corporation, providing 
that “every director shall be personally liable for all 
debts incurred by the corporation during his adminis- 
tration to an amount not exveeding $5,000,” makes 
director liable, and this liability may be enforced in an 





action at law without joining other creditors or direct- 
ors. 2 Mis. Rep. 394. 

21. Liability of directors of a corporation on failure 
to file annual reports. 68 Hun, 317. 

22. Assignment of a debt, though made after the lia- 
bility of directors for failing to file annual report has 
accrued, carries with it the cause of action for the 
penalty. 68 Hun, 317. 

23. Dissolution of a corporation does not take away 
or impair any claim or remedy against its officers for 
any liability incurred previous to such dissolution. 68 
Hun, 317. 

24. MANUFACTURING.— Effect of chapter 40 of the 
Laws of 1848 and chapter 564 of the Laws of 1890. 2 
Mis. Rep. 1. 

25. A corporation created under the Corporation Act 
of 1890 for ** manufacturing and supplying gas for light- 
ing, * * * or for manufacturing electricity for pro- 
ducing light, heat or power,” is not limited to one of 
the purposes stated. 138 N. Y. 151. 

26. ELectron.—The right of a person aggrieved by, 
or complaining of, a corporate election, to have his pe- 
tition heard, is not affected by the fact that another 
party is joined as petitioner without authority. 138 
N. Y. 557. 

27. The receipt of illegal votes in favor of a candidate 
aut a corporate election, who receives a majority of the 
legal votes, does not defeat his election. Id. 

28. A general notice is all that is requisite to a valid 
meeting of the directors for the determination of mat- 
ters pertaining to the ordinary business affairs of the 
corporation. Id. 

29. It is the duty of the directors of a stock corpora- 
tion to provide a transfer-book to enable stockholders 
to exercise the rights given them by law. Id. 

30. The board of directors, at a meeting lawfully 
convened, have power to adopt a new stock-book. Id. 

31. Where the inspectors have been enjoined from 
using the legally adopted new stock-book, they have 
no right to use a furmer stock-book in determining 
the challenges. Id. 

32. CONVERSION.—An action lies against a corpora- 
tion for the conversion of its own stock. 3 Mis. Rep. 66. 

33. INsUNCTION.—Subdivision 3, section 1948 of the 
Code includes an action to enjoin the exercise of 
powers forfeited for non-user. 3 Mis. Rep. 333. 

34. Where, on an application fur a mandamus, under 
section 53, chapter 688 of the Laws of 1892, a material 
question of fact is raised, the relator is not entitled to 
a peremptory, but to an alternative writ. 68 Hun, 
547. 

84a. An agreement to restrain the disposition of stock 
for six months is against the statute and public policy 
and is not enforceable by injunction. 68 Hun, 

35. INSOLVENCY.—The insolvency of a corporation at 
the time bonds were issued does not render them void, 
where it appears that they were given in fair business 
transactions of which it received the benefit, and there 
has been no rescission or offer to rescind or restore the 
benefits received. 69 Hun, 168. 

36. The laws of this State prohibiting transfers of 
property by corporations in contemplation of insol- 
vency do not apply to a foreign corporation. 69 Hun, 
180. 

37. SEQUESTRATION. — Judgment of sequestration 
against a domestic corporation, enjoining its creditors 
from bringing actions against it, rendered by a court 
having jurisdiction of the action and parties, during 
the year, allowed by section 24 of the former Manufac- 
turing Act of 1848, excuses the creditor from comply- 
ing with the condition precedent to bringing action 
against the stockholders. 69 Hun, 562. 

88. The sequestration judgment is not open to 
collateral attack in the action against stockholders. 
Id. 
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39. Judgment of sequestration and appointment of 
permanent receiver do not prevent a corporation from 
appealing from adverse judgments. 68 Hun, 401. 

See EVIDENCE, 64. 
FoREIGN CORPORATIONS, 1, 2. 


COSTS. 


1. ALLOWANCEs.—Rules applicable to the granting 
of allowances out of funds or estates in equity cases, 
stated. 4 Mis. Rep. 19. 

2. AMENDMENT. —Amount of costs, paid as a condi- 
tion of amendment, cannot be again taxed by either 
party. 69 Hun, 127. 

3. APPEAL.—The Court of Appeals may, on appeal 
from the decision of the General Term, pass upon the 
question of the right of the lower court to make the 
allowance. 138 N. Y. 252. 

4. ComMON PLEAs.—Proper costs by prevailing party 
at General Term of New York Common Pleas is $10 
and disbursements. 2 Mis. Rep. 189. 

5. Equiry.—The court has power in its discretion 
to charge expenses of reference upon the holder of the 
subsequent mortgage in action to decide right to sur- 
plus over first mortgage. 138 N. Y. 48. 

6. EXTRA ALLOWANCE.—The basis of an allowance 
on a partnership accounting is the amount for which 
judgment was obtained. 69 Hun, 183. 

7. An allegation of damages as a ground for injunc- 
tive relief forms no basis for an extra allowance in an 
action against an elevated railroad. 3 Mis. Rep. 239. 

8. Nor will a judgment for past damages, subse- 
quently reversed, furnish such basis. 1d. 

9. INTEREST.—Interest for costs disallowed where 
judgment entered prior did not contain amount of 
costs. 68 Hun, 97. 

10. INTERLOCUTORY JUDGMENT.—An interlocutory 
judgment, sustaining demurrer, may include costs and 
award execution for their collection. 3 Mis. Rep. 258. 

1l. On sustaining a demurrer to one of several 
counter-claims plaintiff is entitled only to $20, trial fee. 
3 Mis. Rep. 247. 

12. NEw TRIAL.—A defendant, not protesting against 
submission of case to jury, where judgment was subse- 
quently reversed on appeal as against evidence, costs 
must be taxed against said defendant. 3 Mis. Rep. 
100. 

13. OrrerR.—T wo actions for libel being joined, and 
offer of judgment and costs being accepted before 
notice of trial was served, party succeeding was ouly 
entitled to costs before trial. 3 Mis. Rep. 110. 

14. Orrice.—In an action against a school district 
trustee, « return by the justice that defendant had ob- 
tained his signature to a paper which he afterward un- 
derstood was a certificate of good faith, but which he 
did not so understand when he signed it, and which, if 
it was such, was uutrue, is not equivalent to the cer- 
tificate required by section 3244 of the Code, to exempt 
the trustee from costs. 69 Hun, 535. 

15. OwneER.—The attorney of record for the success- 
ful party is the owner of a judgment for costs only, 
and can counter-claim it in an action on contract 
brought against him by the judgment debtor. 4 Mis. 
Rep. 259. 

16. ReTaAxaTION.—Retaxation of costs of an action, 
which were taxed without notice, does not affect the 
judgment entered, but any sum disallowed is to be 
credited upon the execution or other mandate issued 
to enforce the judgment. 3 Mis. Rep. 512. 

17. SEVERANCE OF ACTION.—No costs can be awarded 
to plaintiff upon entry of judgment under section 511 of 
the Code, unless he electa not to continue the action for 
the remainder of the claim. 68 Hun, 528. 

18. SPECIAL PROCEEDING.—Application by railroad 
for authority to construct a road along a street, under 
chapter 565 of the Laws of 1890, is a special proceeding, 





and costs as of an action are properly awarded in the 
discretion of the court. 68 Hun, 252. 

19. TITLE TO REAL ESTATE.—Where a defendant 
pleads title in an answer not containing a counter. 
claim, such plea is deemed controverted without a re- 
ply, and aclaim of title to real property arises on the 
pleadings. 69 Hun, 455. 

20. In such case the plaintiff,,if he recovers any 
judgment, is entitled to costs without any certificate, 
and though no evidence on the question of title was 
offered on the trial. Id. 

21. TRIAL FEE.—Plaintiff is entitled to tax two trial 
fees, where an inquest is opened, and cause, on trial, 
results in his favor. 4 Mis. Rep. 260. 

See APPEAL, 105, 106. 


COURT OF APPEALS. 
See APPEAL, 11-19. 


CREDIBILITY. 
See EVIDENCE, 9. 


CREDITOR’S ACTION. 


The interest in a liquor license, the transfer of which 
is entirely dependent upon the promise of the board of 
excise, is not property which can be reached by a 
creditor’s action. 68 Hun, 63. 


CRIMINAL LAW. 


1. ADULTERATION.—Under chapter 183 of the Laws 
of 1885 the question whether the milk is adulterated 
is to be determined from the chemical analysis alone. 
68 Hun, 341. 

2. The sample for such analysis, taken from the 
milk after the cream has separated, is not a fair 
sample. Id. 

3. In such case, evidence tending to show that the 
sample is improper, is admissible. Id. 

4. APPEAL.—Evidence inv this case was held not to 
raise a doubt as to the justice of the verdict sufficient 
to call upon the General Term to set it aside. 69 Hun, 

5. ASSAULT.—Form of complaint for criminal charge 
of assault. 69 Hun, 130. 

6. Conresston.— Where the only question is whether 
a defendant has confessed to crime voluntarily or un- 
der the influence of fear, and the verdict is “guilty,” 
it must be assumed that the jury found the confession 
to have been voluntary. 69 Hun, 243. 

7. Ferry.—The use of a small steam yacht in con- 
veying for hire, on Sundays and holidays, when not 
otherwise engaged by excursion parties, passengers 
from a village to private grounds used for picnic pur- 
poses, and not connected with a highway, does not 
constitute a maintenance of a ferry within the mean- 
ing of section 416 of the Penal Code. 69 Hun, 559. 

8. INDICTMENT.—An indictment which charges @e- 
fendant with taking $300 in United States notes and 
also “divers other” bank notes of the value of $300, 
will, in respect to the amount, sustain a conviction for 
grand larceny. 69 Hun, 222. 

9. An indictment, under chapter 646 of the Laws of 
1892, which contains no allegation that defendant was 
conducting the business as a public nuisance, is iusuf- 
ficient. 138 N. Y. 410. 

10. Insanity.—Partial or incipient insanity is not 
sufficient to excuse from criminal liability if there is 
still ability to form a correct perception of the legal 
quality of the act, and to know that it is wrong. 188 
N. Y. 398. 

11. A desire for self-destruction and the adoption of 
means to secure it do not, of themselves, indicate & 
mental impairment which has advanced to the stage 
of irresponsibility. 138 N. Y. 398. 
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12. An insane delusion with reference to the conduct 
or attitude of another cannot excuse the criminal act 
of taking his life, unless it is of such a character that, 
if true, it would have rendered the homicide excusable 
or justifiable. 138 N. Y. 398. 

13. Jury.—A juror, on his examination, need not 
swear in the very words of the statute. 158 N. Y. 595. 

14. A juror who, notwithstanding the fact that he 
has read of the transaction and formed an opinion, 
states that he thinks that he can render an impartial 
verdict according to the evidence, is competent. Id. 

15. Upon a challenge for actual bias on a murder 
trial, prejudice against defendant because he carried a 
pistol, without a statement on oath that such preju- 
dice would not, in any manner, influence his verdict, 
renders the juror incompetent, 69 Hun, 197. 

16. Where it is understood by the court and both 
counsel that achallenge toa juror for actual bias is 
being tried, an exception to the overruling of a chal- 
lenge for cause may be available, though there may 
not have been a strict compliance with the require- 
ments of section 380 of the Code of Criminal Pro- 
cedure. Id. 

17. LARCENY.—Obtaining money from one seeking 
employment, by trick or device, as security and not as 
aloan, to be returned at the termination of a contract 
for the employment of the owner of the money cousti- 
tutes larceny. 69 Hun, 222. 

18. In such case an indictment which charges that 
the defendant ‘‘ feloniously did steal, take and carry 
away” the property of the complainant therein de- 
scribed, is sufficient to support a conviction. Id. 

19. PUBLIC PAPERS.—-It is no defense to an indictment 
for destroying papers filed in a public office, that they 
were private papers of the persons sending them, or 
that the information communicated in them was con- 
fidentially disclosed. 158 N. Y. 386. 

20. Form of indictment against commissioner of sta- 
tistics of labor for destroying papers filed in his office 
held sufficient. Id. 

21. Papers which come within the purview and under 
the protection of section 94 of the Penal Code de- 
fined. Id. 

22. Papers which embody the statistical details col- 
lected by the commissioner of statistics of labor are 
embraced within the provision of section 94 of the Pe- 
nal Code. Id. 

23. REVERSAL.—Payment to justice, on adjourn- 
ment, of money for the complainant’s counsel, fur- 
nishes no ground for reversal of conviction. 69 Hun, 
130. 

24. SPECIAL Sessrons.—A Court of Special Sessions 
becomes functus officio upon pronouncing sentence 
and issuing certificate of conviction, and can do no 
subsequent act to invalidate the judgment. 69 Hun, 

See APPEAL, 12, 13. 
EVIDENCE, 90. 
INDICTMENT. 
CUSTOM. 

See EvipeENcE, 10-12. 

DAMAGES. 

1. ConrrRAcT.—Damages will not be limited to the 
mere cost of remedying the cause of injury where the 
injured party has no right or authority to accomplish 
it. 68 Hun, 310. 

2 Undera contract in which a party agrees to pay 
ten per cent of the value of the gain in the weight of 
the goods manufactured, the actual gain and weight 
during the period in controversy furnish the best basis 
ofcomputing the reasonable value for breach of the 
Contract. 2 Mis. Rep. 145. 

3. A party cannot recover interest on damages aris- 





ing from breach of covenant against incumbrances, 
when the incumbrance is permanent in its nature. 68 
Hun, 70. 

4. Under a contract, by which either party might 
cancel the agreement by giving two weeks’ notice to 
the other, the party employed is entitled to two weeks’ 
salary, as damages for breach of coutract. 2 Mis. Rep. 
326. 

5. An offer of employment for an indefinite period is 
applicable to mitigate the damages, but is not a de- 
fense to the entire cause of action brought by an em- 
ployee against his employer to recover damages fora 
breach of employment for a definite period. 68 Hun, 
170. 

6. Vendors, though justified in rescinding a con- 
tract, are entitled to nominal damages only, where a 
depreciation had taken place at the time of the rescis- 
sion, and vendees were ready, willing and presumably 
able to pay the contract price. 3 Mis. Rep. 415. 

7. Torv.—Rule of damages for unauthorized refusal 
of bank to pay a depositor’s note where he has funds 
on deposit sufficient for the purpose, stated. 69 Hun, 
202. 

8. In an action for negligence, plaintiff, under a gen- 
eral allegation of damages, is entitled to prove the per- 
manent nature of her injuries. 3 Mis. Rep. 302. 

9. In an action where plaintiff had a verdict for six 
cents for being ejected from a train, because of an al- 
leged mistake as to his ticket, the verdict should not be 
set aside for inadequate damages. 2 Mis. Rep. 82. 

10. In an action for conversion, based upon larceny, 
the measure of damages is the market value of the 
property in question. 2 Mis. Rep. 241. 

11. In an action against an elevated railroad for dam- 
ages to abutting property, the proximity of the rail- 
road and its station to the premises in question, and¢ 
the extensive communication of the premises thereby 
afforded, are facts to be considered in determining the 
measure of damages. 2 Mis. Rep. 62. 

2. In computing the amount of damages to be paid 
by an elevated railway against the owner of adjoining 
property, the amount of plaintiff's easement of light 
and air taken by said defendant is to be taken into ac- 
count. 3 Mis. Rep. 50. 

13. The measure of damages in an action by an indi- 
vidual against an elevated railroad company for injury 
to the adjoining property is the amount of loss of rent- 
als and the depreciation of the permanent value of the 
property less the benefit resulting from proximity of 
defendant’s road. 138 N. Y. 76, 173, 257. 

14. ExcresstveE.—Damages held to be excessive in 
libel case. 3 Mis. Rep. 314 

15. Where plaintiffs, after they know the full extent 
of the damage they have suffered, fix the amount at 
$400, a verdict for $765 was held to be excessive. 69 
Hun, 140. 

16. It is only where a verdict is without evidence, or 
so decidedly against the weight of evidence as to indi- 
cate partiality, corruption or gross ignorance, that the 
General Term will disturb the damages awarded. 68 
Hun, 102. 

17. A jury’s estimate of plaintiff's damages is con- 
clusive where the record does not show that the jury 
was actuated by other than conscientious motives in a 
proper discharge of their duties, etc. 2 Mis. Rep. 303. 

18. A verdict of $9,000 damages was rendered for the 
loss of a leg by a mason’s tender, whose wages were 2a 
day when be was at work; held, that this verdict was 
excessive, and judgment should be reversed unless the 
plaintiff stipulate to reduce the amount of damages to 
$5,000. 68 Hun, 39. 

19. AWARDING.—Where the damages on the facts 
stated in the complaint are merely nominal, the court 
may proceed, upon overruling a demurrer thereto, to 
award the damages at once. 3 Mis. Rep. 413. 





THE ALBANY LAW JOURNAL. 








DEBTOR AND CREDITOR. 


Under an agreement by which creditors settle for 
twenty-five per cent of their debt, and take notes, one 
creditor cannot accept an additional note for such set- 
tlement and recover thereon. 2 Mis. Rep. 285. 

DECEDENT’S ESTATES. 

1. Ajudgment in an equity action which appropriates 
the real estate of the decedent to the payment of debts 
without previously resorting to the statutory proceed- 
ings in the Surrogate’s Court is irregular. 138 N. Y. 
417. 

2. Surplus moneys on foreclosure of decedent’s real 
estate, paid into Surrogate’s Court, though such sale 
was made after three years from issuing of letters testa- 
mentary, are applicable to the payment of his debts 
and funeral expenses in case of a deficiency in his per- 
sonal estate. 69 Hun, 161. 

3. The real estate of a decedent is not discharged 
from liability for his debts so long as it remains in the 
hands of legatees or heirsat law. Id. 

4. What allegation ina petition for leave to sell de- 
cedent’s land to pay debts, as to his heirs, is sufficient. 
69 Hun, 298. 

DECEIT. 

A vendor cannot maintain an action for deceit 
against a vendee, where he rescinds a contract of 
sale for fraud of vendee and retains the property sold. 
2 Mis. Rep. 257 


wie 


DECLARATIONS. 
See Evipence, 13-15. 
DECREE. 
See ExXecuTors, ETCc., 42-47. 
DEDICATION. 


An owner, selling lots with intersecting streets laid 
out by him, cannot afterward deprive the vendee of 
the benefits of having the streets left open. 138 N. Y. 


184. 
See HIGHWAYS, 2-5. 


DEED. 


1. CONSIDERATION.—The companionship, care and 
services rendered by an adopted daughter for many 
years constitute a valuable consideration sufficient to 
uphold a deed. 68 Hun, 690. 

2. ConsrRuUCTION.—Where the grant is of a meas- 
urable or specific quantity of water, it must be meas- 
ured at the place of delivery. 69 Hun, 471. 

3. A grantor who states in his deed that he enceptes a 
certain portion of land for a certain purpose, cannot be 
held to have conveyed it, because he afterward devotes 
it to a different purpose. 69 Hun, 324. 

4. Where a deed conveyed two lots, excepting there- 
from so much as had been taken for the opening of 
certain specified streets, the portion of the lots over 
which the streets had been laid out, but not con- 
demned, passed by the deed, and the grantee was en- 
titled to damages for opening the streets. 68 Hun, 562. 

5. A statement in a deed, that ‘Il do give, bequeath 
and convey,” carries the fee. 68 Hun, 490. 

6. The comptroller’s deed to patented land, being 
regular and valid on its face, extrinsic evidence was 
not required to render it admissible as the act of the 
State. 138 N. Y. 26. 

7. De.ivery.—Delivery to a third person, to be de- 
livered to the grantee after the death of the grantor, is 
sufficient. 68 Hun, 490. 

8. DescrRIPTION.—A conveyance of land bound by a 
road should be construed as referring to the actual 
road as worked and used, and not to an abstract legal 
line, invisible and practically unknown. 138 N. Y. 318. 


9. A deed which describes the buundaries as begin- 





ning “at a point on the east side” of a road, and 
thence running north a certain number of feet, con- 
tinuing to the place of beginning, does not convey the 
fee of the road. Id. 

10. A description in a deed as ‘‘the house and lot of 
ground which we (grantor and grantee) now occupy,” 
with reference to an accompanying deed for a full de- 
scription, is sufficiently definite. 68 Hun, 490. 

ll. Recorp.—The recording of the owner’s deed 
long before the taking of a note by a third party for 
money loaned to the husband of the former owner, to 
be paid out of the rents of the conveyed property, is 
constructive notice to such party of the grantee’s own- 
ership. 3 Mis. Rep. 523 

See GRANTS. 
HusBAND AND WIFE, 7. 
NOTICE. 


DEFAULT. 


Terms imposed on opening default, where a cause 
was set down, by consent, for trial on a day certain. 
68 Hun, 551. 

DEFENSE. 

That the notice and complaint alleged a joint con- 
tract with the owner and contractor, while the evi- 
dence showed only a several contract with the owner, 
constitutes no defense as to him. 3 Mis. Rep. 275. 


DELIVERY. 
See Deen, 7 
DEMURRER. 
See PLEADINGS, 14-20. 


DEPOSITION. 


J. Commisston.—After a commission to examine 
witnesses in another State has been returned and filed 
with the clerk, the commissioner has no power, with- 
out further authority, to take the deposition of an- 
other witness named in the commission. 68 Hun, 202. 

2. Such deposition is properly suppressed under sec- 
tion 910 of the Code of Civil Procedure. Id. 

3. EXAMINATION BEFORE TRIAL.—The granting of an 
order for the examination of a party before trial, un- 
der sections 3870 and 875 of the Code, is discretionary. 
2 Mis. Rep. 343. 

4. An order for the examination of plaintiff before 
trial, in alibel action, to enable defendant to deter- 
mine, from her examination, whether he will be able to 
answer that the libel published was true, will be va- 
cated. 69 Hun, 84. 

5. In an action to enforce stockholders’ liability for 
subscriptions, an examination of defendants before 
trial, to enable plaintiff to frame a complaint, will be 
allowed as to their ownership of stock, where his affi- 
davits show that the action is brought on hearsay, and 
that such examination is necessary. 69 Hun, 348. 

6. Examination of the adverse party before trial can- 
not be made an instrumentality by which a baffled 
plaintiff may discover a responsible defendant. 3 Mis. 
Rep. 514. 

DESCENT. 

The real estate of an intestate, where there are no 
nearer relatives, passes to the descendants of a grand- 
uncle, to the exclusion of grand-aunts and their de- 
scendauts. 3 Mis. Rep. 309. 

See Descriprion, 8-10. 


DISCOVERY. 


1. The granting or withholding of an order for dis- 
covery will not be disturbed by the General Term, un- 
less it clearly appears that, upon the merits, the Spe- 
cial Term has erroneously exercised its discretion. 
69 Hun, 497. 
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2. Such discretion should be liberally exercised, to 
enable a party to prepare for trial. Id. 

3. To entitle a party to the discovery of a paper be- 
fore trial, he must show that it is in writing; that 
some necessity exists for its inspection, and that its 
production is essential in the trial. 2 Mis. Rep. 168. 


DISTRICT COURT OF NEW YORK. 


1. Section 2944 of the Code is not applicable to the 
District Court of New York. 2 Mis. Rep. 54. 

2. District Courts of New York have no power to set 
aside verdicts of a jury and grant new trials. 2 Mis. 
Rep. 67. ° 

3. The determination of a disputed question of fact, 
tried before a justice without a jury, will not be inter- 
fered with on appeal unless there is a palpable miscar- 
riage of justice. 2 Mis. Rep. 60. 


DIVORCE. 


1. Evidence held sufficient to establish the fact of 
adultery. 3 Mis. Rep. 411. 

2. The court will not take from a father the custody 
of his child pending a suit for divorce, unless its wel- 
fare requires a change. 4 Mis. Rep. 235. 

3. An order for counsel fee, reversed on appeal, does 
not entitle a husband to an order for restitution of 
counsel fee. 2 Mis. Rep. 98. 

4. Evidence considered and held insufficient to es- 
tablish the fact of adultery necessary to authorize a 
decree of divorce. 2 Mis. Rep. 90. 

5. A party is not estopped by a judgment, dissolving 
marriage, from having alimony granted, provided the 
right to have it granted is reserved in the judgment. 
138 N. Y. 272. 

See APPEAL, 10. 


DOCUMENTARY EVIDENCE. 
See EvipENCceE, 16-28. 
DOMICILE. 


1. Facts held to establish that decedent was a resi- 
dent of this State, though, in his will and a deed of 
trust lately executed, he described himself as a resi- 
dent of another State. 3 Mis. Rep. 200. 

2. Domicile is the place to which a party eventually 
intends to return and there remain. Residence is the 
fixed abode for the time being. 2 Mis. Rep. 420. 


DOWER. 


1. A widow is not entitled to dower in land con- 
veyed, intermediate their engagement and marriage, 
by her deceased husband to his sous by a former mar- 
riage, in the absence of fraud. 69 Ilun, 121. 

2. Nor is she entitled thereto, where she has, with 
full knowledge, accepted a provision of her husband’s 


will in lieu of dower. Id. ° 
See ABATEMENT, 1. 
DRAFT. 


See BiLus AND Nores, 18, 19. 


DRAINAGE. 


1. Entertainment of drainage commissioners by one 
of the petitioners is not of itself a sufficient cause for 
setting aside a report subsequently made by them. 69 
Hun, 601. 

2. Nor is it ground for setting aside their report that 
the attorney for the petitioners in instituting the pro- 
ceedings acted as attorney for the commissioners in 


; Teference to the necessary legal steps they were re- 


quired to take, where it is shown that he did not ad- 
vise or converse with them as to any question of fact 
submitted to them. Id. 

3. It is not misconduct on the part of the commis- 








sioners to subpoena the witnesses to appear and testify 
before them. Id. 
EASEMENT. 

1. Easement of right of way, established by uninter- 
rupted user, passes under the term ‘ appurtenances” 
in a deed of the dominant estate. 68 Hun, 269. 

2. Uninterrupted use of an easement is presumptive 
proof of adverse possession. Id. 

2a. This presumption isrebuttable. Id. 

3. The statutory rule embodied in section 372 of the 
Code of Civil Procedure has no application to the case 
of an easement as of passage. Id. 

4. Fencing the sides of an alleged right of way, 
though not necessary, may be important as tending to 
show the exclusive character of the claim of right as- 
serted in its use. Id. 

5. A party has an easement in the road so as to have 
suitable access to his Jand, and may recover for in- 
jury tothiseasement. 138 N. Y. 165. 

6. In determining damages to a party’s right of ease- 
ment injured by an elevated road, the element of noise 
may enter as an element in the award. 138 N. Y. 257. 


EJECTMENT. 

1. In an action of ejectment, where defendant claims 
right of possession under a parol contract, sale and 
payment of price, and the evidence establishes the 
price agreed upon, the state of accounts between the 
parties, who were partners, is material as bearing upon 
the question of payment, and should be determined. 
69 Hun, 605. 

2. A party who, apparently on his own responsibility 
and without making or disclosing any claim of agency, 
ejects another from land and maintains exclusive pos- 
session thereof, cannot, for the purpose of defeating an 
action, claim that he was acting as the agent of his 
wife. 68 Hun, 255. 

3. A purchaser of premises ina foreclosure action is 
an assignee of a person claiming under the mortgagor, 
within the meaning of the provision of section 1526 of 
the Code of Civil Procedure. 68 Hun, 227. 


ELECTION. 

1. When ballots, properly indorsed, 2nd otherwise 
regular in form, except that their stubs are not con- 
secutively numbered, have been voted, and their iden- 
tity lost, and the stubs detached, there is no provision 
which prevents the ballots from being counted. 69 
Hun, 596. 

2. The casting of ‘‘ marked ballots ’’ does not operate 
to render void the ballots which are regularand in ac- 
cordance with the provisions of the statute. Id. 

3. The poll-list should be kept, at town meeting, by 
the town clerk, or, in his absence, by such person as 
should be chosen by the inspectors present, and the 
duties of poll clerks should be performed by members 
of the town board. Id. 

4. The unvoted ballots should be returned to the in- 
spectors,and by them placed in the box kept for them. 
Id. 

5. [rregularities merely, which do not operate to de- 
stroy the secrecy of the ballot, do not affect the elec- 


tion. Id. 
See CORPORATIONS, 26-31. 


ELECTION OF REMEDIES. 

1. The doctrine of election of remedies does not ap- 
ply to a case where there has been but one action, and 
the only change in the form of the action is the result 
of an amendment tothe complaint. 69 Hun, 311. 

2. Where, after the commencement of an action to 
set aside a conveyance as fraudulent, plaintiff, with full 
knowledge of his rights, makes a contract with the 
purchaser to do work on the premises, be makes an 
election which prevents a recovery. 4 Mis. Rep. 152. 
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3. The owner of personal property which has been 
wrougfully converted and retained by the wrong-doer, 
may waive the tort and sue for and recover its value as 
upon an implied contract of sale. 2 Mis. Rep. 116. 

4. The representatives of a deceased partuer, having 


prosecuted an action for an accounting, cannot main-— 


tain on the same cause of action, an action for a money 
judgment against a third party, who had become pos- 
sessed of them through the surviving partner, with 
whom he had entered into a partnership to continue 
the firm business. 68 Hun, 44. 


ELECTRIC RAILWAY. 


An electric street car has no right to astreet crossing 
superior to that of other vehicles. 68 Hun, 369. 


ELEVATED RAILROADS. 


1. In an action for constructing and operating an 
elevated railroad, the plaintiff, on proof of an invasion 
of his easements, is entitled to nominal damages, 
though no excess of injury over benefits is shown. 4 
Mis. Rep. 132. 

2. In an action against an elevated road, it is error 
for the referee to refuse to find that the easement of 
light, air and access pertaining to plaintiff's land, taken 
for the use of the road, have only a nominal value in 
themselves aside from any damage to said land. 3 Mis. 
Rep. 248. 

3. When the sales of the particular piece of property 
afford no basis for estimating whether the price paid by 
plaintiff was less than its market value before the road 
was built. Id. 

4. Where there is no proof of the rentals received be- 
fore plaintiff acquired the property, it is impossible to 
determine that there bas been a loss of rental. Id. 

5. Easements taken by the road have only a nominal 
value apart from any damages to the land resulting 
from the taking. 69 Hun, 190. 

6. In an action by a lessee against an elevated rail- 
road, itis error to grant an injunction which will be 
operative after the expiration of the lease. 3 Mis. Rep. 
335. 

7. Such error does not require a reversal, as the judg- 
meut may be modified on appeal so as to limit the ope- 
ration of the injunction to the term of the lease. Id. 

See Ev pence, 65-71. 


EMINENT DOMAIN. 


1. The court has no power to shorten the eight days’ 
notice of the appointment of commissioners in con- 
demnation proceedings, and of the time and place of 
their meeting, prescribed by section 3369 of the Code. 
68 Hun, 90. 

2. The determination of damages by commissioners 
in condemnation proceedings is conclusive on both 
parties, unless reversed on appeal. 158 N. Y. 181. 

3. Until compensation is made in condemnation pro- 
ceedings, the owner may mortgage or convey the land, 
and the assignee has an equitable lien on the damages 
awarded. 3 Mis. Rep. 30. 

4. A failure to appoint commissioners, in a judg- 
ment reudered in proceedings for the condemnation of 
real property as contemplated by section 3369 of the 
Code, may be supplied by the court under the author- 
ity of section 724 of the Code. 68 Hun, 90. 

EQUITY. 

1. Acomplaint demanding equitable relief cannot be 
granted at a jury term. 2 Mis. Rep. 164. 

2. Jurisdiction once acquired by a court of equity is 
not afterward lost. 3 Mis. Rep. 53. 

3. Relief will be granted where the complainant has 
been led into a mistake of law by the misrepresenta- 
tions of defendant, or where the defendant takes ad- 








vantage of the complainant's ignorance in a matter of . 
law. 3 Mis. Rep. 290. 

4. Au equity action is maintainable to have a legacy 
declared a charge upon land, but not to direct a sale of 
the land for its payment in all cases. 138 N. Y. 417. 

5. A court of equity will not assume jurisdiction to 
determine a nice and complicated question upon q 
mere motion, in the absence of all necessary facts, 
especially where it is doubtful that the controversy is 
real, or is of such a character that a court of equity 
will take cognizance of it. 3 Mis. Rep. 432. 

EQUITABLE ASSIGNMENT. 

1. An order, drawn upon a particular fund, has the 
eftect of an assigument pro tanto of that fund and 
binds it in the hands of the drawee from the date of 
the presentation or notice of the assignment. 69 Hun, 
557. 

2. This is the case whether the fund is, or is not, in 
the hands of the drawee at the time of such uotice, or 
comes into his hands thereafter. Id. 

3. It is immaterial at what time the order is actually 
paid. Id. 

4. The drawee is entitled to maintain his lien by vir- 
tue of any security he holds therefor from the date 
when the indebtedness becomes his own upon notice 
of the order. Id. 

5. Where an order is accepted to be paid out of an 
installment when due, the contract of acceptance must 
be regarded as subsisting and open until the maturity 
of the installment is shown. 4 Mis. Rep. 78. 

ESTOPPEL. 

1. A party who has aided in procuring a judgment 
cannot afterward be heard to impeach it for his own 
benefit. 68 Hun, 179. 

2. Parties waiving default in delivery are estopped 
from setting up the belated delivery as a defense. 2 
Mis. Rep. 109. 

3. A defendant who has taken a license to make and 
sell the subject of a patent, cannot, in an action to re- 
cover royalties, question the validity of the patent. 68 
Hun, 188. — 

4. Where an upper riparian owner acquiesces in the 
erection of adam by a lower owner to such a height 
as to cause damage, such acquiescence, with his silence 
at the time of a subsequent exchange of deeds settling 
the boundary line between their lands, estops him from 
arecovery. 69 Hun, 519. 

5. Where the common council of New York, with- 
out power, attempted to grant a water right on condi- 
tion that the grantee build a pier, the.city is not estop- 
ped from maintaining an action of ejectment to recover 
the land and pier. 69 Hun, 3824. 

6. Such resolution did not amount to a legal license 
for the occupation of tht land, so as to exempt the oc- 
cupants from liability for damages. Id. 

7. A party is not estopped from setting up the fraud 
which induced him to enter into a written agreement, 
though he thereby expressly agrees that the other 
party has not made any representations to induce bim 
to enter into the contract. 3 Mis. Rep. 535. 

See LANDLORD AND TENANT, 4. 


EVICTION. 
See LANDLORD AND TENANT, 5-7. 
EVIDENCE. 
1. The strict rules which govern the reception of 
evidence in civil actions are not applicable to a pro- 
ceeding under section 27, chapter 687 of the Laws of 


1892. 138 N. Y. 557. 
2. In an action to recover damages for building re- 





strictions as an incumbrance upon the land, evidence 
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of a difference in the value furnished by a difference in 
price on the unrestricted and restricted sale, and the 
amount expended by the party upon the property is 
necessarily proven between the dates of the unre- 
stricted and the restricted sale, is admissible. 68 Hun, 


3. Where plaintiff rests, any defect in proof is cured 
by evidence received after denial of a motion to dis- 
miss the complaint. 2 Mis. Rep. 437. 

4, Subsequent admission of testimony cures its 
former exclusion. 68 Hun, 222. 

§. At close of testimony on both sides it is too late to 
object to evidence at variance with the pleadings. 2 
Mis. Rep. 45. 

6. ADMISSIONS.—In an action for an accounting be- 
tween copartuers, a statement from the firm books 
furnished to plaintiff, under authority of defendant, by 
a book-keeper employed by, and acting under special 
instructions from, the latter, is admissible in evidence 
against him. 188 N. Y. 631. 

7. In such case, if the plaintiff puts in evidence the 
books kept by defendant of the firm transactions, he is 
not concluded by the entries made therein of credits 
to the defendant. Id. 

8. ComMPROMISE.—A party, by failing to object to 
testimony on direct, and bringing out testimony on 
cross-examination, as to offer of compromise, waives 
his privilege. 4 Mis. Rep. 296. 

9. CREDIBILITY.—Evidence that articles sold were 
used as represented, is admissible to prove credibility 
ofa witness. 2 Mis. Rep. 424. 

10. Cusrom.—Custom or usage is inadmissible to 
contravene a rule of law, or vary the legal construction 
ofa written instrument. 4 Mis. Rep. 167. 

11. In an action for breach of contract, where the de- 
fense is fraud, evidence of a usage in the sale of the 
subject-matter in calculating the costs, known to plain- 
tiff, is admissible on the question of fraud. 3 Mis. 
Rep. 241. / 

12. It may be shown, in an action for work done, to 
prove custom of surveyors in making allowance to ex- 
cavators for excavating below the depth mentioned in 
the contract. 2 Mis. Rep. 354. 

13. DECLARATIONS.—The declaration of an attorney, 
not within the scope of his authority, is inadmissible 
against his client. 69 Hun, 28. 

14. The declarations of an officer of a corporation, by 
which a note was reported to have been indorsed, the 
corporation being the defendant in the action, are 
admissible, where the good faith of the plaintiff in the 
acceptance of the note is challenged. 68 Hun, 33. 

15. A statement or act of one conspirator, not made 
or done in pursuance of the conspiracy, is not evidence 
for or against his associates. 138 N. Y. 461. 

16. DocuMENTARY.—In the absence of fraud or mis- 
take, or claim that a writing does not embody all the 
obligations of the parties, it must be conclusively pre- 
sumed to express all their binding stipulations. 138 N. 
Y. 468. 

17. Where, in an action for the price of a furnace, 
the only question relates to the liability of the owner 
of a house or of the contractor, and both have testified 
that the sale was made to the contractor, the exclusion 
of the building contract is not erroneous. 69 Hun, 125. 

18. In the absence of fraud, mistake, or claim that 
the writing does not contain the whole contract, all 
preceding conversations are merged in it, and, if ad- 
mitted, cannot control the written contract. 4 Mis. 
Rep. 167. 

19. Questions as to the contents, at a former time, 
of a party’s books which are produced, are competent, 
for the purpose of showing whether a change in them 
has been made. 4 Mis. Rep. 190. 

20. Error in the admission of record of defendant’s 
Conviction in evidence, if any, is cured by his subse- 





quently going upon the stand as a witness in his own 
behalf. 68 Hun, 344. 

21. The entries in the books of a business corpora- 
tion, made during his directorship, are evidence against 
one who has been a director, in an action against him 
for failure to file annual report. 68 Hun, 317. 

22. Where the parties claim that certain work was 
done under different written contracts, both should be 
admitted in evidence and submitted to jury for them 
to determine which was the contract between the par- 
ties. 3 Mis. Rep. 154. 

23. Ina purely law court, evidence designed to estab- 
lish a verbal agreement preceding the written contract, 
is inadmissible. 68 Hun, 196. 

24. An entry of a single charge of a certain sum, 
made by a party in an account-book, is incompetent 
when offered in his behalf. 68 Hun, 199. 

25. Letters written by a party, and relating to the 
matters in controversy, which are parts of a continu- 
ous correspondence between the parties, answers to 
communications from the other party, or letters which 
call for an answer, are admissible as evidence in bis 
favor. 69 Hun, 258. 

26. Entries of engagements in a lawyer's diary, not 
connected with the subject in controversy, offered 
with a view of showing where he was on certain days, 
are not competent in his favor. 69 Hun, 258. 

27. The original guardian’s bond is a record and can 
be received in evidence on an appeal for the purpose of 
sustaining a judgment. 68 Hun, 114. 

28. A photograph is competent when supported by 
proper proof as to its accuracy and correctness. 68 
Hun, 11. a 

29. ExperT.—A witness, who has testified as to acts 
and conversations of defendant, may state bis opinion 
as to whether they are rational or irrational. 138 N. 
Y. 398. 

30. A question, which calls for a fact, and not for a 
conclusion, is not objectionable. 3 Mis. Rep. 314. 

31. Testimony, which is merely speculative, and sub- 
stitutes the opinion of witness for facts, is incompe- 
tent. 4 Mis. Rep. 106. 

32. Cost of an overcoat which was stolen is compe- 
tent, and, in the absence of other proof, sufficient to 
establish its value at the time of tha loss. 4 Mis. Rep. 
104. 

33. In an action to recover for the death of an em- 
ployee, while shoveling coal in a bin, caused by the 
giving away of a partition, it is error to admit expert 
testimony as to the safety of the bin. 69 Hun, 174. 

34. In an action for injury to an article of dress, its 
cost when new, time and amount of wear, and extent 
of tear, forma basis for estimating the damage. 69 
Hun, 134. 

35. In an action to foreclose a mechanic’s lien, an ex- 


4 pert who had gone with the contractor to the premises 


after the filing of the lien, and who had made an effort 
to examine the work, may be asked why he did not 
examine it. 4 Mis. Rep. 188. 

36. Testimony that the work was delayed by the 
contractor is not sufficient to support a claim for lost 
rents, where it is not shown that any applications to 
rent were made during the time. Id. 

37. A witness who has worked upon an engine for 
twelve years as fireman and engineer, is qualified to 
express an opinion that if the engine had been equip- 
ped with a properly constructed spark arrester, it 
could not have emitted sparks of the size it did. 68 
Hun, 325. 

38. A hypothetical question as to the value of an at- 
torney’s services, based partly upon the personal judg- 
ment of the witness of facts known to him outside of 
the question and testimony, is incompetent. 68 Hun, 
204. 

39. But such error does not require a reversal of the 
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judgment, when the answer gives a low estimate upon 
such services and the lowest given by any witness on 
the subject. Id. 

40. The mere opinion of an expert in such case, when 
the facts are disclosed, is not controlling. Id. 

40a. A hypothetical question put to an expert wit- 
ness which does not fully and fairly state all the facts 
which have been proved in the case bearing upon the 
issues to be determined is inadmissible. 2 Mis. Rep. 
326. 

41. Hearsay.-—In an action to recover balance due 
on building contract, evidence of conversation about 
defects in the work, had during its progress, in th- 
contractor’s absence, between the owner and his archi- 
tect, is inadmissible. 138 N. Y. 461. 

42. Conversations with parties as to what broker 
did to procure property for a third person for whom 
he was acting as broker and from whom he now seeks 
to recover brokerage, are admissible, though not held 
in presence of third person. 2 Mis. Rep. 334. 

43. JUDGMENT.—Party cannot use judgment as evi- 
deuce of facts in his favor and at the same time reject 
the legal result of those facts. 138 N. Y. 192. 

44. Evidence of facts, adjudged ‘between two parties, 
cannot be used in an action brought by a third party 
against one of the former parties unless there was priv- 
ity between the third party and the person against 
whom the facts were adjudged in respect to the sub- 
ject in controversy. 138 N. Y. 124. 

45. A foreign judgment is conclusive upon the merits, 
where the court had jurisdiction of the parties and the 
subject-matter. 138 N. Y. 70. 

46. A judgment in a criminal action cannot be used 
in a civil suit to establish the facts on which such 
judgment rests. 2 Mis. Rep. 127. 

47. PAROL.—Parol evidence is competent to explain a 
receipt or show a failure of consideration in a promis- 
sory note. 3 Mis. Rep. 255. 

48. Where the terms of a written contract are ob- 
scure or ambiguous, parol evidence of the surrounding 
circumstances, acts and conversations of the parties, is 
competent to illustrate their intention. 3 Mis. Rep. 
516. 

49. Parol evidence is competent to show, in an action 
to enforce a trust, that the conveyance was intended 
solely to secure the mortgagee’s support and as a testa- 
mentary provision. 68 Hun, 251. 

50. Parol evidence is admissible to show that a writ- 
ten instrument does not express the contract between 
the parties. 2 Mis. Rep. 219. 

51. Puysician.—It is proper for a physician to tes- 
tify as to whether a form of insanity, described by a 
defendant in a trial for murder, is known to the medi- 
cal profession or not. 138 N. Y. 80. 

52. Evidence of a physician is competent as to menta 
condition of a testator which was acquired before prol 
fessional relations with deceased began and after such 
relations were concluded. 2 Mis. Rep. 323. 

53. Evidence of a physician is competent under sec- 
tion 3836 of the Code as to mental condition of a testa- 
tor which was gained while assisting medical superin- 
tendent of the asylum where testator was. Id. 

54. PresumPTION.—The issuing of a patent for lands 
by officers of the State, having authority to issue it, is 
presumptive evidence that all the prescribed prelimi- 
nary steps have been taken and cannot be impeached 
collaterally upon trial of an action of ejectment. 138 
N. Y. 26. 

55. SecTion 829.—Former grantee of premises, held 
by a bona fide purchaser, is competent to testify to 
conversation with the deceased grantor, in which he 
took no part, though a party to the action. 68 Hun, 
231. 

56. Where defendant derives his title to property in 
question from an insane person, evidence as to per- 
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sonal transactions with her is inadmissible against 
him. 3 Mis. Rep. 264. 

57. PARTICULAR FACTS.—<Adultery.—Considered and 
held insufficient to establish the facts of adultery neo 
essary to authorize a decree of divorce. 2 Mis. Rep. 
90. 
58. Brokers.—In an action to recover commissions 
under a contract of employment, in making which it is 
claimed defendant's son acted for him, conversations 
between the parties as to the son’s authority to act for 
defendant in his business affairs, are admissible. 4 
Mis. Rep. 190. 

59. In an action to recover broker’s commissions 
provision inserted in the contract of sale by the par- 
ties as to who should pay brokerage and questions re- 
lating thereto are incompetent. 4 Mis. Rep. 185. 

60. In an action to recover broker’s commissions, the 
deed to the purchaser is admissible in evidence. 4 
Mis. Rep. 185. 

61. In such action, conversations between third par- 
ties, in proof of the fact that another was the procur- 
ing cause of the contract, though plaintiff was not 
privy to them, are competent. 4 Mis. Rep. 194. 

62. Contract.—Evidence of excuse for non-perform- 
ance of a written contract is improperly admitted un- 
der the allegation of full performance in the complaint. 
4 Mis. Rep. 167. 

63. In an action for the breach of a theatrical “ shar- 
ing terms’”’ agreement, proof of the previous receipts 
of plaintiff's theater and of the success of the play else- 
where than in the city where it was to be produced 
under the contract, is inadmissible as being specula- 
tive and insusceptible of any thing like certain proof. 
69 Hun, 288. 

64. CoRPORATIONS.—Section 1776 of the Code applies 
to foreign, as well as domestic, corporations, and the 
existence of such need not be proved unless denied in 
a pleading. 68 Hun, 28. 

65. ELEVATED RAILWAY.—In an action against an 
elevated railroad for past damages affecting rental 
value, evidence of a former tenant that he moved away 
from premises because they were dark and smoky is 
competent and material. 2 Mis. Rep. 160. 

66. In an action for reutal loss, resulting from the 
construction of elevated railway, evidence as to how 
many buildings were erected in the street from time of 
erection of railway to time of trial, is inadmissible. 2 
Mis. Rep. 113. 

67. In an action against an elevated railway for im- 
pairing easements, the testimony of experts, founded 
upon actual experience and observation, is admissible 
as to how the fee and rental values of neighboring land 
compare with the values thereof before the erection of 
the road. 3 Mis. Rep. 427. 

68. Where, in an action for the construction and 
maintenance of an elevated railroad, it is shown that 
some of the rooms have become vacant since the road 
was built, evidence as to the amount of rent asked for 
such rooms is competent on behalf of the company on 
the cause of vacancy. 69 Hun, 190. 

69. In such case, testimony of an occupant as to 
whether the road had interfered with his business, is 
not objectionable as calling for conclusions and not 
facts. Id. 

70. Testimony of experts as to whether the road 
rendered the premises more accessible than they other 
wise would be, is properly excluded. Id. 

71. The amount of damage sustained by the abutting 
owner, or the possible value of property if the road 
was not there, is not the subject of expert opinion. 
138 N. Y. 548. 

72. Fraup.—Fraud, when properly pleaded, avoids 
all contracts, and evidence thereof should be admitted. 
2 Mis. Rep. 266. 

73. GooD-WILL.—In an action to resciud a contract 
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for the purchase of a saloon, good-will, etc., on the 
ground that the purchase was introduced by fraudu- 
lent representations as to the cost of the property, it is 
error to exclude evidence offered by defendants to show 
yalue of the good-will of the business. 3 Mis. Rep. 


74. Homicipe.—Upon the trial of an indictment for 
murder, evidence that after the killing of the deceased 
the defendant, in the same affray, stabbed another 
person is not improperly admitted against the defend- 
aut. 138 N. Y. 601. 

7%. LEASE.—Evidence is admissible to show when 
rent falls due, and it may be proved by a former adju- 
dication that rent was due on a date from which the 
next time when payment is due may be computed. 3 
Mis. Rep. 61. 

76. Evidence of untenantable condition of premises 
should be admitted to prove constructive erection as a 
defense to an action to recover rent. 3 Mis. Rep. 76. 

77. LipeEL.—Where the question of good faith is in- 
volved, in an action for libel, evidence that the mana- 
ger had refused to exclude similar advertisements and 
had charged a higher rate for this than for other kinds, 
iscompetent. Id. 

78. Evidence of letters of an insulting character and 
of visits made by men in the night-time to plaintiff's 
residence, is admissible to show in what sense the pub- 
lication was understood, though no special damage on 
thisground was claimed inthe complaint. Id. 

79. Where it appears that a relative of plaintiff had 
the advertisement inserted, evidence that he was ad- 
judged a lunatic a few months subsequent to the publi- 
cation is competent to show the reason for her failure 
to produce him as a witness. 68 Hun, 467. 

80. In an action for libel, the column of the newspa- 
per in which the article appeared in form of an adver- 
tisement is admissible to characterize the publication. 
Id. 

81. MorTGAGE.—-Evidence to establish the fact that 
the purchaser at a foreclosure sale consented to hold 
the property, as security merely, must be clear, une- 
quivocal and convincing. 69 Hun, 28. 

82. Where evidence is given to show that plaintiffs 
mortgage was without consideration, and given with 
intent to defraud creditors, it enables plaintiff to show 
the real transaction and its good faith by the conver- 
sation between the parties at its execution. 4 Mis. 
Rep. 299. 

83. Where, on the foreclosure of a mortgage, want of 
consideration and wrongful diversion are interposed as 
a defense, questions put to the mortgagee on cross-ex- 
amination tending totest the honesty of his assign- 
ment, are improperly excluded. 68 Hun, 239. 

84. NEGLIGENCE.—In an action by a brakeman to re- 
cover damages for injuries sustained by being struck 
by a bridge, evidence of how far the telltale was om 
the bridge is admissible. 138 N. Y. 302. 

85. Norre.—Where a note is given as collateral secu- 
rity for further indebtedness of the payee to the holder, 
it is no defense to the maker that it is accommodation 
paper, and evidence to that effect is inadmissible. 4 
Mis. Rep. 255. 

86. On the issue as to whether defendant was the 
maker of a note signed by a person, as agent, and 
claimed by plaintiff to have been given fora stock of 
goods purchased by defendant through such person, in 
whose name, as agent, the business was continued, it 
is competent to show that defendant paid notes subse- 
quently given for debts incurred by such person in the 
business, and also signed in the same manner. 69 Hun, 


87. NuIsance.—On the trial of an indictment under 
chapter 646, Laws of 1892, evidence that defendant was 
carrying on the business under the permission and in- 
spection of the health department of the city, and also 





as tothe mannerin which it was conducted, is admis- 
sible. 138 N. Y. 410. 

88. SERVICES.—In an action ‘for services, where the 
question is whether plaintiff was employed directly by 
the defendants, or by another under an agreement be- 
tween the latter and defendants, it is not proper to ask 
plaintiff to state, on cross-examination, whether he re- 
lies on a direct agreement between bim and defend- 
ants. 3 Mis. Rep. 270 

89. In such action, reasons of defendants for stopping 
payments of salary to plaintiff are properly excluded. 
Id. 


90. STOLEN PROPERTY.—On the trial and indictment 
for receiving stolen property, evidence sufficient to 
justify the fact that defendant had stolen property in 
his possession. 68 Hun, 78. 

91. SUMMARY PROCEEDINGS.—In summary proceed- 
ings, testimony by a tenant that he did not owe the 
rent claimed by the landlord, isincompetent. 68 Hun, 
323. 

92. SUPPLEMENTARY PROCEEDINGS.—Testimony, ta- 
ken on examination of one defendant in supplement- 
ary proceedings, in the absence of the other defendant, 
is inadmissible against the latter on proper objection. 
68 Hun, 589. 

93. WrL..—A separation agreement executed in 1890 
is not admissible, on a contest of a husband’s will 
made in 1887, to show the motive for a peculiar provis- 
ion of the will. 2 Mis. Rep. 329. 

See APPEAL, 78-86. 


EXAMINATION BEFORE TRIAL. 
See DEPOSITION, 3-6. 


EXCEPTION. 


Exception to admission of evidence is not available 
where the ground of the objection is not stated. 2 Mis. 
Rep. 437. 

See APPEAL, 33, 35. 


EXCISE. 

1. No person has an absolute right to receive a 
license. 4 Mis. Rep. 10. 

2. The granting or withholding of a license is within 
the discretion of the commissioners. Id. 

3. Where the discretion of the commissioners has been 
exercised it will not be disturbed, though it proceeded 
upon illegal grounds or principles. Id. 

4. The court itself is not vested with the powers of 
excise commissioners, and will not determine whether 
a license should or should not be granted. Id. 

5. Commissioners may, in the exercise of their dis- 
cretion, limit the number of licenses granted by them, 
and decide that an additional license is not needed. 
Id. 

6. There was no law providing for local option at the 
time of the passage of chapter 401, Laws of 1892. 4 Mis. 
Rep. 6. 

7. Where the board of excise errs in assuming the ex- 
istence of a law preventing them from considering and 
determining whether licenses should be granted to ap- 
plicants, it amounts to legal error, properly review- 
able by certiorari. Id. 

8. Where an application for a hotel license was not 
considered upon its merits, the matter will be sent 
back to the voard for consideration and determina- 
tion. Id. 

9. The Legislature cannot assign to the Supreme 
Court, or the justices thereof, the performance of ad- 
ministrative duties such as are devolved upon boards 
of excise. 4 Mis. Rep. 1. 

10. The courts have no power to order the granting 
of alicense. Id. 

1l. No person has a right, in a legal sense, to Gommand 
@ license. Id. 
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12. Commissioners may refuse to granta license upon 
the merits. 4 Mis. Rep. 247. 

13. Such refusal will not be interfered with by the 
courts. Id. 

14. Local option is still in force in this State. Id. 


EXECUTION. 


1. Choses in action have never been the subject of 
levy under execution. 2 Mis. Rep. 401. 

2. A sheriff, upon execution, cannot sell whatever 
right, title and interest a corporation had in certain 
personal property, previously transferred by it in con- 
templation of insolvency. 2 Mis. Rep. 162. 

3. An execution which is permitted to become dor- 
maut loses the precedence which it acquired by being 
levied. 69 Hun, 152. 

4. Failure to indorse on execution against a firm 
the name of the defendant not served, does not render 
the execution void, but it may be amended by an or- 
der of the court. 3 Mis. Rep. 557. 


EXECUTORS AND ADMINISTRATORS. 


1. Bonp.—The amount of the penalty of an adminis- 
trator’s bond is fixed, not with regard to the debts of 
the intestate, but the value of his personal property. 2 
Mis. Rep. 29. 

2. Powrer.—Powers of executor to lease and collect 
the rents of the residuary realestate. 69 Hun, 382. 

3. Right of trustees to restrain the unauthorized 
collection of rents and leasing of the property by the 
executor. Id. 

4. Their acquiescence in previous acts of the same 
kind by the executor does not estop them from main- 
taining the action. Id. 

5. It is not an interference with the executor’s func- 
tions to direct that he shall not infringe upon the 
rights of the trustees. Id. 

6. The solvency of the executor is immaterial as to 
the right to such injunction. Id. 

7. An assignment of a mortgage by an administrator 
through a third party to himself is not void, but void- 
able only at the instance of some person interested in 
the estate. 69 Hun, 541. 

8. An objection to such assignment is not available 
to a stranger to the estate as a defense to a foreclosure 
action by the assignee. Id. 

9. If no duties are charged upon executors with re- 
spect to a gift of rents of real estate, no estate or trust 
is created in them in respect thereto. 2 Mis. Rep. 
278. 

10. An executor who collects income without author- 
ity renders himself individually liable. Id. 

10a. The presumption of invalidity in a sale by exec- 
ulors to themselves is overcome by acquiescence and 
laches on the part of a beneficiary under the will. 69 
Hun, 115. 

ll. FUNERAL EXPENSES.—An executor cannot be 
charged in his representative capacity, but only per- 
sonally, for the funeral expenses of decedent. 68 Hun, 
424. 

12. Complaint against an executor as such, and indi- 
vidually, for funeral expenses of testator, is not de- 
murrable, under section 1815 of the Code, for misjoin- 
der of causes of action. Id. 

13. PERSONAL CLAIM.—An administrator, upon es- 
tablishing, without unreasonable delay, a personal 
claim against his intestate, is entitled to interest 
thereon. 4 Mis. Rep. 28. 

14. Such claim must be established by legal evidence. 
The verifying affidavit is not sufficient. Id. 

15. Where the verified claim of an administrator 
against intestate concedes payments to substantially 
the full amount of claim as established, they should 
not be applied upon the unestablished portion of such 
claim. 4 Mis. Rep. 28. 
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16. COMPENSATION.— Executor is not entitled to 
compensation for services other than such commis. 
sions as are allowed by law. 3 Mis. Rep. 170. 

17. REAL ESTATE.—The right of a creditor to resort 
to the real estate of his deceased debtor must be as- 
serted and proved in the manner prescribed by the 
statute. 138 N. Y. 417. 

18. Upon a proceeding to sell decedent’s real estate 
to pay debts, a claim of a guardian against decedent as 
former guardian cannot be allowed until there has 
been a judicial determination fixing default on the 
part of decedent. 3 Mis. Rep. 179. 

19. Land cannot be resorted to for the payment of 
debts and legacies until the personal property is ex- 
hausted in the ordinary course of administration. 138 
N. Y. 417. 

20. ACCOUNTING.—An executor may pay the firm of 
which he is a member, and, on filing the voucher 
therefor, ask credit for the amount on the accounting, 
when any interested party may question the propriety 
of its payment. 2 Mis. Rep. 221. 

21. An executrix’s estate is liable for any profits 
earned by money loaned by her prior to her death. 2 
Mis. Rep. 288. 

22.— An accounting party, properly omitting to 
charge himself with amounts of certain policies of in- 
surance ou the lives of debtors to the estate which 
were uncollected, should have set them forth in his 
account, as he can be called upon to render a fur- 
ther account thereof when realized on. 2 Mis. Rep. 
288. 

23. An executor should keep his own accounts, or 
pay from his own pocket for one to so do. 2 Mis. Rep. 
288. 

24. The principal estate cannot be charged with ex- 
penses of administering, or the costs of settlement of, 
income estate. 3 Mis. Rep. 155. 

25. Where the estate exceeds $12,000, and the rights 
of creditors are not impaired, an expenditure of $300 
for a tombstone for testator will be allowed. 3 Mis, 
Rep. 170. 

26. Where the administrator permits money of the 
estate to lie idle and unproductive, without cause, and 
after a reasonable time and opportunity to invest it, 
he should be charged with interest thereon from such 
time. 4 Mis. Rep. 28. 

27. Where the administrator has used the personal 
property of the estate from the death of the intestate 
down to the sale for bis own benefit, he is chargeable 
with the value of such use. Id. 

28. Executor will not be charged with interest on 
funds held in readiness to meet demands in litigation. 
3 Mis. Rep. 170. 

29. Anexecutor will not be allowed, upon accounting, 
his costs and charges in actions for the estate in which 
he was concerned as attorney. 3 Mis. Rep. 563. 

30. Counsel fees cannot be allowed as an expense of 
administration until paid. 3 Mis. Rep. 396. ‘ 

31. No allowance will be made where the services 
performed by counsel are such as the executor or ad- 
ministrator himself may just be expected to render. 
Id. 

32. The executor should be allowed the amount of 
his attorney’s fees on the accounting. 69 Hun, 484. 

33. Commissions cannot be taken prior to an ac- 
counting. 2 Mis. Rep. 288. 

34. Where the executors, fifteen years before the 
judicial settlement of accounts, had a voluntary set- 
tlement between themselves, adjusted and receipted 
their fees, and distributed the estate, their action will 
not be disturbed. 69 Hun, 484. 

35. An executor, who makes the residuary legatees 
parties to an accounting, cannot compiain of the rui- 
ings of the surrogate in regard to the decree, so far as 
it settles or affects their rights. 69 Hun, 484. 
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CURRENT TOPICS. 





N New York, our Constitution provides that no 
| person shall hold the office of justice or judge 
of any court longer than until and including the 
last day of December next after he shall be seventy 
years of age; and in consequence of this provision 
the State has lost the services of some of her ablest 
and most learned judges while in the full possession 
of their intellectual faculties. Some of our sister 
States have been wise enough not to fix an arbitrary 
limit to the age of their judges. On the 4th instant, 
the Alabama bar celebrated at the State capital the 
jubilee of the venerated head of the Alabama 
judiciary, Chief Justice Stone, now within two 
months of his eighty-second birthday. He was first 
appointed to the bench on August 4, 1848. Across 
the line in Georgia, another venerable jurist, Chief 
Justice Bleckley, has just been getting married. 
What was said some time ago of the office of 
bishop, remarks the Hartford Courant, may also be 
said of the office of judge: If a man desire it, he 
desireth a good occupation. That is, if his tastes 
lie in the direction of a tranquil life, and a long life. 
Without having any statistics at hand to fall back 
on, we venture the assertion that very few categories 
of men can make such a showing for longevity as 
the judges of our higher courts. Asa class they are 
“good risks’? for the insurance companies. It 
stands to reason that they should be. As a class 
they are well-nourished, well-clad, well-housed, 
well-to-do. If their salaries are not in all cases 
commensurate with their talents and the exalted 
dignity of their office, most of them hold the office 
by what is practically a life tenure, and are thus re- 
lieved from anxiety about coming years. They have 
escaped from the wearing contests and excitements 
of professional competition into a serener air. They 
live the intellectual life under exceptionally favor- 
able conditions. Their duties are congenial and 
not too arduous; their long vacations give them 
ample leisure for study and recreation; they are not 
obliged really to listen to all that the learned but 
prosy counsel say to them; they are autocrats in their 
court-rooms and can have the windows up or down 
as they choose; most of them play whist. No 
wonder they last longer than the rest of us. They 
are the modern lotus-eaters, with the mild-eyed 
melancholy omitted. The old chap in Aristophanes 
who praised the lot of a dikast or juryman was a 
goose. But the American boy who makes up his 
mind to get ‘‘Mr. Justice” prefixed to his name 
With as little delay as possible is a wiser youth in 
his generation than the boy next-door who decides 
to have a try for the White House. Much wiser. 


The New York and New England railroad is 
pushing a case to test the constitutionality of the 
Vou. 45 —— No. 8. 





Massachusetts act of 1892 which provides that when 
any person or corporation is cut off from access to 
lands by the laying out of a railroad, and when no 
compensation has been paid for such taking, or 
agreement made therefor, the railroad commissioners 
may, if they deem it expedient, order a crossing to 
be made and maintained at the expense of the rail- 
road company. The issue is raised over the proceed- 
ings of the Massachusetts railroad commissioners 
relative to the establishment of three such crossings 


‘in Franklin. Counsel for the New York and New 


England company has presented to Justice Barker 
of the Supreme Court three petitions for a writ of 
certiorari in which the company seeks to review the 
proceedings of the commissioners. All the parties 
in interest desire the full court to pass upon the con 

stitutionality of the statute. Of course the case is 
of importance to railroads and owners of lands 
crossed by them. It is argued that if the act is con- 
stitutional, it is possible for crossings to be ordered 
in places where a railroad has been maintained for 
scores of years. Indeed, in the present case the 
railroad has run over the lands in question since 
1876. In the present case, also, the railroad com- 
pany acquired its lands by warranty deeds, and it 
contends that this isan agreement within the mean- 
ing of the statute and that the commissioners had 
no jurisdiction to order crossings made. 


Judge Bischoff of the New York Court of Com- 
mon Pleas has struck a severe blow at the inalienable 
right of mankind to stay out o’nights and carry latch 
keys. Richard Seegman, a boarder in the house of 
Sarah W. Keller, recovered judgment in a District 
Court for the value of articles stolen from his room 
on the ground that Mrs, Keller had not exercised 
proper care because she had failed to eject a boarder 
whose conviviality caused him to leave the front 
door unlocked when he returned late at night on 
two occasions, Mrs, Keller appealed from the judg- 
ment, and it was reversed by the Common Pleas, 
General Term. Judge Bischoff, who writes the 
opinion, says: ‘‘We are unable to persuade our- 
selves that with like care in the choice of her patrons 
it was even slight negligence on the part of the de- 
fendant that she did not rid herself of a patron who 
had once or even twice relaxed the exercise of the 
ordinary caution of securely closing the front door 
on his ingress late at night.” 


The number of lawyers who take contingent fees, 
says the New York Tribune, was probably never be- 
fore so large. The objections which were once 
made to this method of compensation are not now 
frequently heard, and the courts are often called 
upon to enforce agreements made for this kind of 
compensation. One difficulty in such cases is that 
when a client who has once made an agreement to 
give an attorney a portion of the amount obtained 
wishes to change counsel it is difficult to fix the 
rights of the respective lawyers. Judge Ingraham, 
a few days ago, had before him a case in which 
there was a change of attorneys. He said that it 
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was impossible for the court to fix the sum which 
the first attorney would be entitled to until the 
amount to be recovered in the suit was ascertained. 
It would be a hardship to compel the plaintiff to 
pay a certain sum in ready money, as she would 
hardly be able to raise the amount required. Judge 
Ingraham said that he would allow the compensa- 
tion to be fixed at a certain sum, which would be a 
first lien upon any amount recovered in the action, 
or he would allow the amount of the fee to be de- 
termined after the amount recovered had been ascer- 
tained, the substituted attorneys to stipulate that 
the amount of recovery should be subject to the lien 
of the first attorney. This method will enable the 
lawyer who takes a case on contingent fee to be 
fairly well assured that if he labors diligently he 
cannot be defrauded out of the result of his work 
by a client who changes his mind and desires to 
obtain a new attorney. When a lawyer fixed his 
own compensation after the services were rendered 
the bills were considerably larger and more com- 
plaint was made than now, since the compensation 
is frequently arranged between lawyer and client 
before the action is begun and may be contingent 
upon the success of the suit. Not only is the con- 
tingent fee, as a contemporary points out, a neces- 
sity, if poor persons are to fight rich and well- 
equipped corporations, but it also prevents some 
useless litigation, as an attorney will not begin an 
action if he sees no prospect of his obtaining a fee 
by the successful prosecution of it. A decision of 


the Court of Appeals just reported indicates that. 


the highest court will aid an attorney who has per- 
formed his part of the agreement to collect his com- 
pensation, In that case the plaintiff secretly made 
a settlement with his opponent for an amount con- 
siderably less than the judgment recovered and 
left the State without any payment to his lawyer. 
The court set aside the satisfaction of judgment 
obtained without the lawyer’s knowledge, so that 
he could obtain at least the legal costs for himself. 
The Court of Appeals has decided that the lower 
court acted correctly in so doing. 


In the judgment which Lord Justice Bowen 
recently delivered in the case of American Must Cor- 
poration v. Hendry, the venerable doctrine of Eng- 
lish law, which may be compendiously described as 
‘the immunity of the outer door,” was reconsidered 
and received fresh judicial sanction. The London 
Law Journal says, the only substantial point of in- 
terest in the case was the question whether that 
doctrine applied to and rendered illegal the forcible 
breaking open by a landlord or his broker, levying 
an ordinary distress for rent, of the outer door of a 
warehouse not forming part of the tenant’s dwelling. 
Lord Justice Bowen held that it did, and there can 
be little doubt that the decision — which his lord- 
ship fortified as usual by an elaborate survey of au- 
thorities— was correct. It may well be that ‘‘the 
immunity of the outer door” was a rule originally 
devised for the protection of the dwelling-house and 
its inmates, but in the famous case of Brown v. 





Glenn, 16 Q. B. 254, it was held to apply to the 
locked door of a stable not within the curtilage of 
the plaintiff's dwelling-house at all; and it there- 
fore clearly embraced an outer, although not the 
outermost, door of the premises on which the dis- 
tress was levied. 





The need of a revision of the United States Stat- 
utes is suggested by Bradstreet’s. Such revision is 
greatly to be desired. It is now nearly twenty years 
since a revision was made — that by the forty-third 
Congress in 1878, 1874 being the last. A new edi- 
tion of the Revised Statutes was indeed prepared in 
1878, but as the commissioner charged with the 
work said in the preface to this edition, it was not 
in any proper sense a revision of the statutes of the 
United States. The jurisdiction of the commis. 
sioner was strictly limited by the statute. He was 
directed to incorporate into the text of the first edi- 
tion of the statutes all the amendments made since 
December 1, 1873, including those made by the 
forty-fourth Congress, with marginal references to 
the acts of amendment and to the decisions of the 
United States courts, with like reference to all the 
statutes passed in the same period which in his 
opinion might in any manner affect or modify any 
of the provisions of the first edition of the Revised 
Statutes. The commissioner was also directed to 
include certain important historical documents 
which were not printed in the first edition, but he 
was not clothed with power to change the substance 
or to alter the language of the existing edition of 
the statutes, nor to correct any errors or supply any 
omissions therein except as authorized by the several 
statutes of amendment, so that the work was nota 
real revision, but a new edition of arevision. Since 
the appearance of the edition of 1878 supplements 
have been issued, but they are inconvenient in use 
and are now thoroughly antiquated. We agree with 
our esteemed St. Louis contemporary the Central Law 
Journalin hoping that Congress will act in this mat- 
ter and provide for a thorough and complete revision. 


It appears from the current number of the Law 
Quarterly Review that the traditional story of the 
highwayman who filed a bill in equity against his 
partner for an account of the profits of their deal- 
ings on Hounslow Heath and elsewhere is founded 
on fact. A copy of the bill and of the orders made 
has been found in the Huropean Magazine for May, 
1787, and the orders have been verified by collation 
with the originals at the record office. The bill, 
which, however ingenious its language, seems hardly 
calculated to impose upon the court, purports to be 
signed at the foot by counsel, one Jonathan Collins. 
But the plaintiff had soon had enough of it. In 
October, 1725, on the motion of the defendant, it 
was referred to the deputy remembrancer to inquire 
whether it was not scandalous and impertinent, and 
on the 18th of November it was dismissed, with 
costs, on the plaintiff's application. This however 
did not stop the deputy remembrancer. He re- 
ported on the bill as might be expected, and the 
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tipstaff was sent in pursuit of the plaintiff's solicitors. 
They were fined £50 each, and committed to the cus- 
tody of the warder of the Fleet prison until the fines 
were paid. Jonathan Collins, too, did not escape. 
He was condemned to pay the defendant's costs, to 
be taxed by the deputy, though here justice stayed 
its avenging hand, and it was declared that the in- 
dignity to the court was satisfied by the fines, and 
the scandal was not to be considered in the taxa- 
tion. The Law Quarterly Review also finds in the 
European Magazine the subsequent fate of the parties. 
John Everet, the plaintiff, was executed at Tyburn 
in 1730; Joseph Williams, the defendant, had 
already met the same fate at Maidstone in 1727; and 
William Wreathock, one of the plaintiffs solicitors, 
was in 1735 convicted of robbery, but was reprieved 
and transported. Altogether, highway robbery 
seems to have fared badly both at law and in equity. 





THE LAW OF BARBED-WIRE FENCES. 


N view of the attention which the barbed- wire ques- 

tion is at present exciting, the following summary 

of the law on the subject, taken from an able paper by 

Mr. La Monte, in the New Jersey Law Journal, may 
interest our readers: 

Probably the oldest case on this subject is Atlanta, 
etc., Ry. Co. v. Hudson, 62 Ga. 679. In this case some 
cattle were frightened by an engine, and driven into a 
barbed-wire fence, built and maintained by the rail- 
way company. Hudson recovered damages, and the 
recovery was sustained; but the Supreme Court placed 
the liability entirely on the careless way in which the 
engine was run, and did not touch on the fence ques- 
tion at all. Still this case cannot safely be ignored, as 
the facts and the decision (not the opinion) are con- 
sistent with the legal liability of the fence-owner. 

Williams v. Midgett, decided by the Texas Commis- 
sion of Appeals, December 2, 1883, is the next case on 
this subject, and is reported in 2 Texas Law Review, 
338, and briefly in 29 ALBANY LAW JOURNAL, 23. It 
holds that ‘‘such fences are dangerous unless con- 
structed with planks in connection with the wire.” 

It would seem that in Texas, as in many other West- 
ern States, the number of the judges of the Supreme 
Court is fixed by the Constitution, so that as business 
has grown,the Legislature, to meet the emergency, has 
created Commissions of Appeals, who have power to 
hear cases, but whose decisions are not binding unless 
confirmed by the Supreme Court. Of course parties 
can agree to accept such decision as final. This would 
seem to have been done in this case. The decision of 
this learned commission is very amusing. The com- 
missioners quote Shakespeare to prove that from the 
earliest times English wayfarers, overtaken by dark- 
ness, have been in the habit of driving rapidly, and 
have not always been remarkable for their sobriety. 
They seek to make the abutting property-owners in- 
surers of the safety of travellers on the highway. In 
their zeal they liken a barbed-wire fence to a “string 
of suspended daggers.” 

The question was brought before the Supreme Court 
of Texas in Worthington v. Wade, decided October 30, 
1891, and reported in 17S. W. Rep. 520. In this case a 
man was killed by being thrown by a fractious horse 
upon a barbed-wire fence, not on a public road, but on 
4used private way. The syllabus is: ‘“ Where a barbed- 
wire fence built near a private road is dangerous to 
Persons passing near it, it is contributory negligence 
for such persons to approach it.” In the course of the 





opinion the court say, per Gaines, J.: ‘‘ Even should 
the fence have been along a public highway, we should 
hesitate long before holding that mere proof that the 
fence consisted of barbed wire stretched upon posts is 
sufficient to show that the parties constructing it were 
guilty of negligence. Wedo not concur in the view 
expressed in the case of Williams v. Midgett, supra, in 
regard to barbed-wire fences. That decision seems to 
have been by the commission in a consent case, and 
not to have been approved by this court. Such fences 
are in general use in this State, * * * especially 
where timber is scarce. Itis unreasonable to suppose 
that our people would erect them around and 
through their inclosures, aud thereby imperil the safety 
of themselves, of the members of their families and of 
their live-stock, if they were essentially dangerous.” 

‘The next case to be decided after Williams v. Mid- 
gett, swpra, and the case which it is to be hoped will be 
followed as the leading decision on this question here- 
after, is Hillyard v. Grand Trunk Ry. Co., 8 Ont. Q. B. 
Div. 583; 23 Am. & Eng. Ry. Cas. 154. This is an ex- 
tremely well-considered case. Williams v. Midgett, 
supra, and the numerous dicta in other American cases 
are quoted in extenso and critically examined. 

In this case a colt, following a led dam, strayed into 
a barbed-wire fence, maintained by the railway com- 
pany, and was hurt. It was held that the fence was 
not a nuisance, and the company was not liable. This 
was a fence along the line of a highway in the country, 
and there was no board or cap or other device to ren- 
der the fence visible at the top. It consisted simply of 
barbed wire stretched on posts. The opinion of the 
court was rendered by Wilson, ©. J. He said: ‘* But 
I am not satisfied that the barbs, although put on the 
wire for the purpose mentioned—i. e., to hurt antmals, 
and keep them from breaking it down—are more dan- 
gerous than the ends of the common rail fence, 
although they are not made or placed as they are, pur- 
posely to be a source of danger; but protruding as they 
do, and many of them pointed, they make the fence a 
really dangerous erection, and I doubt whether they 
would be allowed in acountry in which they had not 
theretofore been used. They would be a nuisance along 
the sidewalks of this city, or along the sidewalks of 
most of the towns and villages of the province, but 
they are not found to be so in country parts. * * * 
I am disposed to allow the barbed-wire fence as a great 
improvement in fence-making in all places where it can 
properly be used, as on country highways, eto.’’ O’Con- 
nor, J., dissented. 

The Supreme Court of California, on May 28, 1889, 
rendered a decision on this subject in the case of Love- 
land v. Gardner, 21 Pac. Rep. 766. The facts were 
these: The fence was along the highway, but within 
the property line. The posts were thirty-six feet apart; 
there were three strands of wire, the first twenty-four 
inches from the ground,the second thirteen inches above 
that, the third fifteen inches above the second. There 
was nothing more than the posts and the wire. There 
was evidence that tended to show that the wires were 
loose. Several horses came into contact with the fence 
and died of their injuries. Patterson, J., reading the 
opinion of the court, says: ‘*The act of the defend- 
ants in constructing the fence upon their property and 
along the line of the public highway, did not of itself 
render them liable to the plaintiff for the damage sus- 
tained, but if the fence was constructed and main- 
tained in such a manner as to constitute negligence, 
they were properly held liable.”’ 

In this case it was contended by counsel that by the 
statute similar to our statute with regard to fences and 
trespassing cattle, the fence in question was not a legal 
fence. The court held that such a statute had no bear- 
ing on or relevancy to the case. 

The leading case on this subject in the United States 
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is Sisk v. Crump, decided by the Supreme Court of In- 
diana, December 6, 1887, reported in 14 N. E. Rep. 381. 
In this case the fence ran along a highway. There were 
five strands of wire, and no board at the top. The 
barbs were two inches apart. Thelaw permitted ani- 
mals torun at large. The declaration alleged that the 
wires were hanging loose. The declaration was de- 
murred to; the demurrer was sustained by the court 
below. This decision was reversed by the Supreme 
Court. Elliott, J., said: “The complaint cannot be 
upheld on the ground that erecting a barbed-wire 
fence along the line of a highway, but on private prop- 
erty is in itself an actionable wrong. The courts can- 
not say, as a matter of law, that erecting such a fence 
isatort. We cannot therefore yield to the contention 
of counsel that the act of an individual in erecting a 
fence of that kind in itself renders him liable to one 
who sustains an injury. Courts cannot judicially know 
that such a fence is dangerous. * * * His (the 
land-owner’s) duty is to exercise reasonable care to 
prevent his fence from becoming dangerous, but it ex- 
tends no further. If the fence he elects to build is 
built as such fences are usually built, there is no lia- 
bility ; but if it is allowed to get out of repair, and thus 
become essentially dangerous, he may be liable. He is 
not under any duty to place boards on top of a wire 
fence, or to do any like act, but he is bound to use care 
to keep the fence from becoming a trap to passing ani- 
mals.”” 

The doctrine of this case was quoted and approved 
by the Appellate Court of Indiana on June 8, 1892, per 
Reinhard, C. J., in Carskaddon v. Mills, 31 N. E. Rep. 
559. 
Judge Elliott, in his work on Roads (ElliottRoads and 
Streets), quotes his decision in Sisk v. Crump, and in 
note 1, page 543, cites some of the cases above referred 
to and some others, to which the space at our com- 
mand will not allow us to refer. In summing up he 
says: **The rule deducible from the adjudged cases 
seems to be substantially this: It is not necessarily 
negligence to use a barbed-wire fence, but it should be 
used and cared for as not unnecessarily to endanger 
persons or property. A wire fence is, as the cases in- 
dicate, so far different from ordinary fences as to im- 
pose upon those who use them, care and diligence rea- 
sonably proportionate tothe danger created by their 
use.” 

In New Jersey the first reported case is Polak v. Hud- 
son, in the Somerset Circuit, December term, 1886, 10 
N. J. L. J. 43. 

A valuable colt was injured on a barbed-wire divis- 
ion fence. The testimony was conflicting as to whether 
the injury was on the defendant’s or the agister’s por- 
tion of the fence. I quote from the charge to the jury 
by Magie, J.: “* Now the right of the owner when his 
duty is thus ascertained by the agreement of the two 
adjoining owners is to put up asuitable and proper bar- 
rier to prevent the incursion of his neighbor's animals, 
and to keep within his own inclosure his own animals. 
But that right is subject to the duty which the owner, 
in common with every one else, owes to his neighbor. 
That duty is to so use his own property as to do no in- 
jury to the property belonging to another. Thus, you 
will observe, this maxim, which is as old as the law 
itself, is applicable to the erection of these barriers, 
these fences; in doing this work it is to be done with 
some degree of care and attention to the right of the 
neighbor in the use of hisland. Now, that right in a 
farming community, you observe, as in this case, is ob- 
viously to use it for pasture for cattle and horses. In 
looking at the duty which the owner who erects a 
fence owes to his neighbor, you will observe, it is to be 
a duty performed with reference to the use of the ad- 
joining lands, and if that use be in the way of pastur- 
age for cattle or horses, it must be with reference to the 





habits of such animals, the habits of such animals in 
their playfulness, in their disposition to stray, and even 
in their disposition to break through, and no owner 
has a right in erecting such a barrier to incorporate in it 
that which, in view of the natural habits and disposi- 
tion of such animals as would naturally be kept upon 
the adjoining land, would be dangerous and likely to 
produce injury. If in view of the use of the adjoining 
land and the habits of the animals that may be kept 
there he has put up a barrier, he has no right to incor- 
porate in that barrier any thing which would naturaliy 
tend, with reference to the habits of these animals, to 
produce injury to them. He may make his barriers as 
high as he chooses and as strong, but manifestly he 
cannot erect that which would naturally tend, looking 
at the habits of the animals in the adjoining fields, to 
produce an injury to them; nor can he maintain after 
erection a fence which has incorporated in it such dan- 
gerous or injurious materials. Now, coming to the 
case in hand: Inorder to recover compensation for the 
injury which the plaintiff has undoubtedly received, he 
must prove two things. He must prove that the de- 
fendant erected or maintained a fence that violated 
the principle I have just stated; that is, that it had in 
it some material that, looking at the use of the adjoin- 
ing land, was likely to prove injurious to horses or 
cattle pastured there, considering their habits; and he 
must prove that it was that arrangement that did the 
injury. These two points he must prove to your sat- 
isfaction. The burden to do this is upon the plaintiff, 
and he must establish it by a preponderance of proof.” 
After twenty-four hours the jury failed to agree, and 
were discharged. 

The case of Hoag v.Orange Mountain Land Company, 
12N. J. L. J. 243, brought this question before the first 
District Court of Newark, N. J., in July, 1889. We 
quote from the syllabus: ‘‘A man who leads a restive 
horse along a road within eight feet of a barbed-wire 
fence, and does not hold him close, but gives him ten 
feet of rope, is guilty of contributory negligence, and 
cannot recover if the horse runs against the fence and 
is injured.” 

In 1 Harvard Law Review, 40, there is a report of a 
case decided in a moot court in Harvard Law School in 
March, 1887, in which Polak v. Hudson, supra, was 
cited as a case directly in point, and it was insisted 
that in this case the defendant’s liability, according to 
the charge to the jury, seemed to turn on the fact that 
the defendant placed the fence between his land and 
the plaintiff's pasture, knowing that the plaintiff was 
accustomed to “‘turn a young colt into pasture, and 
that therefore injury would naturally follow.” ‘ But,” 
the report says, ‘*‘the court held that a barbed-wire 
fence per se was so dangerous that in case of resulting 
injury the plaintiff should be allowed to recover, unless 
the defendant, confessing the plaintiff's cause of action 
to be good, could also show that from the nature of 
the ground, as, for example, a thick woodland, or from 
public policy, as fencing with barbed wire tracts of 
prairie land to prevent stampede, the maintenance of 
the fence was justifiable. A barbed-wire fence there- 
fore was deemed to come within that class of sources 
of injury as to which no averment of negligence or of 
knowledge of probable injury is necessary, as the fol- 
lowing: A poisonous yew tree, Crowhurst v. Amer- 
sham Burial Board, 4 Exch. Div. 5; a filthy drain, Ball 
v. Nye, 99 Mass. 582; an open pit, Growcott v. Wil- 
liams, 32 L. J. Q. B. 237; arusty-wire cable fence, Firth 
v. Bowling Iron Company, 3C. P. Div. 254; a reser- 
voir, Rylands v. Fletcher, L. R.,3 H. L. 330.” 

The case of Firth v. Bowling Iron Company, 3 C. P. 
Div. 254 (1878), referred to as analogous and in point by 
the Harvard moot court and the 10 N. J. L. J. 130, was 
a case of a fence of iron cable or rope made up of many 
strands of small wire. It was in such bad repair that 
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“pieces of rusted iron wire fell from it into a close ad- 
joining that of the occupier, who was bound to main- 
tain the fence, and were swallowed by cattle, which 
died thereof.”’ 

It would seem from the cases I have quoted that, al- 
though in some of the States there may be room for 
doubt with respect to division fences, it has been gen- 
erally decided that the mere maintenance of a barbed- 
wire fence along a highway without proof of negligence 
is not sufficient to charge the owner with liability for 
injuries to cattle. 

_—_>—__—— 


THE LEGAL STATUS OF WOMEN IN 
ENGLAND. 
ITH regard to constitutional rights, women holda 
subordinate position, slightly improved by legis- 
lation during the last twenty-five years. Thesovereign 
may be a woman. Peeresses, even those in their own 
right, cannot sit or vote in the upper House. In the 
House of Commons, women cannot sit nor can they 
vote in parliamentary elections. In local government 
their position is better, chiefly because the acts of Par- 
liament relating to it are modern. 

(a) In school boards and boards of guardians (for the 
administration of the poor law), unmarried women are 
in the position of men. Married women can sit as 
members of school boards, but it isa question whether 
they can vote in school board elections. In some parts 
of England the officials accept their votes; in other 
parts they refuse them. 

(b) In county council elections women can vote (if 
unmarried), but they cannot sit as county councillors. 

(c) In vestries (a kind of small county council), it is 
an unsettled question whether women can sit, but they 
vote in the vestry elections if unmarried. 

There is an agitation on foot to make women, whether 
married or single, on an equal footing with men in re- 
spect of all these franchises. It is supported and op- 
posed by members of both political parties. 

With regard to personal rights, unmarried women 
are in the same position as men except that under the 
Factories and Workshops Acts there are certain restric- 
tions of their labor. For instance, in most industries, 
they are prohibited from working at night, or for more 
than so many hours in a week. In some cases this has 
resulted in the displacement of women by young men. 
In other cases, where it has been impossible to do with- 
out women’s work, it has resulted in night work being 
discontinued and the hours per week reduced for the 
whole staff, men as wellas women. Married women 
have not complete personal liberty, but their rights are 
increasing by thealteration of the law, and it is difficult, 
in view of recently decided cases, to give an accurate 
account of it at the present moment. The old claim 
which a husband used to be able to make for the resti- 
tution of conjugal rights can now only result in pay- 
ment of damages, and the famous Jackson case has 
thrown a new light on what used to be regarded asa 
husband’s right over his wife’s person. 

In close relation to this subject is the law of divorce. 
In England, unlike Scotland, a wife can only obtain 
judicial separation for causes which enable a husband 
to obtain a divorce. For instance if a man is unfaith- 
ful his wife can be protected from him, both as to her 
person and property, but she cannot contract any 
other marriage. If a wife is unfaithful the husband 
can have the marriage dissolved and marry again. The 
husband has to commit aggravated and accumulated 
offenses before a wife can obtain a divorce. 

The law of guardianship of children was improved 
by an act passed in 1886, chiefly in respect of the 
mother’s power to influence the appointment of guard- 
ians to act after the death of the parents or father. 








During the father’s life he has absolute power, and the 
law regards his duty as so sacred that even if he con- 
tracts to hand it over to the mother the contract is not 
binding. In case of separation however or if the court 
finds the father to be sufficiently unsuitable, this power 
may be superseded by agreement between the parties 
in the deed of separation or by order of the court. 
The policy of the English law is not to interfere be- 
tween a father and his children, so that the case has to 
be very strong before the court will act. 

The laws of property give unmarried women the 
same position as men. Married women before 1870 
were unprotected from their husbands except by the 
courts of equity, which upheld settlements made in 
their favor, and in other ways assisted them when 
property came to them by willor otherwise. Since 
1870 various acts of Parliament have been passed giving 
married women the right to contract, to convey prop- 
erty, to retain their own earnings and in many other 
ways to occupy the position of independent owners of 
property. Wealthy persons continue to protect their 
female relatives with settlements as before, while the 
poorer classes derive but little benefit from the change 
of law. A poor woman earning a weekly wage is 
cajoled or coerced into giving it to her drunken hus- 
band and no law can prevent it. I do not believe that 
the Married Women’s Property Acts have had any ap- 
preciable effect on our social system. The custom of 
settling women’s property and appointing trustees to 
administer it under the settlement is thoroughly bad. 
The trustees have no personal interest in the property 
and do not improve it or invest it really well. The 
women learn no business but remain mere children in 
respect of their own property. If the persons who en- 
joy settled property are foolish, they do not lose it as 
the natural result of folly. The property is kept by 
the trustees and the fools remain in society in receipt 
of a quarterly income. It would bea great advantage 
to England if property were always managed by those 
who spend the income. The wise owners would profit 
by having control over their own; the fools would be- 
come bankrupt and go to the wall. 

With regard to employment women are handicapped 
in England more by custom than by law. Except for 
the Factory Acts I have mentioned, industrial pursuits 
are freely open to them. They are employed by the 
government in the post-office and occasionally in 
prisons and other public institutions. They are largely 
employed as clerks, and no legal disqualification exists 
in occupations of this class. The professions are not 
open to them except in the case of medicine. The 
profession of law is in two branches with us. Persons 
practicing in the higher law courts are barristers, and 
those who prepare documents, advise clients and con- 
duct business in less important cases in police courts, 
etc., are solicitors. To enable women to become 
barristers they must be allowed to enter the terms of 
court as students, and this depends entirely on the will 
of the leading members of the profession. To enable 
them to become solicitors an act of Parliament would 
be necessary. Two women have been for some years 
practicing conveyance but without legal qualification. 
They have drawn up wills and simple agreements, 
which under the English law may be prepared by per- 
sons not qualified as barristers or solicitors. Other 
conveyancing, such as drafting deeds, they have done 
for qualified practitioners, who have used the work in 
accordance with the maxim ‘“‘ qui facit per alium, facit 
per se.’’ 

Iam not aware of any other important heads under 
which the status of English women is peculiar. I must 
apologize for the inadequacy of this note, but any thing 
like a correct statement of so vast a subject would re- 
quire hours instead of minutes. 

ExizA ORME, LL. B. 
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NOTES FROM LONDON. 

HE decision of the Court of Appeal in De Bernales 
v. The New York Herald has caused much discus- 
sion in legal circles. In view of the fact that the rules 
of procedure in England, although framed by the 
judges and subject to revision by them in the first in- 
stance, have nevertheless statutory force and require 
the assent of both houses of Parliament to their altera- 
tion, there is no doubt that the decision is good in law. 
As a matter of fact, the English rules of procedure 
happen to provide no mode of redress against libels 
past, published here by a foreigner not domiciled or 
resident here. The consideration however that the 
decision is sound in English law rather aggravates the 
discontent manifested at the present state of the rules. 
The plaintiff alleged that Mr. Bennett had published 
libels against him in London in the New York Herald 
sold in London at the defendant's office. Mr. Bennett 
is resident in Paris. The rules of court as to *‘ Service 
of Writs out of the Jurisdiction ’—a proceeding essen- 
tial to beginning an action—enumerate several heads 
of cases in which, by leave of the court, a writ (or if 
defendant is a foreigner, notice of a writ) may be 
served out of the jurisdiction, no such service is valid 
without leave, and, unless a case comes under one of 
the heads, leave will be refused. The heads are Land, 
Contracts, Trusts, Nuisance—all within the jurisdic 
tion; Injunction as to an act to be done within the 
jurisdiction; Third Party—Process—whenu any person 
out of the jurisdiction is properly a party to a suit 
already brought against some one within the jurisdic- 
tion. None of these heads include a tort already done 
within the jurisdiction. A tort apprehended as going 
to be done or to be continued would fall under the 
head as to Injunctions. So the Court of Appeal held 
that service out of the jurisdiction could not be allowed 

against Mr. Bennett for a past libel. 

The plaintiff tried to get leave by alleging apprehen- 
sion of continuance of the libel and claiming an injunc- 
tion; and alse by suing the defendant as “The New 
York Heruld”’ and so endeavoring to take advantage 
of another rule allowing greater facilities for service 
abroad in case of firms which have offices here. But 
the Court of Appeal overruled both these positions, 
holding the application for injunction not to be 
seriously meant, and deciding that the words “‘ New 
York Herald” over the door of his London office did 
not constitute Mr. Bennett a firm. 

There can be no doubt among international lawyers 
that there is a decided omission in the English rules of 
procedure. It would be quite within the international 
jurisdiction of English courts to issue process out of 
the territory in cases of libel by newspaper committed 
in England, although the defendant is not domiciled 
or resident in England. Obedience toa decree on such 
process could easily be enforced by prohibiting sub- 
sequent publication until the decree should be satisfied. 
The opinion of the Appeal Court expressed on previous 
occasions that the rules on service out of the jurisdic- 
tion requires revision is strengthened by this case. 

# 

The practical inconvenience which results from the 
want of an international agreement as to jurisdiction 
in divorce has been again illustrated in English courts- 
The case of Green v. Green and Sedgwick decided by 
Mr. Justice Barnes in the Probate, Divorce and Ad- 
miralty Division, seems to show the necessity of a re- 
vision of the positions assumed by the court. An 
American citizen came to London some years ago, 
married an Englishman, and after afew months left 
him and returned to Pennsylvania. Subsequently to 
her return, the Pennsylvania act of 1890 was passed 
giving jurisdiction in divorces to the courts, in cases 
where a citizen of the State having married a citizen 





of another State, American or foreign, should be com- 
pelled to return home by reason of her husband’s ijjll- 
treatment or misconduct. The respondent in this case 
availed herself of the privilege conferred by the Legis. 
lature, and obtained divorce in Pennsylvania in 1891, 
and then married the co-respondent. Justice Barnes 
has granted divorce to the English husband, on the 
ground that the American court had wrongly decided 
that the husband was in fault, that the American 
divorce was granted without jurisdiction, and that the 
wife had committed bigamy and adultery in marrying 
the co-respondent. This decision was not one which 
merely followed precedent, as there was no case pre- 
cisely in point; Shaw v. Attorney-General, the nearest, 
being in many respects different. The judge failed to 
show why the American court was without jurisdic- 
tion. Its finding of fact might be erroneous, and 
therefore its jurisdiction under the Penusylvania 
statute might be at an end, but its jurisdiction under 
international law is unimpeachable—and that is the 
test to apply to foreign judgments. Schibsby v. 
Westerholz, L. R., 6Q. B. 1870. Every State is en- 
titled to delegate jurisdiction to its courts as to the 
personal status of its citizens. 

Political nationality is, after all, the only key to un- 
lock the difficulties of jurisdiction in divorce. The 
present tendency, especially in the United States, to 
give greater individuality to women may, as its oppo- 
nents here say, bea mistake. But right or wrong, it 
is within the international competence of the States 
immediately concerned. If it be a mistake, no doubt 
time will correct it. Meanwhile, it should be recog- 
nized by other States of the family of natious. 


The necessity of a Court’of Criminal Appeal has been 
made more evident by the recent discussion in the 
Maybrick case. It is not that there is in the legal pro- 
fession, or generally among the English public, dis- 
satisfaction with Mr. Asquith’s rejection of the peti- 
tions for the release of Mrs. Maybrick—petitions which 
included one signed by prominent American women. 
It is rather that it is felt to be extra legal and not in 
accordance with orderly procedure that points of such 
intricacy in law—points of evidence and punishment— 
should be left to the extra-judicial court of the advisers 
of the home secretary for the time being. One argu- 
ment used iu favor of the prisoner—that she was con- 
victed by the jury of murder, and that the late home 
secretary commuted her sentence from death to penal 
servitude on the ground that she only attempted mur- 
der—does not after all carry much weight either in 
popular or legal circles. Until recent days in England, 
attempts to murder were punished as murder. The 
fact which has made most impression on the public 
mind is that the prisoner read a written statement in 
court that she administered poison to her husband. 
She alleged that it was at her husband’s request she 
administered it; but the jury did not accept that 
theory. 


The case of the Dowager Duchess of Sutherland (an 
American citizen it is said) presents another instance— 
in a very much smaller way—of the English objection 
to allowing extra privileges in law-breaking to the 
female sex. Mr. Asquith refused to accept the plea of 
her physicians for her release on the ground of ill- 
health, and Her Grace was compelled to complete her 
six weeks’ imprisonment for contempt in Holloway 
jail. The contempt consisted in securing and burning 
a document in the custody of the court in an adminis 
tration suit, having obtained permission to inspect it. 
It is rather singular that more serious notice was not 


taken of the offense. 
* 


* F 
The Chinese Exclusion Act has had more immediate 
effect on the interest of British merchants and the in- 
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ternational claims of this country than some may bave 
anticipated. An extraordinary and important ques- 
tion as to the interpretation of ‘‘the most favored 
nation clause’ in treaties has been raised by theaction 
of the Chinese government in imposing a differential 
duty on grain imported to Tien-Tsin in ships other 
than Chinese. The British government maintains that 
this is a violation of the ** most favored nation’’ clause 
iv the British treaty with China. But the Chinese 
Cabinet. points out that the most favored nation was 
the United States, whose treaty stipulated that no duty 
should be levied on United States citizens heavier than 
on Chinese; and then put forward the astounding 
theory that the Chinese Exclusion Act having violated 
the treaty with the United States, the British equality 
of treatment with Chinese comes to an end. The 
Tsang-Ci-Yamen evidently pretend not to understand 
that under the *‘ most favored nation ”’ clause, rights 
may be acquired by prescription between two States, 
even though the original ‘‘most favored nation” has 
gone to war with its co-contractor. 

It isa most instructive proof of the entire incom- 
patibility of the Chinese mind and policy with our 
system of international law. The truth pointed out 
by Savigny and all the greatest imternational jurists is 
one of every-day increasing importance. The European 
law of nations, resting on identity of race and mental 
constitution, belongs to the inheritors of European 
civilization, and is inapplicable to the external races. 

The policy of the Chinese Exclusion Act has received, 
as regards Australia, the sanction of the highest Fng- 
lish court in colonial affairs. The constitutional valid- 
ity of the act is sanctioned by the United States Su- 
preme Court. Its international validity is justified by 
the English judicial committee of the Privy Council in 
the Australian cases which have come before it on ap- 
peal—notably in Musgrave v. Chien Yeong Toy,decided 
on 18th of March 1891. F. 
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WOMEN IN THE LAW REFORM CONGRESS. 





OR the first time in the history of the world an in- 
ternational congress of lawyers has been held in 
which women lawyers have taken part. Nearly two 
years ago a men’s committee on law reform was or- 
ganized under the rules of the World’s Congress 
Auxiliary. Later a woman’s committee on law reform 
was added. To this committee two courses were pre- 
sented: to ask to hold a congress jointly with the men’s 
congress, in which case a joint committee, composed of 
nineteen men and four women, would choose the 
speakers, or to hold separately, a woman’s congress. 
The latter course presented salient features. The 
woman’s committee would be unhampered in its 
choice; it could send an early invitation, giving ample 
time for the preparation of papers to women lawyers i in 
this country and abroad. 

However, after mature deliberation, the woman’s 
committee concluded that the interests of women in 
the profession of law would be best conserved by a joint 
congress. 

It is needless to speak at length of the contest in the 
joint committee as to whether there should be any rep- 
resentation of women on the program; suffice it to 
say that at the eleventh hour the four women whose 
Papers are published were invited to address the 
congress. 

As Miss Greene and Mrs. Foltz were resident in the 
United States it did not take long for the invitation to 
reach them. With the foreign women however it was 
different. 

Miss Orme, of London, declined to write a paper be- 
cause of the lateness of the invitation and because she 
was deeply engrossed with important work which she 








was under contract to perform, and could not there- 
fore put aside. 

A letter was again sent, begging Miss Orme to re- 
consider, but urging her if that were impossible and 
she could not spare the time to prepare a paper, to send 
a brief note on the subject, with which request she 
complied. 

Miss Orme is regarded as one of the ablest women in 
England. She is one of the foremost leaders among 
the women in politics, a field in which, as Lady Aber- 
deen and Lady Henry Somerset affirm, the women of 
England are far in advance of their American sisters- 

Her work on the English Labor Commission has 
been of great value. Miss Orme was the first woman 
to receive the degree of LL. B. from London University 
—that noble institution whose examinations are far 
more rigorous than those of Oxford and Cambridge, 
but which, unlike its antiquated neighbors, puts men 
and women upon a footing of equality, and confers its 
honors and degrees irrespective of sex, granting, just 
a few weeks ago, the degree of A. B. to oue hundred 
and sixty men and eighty women. 

We are sure our readers will be interested in the 
paper by Miss Sorabji. Even in this nineteenth century, 
which Victor Hugo says is woman’s century, a woman 
lawyer in far-away India is unique. 

A native woman of India, witnessing the abject 
misery of the Indian widows, Miss Sorabji realized the 
urgent need for women lawyers in her native country 
and determined to become a lawyer. 

Not satisfied with mediocrity in the preparation for 
her chosen profession, but aspiring to the highest, she 
went to Oxford University, England, to study law. 

After two years spent in study at Oxford, Miss 
Sorabji passed a creditable examination, the same ex- 
amination given to men for the LL. B. degree. 

In behalf of this brave young woman who was to 
devote her life to the cause of humanity in efforts to 
ameliorate the wretched condition of the widows of 
India, a special plea was made to the Oxford authori- 
ties to confer upon Miss Sorabji the degree to which 
her work entitled her. It was urged that in a country 
like India, where so much is thought of caste, the pos- 
session of the LL. B. degree from Oxford University 
would be of immense advantage to her in her work. 
This plea moved neither the heart nor the head of the 
Oxford authorities, and like many other women, even 
the woman who was above the senior wrangler, Miss 
Sorabji received the certificate which amounts to cer- 
tifying that the holder has done the work which, were 
shea man, would be crowned with the degree.—Chicago 
Legal News. 

—_—__—_____—_———— 


EXEMPTION OF PROPERTY PURCHASED 
WITH PENSION MONEY. 


STATE OF NEw YORK. 
OFFICE OF THE ATTORNEY-GENERAL, t 
ALBANY, August 7, 1893 

Str: Lam in receipt of your favor containing an in- 
quiry as to whether property purchased with pension 
money is exempt by law from taxation. 

In reply thereto, I beg leave to state that there is no 
stutute which, by its terms, directly exempts such 
property from taxation. 

It is provided by the Code of Civil Procedure that a 
pension shall be exempt from levy and sale by virtue 
of an execution. Code Civ. Proc., § 1393. 

It has been held by the Court of Appeals that in cer- 
tain cases this exemption extends to property pur- 
chased with pension money. The following is the 
language of the judge delivering the opinion on this 
subject: ‘‘In the case of the exemption of money, or 
its equivalent, there has been some controversy in the 
courts with reference to the extent to which the exemp- 
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tion shall be carried. In such case it is somewhat 
difficult to lay down a rule in precise terms, by which 
it may be determined, in all cases, what property is 
liable, and what exempt from levy and seizure under 
legal process for the payment of debts; but we enter- 
tain no doubt that where the receipts from a pension 
can be directly traced to the purchase of property, 
necessary or convenient for the support and mainte- 
nance of the pensioner and his family, such property is 
exempt under the provisions of this statute. Where 
such moneys can be clearly identified and are used in 
the purchase of necessary articles, or are loaned and 
invested for purposes of increase or safety, in such 
form as to secure their available use for the benefit of 
the pensioner in time of need, we do not doubt but 
that they come within the meaning of the statute; but 
where they have been embarked in trade, commerce 
or speculation, and become mingled with other funds 
so as to be incapable of identification, or separation, 
we do not doubt but that the pensioner loses the benefit 
of the statutory exemption. These propositions, we 
think, are fully supported by the cases in this and 
other States.”” Yates County National Bank v. Car- 
penter, 119 N. Y. 550, 555, 556. 

It is provided by the Revised Statutes that ‘‘all 
property exempted by law from execution’’ “shall be 
exempt from taxation.” 1 R.S. 388, $4, subd.§9 (8th 
ed.), vol. 2, p. 1083. 

These are the general principles of law which govern 
the question concerning which you inquire, and should 
be applied by the assessors in the exercise of their best 
judgment to the facts of particular cases coming before 
them for consideration as such cases arise. 

Yours, etc., 
S. W. RosENDALE, 
Attorney-General. 
steetnentillrsninniangt 


NOTES. 


y= recently an eminent counsel enlightened the 

Supreme Court of North Carolina with the follow- 
ing scriptural quotation: *‘ This law, your honors, is so 
plain that a wayfaring man, though fool, may read it 
a-running.” 


Our contemporary, the ALBANY Law JOURNAL, has 
changed hands, and this change in proprietorship 
will be followed ata very early date by an entire alter- 
ation in control and management. We trust and be- 
lieve that the JOURNAL will continue to maintain its 
present high position in the world of legal literature as 
an intelligent exponent of American legal thought.— 
London Law Journal. 


The Central Law Journal says that the following 
anecdote is vouched for by the stenographer:—At a 
term of the Circuit Court, held not long since in one 
of the up-river counties, a horse case was on trial, and 
a well-known horseman was called as a witness. Coun- 
sel: Well, sir, you saw this horse? Witness: Yes, sir: 
Counsel: What did you do? Witness: I jest 
opened his mouth to find out his age, and I sez to him, 
sez I, ‘“‘Old feller, I guess you're purty good yet.” 
Opposite Counsel: Stop! Your honor, I object to any 
conversation carried on between this witness and the 
horse when the plaintiff was not present. The objec- 
tion was sustained. 


{—. 


One of the new queen’s counsel gazetted in London is 
Mr. John Francis Oswald, of the Chancery bar, who has 
long since made a name for himself by his keenness asa 
fighter and by his bons mots. He has always been ready 
to answer judge or counsel, and is the hero of numerous 
bar stories. He was the junior who, on being told by 
Mr. Justice Kay that “although he could teach him 
law, he could not teach him manners,” quietly re- 
marked, *‘That is so, my lud.’’ An encounter with 





Mr. Justice Chitty was hardly so successful. He had 
been addressing the court at great length ina bill of 
sale case, and at last said, ‘‘And now, my lud, I ad- 
dress myself to the furniture.” ‘‘ You have been doing 
that for some time past,” said Mr. Justice Chitty. 


The following touching story about Professor Blackie 
of Edinburgh is told by the Boston Transcript: 
‘** Blackie was lecturing to a new class with whose per- 
sonnel he was imperfectly acquainted. <A student rose 
to read a paragraph, his book in his left hand. ‘Sir!’ 
thundered Blackie, ‘hold your book in your right 
hand! ’—and as the student would have spoken— No 
words, sir! Your right hand, I say!’ The student held 
up his right arm, ending piteously at the wrist. ‘Sir, 
I hae nae right hand!’ he said. Before Blackie could 
open his lips there arose such a storm of hisses as one 
perhaps must goto Edinburgh to hear; and by it his 
voice was overborne. Then the professor left his place 
and went down to the student he had unwittingly hurt 
and put his arm around the lad’s shoulders and drew 
him close, and the lad leaned against his breast. ‘My 
boy,’ said Blackie—he spoke very softly, yet not so 
softly but that every word was audible in the hush 
that had fallen on the class-room—‘ my boy, you’ll for- 
give me that [ was over rough? I did not know—I did 
not know!’ He turned to the students and with a look 
and tone that came straight from his great heart, he 
said: ‘And let me say to you all, [am rejoiced to be 
shown Iam teaching a class of gentlemen.’ Scottish 
lads can cheer as well as hiss, and that Blackie learned.” 


The district judges down in Texas are elected by the 
people, and some of them, at least, seem to be fond of 
a practical joke. Judge King, of San Antonio, was 
making a brief visit to Austin, the capital city, on 
business with the Legislature, and there met his 
friends, Judge Tucker, of Dallas, and Colonel Fulton, 
the cattle king of Arkansas Bay. After transacting his 
business, while waiting for the evening train to return 
to his home, Judge King strolled into Colonel Fulton’s 
room at the Driscoll hotel, and concluded to take a nap. 
In the meantime Fulton came in, and packed his 
valise preparatory to leaving on the same train. After 
a while the slumbering judge awoke, and proceeded to 
dress himself, but could nowhere find his socks; so he 
completed his toilet without them, and went down- 
stairs “to round up” the cattle king. He corralled 
him in the barber shop. An explanation ensued and 
it was determined that Fulton had packed up the 
judge’s half-hose in his valise. While Fulton was gone 
up to his room to get the missing articles, King seated 
himself in the barber’s chair to get a shave and sham- 
poo. Colonel Fulton, meeting Judge Tucker in the 
corridor, explained the situation; and together they 
collected a crowd of senators and members of the 
house, and walked into the barber-shop to interview 
Judge King. Judge Tucker, taking his stand by the 
side of his astonished judicial friend, addressed the 
assembly as follows: “Gentlemen, you all know the 
perils that environ an elective judiciary. During the 
late canvass at San Antonio it was charged against my 
friend, Judge King, that he was an aristocrat. It was 
openly proclaimed among the tamale stands on Milam 
square that he wasadude. The sandal-shod sons of 
sunny Mexico, who had been imported expressly to 
vote the Democratic ticket, were told, in thunder tones, 
that this aspirant for judicial honors actually wore 
socks. Gentlemen and fellow-citizens, I am prepared 
to refute this foul siander. Judge King is a man of 
the people; he consorts with the ‘horny-hauded sons 
of toil;’ he does not wear socks.” And, suiting the 
action to the word, Judge Tucker turned up the trous- 
ers of his official brother, and proved his assertion by 
one of Irving Browne's “ Practical Tests in Evidence.” 
Judge King accepted the situation, and set up the 
drinks.—Central Law Journal. 
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DIGEST 


OF THE 


COMBINED OFFICIAL SERIES OF NEW YORK 
STATE REPORTS, BEGINNING WITH 138 
N. Y., 6 HUN, AND 2 MIS., AND INCLUD- 
ING A DIGEST OF ALL OF 69 HUN ZND PART 
OF 4 MIS. NOT YET PUBLISBRED IN AD- 
VANCE SHEETS. 


EXECUTORS AND ADMINISTRATORS. 


$6. Upon the accounting of an executor the adminis- 
trators of a deceased co-executor are in no position to 
allege the devastavit of their intestate, so as to charge 
the surviving executor with it. 3 Mis. Rep. 563. 

87. The Surrogate’s Court has jurisdiction, on the 
judicial settlement of the accounts of an administra- 
tor, to determine as to the validity of an ante-nuptial 
agreement made between intestate and intended wife. 
8 Mis. Rep. 586. 

38. A contestant may avail himself of the admissions 
of payment contained in the administrator’s claim 
against estate, without coupling it with the allegation 
of indebtedness for the whole claim. 4 Mis. Rep. 28. 

39. Where an invalid claim has been permitted to as- 
sume the form of a judgment against the estate, in 
consequence of the collusion, heedlessness or negli- 
gence of the administrator, he is personally liable. 4 
Mis. Rep. 28. 

40. Where objections to account, on compulsory ac- 
counting, are sustained, estate should not be directed 
to reimburse executor for expenses. 3 Mis. Rep. 155. 

41. A referee, after he has passed on executor’s ac- 
counts and filed his report, cannot make an additional 
finding. 2 Mis. Rep. 288. 

4. DecrEE.—A decree settling the accounts of an 
executor cannot be opened to permit a reargument or 
rehearing upon the question of construction, but may 
be opened to correct clerical errors in form of decree, 
orin case of newly-discovered evidence. 3 Mis. Rep. 
393. 

43. When a petition by an assignee of legacy, filed 
after payment thereof to legatee by administrator un- 
der decree settling his accounts, to open such decree 
should be denied on account of laches. 68 Hun, 280. 

44. Such decree will not be opened, after payment of 
legacy to legatee, on petition of assignee, when admin- 
istrator had no notice of assignment except by mere 
rumor, which did not give name or residence of as. 
signee. Id. 

45. The surrogate, where the legatee claims that the 
assignment was procured by fraud and duress, has no 
jurisdiction to determine the validity of the assign- 
ment. Id. 

46. Nor, in such case, can the decree be opened to 
admit the assignee as a party, and the accounting be 
suspended until the validity of the assignment be de- 
termined in a proper tribunal. Id. 

47. In such case, if the legatee and administrator 
have been guilty of complicity in procuring the decree 
without notice to the assignee, the latter’s remedy is 
by an action against them. Id. 

48. REMOVAL.—When an administrator has been re- 
moved after the decedent’s estate has been fully ad- 
ministered, the surrogate may finally settle thereafter 
such accounts. 68 Hun, 114. 

49. TRUSTEE.—Where, prior to the time for distribu- 
tion, one of the beneficiaries dies, leaving a will which 
contains no provision for a child born after she made 
such will, such child has an interest in the estate, and 
it and the executor of the deceased beneficiary are 





proper parties to an accounting by the trustee. 68 
Hun, 530. 

50. A “substituted trustee’s’’ acts are reviewable by 
the surrogate from the date of the death of his prede- 
cessor, though not appointed until later. 2 Mis. Rep. 
288. 


51. A “substituted trustee”’ is liable for profits for 
use of money borrowed from estate. 2 Mis. Rep. 288. 
See LEGACIEs, 1, 2. 


EXEMPLARY DAMAGES. 
See Crv1u DAMAGE ACT, 6. 


EXPERT. 
See EvipENcE, 29-40. 


EXTRA ALLOWANCE. 


See APPEAL, 34. 
Costs, 6-8. 


FALSE REPRESENTATIONS. 


In an action for false representations as to the own- 
ership of the sole right to produce a play, the com- 
plaint is properly dismissed, where it is not shown 
that defendant did net have such exclusive right, but 
simply that others produced a similar play. 69 Hun, 
337. 


FALSE IMPRISONMENT. 
See PLEADINGS, 39. 


FENCE. 


1. A barbed-wire fence is not necessarily dangerous 
and anuisance. Whether it is or not depends upon 
circumstances. 69 Hun, 593. See chapter 367 of the 
Laws of 1891. 

2. A parol promise to maintain a fence is not an 
agreement whick runs with the land. 69 Hun, 593. 


FERRY. 


See CRIMINAL LAW, 7. 
NEGLIGENCE, 19. 


FIRST INSTANCE. 
See APPEALS, 38-47. 


FORECLOSURE. 


1. A foreclosure will not be set aside after judgment 
has been rendered by the court, and it has been satis- 
fied of due service of summons and complaint, on the 
ground that two infant defendants were not properly 
served. 3 Mis. Rep. 1. 

2. The right to a judicial sale of mortgaged premises 
to pay the debt secured is one of the incidents of the 
mortgage contract. 138 N. Y. 133. 

3. Pendency of ejectment action brought by a party to 
the foreclosure action does not prevent proceeding in 
Surrogate’s Court to distribute surplus moneys arising 
from foreclosure sale. 68 Hun, 406. 

4. In the absence of objection to or appeal from the 
judgment directing surplus to be deposited in Surro- 
gate’s Court, it is too late, upon proceedings before 
such court, to object to his jurisdiction to pass upon 
conflicting claims of parties to the fund. Id 

See MORTGAGE, 16-25. 


FOREIGN CORPORATIONS. 


1. The Revised Statutes making unlawful an assign- 
ment by insolvent corporations applies to assiguments 
in this State by a foreign corporation. 3 Mis. 
Rep. 57. 

2. Answer that defendant has no knowledge or in- 
formation sufficient to form a belief ‘‘as to organiza- 
tion of foreign corporation ’’ does not render proof of 
foreign corporation necessary on trial. 68 Hun, 28. 
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FORMER APPEAL. 
See APPEAL, 103, 104. 


FORMER ADJUDICATION. 


1. A judgment is conclusive, notwithstanding both 
parties have appealed therefrom, and one of them has 
given an undertaking on appeal. 69 Hun, 332. 

2. Pendency of an action in another State, in which 
an attachment has been procured, is « valid defense to 
an action in this State for the same cause of action. 3 
Mis. Rep. 325. 

FRAUD. 


1. Good cause of action on ground of. 3 Mis. Rep. 25. 
2. Fraud avoids all contracts, and, when properly 
pleaded, evidence thereof should be admitted. 2 Mis. 





Rep. 266. 
3. Proof requisite to sustain action for false repre- 
sentations. 3 Mis. Rep. 151. 


4. The declarations of one that he intends to and 
shall have a deed of land, do not indicate that he in- 
tends to obtain it by fraud or undue influence. 69 
Hun, 450. 

5. A confessed judgment, and all proceedings there- 
under, which form part of a scheme to- hinder, delay 
and defraud creditors, will be Set aside. 4 Mis. Rep. 
240. 
6. Fraud may consist in the concealment of what is 
true if the means of information are not equally acces- 
sible to both, but exclusively within the knowledge of 
one of the parties, and known to be material to a cor- 
rect understanding of the subject. 3 Mis. Rep. 535. 

See EVIDENCE, 72. 


FRAUDULENT CONVEYANCES. 


1. Upon the setting aside of a conveyance as in fraud 
of creditors the grantee should be allowed to retain it 
as security for so much of the consideration therefor 
as went for the benefit of the creditors, though he is 
affected with knowledge of the fraudulent intent of 
the grantor. 68 Hun, 284. 

2. Such security is not to be extended to an autece- 
dent indebtedness of grantor to grantee which formed 
part of consideration of conveyance. Id. 

3. The grantee is entitled to interest where he has 
had the ase and profits of the conveyed premises. Id. 


FUNERAL EXPENSES. 
See EXECUTORS, ETC., 11, 12. 


GAS-LIGHT COMPANIES. 


Gas-light companies under the Corporation Act of 
1890 may mauufacture electricity. 138 N. Y. 151. 


GIFT. 


1. A gift of a mortgage is not established where 
neither a receipt written upon the mortgage, nor the 
mortgage itself, was ever delivered to the mortgagor or 
his representative, but both were retained by the 
mortgagee and found among her papers after her de- 
cease. 68 Hun, 296. 

2. The transfer of a savings bauk account by de- 
positor to her own and donee’s names with a right in 
the latter to draw the money, and possession of the 
book, in the absence of evidence that the latter had ac- 
cess to the effects of depositor at her death, were suf- 
ficient to render the gift effectual and satisfy the re- 
quirements of the law. 3 Mis. Rep. 267. 

3. To constitute a gift causa mortis, not only must 
delivery be complete, but possession must be retained 
by the donee until the donor’s death. 3 Mis. Rep. 277. 

4. Subsequent appropriation by donor shows either 
ineffectual delivery or revocation. Id. 

5. Such gift must be made in contemplation of the 
donor’s death in order to be valid. Id. 











GOOD-WILL. 
See EVIDENCE, 73. 


GRANTS. 


Lands below high-water mark of r.avigable water 
will not pass by a patent from the sovereign power 
unless actually included in the express metes and 
bounds of the grants. 138 N. Y. 26. 


GUARANTY. 


1. A subsequent delivery of chattels is a sufficient 
consideration for prior guaranty to see that goods 
were paid for. 2 Mis. Rep. 38. 

2. Where defendant guaranteed an order made bya 
member for delivery of goods to his firm, and similar 
orders to a certain amount, he is not responsible for 
goods delivered on orders of the firm, in the absence of 
ratification, with full knowledge. 69 Huy, 361. 


GUARDIAN AD LITEM. 


Guardian ad litem for an infant must be appointed 
before a valid judgment can be obtained against him. 
2 Mis. Rep. 236. 


GUARDIAN AND WARD. 


1. After final accounting of administrator, the pay- 
ment of moneys to general guardian and the giving of 
the required bond by him, he is the proper person to 
sue under section 2607 of the Code. 68 Hun, 114. 

2. Settlement of guardian and ward, obtained by 
fraud of guardian, may be repudiated by ward, and 
surrogate’s decree, based thereon, may be set aside, 
138 N. Y. 192. 

3. A guardian who employs a broker to effect a pur- 
chase of real estate is personally liable for his commis- 
sions. 4 Mis. Rep. 185. 

4. Guardian in socage has no power to surrendera 
policy of insurance belonging to his ward. 138 N. Y. 
333. 


5. Where a father surrenders a policy of insurance 
belonging to his children for its present value, the 
company cannot set off, against a claim by the children 
for the amount of the policy after its maturity, ex- 
penditures made by the father for their benefit out of 
the money received by him on his unauthorized sur- 
render of the policy. 138 N. Y. 333. 

6. A general guardian has no power to submit a 
cause of action either on behalf of or against an infant, 
so as to give jurisdiction to adjudicate upon the rights 
of the infant. 68 Hun, 521. 


GUARDIAN. 
See Crviu DAMAGE ACT, 5. 


HEARSAY. 
See EVIDENCE, 41, 42. 


HABEAS CORPUS. 


Chapter 438 of the Laws of 1884 affords a concurrent 
remedy, and does not preveut relief by habeas corpus. 
68 Hun, 344. 

HEALTH. 


The health officer of the port of New York is a State 
officer, and he has power, under chapter 486 of the 
Laws of 1892, to bring persons suspected of being af- 
fected with contagious disease into any county of the 
State. 3 Mis. Rep. 34. 


HIGHWAY. 


1. LAYING ouT.—Commissioners are not bound to 
follow with precision the route specified in the peti- 
tion, if, by a slight deviation, a better road is obtaina- 
ble. 69 Hun, 118. 
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2. DEDICATION. — Where a grantor bounds the 

ted lands on a street or highway there is ar im- 

plied covenant that there is such ahighway. 3 Mis. 
Rep. 403. 

$. Where a street has been dedicated to the public 
by the owner, and accepted as a village street, and has 
never ceased to be used in its whole width, the owner 
of an adjacent lot is guilty of obstructing a high way, if 
he fences in half of its width in front of his lot. 69 
Hun, 86. 

4. From what facts the acceptance of the dedication 
of a village street may be inferred. 69 Hun, 86. 

5. Owner of land, laying out lots with streets and 
selling lots, cannot afterward deprive purchasers 
of the right to have the streets left open. 138 N. Y. 
184. 

6. ABANDONMENT.-—A highway, not used or worked 
for more than six years, ceases to be ahighway. 69 
Hun, 512. 

7. Where a highway, laic out by a railroad company 
at its crossing in place of an old one, has been used 
and worked for a long time, the court, on an applica- 
tion for its restoration to its former state, will not 
make any change in its location or construction. 69 
Hun, 512. 

8. OssTRUCTION.—The time and manner of using 
the sidewalk in transferring goods from street to store 
must be reasonable with reference to the rights of the 
public. 69 Hun, 134. 

9. LAW OF ROAD.—The rule as to keeping to the 
right on a public highway does not apply when there 
are obstructions on that side of the road. 2 Mis. Rep. 
238. 

10. GRADE.—A private individual cannot cut down 
grade of highway without consent of abutting owner. 
138 N. Y. 165. 

li. BurpEN.—The provision of chapter 410, section 
958 of the Laws of 1882, of the New York City Con- 
solidation Act, has reference to the street as laid out, 
and if the street as laid out is less than one mile in 
length, and of itself is a perfect street, the owners of 
property benefited must bear the whole burden. 68 
Hun, 158. 


HOMICIDE. 


The facts in this case were held to make out acloar 
case of murder in the first degree. 138 N. Y. 677. 
See EVIDENCE, 74. 


HUSBAND AND WIFE. 


1. A wife cannot maintain an action upon a cove- 
nant, in articles of separation, to pay to trustee an an- 
nual sum for her support, in the absence of allegation 
or proof that the trustee has refused, on request, to 
bring the action. 68 Hun, 537. 

2. During a voluntary separation of husband and 
wife while husband was paying wife a weekly allow- 
ance, a tradesman, who supplied wife with necessaries 
without husband’s express sanction, did so at his peril. 
2 Mis. Rep. 49. 

8. A husband is not liable for legal services rendered 
his wife in a criminal proceeding to compel him to sup- 
port her. 3 Mis. Rep. 550. 

4. Party accepting note from husband for work per- 
formed, cannot sue wife, as he had regarded husband 
48 principal debtor. 2 Mis. Rep. 409. 

5. The right of a wife to insure the life of her hus- 
_ for her own benefit is not property. 138 N. Y. 


6. Alimony increased in a separation of husband and 
Wife. 68 Hun, 37. 
7. Conveyances in 1858 of real estate in New York 
from wife to her husband was void. 3 Mis. Rep. 1. 
See ANTE-NUPTIAL AGREEMENT, 1, 2. 
INSURANCE, 6. 





INDICTMENT. 


An indictment for murder in the common-law form 
is proper, and under it the prosecution may prove any 
case amounting to murder under the statute. 138 N. 
Y. 80 





See CRIMINAL LAW, 8, 9. 


INFANTS. 


1. An executory contract relating to the personal 
property of an infant may be avoided by her during 
her infancy. 68 Hun, 589. 

2. In a suit by an infant to avoid such contract, de- 
fendant cannot object that she did not tender all she 
had received, where it was proved and deducted by 
the jury in rendering their verdict. Id. 

3. She need not, in such case, refund money re- 
ceived, where she has squandered it. Id. 

4. An action of replevin lies against an infant, and a 
counter-claim cannot be set up. 2 Mis. Rep. 236. 

See ATTORNEY AND CLIENT, 8, 9. 


INJUNCTION. 


1. A court will not grant an injunction in the case of 
a mere violation of an abstract right, unaccompanied 
by any substantial injury, present or apprehended. 
138 N. Y. 173. 

2. An abutting owner ona street has a right to an 
injunction against a party cutting down the grade of 
the street to the detriment of the abutting owner. 138 
N. Y. 165. 

3. In an action to enjoin the violation of a contract, 
if the restriction imposed thereby is a reasonable one 
and not against public policy, and it is shown that the 
common law affords no adequate remedy, the equita- 
ble interposition of the court is justified and an in- 
junction should be granted. 2 Mis. Rep. 176. 

4. Where, in an action to enjoin the sale of a patent, 
the plaintiff makes out a prima facie case in support of 
his claim, and the injury which he would sustain by a 
sale of the invention is much greater than the defend- 
ant could possibly sustain by a temporary restraint 
upon his right of dispossession, it is proper to grant an 
injunction pendente lite. 69 Hun, 283. 

5. It is improper, in such case, to embrace in the in- 
junction order any invention as to which no allegation 
is made in the complaint, and to which plaintiff's right 
has never been denied. Id. 

6. A tenant of premises with floor lights therein is 
entitled, in the absence of a restriction in the lease, to 
a mandatory injunction restraining the tenant of the 
room above from covering said lights with matting so 
as to exclude the light therefrom. 3 Mis. Rep. 219. 

7. Au owner, who has built to the extreme end of his 
lot, cannot enjoin an adjoining owner from erecting a 
wall or other obstacle, to shut off the light, air or pros- 
pect he formerly enjoyed. 4 Mis. Rep. 48. 

8. Injunction against using labels and packages for 
packing tea. 138 N. Y. 244. 

9. In certain exceptional cases, parties to an action 
in a State court may be enjoined from taking any pro- 
ceedings under a judgment in a Federal court. 69 
Hun, 460. 

10. Such is the case, where, since the Federal judg- 
ment, a judgment has been duly entered in the State 
court which avoids, as against the plaintiff and parties 
to the State action, the certificates on which the Fed- 
eral judgment was based, and renders a sale thereun- 
der inequitable and ineffectual to convey title. Id. 

11. An injunction, in aid of specific performance, is 
dependent upon, and must stand or fall with, the fact 
whether a case is made out by the complaint entitling 
to the latter remedy. 3 Mis. Rep. 205. 

12. An injunction, prohibiting parties from receiving 
payment, does not prevent them from litigating their 
rights to judgment. 4 Mis. Rep. 106. 
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12a. Their liability to punishment for its violation 
does not operate as a defense to, or relieve defendant 
from, any just obligation. Id. 

13. Where a preliminary injunction has been issued 
in an action, an order bringing in new defendants can- 
not direct the original undertaking to stand good and 
sufficieut as to all the defendants, but must require a 
new undertaking. 69 Hun, 295. 

See CORPORATIONS, 33-34a. 


INSANE PERSONS. 


1. The moneys of an idiot, earned by giving concerts 
under charge of committee and at their expense, will 
not be directed to be applied to the payment of debts 
of incompetent persons. 3 Mis. Rep. 126. 

2. An action will not lie against the committee of a 
lunatic, where an order has been made directing that 
which such action seeks to gain. 3 Mis. Rep. 126. 

3. Iu proceedings for a supersedeas of a commission 
de lunatico inquirendo, the manner of determining the 
party’s condition is in the discretion of tbe court. 138 
N. Y. 148. 

INSANITY. 


The heat of passion and feeling produced by mo- 
tives of anger, hatred or revenge, is not insanity. 138 
N. Y. 664. 

See CRIMINAL LAw, 10-12. 


INSURANCE. 


1. Lire.—The secretary of a life insurance company 
has power to waive prompt payment of a premium 
about to fall due. 138 N. Y. 473. 

2. Where the proper officer of a mutual benefit asso- 
ciation notifies the beneficiary that it would be useless 
to submit proofs, the requirement of proofs is thereby 
waived. 68 Hun, 355. 

3. Where the application provides that its state- 
ments, the application and constitution of the society 
shall form the basis of the contract, the constitution 
becomes purt of the contract of insurance. 68 Hun, 
355. 


4. What constitutes a permanent disability under the 
constitution, defined. Id. 

4a. A total disability is ordinarily a question of fact 
for the jury. Id. 

5. Amendment of constitution, adopted in pursuance 
of its provisions, is binding on the existing members. 
Id. 
6. A husband who procures a policy on his life in 
favor of his wife may maintain an action on the policy 
in his own name without joining his wife with him. 
69 Hun, 393. 

7. Where a policy, by its own terms, becomes a paid- 
up non-forfeiting policy, there is no occasion, on the 
insured ceasing to make payments, for the issue of a 
new policy for the proportional amount. Id. 

8. Under a provision that a policy will be entitled to 
its pro rata of the surplus earnings, it will not be due 
until the death of the insured. Id. 

9. An agreement by the company, after insured has 
paid several premiums, to state an account of the 
policy and issue a paid-up policy for the amount, is 
without consideration. Id. 

10. The preliminary proofs of loss are not conclusive 
against the claimant, but he may show that the state- 
ments therein were erroneously or inadvertently made. 
3 Mis. Rep. 458. 

ll. A beneficiary of a life policy, assigned to him as 
collateral security, is entitled, upon the death of the 
insured, to retain only the actual amount of indebted- 
ness due to him from the decedent. 68 Hun, 225. 

12. The same result follows though the assignment 
is made by inserting the creditor’s name in the policy 
as beneficiary. Id. 











13. Company, by unreasonable retention and failure 
to notify insured of the residence of nearer magistrate 
or notary, waives literal compliance with the provig. 
ion as to notarial certificate, when the insured hag 
acted in good faith in the matter. 68 Hun, 304. 

14. Upon assignment of life insurance policy “ag in. 
terest may appear,’’ on assignee’s promise to pay pre. 
miums and keep policy alive, the insured is entitled to 
reassignment on repayment of what the assignee has 
paid on the policy. 69 Hun, 79. 

15. Under a provision in a certificate requiring notice 
to be given within ten days after death or injury,a 
notice served within that time after full knowledge of 
the fact, is sufficient. 3 Mis. Rep. 445. 

16. Where, in an action on a life insurance policy, 
defendant affirmatively pleads that the insured was 
sick before the renewal of the policy, the burden of 
proof does not shift because of any statement in the 
proofs of loss. 3 Mis. Rep. 458. 

17. In an action to recover on an insurance policy 
which was by its terms made indisputable after pay- 
ment of premiums for a certain time which has elapsed, 
a defeuse based on statements in the application on 
which the policy was issued was unavailing. 68 Hun, 
144. 

18. Fire.—Under a policy conditioned upon owner- 
ship in fee there can be no recovery if the assured has 
only an equitable title to the land. 69 Hun, 501. 

19. Where the contract is severable, the policy, 
though void as to the real estate, may be valid as to 
the personal property. Id. 

20. Two companies agree to share losses as to every 
risk exceeding an amount specified, the contract ap- 
plies to all risks which have been written for a sum 
exceeding the sum so specified. 138 N. Y. 16. 

21. Cancellation of an insurance policy, providing 
that insurance company would return pro rata pre- 
mium for every thirty days of unexpired term, looked 
to future, not the past, and, if binding, it did not ab- 
solve insurance company from liability already in- 
curred. 138 N. Y. 88. 

See BenEFIt Socrerres, 1-7. 
HUSBAND AND WIFE, 5. 


INTERPLEADER. 


1. The granting of an order of interpleader is discre- 
tionary. 2Mis. Rep. 441. 

2. On motion for interpleader, the justice has the 
right, in his discretion, to receive affidavits of either 
party prior to making a decision. 3 Mis. Rep. 555. 

8. An affidavit, in an action by an administrator to 
recover asavings bank deposit, alleging the presenta- 
tion to the bank of what purported to be copies of 
orders made by the intestate, unaccompanied by any 
originals or the pass-book, and that the deponent was 
informed by the deponent of the claimant that the 
orders and pass-book had been deposited with a third 
person, is insufficient to authorize an order of inter- 
pleader. 69 Hun, 398. 

4. In the absence of the original orders or proof by 
affidavit of claimant or depositary, such statements 
furnish no proof authorizing a presumption of a gift 
by the intestate, either inter vivos or causa mortis. Id. 

5. The claim by a party of an interest in the demand 
against defendant under some arrangement with the 
plaintiff, does not constitute the ‘‘same debt’’ as re- 
quired by the Code to authorize an interpleader. 3 
Mis. Rep. 555. 


INTERLOCUTORY JUDGMENT. 
See APPEAL, 8. 


JUDGMENT. 


1. BETWEEN DEFENDANTS.—A judgment awarding 
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thorized for non-compliance with section 521 of the 


Code, where the defendant proceeds to trial under a 
reference to determine the rights of the parties, with- 
out raising the objection until after the trial was con- 
cluded. 4 Mis. Rep. 106. 

2. CORRECTION.—A_ decree may be corrected on mo- 
tion as to mere clerical errors, or by the insertion of 
auy provision or direction, which would have been in- 
serted as matter of course, if it had been asked for at 
the hearing, as a necessary or proper clause to carry 
into effect the decision of the court. 3 Mis. Rep. 427. 

3. DireEcTION.—Where, in an action upon a promis- 
sory note, the answer admits the making thereof, but 
alleges that it was given for a larger amount than was 
due, that payments had been made, and that the 
maker was only indebted to an amount specified, the 
court may properly direct payment for the sum admit- 
ted to be due, and sever the action as to the residue. 
68 Hun, 557. 

4, Errect.—A party cannot use a judgment as proof 
of facts in his favor, and at the same time reject the 
legal result of these facts. 138 N. Y. 192. 

§. The refusal of a foreign tribunal to allow a com- 
mission to examine witnesses in this State does not af- 
fect the conclusive character of the judgment. 138 
N. Y. 70. 

6. A foreign judgment, where a court had jurisdic- 
tion of the parties and the subject-matter, is conclu- 
sive upon the merits. Id. 

7. Equiry.—In an action in equity for a partnership 
accounting, a money judgment cannot be rendered 
without a previous determination of the state of ac- 
counts between the partners. 68 Hun, 173. 

8 FinAL.—A judgment is final under section 190 of 
the Code where it fully and completely disposes of the 
substantial rights of the parties at issue under the 
pleadings, and may conclude the appellant without the 
eutry of a further judgment. 138 N. Y. 134. 

9. Merits.—The mere fact that the words “on the 
merits’’ appear as one of the recitals, where they do 
not appear in the judgment itself, does not make a 
judgment dismissing the complaint one on the merits. 
68 Hun, 568. 

10. ReveRSAL.—A judgment will not be reversed on 
the ground that the verdict is against the weight of 
evidence, merely because the General Term is of opin- 
ion that, if it had to decide the question of fact, it 
must reach another conclusion. 68 Hun, 102. 

ll. VACATION.— Judgment, obtained on an actual 
present indebtedness, will not be set aside for the rea- 
son that the defendant made no defense under the be- 
lief that the action was brought on notes which he sub- 
sequently found were paid. 69 Hun, 328. 

12. Waiver of irregularity, or lapse of one year since 
entry of decree, bars an application to set aside a surro- 
gate’s decree for failure to file his decision in writing, 
stating separately the facts found and conclusions o 
law. 4 Mis. Rep. 37. ‘ 

See APPEAL, 9. 
EvIpENce, 43-46. 


JUDICIAL SALE. 

Where a plaintiff in a foreclosure suit has purchased 
the premises on foreclosure sale, and has taken posses- 
sion, he is regarded as a mortgagee in possession as to 
the holder of a subsequent mortgage who has not been 
made a party to the action. 138 N. Y. 138. 


JURISDICTION. 

1. The City Court of New York has jurisdiction of 
an action brought by a foreign corporation upon a ne- 
gotiable instrument against a domestic corporation. 2 
Mis. Rep. 100. 

2 The Common Pleas has no jurisdiction to review 
& judgment of the General Term of the City Court af- 
firming a judgment by default. 2 Mis. Rep. 179. 








3. A judge of the Superior Court of the City of New 
York, designated to hold Circuits and Special Terms 
of the Supreme Court, who resigns his office as Supe- 
rior Court judge after he has heard, but not decided, 
an application submitted to him in the Supreme Court, 
and is thereupon appointed a justice of the latter court, 
loses jurisdiction thereafter to decide such matters. 69 
Hun, 270. 

4. The complaint, in an action in the District Court 
against a foreign corporation, need not state that it has 
an office in the city of New York. 4 Mis. Rep. 127. 

5. The City Court of Albany has jurisdiction of an 
action to recover a tax, properly assessed for personal 
property, from a resident of said city. 69 Hun, 458. 

6. Jurisdiction once acquired by a court of equity is 
not afterward lost. 3 Mis. Rep. 53. 

7. Where a party becomes an actor in a suit, and in- 
stitutes a proceeding which has for its basis the exist- 
ence of an action to which he must be a party, he 
thereby submits himself to the jurisdiction of the 
court, and no disclaimer will defeat the consequences 
of his act. 138 N. Y. 265. 

8. The State is only answerable before the board of 
claims in respect to matters it has consented to sub- 
mit to its jurisdiction. 138 N. Y. 124. 

See Ciry Court ofr New YorK. 


JURY. 
See CRIMINAL LAW, 13-16. 


JUSTICE’S COURT. 


1. Where the answer, in an action brought in a Jus- 
tice’s Court to recover rent, alleges the ownership in 
fee of the premises, title to real property is brought in 
question. 69 Hun, 499. 

2. In such case, upon the defendant’s delivering to 
the justice the required undertaking, the action is 
ipso facto discontinued, and any judgment the justice 
may render isa nullity. Id. 

3. The return of the justice, being the record evi- 
dence of the proceedings in his court, is conclusive, and 
cannot be contradicted. 3 Mis. Rep. 122. 

4. The justices of the peace and constables of Rich- 
mond county are entitled to be paid at the State rate 
of fees, though the entire bill for services rendered ex- 
ceeds $300. 69 Hun, 123. 

See APPEAL, 20. 


LACHES. 


Laches cannot be used as a defense for the first time 
on appeal, though the facts on which it was based ap- 
peared on the record. 138 N. Y. 192. 


LANDLORD AND TENANT. 


1. APPORTIONMENT.—A clause in a lease providing 
for apportionment of rent in the event of partial occu- 
pancy in consequence of injury to the premises, does 
not apply where the premises, by reason of such injury, 
are totally untenantable and wholly unoccupied. 3 
Mis. Rep. 282. 

2. ConTRACT.—An agreement between the owner 
and another person that the latter shall work a stone- 
quarry, sell the stone, and pay one-fifth of the proceeds 
to the former, creates the relation of landlord and ten- 
ant. 69 Hun, 88. 

3. EMBLEMENTS.— Where the landlord re-enters un- 
der the terms of his lease, and takes possession of the 
premises, the tenant’s right to the away-going crop is 
lost, and neither he nor his mortgagee can recover the 
same. 69 Hun, 588. 

4. Estopre..—A tenant is not estopped from show- 
ing that the title of his landlord has terminated since 
the commencement of his tenancy. 69 Hun, 499. 

5. Evictron.—To justify the defense of eviction, the 
deprivation of such heat as should besupplied must be 
continued at the time thereof. 2 Mis. Rep. 65. 
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6. A lessee is not relieved from the obligation to pay 
the rent reserved in the lease, so long as he is not 
evicted or does not surrender the premises or lease. 
4 Mis. Rep. 207. 

7. Condemnation of leased building does not relieve 
him where he subsequently takes and retains the bene- 
ficial use of the premises. [d. 

8. INSURANCE.—Rights of lessor as to insuring de- 
mised premises under a covenant by lessee to insure. 
Id. . 

9. Increase of rate by condemnation of building. Id. 

10. Possesston.—A lessor is not required to give act- 
ual, physical possession to the lessee, only the legal 
right to take possession. Id. 

11. Partial possession by a person having inferior ti- 
tle does not justify a claim by lessee that he was not 
given full possession. Id. 

12. A lessee, who actually occupies a portion of the 
demised premises after the execution and delivery of 
the lease, cannot claim to be in possession under a 
prior contract for the lease, though prevented from 
taking entire possession. Id. 

13. Repatr.—The measure of damages, on breach of 
covenant to repair, is the difference in value of the use 
of the premises as they are, and as they would be if 
the lessor had kept his agreement to repair. 69 Hun, 
140. 

14. Measure of damages in case of failure of lessor to 
repair fixtures in accordance with a covenant in the 
lease. 4 Mis. Rep. 207. 

15. Measure of damages for lessor’s failure to repair, 
as provided in the lease. Id. 

16. Where it is the duty of a lessee to make the re- 
pairs at the debtor’s expense. Id. 

17. Sufficiency of evidence as to damages from ina- 
bility to obtain sub-tenants, or refusal to sublet, by 
reason of failure of lessor to make repairs. Id. 

18. Failure of the lessor to repair, as provided in the 
lease, on due notice, where a sub-tenant leaves, enti- 
tles the lessee to damages sustained from loss of such 
tenant. Id. 

19. Where the tenant elects to leave his property, 
which he knows water will damage, ina place where he 
has reason to believe that the rain will beat in, in case 
of a storm, he does it at his own risk, and cannot re- 
cover therefor in an action upon the lessor’s covenant 
to repair. 69 Hun, 140. 

20. SURRENDER.— Where lessor and lessee agree to 
consider the lease cancelled, the fact that the lessee, by 
an independent agreement with the lessor, keeps his 
goods on the premises until he can sell them, dves not 
defeat his surrender. 4 Mis. Rep. 205. 

21. A lessee of rooms in a building, not destroyed, 
but so injured by fire as to be untenantable, is, after 
due surrender, discharged from his covenant for rent. 
3 Mis. Rep. 232. 

LARCENY. 
See CRIMINAL Law, 17, 18. 


LAW SCHOOL. 


1. The faculty of a law school may use discretion in 
recommending a student to the regents for a degree. 
68 Hun, 118. 

2. A student who has been refused a recommenda- 
tion to the regents for a degree, is entitled to a certifi- 
cate of attendance and of having passed a satisfactory 


examination. Id. 
LEASE. 


1. A lease “from month to month, so long as lessee 
pays the rent,” entitles lessee to retain possession so 
long as he pays the rent, or until he receives a month's 
notice to quit. 3 Mis. Rep. 99. 

2. The original lessee is liable to his lessor upon his 
express covenant to pay rent, though the lessee, with 
the written consent of the lessor, assigned his lease, 











and the assignee covenanted to assume the rent ang 
perform all the covenants. 3 Mis. Rep. 95. 

3. The construction of a lease of land on a take shore, 
containing a clause to the effect that rent was tobe 
regulated by the number of boats using the premises, 
68 Hun, 323. ; 

4. The act of either joint lessor, whereby the core. 
nants of a lease which they both executed are broken, 
makes both liable. 68 Hun, 427. 

5. Facts from which an inference of authority of one 
joint lessor to act for and bind the other in regard to 
the demised premises is properly warranted. Id, 

See ASSIGNMENT FOR CREDITORS, 5-7. 
EvIDENCE, 75, 76. 


LEGACIES. 


1. Money paid on account of legacies subsequently 
adjudged to be void may be recovered back by an ex. 
ecutor. 68 Hun, 435. 

2. Exemption of executer from liability therefor does 
not affect the rule. Id. 


LEGISLATURE. 


1. The principle, governing in the representation of 
the citizen of this State in its Legislature, is that of 
direct representation, not his representation through 
a corporate body. 138 N. Y. 95. 

2. The Legislature has power to impose a future lia- 
bility upon a stockholder where before, by express 
provision of law, he was exempt from liability. 2 Mis. 
Rep. 226. 

3. The Legislature, under the police power, can reg- 
ulate or prohibit the carrying on of any business in 
such manner and place as to become dangerous or det- 
rimental to the health, morals or good order of the 
community. 138 N. Y. 410. 


LIBEL. 


1. Publication in this case was held to be libellous 
per se. 68 Hun, 467. 

2. A publication is actionable, without alleging spe- 
cial damages, if it tends to diminish the respectability 
of a person and expose him to disgrace, ridicule and 
obloquy, though it does not charge him with the com- 
mission of acrime. 69 Hun, 354. 

3. A publication by 2 newspaper of an article with- 
out inquiry is not privileged, because received froma 
regular correspondent. 68 Hun, 474. 

4. Where a publication is not privileged, malice need 
not be shown, and absence of it will go only in mitiga- 
tion of damages. Id. 

5. The question of actual malice is to be submitted 
only in those cases where the question of an absolute 
or qualified privilege is present. Id. 

6. Evidence of plaintiff's good character, in an action 
for libel, even if superfluous, is harmless. 68 Hun, 47. 

7. Where the libellous publication will not bear an 
innocent construction, no innuendo is necessary. 3 
Mis. Rep. 314. 

8. Where the published article is susceptible of but 
one meaning, there is no question in this respect to be 
submitted to the jury. Id. : 

9. An offer of retraction is not available in mitige 
tion of damages, unless made before the action is com- 
menced. Id. : 

10. To entitle a party in an action for libel to give 
proof of aggravation of his damages, the facts consti- 
tuting the aggravation must be alleged in the com 
plaint. 138 N. Y. 239. 

See EvIpENcE, 77-80. 
PLEADINGS, 40. 


LIEN. 


1. In an action of replevin by the holder of a chattel 
mortgage against the party holding «a chattel on which 
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he has alien for repairs, the mortgagee is estopped 
trom asserting that the lien of his mortgage is superior 
tothe lien for repairs by the assumption that the 
mortgagee impliedly authorized repairs. 2 Mis. Rep. 
4 A party cannot acquire a lien on chattels where he 
did the work for a contractor, who was doing the work 
for the principal, where the principal had not authoe- 
ized the contractor to hire the party. 3 Mis. Rep. 97. 
See ATTORNEY AND CLIENT, 6, 7. 


LIMITATION. 


1. Acreditor’s action does not accrue uptil after re- 
covery of judgment in this State against a debtor and 
return of execution thereon unsatisfied. 68 Hun, 376. 

2. Nor until the discovery of the fraud by the cred- 
itor or person under whom he claims. Id. 

§. LIMITATION.—After twelve years have elapsed be- 
fore any settlement of an estate is sought or com- 
mensed, within which it could have been done, the 
statute of limitations is a bar to the executor against 
the distributive shares of the next of kin. 3 Mis. Rep. 


4. The fact that the executor applies for a voluntary 
accounting does not deprive him of the right to set up 
the statute. Id. 

5. A payment to revive a barred claim, it seems, must 
be upon some previous fixed sum. Id. 

6. The statute of limitations begins to run against 
the ward from the time of the repudiation of the trust 
relation by the guardian. 4 Mis. Rep. 40. 

7. A check for a less sum than the creditor claims to 
be due, offered by the debtor and refused by the cred- 
itor, is not such an unqualified acknowledgment of the 
debt as is required to take it out of the statute of lim- 
itations. 69 Hun, 423. 

8 Under an agreement to pay money when the cor- 
poration was able to pay, made by persons not author- 
ized to bind the club, the statute of limitations may 
be interposed as a defense after six years from date of 
loan. 68 Hun, 92. 

9. The statute of limitations commences to run ofa 
verbal notice that the claim against the State was dis- 
puted and rejected. 2 Mis. Rep. 357. 


LIQUIDATED DAMAGES. 


A party cannot recover, upon the breach of contract 
by the other party, the liquidated damages reserved 
asacondition to its termination or dissolution. 138 
N. Y. 480. 


MALICIOUS PROSECUTION. 


1. Where the arrest of plaintiff was made without 
sufficient cause, the jury may infer malice and give 
damages for the injury. 69 Hun, 57. 

2. The advice of counsel cannot affect even the ques- 
tion of damages, in an action for malicious prosecu- 
tion, unless such advice was based on the facts truly 
stated to counsel. Id. 

8. Advice of counsel is no defense for malicious prose- 
cution where it does not appear that there was an hon- 
est and fair statement of all the facts. 2 Mis. Rep. 303. 


MANDAMUS. 


1. A question discussed as to whether mandamus to 
4 State officer on application for writ should be made in 
County where issue of fact, upon alternative writ, if 
granted, would be triable. 68 Hun, 24. 


2. Mandamus is a proper remedy to compel a board 
of supervisors to equalize the Assembly districts. 
N. Y. 95. 

3. A proper case for mandamus for a justice refusing 
to order judgment and a warrant to dispossess the ten- 


138 


4. A proper case to grant a remedy by mandamus to 
enforce the payment of an award after confirmation 
in appraising the damage to relator’s property occa- 
sioned by local improvements, by reason of the statute 
in which the award was made being repealed, and or- * 
der refused. 2 Mis. Rep. 7. 


MARRIAGE. 


1. A ceremonial marriage, good where performed, is 
good everywhere. 69 Hun, 146. 

2. A woman cannot silently withhold her assent toa 
formal marriage, treat it as a good marriage subse- 
quently, and annul it as not real and binding on her. Id. 

3. Where a woman induces a man to marry her by 
false representations that she was pregnant by him, 
such marriage, though never consummated by cohabi- 
tation, will not be annulled on the ground of such 
fraud. 3 Mis. Rep. 218. 


MARRIED WOMEN. 


Married women, between the passage of chapter 245, 
Taws of 1880, and chapter 248, Laws of 1890, could 
maintain an action for injuries to her person without 
jcining her husband as a plaintiff. 68 Hun, 249. 

See ACKNOWLEDGMENT OF DEEDS. 


MASTER AND SERVANT. 


1. BreacHu.—A master, refusing to afford his servant 
facilities for the performance of the work for which 
he was employed, is liable for breach of contract. 3 
Mis. Rep. 144. 

2. A master, who employs aservant to doa particu- 
lar work, canuot insist upon his working at something 
else. Id. 

3. DIscHARGE.—In an action by a servant against his 
master for wrongful discharge, the master is entitled 
to be credited with the amount of the actual profits 
earned by a servant in his business, which he obtains 
during the stipulated period of service with the mas- 
ter, and not the value of the servant’s services. 2 Mis. 
Rep. 130. 

4. Anotice to a servant that he ‘‘ was suspended 
from further duty” is equivalent to a discharge. 68 
Hun, 55. 

5. NEGLIGENCE.—The master is bound to furnish for 
his servanta reasonably safe place to work, iu view of 
the nature of the employment; and he does not avoid 
liability by so doing if the place is afterward made un- 
sife by his own acts or the acts of his alter ego. 69 
Hun, 375. 

6. A steamship company is liable to its employee for 
injury caused by the use of defective appliances in un- 
loading a cargo, where the defect was the fault of his 
superior servant. 69 Hun, 131. 

7. In such case the superintendent was not a fellow- 
servant of the employee. Id. 

8. Omission to warn an employee of the vicious pro- 
pensity of a horse furnished for the latter’s use, with 
knowledge thereof, renders the master liable. 69 Hun, 
107. 

9. A servant voluntarily assumes the risk resulting 
from the use of implements in his master’s business, 
where he knows their kind and condition. 3 Mis. Rep. 
526. 

10. Dangers that are unavoidable, after the exercise, 
by the master, of proper care and precaution in guard- 
ing against them, are assumed by those who consent 
to accept employment under such circumstances. 3 
N. Y. State Rep. 338. 

11. EXEMPTION.—An agreement between master and 
servant, by which the servant agrees not to institute 
proceedings for any injuries received during employ- 
ment in consideration of his employment by the mas- 





ant, where the attorney refused to produce proof of his 
authority to appear. 


2 Mis. Rep. 352. 


ter, is void as against public policy. 2 Mis. Rep. 105. 
See NEGLIGENCE, 20-23. 
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MECHANIC'S LIEN. 

1. In the absence of an agreement by the owner mak- 
ing himself personally liable for the claim of a sub- 
contractor, the latter was a claim against the prop- 
erty no further than the amount paid on the contract 
at the time of filing the lien. 2 Mis. Rep. 267. 

2. ABANDONMENT.— Where the contractor abandons 
the work before a substantial completion of the build- 
ing according to the contract, the sub-contractor can- 
not enforce his lien, if nothing has been due since its 
filing. 4 Mis. Rep. 54. 

3. A sub-contractor, if, under an option in the con- 
tract, the owner proceeds to complete the building, 
cannot recover unless it is completed before the com- 
mencement of theaction. Id. 

4. Where a contractor, after part performance of 
a contract for labor aud materials, abandons the con- 
tract, and the owner tears down the work as defective, 
and without having paid any thing, rebuilds, using 
such material, the former can recover its value less the 
expense of taking down the defective work. 68 Hun, 
348. 


5. AcTION.—Owners, grautors or assignors of prem- 
ises prior to the filing of a mechanic’s lien are neither 
proper or necessary parties to foreclosure proceedings. 
2 Mis. Rep. 121. 

6. Bonp.—Notwithstanding the discharge of the lien 
by the giving of a bond, an action to establish the lien, 
in form as in an action to foreclose it, is proper. 3 Mis. 
Rep. 275. 

7. Insuch action no sale of the premises can be di- 
rected. Id. 

8. CERTIFICATE. — Where, by contract, the archi- 
tect’s certificate is made a condition precedent to pay- 
ment, itis indispensable to a recovery thereof, unless 
fraudulently or unreasonably withheld. 4 Mis. Rep. 54. 

9. If, upon the death of the designated architect, an- 
other is selected, his certificate is necessary. Id. 

10. Frtine.—The Mechanic's Lien Law, chapter 342, 
Laws of 1885, being in derogation of the common law, 
its provisions must be strictly complied with. A lien 
not filed within ninety days after the completion of a 
contract or final performance of the work, is therefore 
absolutely void. 2 Mis. Rep. 234. 

ll. A contractor can file a valid mechanic's lien of 
the whole contract price before the work is done, or 
the materials furnished, provided that the balance of 
the contract is thereafter fully completed according to 
the terms thereof. 3 Mis. Rep. 48. 

2. Lost.—A mechanic's lien is not lost by an honest 
error in judgment in statin, work done and its value. 
4 Mis. Rep. 15. 

13. Norice.—Notice of a mechanic’s lien, verified in 
another State, and filed in this State, is insufficient to 
create a lien, unless there is attached thereto the cer- 
tificate of the secretary of State, and the person taking 
the verification is a coramissioner for this State. 2 Mis. 
Rep. 438. 

14. The mechanic’s lien cannot be questioned on ac- 
count of the verification, stating the statements therein 
contained are true “to his own knowledge, informa- 
tion and belief.’’ 3 Mis. Rep. 90. 

‘15. OwNER.—A life tenant of real estate is an owner 
within the meaning of the Mechanic’s Lien Law. 3 
Mis. Rep. 530. 

16. The right of the purchaser at a foreclosure sale 
to adeed does not constitute him an owner within the 
meaning of the Mechanic’s Lien Law. 4 Mis. Rep. 196. 

17. PAYMENT.—A sub-contractor cannot enforce his 
lien against the owner, if nothing is due to the con- 
tractor. 4 Mis. Rep. 54. 

18. One who has furnishedma terials to, or work done 
upon a building for, acontractor for a portion of the 
work, cannot acquire a lien therefor against the owner 
after the latter has, in good faith, paid the contractor 





in full for the work done under the contract according 
to its terms. 4 Mis. Rep. 196. 


MISTAKE. 


Payment of interest tothe wrong party by mistake 
may be recovered, and a third party, who has agreed 
with the party paying the interest to buy the property 
is not a necessary party to the action. 2 Mis. Rep, 19, 


MORTGAGE. 


1. The right to a judicial sale of mortgaged premises 
to pay the debt secured is one of the incidents of the 
mortgage comutract. 138 N. Y. 133. 

2. A mortgage of real estate by a benevolent society, 
without order of the Supreme Court, is invalid. 138 
N. Y. 451. 

3. The evidence required to show that a deed abso. 
lute in form was intended to be a mortgage must be 
clear, unequivocal and convincing. 69 Hun, 1. 

4. Inadequacy of price is always a circumstance to 
be considered in cases of this kind. Id. 

5. The weight to be given to it depends upon the de 
gree of inadequacy. Id. 

6. The fact that the grantor may have understood 
the transaction to be a mortgage is not alone sufficient 
to prove it to beso, in the absence of fraud or mistake. 
Id. 

7. If the deed, at its execution, was not intended as 
a mortgage, it is not competent to show by parol that 
the deed was in fact in trust for grantor. Id. 

8 Parties to a mortgage may by agreement extend 
payment without losing priority over former claim- 
ants. 2 Mis. Rep. 388. 

9. Mortgages for future advance on the same prop 
erty, each containing a provision for allowing the 
mortgagee to discontinue his advance at his option, 
wili prevail over the supervening claims of purchasers 
or creditors as to all advances made within the terms 
of such mortgages, whether made before or after the 
claims of such purchasers or creditors arose, or before 
of after the mortgagee had notice thereof. Id. 

10. ACTION ON BOND.—Section 1630 of the Code ap- 
plies to a judgment by confession. 69 Hun, 414. 

11. Sueh judgment need not be recovered on the 
bond or mortgage or against the mortgagor, but only 
on account of the mortgage debt, or some part 
thereof. Id. 

12. In such case an action of foreclosure cannot be 
maintained unless an execution has been issued on the 
judgment and returned, wholly or partly, unsatisfied. 
Id. 

13. DISCHARGE.— A mere receipt, written upon a 
mortgage retained by the mortgagee, does not operate 
to satisfy or discharge it. 68 Hun, 2 

14. Where a mortgagee hands the mortgage note to 
the mortgagor, telling her to do what she pleased with 
it, that it washers, the inference is permissible that he 
intends togive her the note. 68 Hun, 361. 

15. The discharge of such note will operate to satisfy 
and discharge the mortgage, even though the mortga 
gor does not so understand the transaction. Id. 

16. ForEcLosuRE.—Where a mortgagee, in an equity 
action to foreclose a mortgage, fails to establish his 
mortgage, he cannot, on the same complaint without 
amendment, have personal judgment for the debt. 
138 N. Y. 451. 

17. A refusal to allow amendment in such case is not 
error. Id. 

18. Where the assignee of a second mortgage on 4 
portion of the premises is not made a party on fore- 
closure of the prior mortgage, he cannot enforce his 
mortgage against the part of the premises cove 
thereby, free from the prior mortgage, upon paying 
the proportionate share of the senior mortgage debt. 
69 Hun, 74. 
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19. A subsequent assignment by an assignee to a 
third person does not defeat the right to redeem. Id. 

9. In the absence of a fraudulent intent, the fact 
that the notice of sale on foreclosure by advertisement 
states a larger sum than $s due, dves not invalidate 
subsequent proceedings where the notice is personally 
served on the mortgagor. 69 Hun, 28. 

21. Where, in an action to foreclose a mort- 
gage, a prior mortgagee, whose mortgage is due, is 
madea party, it is proper to order payment of the 
prior mortgage out of the proceeds of the sale before 
applying any part thereof to the payment of the plain- 
tiffs mortgage. 69 Hun, 420. 

2. Such prior mortgagee is properly made a party 
defendant to such foreclosure action. Id. 

2%. Pendency of such action is not a legal defense to 
asubsequent foreclosure action by the prior mortgagee. 
Id. 
24. Such subsequent action does not prevent the sec- 
ond mortgagee from proceeding and bringing the 
premises toa sale in his action. Id. 

%. But whether the prior mortgagee in such case 
should be allowed the costs and disbursements of the 
subsequent action rests in the discretion of the court. Id. 

%. PuRCHASER.—The purchaser at a foreclosure sale 
acquires no title to the premises until delivery of the 
‘deedto him. 4 Mis. Rep. 196. 

2. Where a mortgage authorizes the mortgagee on 
default to sell the premises in the manner prescribed 
bylaw, the mortgagee may purchase at the sale. 69 
Han, 28. 

28. REFEREE’S FEES.—A referee is limited to $50 for 
the sale of property as his compensation in any one ac- 
tion. 69 Hun, 318. 

29. He is entitled to such disbursements as are prop- 
erly incurred. Id. 

80. Where there are interested in the proceeds of the 
sale the payment of the fees of the purchaser's attor- 
ney by the referee, without an order of the court, is 
unauthorized. Id. 

$l. RESALE.—Resale on mortgage foreclosure will be 
granted where the judgment creditor, for the purpose 
of protecting his judgment, went to the place of sale, 
but left before the sale occurred, under a misappre- 
hension that the sale had been adjourned. 69 Hun, 113. 

See ALTERATION. 
CORPORATIONS, 9. 
EVIDENCE, 81-83. 
FORECLOSURE, 1-4. 


MOTIONS AND ORDERS. 


1. Itis not only unnecessary, but also without au- 
thority, to have the ground of reversal recited on the 
resettlement of an order. 3 Mis. Rep. 100. 

2. The granting of a motion to strike out scandalous 
matter from an answer is within the discretion of the 
court. 2 Mis. Rep. 345. 


3. It is proper to deny, upon motion for a new trial 


ou the ground of surprise on account of the absence of 
two witnesses at the trial, where it appears that the 
moving party knew of their absence while the trial was 
going on and took no steps to compel their attendance. 
3 Mis. Rep. 19. 

4. A motion may be renewed without leave of court 
where new and different facts have arisen. 68 Hun, 387. 

5. An order to show cause in proceedings instituted 
under section 27, chapter 687, Laws of 1892, may be 
ed by a Supreme Court justice out of court. 138 

ad . de 

6. Such order may be made returnable at a Special 
Torm held with a Circuit. Id. 


MUNICIPAL CORPORATIONS. 


1. Municipal corporations may restrict the sale of 
products between certain hours, even though the char- 





ter authorizes the common council to license and regu- 
late peddlers, etc. 2 Mis. Rep. 216. 

2. The cities of New York and Brooklyn are liable 
for allinjuries occurring prior to the passage of chap- 
ter 128, section 7, Laws of 1891, providing that all 
claims, etc., growing out of the New York and Brook- 
lyn bridge shall be against the trustees of the bridge. 
68 Hun, 110. 

3. The repeal of a statute requiring demand upon the 
comptroller, and the alleging of such demand, and his 
refusal in complaint, is operative upon pending ac- 
tions. 4 Mis. Rep. 106. 

4. A party bringing an action against the city of 
Rochester for injuries sustained by its negligence is not 
required to serve the fifteen days’ notice in order to be 
entitled to costs. 68 Hun, 331. 

5. Onder section 95, chapter 131, Laws of 1885, an as- 
sessment against the lands merely, and not the owners 
and occupants, is void. 69 Hun, 505. 

6. A statute delegating power to charge the property 
of individuals with the expense of local improvements 
must be strictly pursued. Id. 

7. Opportunity to appear and defend is indispensable 
to a legal conviction for an offense. 4 Mis. Rep. 202. 

8. The ex parte declaration of a municipal board, 
upon the unsworn statement of a subaltern, is not con- 
clusive of guilt. Id. 


NEGLIGENCE. 


1. Hypothetical theories, in the absence of proof to 
sustain them, are not sufficient to support a charge of 
negligence. 68 Hun, 450. 

2. In determining whether or not the use of a par- 
ticular machine was negligence, the question must be 
viewed from the standpoint of what was known at the 
time of the occurrence, and not from what was discov. 
ered after the accident took place. 4 Mis. Rep. 160. 

3. In an action for negligence the plaintiff cannot al- 
lege one thingand on the trial prove another as the 
proximate cause of hisinjuries. 69 Hun, 489. 

4. In an action for the death of one through the neg- 
ligent act of another party, committed abroad, the 
plaintiff must establish by affirmative evidence that 
such death is an actionable wrong by the law of the 
place of the occurrence. 3 Mis. Rep. 224. 

5. BLASTING.—A sub-contractor, having exclusive 
charge of blasting, and having agreed to pay any loss 
to person or property arising therefrom, is liable for 
damages for negligence in said blasting. 2 Mis. Rep. 312. 

6. Where a sub-contractor assumes the responsibil- 
ity in blasting rock, the work of blasting not being 
dangerous itself, and the damage resulting therefrom 
being the result of the negligent manner in which the 
work was performed by the sub-contractor, the con- 
tractors are not liable. Id. 

7. CONTRIBUTORY NEGLIGENCE. — Where the testi- 
mony of the only witness for plaintiff to show want of 
contributory negligence is incredible in other respects, 
freedom from such negligence is not shown. 68 Han, 
495. 

8. The facts in this case were held to establish con- 
tributory negligence, and to entitle the defendant to a 
dismissal of the complaint ora direction of a verdict 
in his favor. 69 Hun, 231. 

9. In order to recover in an action for negligence the 
evidence must be such as to authorize the jury to find 
that the decedent was free from contributory negli- 
gence. 69 Hun, 389. 

10. To maintain an action for negligence, plaintiff 
must establish the fact that no negligence of his own 
contributed tothe injury. 3 Mis. Rep. 224. 

1l. A party learning of that which caused an injury 
before the injury was inflicted, and allowing his prop- 
erty to remain in that place, is guilty of contributory 


| negligence. 68 Hun, 87. 
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Mis. Rep. 30. 


13. A party with knowledge that a certain track in 
defendant’s yard, where he was employed, was used 
exclusively for storing crippled cars awaiting repairs, 
is guilty of contributory negligence for going under the 


car which fell and caused injuries. 2 Mis. Rep. 34. 


14. Datver.—It isthe duty of a driver to turn off 
seasonably to avoid a motor approaching from the rear; 
and, while so doing, the motorman is bound to exer- 
cise proper care to avoid collision with the wagon. 4 


Mis. Rep. 286. 


15. In an action for injuries for alleged negligence of 


driver. 2 Mis. Rep. 72. 

16. In an action where the facts are as consistent 
with due care on the part of the driver as with negli- 
gence, the plaintiff is properly nonsuited. 2 Mis. Rep. 
174. 

17. ELevator.—Where the owner operates an eleva- 
tor for the benefit of persons having business in the 
building, he must exercise due care for their safety, 
and is liable for the negligence of his employees in its 
operation. 69 Hun, 100. 

18. Riding on a freight elevator, with a portion of 
the body projecting beyond the edge of the platform, 
is negligence per se. 4 Mis. Rep. 160. 

19. Ferry.—If a ferry company conducts its busi- 
ness with such care and skill as wi!l make the entrance 
upon its boats safe for persons of ordinary prudence, 
it meets the requirements of thelaw. 138 N. Y. 644. 

20. MASTER AND SERVANT—The relation of master 
and servant is determined by the nature of the act, and 
not by the gradation of rank or superiority. 3 Mis. 
Rep. 224. 

21. Ifa master provides a safe place for work, it is 
the duty of a servant, by attention to details of ar- 
rangement and execution, to guard it against insecu- 
rity. Id. 

22. Where aninjury to an employee is the result of 
an accident, which could not have been anticipated, it 
cannot be charged to negligence. 69 Hun, 93. 

23. An agreement by a servant, in consideration of 
employment from the master, iu which the servant 
agrees to hold the master free from liability for negli- 
gence, is void as against public policy. 2 Mis. Rep. 105. 

24. PRESUMPTION—Presumptions of negligence can- 
not be indulged to impose liability. 69 Hun, 93. 

25. QUESTION OF FACT.—The negligence of defendant 
and the freedom of plaintiff from contributory negli- 
gence were held to be, under the circumstances of this 
case, questions for the jury. 4 Mis. Rep. 296. 

26. The evidence in this case was held to establish a 
state of facts which made it proper to submit to the 
jury the question of the driver’s negligence. 4 Mis. 
Rep. 291. 

27. Where there is no positive evidence either way, 
the questions, whether the intestate attempted to un- 
couple the cars while in motion; whether his foot got 
caught in the frog when the block had been taken out; 
and whether the company’s failure to keep the frog 
blocked, is negligence, are forthe jury. 69 Hun, 488. 

28. Inthe absence of any evidence exonerating the 
deceased from contributing by his own negligence, no 
case is made for submission to the jury. 69 Hun, 482. 

29. The question of contributory negligence can be 
taken from the jury only in rather exceptional cases. 
69 Hun, 476. ' 

30. Where the negligence of defendant and absence 
of contributory negligence on part of plaintiff are pre- 
sumptively established, the case should be submitted to 
the jury, and it iserror to dismiss the complaint. 4 
Mis. Rep. 144. 


12. A party in going under a car simply to raise the 
center-pin was not, under the circumstances, where 
thecar was raised by jacks, guilty of negligence. 2 


Fane es 





a signboard in this case was held to be sufficient proof 
of negligence on the part of the company to go to the 
jury. 69 Hun, 67. 

82. RAILROADS.—Questions as to whether or not a 
party is negligent for having an open back-step on the 
car, in which step the party’s foot was caught and iy. 
jured. 3 Mis. Rep. 49. 

33. A railroad company is not liable for a window 
falling and injuring a party unless the catch is defect. 
ive. 3 Mis. Rep. 18. 

34. A brakeman on top of a moving train is not 
chargeable with negligence simply because he does not 
constantly bear in mind the precise location where his 
train and where every bridge over the track is. 188N, 
Y. 302. 

35. Where there is utter failure to show that there 
was any cause for the accident except the breaking of 
a clamp, but the reason for its breaking was left wholly 
unexplained by the evidence, the proof falls very far 
short of establishing that the defendant or his agents 
were negligent in the care or operation of the elevator, 
69 Hun, 278. 

36. — Fire.—What facts sufficient to establish a prima 
facie case of negligence against a railroad company for 
burning buildings by reason of emission of sparks from 
its locomotive. 68 Hun, 325. 

37. Where the flames extend from a building to an- 
other, and set fire to it, the burning of the former may 
be considered the proximate cause of the burning of 
the latter building. 68 Hun, 325. 

38. — Gates.—A traveller, on approaching a railroad 
crossing guarded by gates, is not required to exercise 
the same vigilance in looking and listening as when ap- 
proaches are not so guarded. 69 Hun, 476. 

39. Ifinvited by the open gate and gate-tender to 
cross, it is not necessarily negligent for him.-to drive on 
to the track ona trot. Id. 

40. If the deceased knew that the gates were not ope- 
rated after seven P. M., he cannot rely on any protec- 
tion from the gate after that time. 68 Hun, 495. 

41. — Ordinance.—In an action for negligence, proof 
of the violation of a city ordinance does not establish 
a cause of action against the eompany, but is evidence 
bearing upen the question of negligence. Id. 

42. — Presumption.—The falling of an article from 
the structure of an elevated railway company raises a 
presumption of negligence sufficient to pat the com- 
pany t» its proof to rebut the presumption, or to show 
that plaintiff was guilty of contributory negligence. 4 
Mis. Rep. 288. 

43. — Rules.—The failure of a company, in the ab- 
sence of evidence that a rule was necessary to prevent 
an employee from opening a switch on an improper oc- 
casion, to adopt such rule is not sufficient evidence 
ofnegligence to carry the case to the jury. 69 Hun, 
21. 
44. Where aswitchman of the age of seventeen years 
has been instructed as to his duties, fully understands, 
and has physical power to perform them, the company 
is not negligent in employing him. Id. 

45. — Signals.—The omission of a company to give 
statutory or other signals or exercise proper care, does 
not excuse one crossing a track from observing care on 
his own part. 69 Hun, 482. 

46. In an action for persona: injuries at a railroad 
crossing it is a question for the jury whether the fail- 
ure of the company to ring the bell or blow the whis- 
tle was negligence. 69 Hun, 429. 

47. Positive testimony that the bell was rung cannot 
be overcome by mere negative testimony of failure to 
hear it, unless the witness has his attention directed at 
the time to this fact. 68 Hun, 495. 

48. — Street-car.—Proof that the driver of a street- 
car, in clear day-light, drove a car, with the horses on 





31. The obstruction of the view of a railroad track by 


a trot, and against the waruing of those at work there, 
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jnto an excavation made by the company under the 
track, establishes negligence on its part. 69 Hun, 138. 

49. Where a horse-car conductor undertakes to carry 
more passengers than can sit and stand within the car, 
aud both platforms are filled to their utmost capacity, 
the question of the company’s negligence is for the 
jury. 4 Mis. Rep. 294. 

50-52. — T'raveller’s duty. —The duty of a traveller of 
poth looking and listening may be modified by circum- 
stances. 69 Hun, 515. 

53. The fact that the gates at a railroad crossing are 
open does not relieve him from taking proper precau- 
tions for his owu safety. Id. 

4. The assurance of safety given by open gates may 
be modified or increased by circumstances. [d. 

65. Where plaintiff, with ordinary care and observa- 
tion, can observe and avoid the danger, he cannot re- 
cover for the injuries sustained. 4 Mis. Rep. 160. 

56. A person who has driven a heavily-loaded team 
so that the horses are on the track of a street railway 
before seeing an approaching car sixty or eighty feet 
distant, has the right to cross before the car without 
being guilty of contributory negligence. 3 Mis. Rep. 
561. 





57. Whether the deceased looked at the right mo- 
ment exactly and in the right direction successively, is 
aquestion of fact. 69 Hun, 67. 

58. Where the intestate could see, when he stood at a 
point ten or fifteen feet distant from the nearest rail 
orat any point within that distance, and before he en- 
tered upon the track, his administrator cannot recover. 
68 Hun, 495. 

58a. Starr.—It is negligence to allow a stair and bal- 
ustrade to remain in an unsafe condition, by the break- 
ing of which a party was injured. 3 Mis. Rep. 20. 

58b. SrOCKBROKER.—A _ stock-broker who makes a 
loan for his principal on forged certificates of stock as 
collateral security, without inquiring as to their valid- 
ity at the office of the corporation, which was accessi- 
ble to him, or taking other precautions, is guilty of 
such negligence as to render him liable for loss. 3 Mis. 
Rep. 184. 

59. Truck.—It is contributory negligence for a ser- 
vant to continue to use a truck which he did not be- 
lieve was fit to run, and from which he was thrown 
and killed. 3 Mis. Rep. 11. 

60. Evidence of negligence by a truckman which 
caused death ofachild. 68 Hun, 102. 

61. VETERINARY SURGEON.—A veterinary surgeon 
must possess and exercise a reasonable degree of learn- 
ing and skill, and use reasonable and ordinary care and 
diligence in the exercise of his skill and the application 
of hisknowledge. 69 Hun, 426. 

62. The fact that he, after undertaking to cure a 
horse, left him in a critical condition, with a promise 
to call early the next morning, but neglected ever to 


call again, is proof of such negligence as to defeat a re- 


covery for his services. Id. 
See Action, 1. 
APPEAL, 9%. 
EviIpeEnce, 84. 
MASTER AND SERVANT, 5-10. 


NEW TRIAL. 


1. Where the trial court grants a new trial on the 
ground that he committed an error in not submitting 
4 case to the jury, his order should be sustained unless 
itis clearthat there was no evidence whatever to sub- 
mit. 138 N. Y. 473. 

2. Where it does not appear that the case and excep- 
tions were settled and signed by the judge or referee 
by or before whom the action was tried, a motion for 
4 new trial on exceptions, under section 1001 of the 
Code, will not be entertained. 4 Mis. Rep. 141. 

3. To entitle a motion for a new trial upon excep- 


tions ordered to be heard in the first instance at Gen- 
eral Term, to be entertained by the General Term, the 
papers must contain a case or bill of exceptions made 
or settled, containing the proceedings upon the trial. 
68 Hun, 129. 

4. NEWLY-DISCOVERED EVIDENCE.—Familiar rules 
applicable to motions for new trials on newly-discov- 
ered evidence, stated. 3 Mis. Rep. 352. 

4a. On such motion affidavits of witnesses who are to 
testify on the new trial must be submitted. Id. 

5. Newly-discovered evidence, which is merely 
cumulative, does not furnish ground for a new trial. 
68 Hun, 209. 

6. A uew trial will not be granted on the ground of 
newly-discovered evidence where the evidence dis- 
closed by the affidavits in support of the motion was 
that the persons were not present when the transac- 
tion occurred. 68 Hun, 82. 

7. In order to have a new trial the proposed new evi- 
dence must be such as would in all probability, if ob- 
tained at the trial, have produced a different result. 68 
Hun, 209. 

8. A new trial should not be granted on the ground 
of newly-discovered evidence where it is not clear that 
it would produce a different result. 69 Hun, 110. 

9. Ifthe proposed new evidence consists of signa- 
tures, intended as a basis for comparison, it must be 
shown that they can be sufficiently proved so as to be 
admissible on the trial for this purpose. 68 Hun, 209. 

10. Where the proposed evidence would at best show 
no more than an expression of a purpose which was 
never carried out, it is insufficient to entitle to a new 
trial. Id. 

11. Where the complaint fully apprises the defend- 
ant of the extent of plaintiffs claim for personal inju- 
ries, a motion for a new trial on the ground of newly- 
discovered evidence, tending to show that the injury 
was not as great as claimed on the trial, will not be 
granted. 68 Hun, 219. 

12. The remedy in such case is a motion at the trial 
term for a postponement. Id. 

13. SURPRISE.—A motion for a new trial on the 
ground of surprise should be denied where the case 
was allowed to go to the jury upon the testimony as it 
stood, and defendant claimed no surprise, and did not 
ask to withdraw a juror or for a postponement. 4 Mis. 

Rep. 282. 


See APPEAL, 36. 
CASE, 1. 
Costs, 12. 


NOTE. 


See EVIDENCE, 85, 86. 
PLEADINGS, 41-43. 


NOTICE. 


An unnecessary record of an instrument is not a no- 
tice to a party of the existence of an agreement. 138 


N. Y. 291. 
NUISANCE. 


1. A private individual cannot maintain an action to 
abate a public nuisance unless he is specially injured 
thereby. 

2. The bare fact of ownership of real property im- 
poses no responsibility for a nuisance on it. 4 Mis. 
Rep. 85. 

3. A person who maintains upon his premises any 
thing dangerous to life or limb, and of a nature to in- 
vite the intrusion of children, is liable for injury to 
them from it, though their own act, if not negligent, 
puts into operation its hurtful agency. Id. 

4. Contributory negligence, not contributory act 
merely, defeats recovery. Id. 

5. An infant sui juris is responsible for a degree of 





care proper to its age aud condition. Id. 
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6. A husband, where the title, occupation and pos- 
session of the premises are in his wife, cannot maintain 
an action for an alleged nuisance created on adjoining 
Jand. 65 Hun, 183. 

See EVIDENCE, 87. 
FENCE, 1. 


OFFICER. 


A commissioner of statistics of labor is a public offi- 
cer, and the room assigned to him is a public office. 
138 N. Y. 386. 

ORPHAN ASYLUM. 


What abandonment on the part of parents author- 
izes an orphan asylum to bind out child. 68 Hun, 344. 


PAROL EVIDENUCE. 
See EvipENcgE, 47-50. 


PARTIES. 


1. Heirs are not entitled to maintain an action for 
damages to realty, the title of which is in trustees. 68 
Hun, 122. 

2. In an action by trustees to recover property in the 
possession of widow of testator and her sister, both are 
necessary parties. 68 Hun, 443. 

3. Where a party who holds real estate in trust, un- 
er an agreement to devise or permit it to descend un- 
ier the statute to the plaintiff, has conveyed it away, 

plaintiff, who is the equitable owner of the reversion» 
can maintain an action to establish the trust and set 
aside the conveyance. 69 Hun, 573. 

4. An assignment of a note, under agreement to col- 
lect it and give credit for amount collected, authorizes 
assignee to bring action thereon in his own name. 4 
Mis. Rep. 63. 

See GUARDIAN AND WARD, 1. 


PARTITION. 


1. The pendency of an action for partition com- 
menced by the service of a summons and complaint on 
certain of the defendants and pleaded as a bar to 
another action for the partition of the same premises, 
ready for trial first, the summons and complaint in 
which was served on certain of the defendants on the 
same ‘day that the first mentioned action was com- 
menced, and the plaintiff in which, although a defend- 
aut in the other action, was not served with the sum- 
mous therein until after the commencement of his 
own action, does not constitute a bar to such latter 
action or the granting of a judgment to sell therein. 
68 Hun, 155. 

2. Where a sale was irregular and unfair, a motion to 
vacate and overrule exceptions to the referee’s report 
of sale and for judgment thereon, will be denied. 69 
Hun, 149. 

3. Where the referee refuses, at the resale, to accept 
the bid of the purchaser, who failed to complete the 
former sale, or to allow the amount paid by him on 
that sale to be applied on the resale, though the clause 
in order for resale requiring him to pay the deficiency 
had been stricken out by consent, the sale is not fair 
and another sale should be crdered. 69 Hun, 150. 


PARTNERSHIP. 


1. Construction of articles of copartnership as to al- 
lowance for moneys paid for obtaining patents and as 
to salaries of partners. 69 Hun, 183. 

2. Parties who agree to become partners for the pur- 
pose of avoiding the prohibition of a statute, are part- 
ners, without regard to interest in the business. 68 
Hun, 522. 

3. The fiduciary nature of the relationship authorizes 
the same remedy on behalf of a wronged partner as 
would exist against a trustee, strictly so called, on be- 


cee 


4. An obligation on the part of one who entered ag 
special partner a firm formed to carry on a business 
previously conducted by the general partner individg. 
ally in the firm name, to pay debts of the old firm, is 
not to be inferred from the fact that the business con. 
tinued to be conducted as formerly with the same firm 
name, that the old firm’s books were used by the new 
firm, that the old accounts were brought forward, where 
the books and statements of assets were falsified by the 
general partner for the purpose of concealing bis mis. 
appropriations, and such falsifications and misappro- 
priations were not discovered owing to the short con. 
tinuance of the existence of the firm. 68 Hun, 1. 

5. A party doing business in the firm name, after. 
ward taking in a special partner and continuing under 
the same firm name, who renders, without the know. 
edge of the special partner, a fictitious account to the 
consignor of goods, which had been consigned to the 
old firm, and for which he was individually indebted, 
and falsely representing such goods as having come 
into the business of the new firm, the new firm is not 
thereby rendered liable therefore Id. 

6. A partner who unlawfully assumes to terminate 
a contract between his firm and a third party, and takes 
a new one for his own benefit, holds it for the firm. @ 
Han, 408. 

7. Where a partner misappropriates the firm funds 
and uses a portion thereof to procure insurance on his 
life in the name and for the benefit of his wife, paying 
the premiums wholly out of such funds until his death, 
the surviving member is entitled to the whole amount 
of the insurance, where such amount is less than the 
amount of funds misappropriated by the deceased 
partner. 138 N. Y. 369. 

8. The referee’s report, in an action brought to ob- 
tain a partnership accounting, should contain a simple 
and intelligent statement of the accounts between the 
partners, and show how the balance was struck or 
reached. 69 Hun, 183. 

9. On an accounting, where one partner has drawn 
more than the other, he should not be charged, and 
the other credited, with the full amount, but only 
with half, of such difference. 69 Hun, 183. 

10. In an action in equity for a partnership account- 
ing a money judgment cannot be rendered withouta 
previous determination of the state of the accounts 
between the parties. 68 Hun, 175. 

ll. A judgment creditor of the firm, at whose re- 
quest a secret partnership was formed, acquires no 
preference over judgment creditors of the ostensible 
owner, whose executions were first levied. 69 Hun, 


152. 
PARTY-WALL. 


1. The adjoining owner of a party has a right to in- 
crease its height, but, in so doing, is liable for any in- 
jury to the adjoining building, irrespective of the 
question of negligence. 68 Hun, 293. 

2. A clause in the contract, requiring the wall to be 
of sufficient strength to support a three-story brick 
building, only estops the original builder from claim- 
ing that it was overweighted by the addition, made by 
the other owner in carrying it up to the specified 
height. Id. 

PATENT. 


A patent providing for the payment of a quit-rent 
and for forfeiture for non-payment becomes vested in 
the people of the State on breach of the condition. 138 
N. Y. 26. 

PATENTS. 


1. Where two methods are identical in function, and 
substantially identical in performing that function, 
and neither differs from the other in practical opera- 
tion, utility or even in durability or cost, the two 





half of a cestui que trust. 138 N. Y. 369. 4 


machines are substantially the same. 68 Hun, 188. 
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CURRENT TOPICS. 


HE recent occurrences in the British House of 
Commons when the members came to blows 
and engaged in a general affray, have suggested the 
question whether offenses committed by members 
in Parliament are punishable in any other place, and 
the London Law Times has devoted considerable 
time and space to the subject. The results of its 
research are not without interest to American stu- 
dents of parliamentary law and history. It is de- 
clared by the Bill of Rights ‘‘that the freedom of 
speech and debates or proceedings in Parliament 
ought not to be impeached or questioned in any 
place out of Parliament.” It is however submitted, 
in accordance with the well-known rule of construc- 
tion, that the word ‘‘ proceedings” must be governed 
in its meaning by the preceding words ‘‘ freedom of 
speech and debates,” and would not apply to an 
affray — the category under which the recent fracas, 
had it taken place in public outside the walls of 
Parliament, must be placed. The legal definition 
ofan ‘‘affray ” tallies with this scene in the House 
ofCommons. An affray isan unpremeditated fight- 
ing between two or more persons in some public 
place to the terror of her majesty’s subjects. Harris 
Crim. Law, 105. The declaration in the Bill of 
Rights is clearly inserted in repudiation of the con- 
duct of King James II, complained of in that meas- 
ure, namely, his ‘‘ prosecutions in the Court of 
King’s Bench for matters and causes cognizable 
only in Parliament.” The fact, too, that breaches 
of the peace have from time immemorial been re- 
garded as diserititling members of Parliament to 
freedom from arrest, would in itself go far to 
strengthen the surmise that offenses against the per- 
son, even when committed by members within the 
walls of Parliament, would not be regarded as 
“cognizable only in Parliament.” By a resolution 
of the Commons, of the 20th of May, 1675, it was 
declared ‘‘that by the laws and usages of Parlia- 
ment privilege of Parliament belongs to every mem- 
ber of the House of Commons in all cases except 
treason, felony and breach of the peace.” It was 
again stated by the Commons, at a conference on 
the 17th of August, 1641, ‘‘that no privilege is 
allowable in case of breaches of the peace betwixt 
private men, much more in the case of the peace of 
the kingdom;” and on the 14th of April, 1697, it 
Was resolved that ‘‘no member of this House has 
any privilege in case of breach of the peace.” May 
Parl. Prac. 145-146. These resolutions however 


tefer solely to the question of the liability of mem- 
bers to arrest for breaches of the peace committed 
outside Parliament, and cannot, of course, be carried 
further than suggesting strong surmises of the prob- 
able action of either House with reference to 


Vou. 48 — No. 9. 





breaches of the peace committed by members within 
the walls of Parliament. The case of Holles v. 
Valentine in 1629 is the nearest precedent, from a 
constitutional point of view, to the late affray in the 
House of Commons. After the dissolution of the 
Parliament convened by Charles I, in 1628, the at- 
torney-general exhibited an information against Sir 
John Eliot for words uttered in the House, namely, 
that the council and judges had conspired to trample 
under foot the liberties of the subject; and against 
Mr. Denzil Holles and Mr. Valentine for a tumult 
on the last day of the session, when the speaker, 
having attempted to adjourn the House by the king’s 
command, had been forcibly held down in the chair 
by some of the members while a remonstrance was 
voted. They pleaded to the court’s jurisdiction, 
because their offenses were supposed to be com- 
mitted in Parliament, and consequently not punish- 
able in any other place. The court were unanimous 
in holding that they had jurisdiction, though the 
alleged offenses were committed in Parliament, and 
that the defendants were bound to answer. The 
privileges of Parliament, said one of the judges, did 
not extend to breaches of the peace, which was the 
present case; and all offenses against the crown, 
said another, were punishable in the Court of King’s 
Bench. On the parties refusing to put in any other 
plea, judgment was given that they should be im- 
prisoned during the king’s pleasure, and not released 
without giving surety for good behavior, and mak- 
ing submission; that Eliot, as the greatest offender 
and ringleader, should be fined £2,000, and Holles 
and Valentine a smalleramount. 3 Rushworth State 
Trials; 2 Hallam Const. Hist. 4,6. The great ques- 
tion of freedom of speech in Parliament, on the de- 
termination of which, according to Mr. Hallam, the 
power of the House of Commons, and consequently 
the character of the English Constitution, seemed 
to depend, was decided by this judgment in a sense 
clearly adverse to popular rights. In 1667 however 
the subject was againrevived. It was then resolved 
by the House of Commons that an act of 4 Hen. 
VIII, which the judges had held at the trial of 
Eliot, Holles, and Valentine to be merely of a par- 
ticular application, was a general law ‘‘ extending 
to indemnify all and every the members of both 


Houses of Parliament in all Parliaments for and 


touching any bills, speaking, reasoning or declaring 
of any matter or matters in and concerning the Par- 
liament to be commenced and treated of.” They 
resolved also that the judgment given in the 5th 
year of Charles I against Sir John Eliot, Denzil 
Holles, and Benjamin Valentine was an illegal judg- 
ment against the freedom and privilege of Parlia- 
ment. To these resolutions the lords solemnly gave 
their concurrence, and Holles then became a peer; 
having brought the record of the King’s Bench by 
writ of error before them, they solemnly reversed it. 
This decision has established beyond all controversy 
the great privilege of unlimited freedom of speech 
in Parliament; unlimited, that is to say, ‘‘ by any 
authority except that by which the House itself 
ought always to restrain indecent and disorderly 
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language in its members.”” 2 Hallam Const. Hist. 6. 
But does the reversal of this judgment decide that 
offenses committed in Parliament by members, as 
indeed was argued in the case of Holles and Valen- 
tine, are not punishable in any other place, and 
that, accordingly, the participators in the recent 
affray are not answerable in a court of justice for 
their conduct? Mr. Hallam gives the following reply 
to this query. ‘‘It does not however appear,” he 
says, ‘‘to be a necessary consequence from the re- 
versal of this judgment (in the case of Eliot, Holles 
and Valentine) that no actions committed in the 
House by any of its members are punishable in a 
court of law. The argument on behalf of Holles 
and Valentine goes indeed to this length; but it 
was admitted in the debate on the subject, in 1667, 
that their plea to the jurisdiction of the King’s 
Bench could not have been supported as to the im- 
puted riot in detaining the speaker in the chair, 
though the judgment was erroneous in extending to 
words spoken in Parliament. And it is obvious 
that the House could inflict no adequate punishment 
in the possible case of treason or felony committed 
within its walls, nor if its power of imprisonment be 
limited to the session, in that of many smaller 
offenses.” 2 Const. Hist. 6, 7. 


Whether the sale of stock shares carries with it 
declared dividends is the question that arose in the 
Supreme Court of this State in the case of Warner 
v. Watson. The National Corporation Reporter says 
the rule obtains that by the declaration of a divi- 
dend, it becomes separated from the stock, and after 
the declaration of a dividend, a transfer of the stock 
does not transfer the dividend. The general rule is 
qualified by the custom of the Stock Exchange, 
where dividends declared pass with the stock, be- 
fore the books of the company close, but Stock Ex- 
change rules only govern its members and not the 
general public. This question underwent full dis- 
cussion and determination in the case of Hopper v. 
Russell Sage, 112 N. Y. 530, where it was held that 
a dividend declared upon corporate stock, belongs 
to the owner of the stock at the time, although the 
dividends are made payable at a future time; hence, 
in the absence of any provision to the contrary, in 
a contract of sale and purchase of stock made out- 
side of and not subject to the rules of the Stock 
Exchange, dividends previously declared but made 
payable thereafter, belong to the seller a 1 are not 
transferred by contract. The declaration of a divi- 
dend is in legal contemplation a separation of the 
amount from the assets of the corporation, which 
holds such amount thereafter as the trustee of the 
stockholder at the time of the declaration of the 
dividend. In the principal case under consideration 
plaintiff's assignor had pledged stock for a loan with 
persons who, before the loan was due, fraudulently 
and without notice to the assignor sold the stock 
‘dividend on” on the floor of the Stock Exchange. 
At the time of the sale dividends had been declared 
but were not then payable. It was held that though 
the custom of the Stock Exchange provided that 





dividends declared passed with the stock until the 
books of the company closed, such custom did not 
affect the plaintiff's assignor, he not being a mem. 
ber of the Exchange, and the dividend did not pag 
with the sale of stock. The dividend for which the 
action was brought had been declared by the 
Delaware and Hudson Canal Co., out of the profits of 
the year 1891, payable quarterly during the year 
1892, to stockholders of record at various prescribed 
times during that year. 


A very interesting question lately arose in Ohio 
in regard to the right of a defendant to reopen 4 
divorce case years after the decree was entered, It 
was in the case of Van Derveer v. Van Derveer, 
Franklin county, Ohio, Common Pleas. Section 
5353 of the Revised Statutes of Ohio reads as fol- 
lows: ‘‘Section 5353. A party against whom as 
judgment or order has been rendered without other 
service than by publication in a newspaper, may, at 
any time within five years after the date of the judg. 
ment or order, have the same opened and be let in 
to defend; but before the judgment or order canbe 
opened, the applicant shall give notice to the ad- 
verse party of his intention to make the application, 
and shall file a full answer to the petition, pay all 
costs if the court require them to be paid, and make 
it appear to the satisfaction of the court, that dur- 
ing the pendency of the action he had no actual 
notice thereof in time to appear in court and make 
his defense, and each party may present affidavits.” 
The case of Van Derveer v. Van Derveer was 4 
divorce case, and within the five years after decree 
for divorce was granted, the defendant husband ap- 
plied to the court to have the case opened up, and 
under this section 5353 filed an answer denying the 
charges set out in the petition and asked for a divorce 
in his favor. Ihe court came to the conclusion that 
the provisions of section 5353 were so general that they 
necessarily applied to divorce cases, And as the 
Supreme Court of Ohio had just decided that a court 
had no authority to hold a statute invalid on the 
ground of public policy where it was not in conflict 
with the Constitution, the court found itself with- 
out authority to refuse the application of the section 
and the opening up of the decree for divorce, on 
the ground of public policy, and therefore granted 
the application. 


Whether or not such words as “ person,” “ citizen,” 


“resident,” ‘‘inhabitant,” etc., used in various 
statutes apply to corporations, is a question that 
seems to be perennially before the courts. A late 
instance comes from Massachusetts. In the case of 
Boston Investment Co. v. City of Boston, 33 N. E. Rep. 
580, the Supreme Judicial Court of that State held, 
that Public Statutes, chapter 11, section 20, provid- 
ing that ‘all personal property within or without 
the commonwealth shall be assessed to the owner 
in the city or town where he is an inhabitant on the 
first day of May,” does not apply to foreign cor 
porations, as the word ‘‘inhabitant’’ means one 
whose domicile is in the place referred to, and the 
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domicile of a corporation is in the State of its origin, 
and it retains that domicile irrespective of the resi- 
dence of its officers or the place where its business 


is transacted. 


A boy of sixteen has been sentenced to death at 
leeds in England, for the murder of his infant 
prother. Commenting on this sentence, the S¢. 
James Gazette observes that, ‘‘ of course” the young 
convict will not be hanged, but that equally of 
course, he will be kept in penal servitude for life. 
In some countries, e. g., in Prussia, Spain, and parts 
of Switzerland, capital punishment is not inflicted 
on young persons, the ages of liability being six- 
teen, eighteen and twenty respectively, and 
even in England, where any boy or girl above the 
age of seven can be capitally convicted and 
executed, if only malitia supplet etatem, it is doubted 
whether any person under the age of seventeen 
has been hanged for the last fifty years. However 
this may be, the London Law Times says that the 
life sentence in cases of commutation is merely a 
nominal one, and that the culprit usually regains his 
liberty after a period of some twenty years, though 
the practice of the home office in this matter is wisely 
not expressed in any general rules such as those 
which followed the passing of the Penal Servitude 
Act 1891, and apply to cases of sentences of penal 
servitude for fixed periods, which are invariably 
less than the nominal periods if only the convict’s 
behavior is good. 





iinet 
SPECIAL RESTRAINTS ON ALIENATION. 


(Copyright Reserved by the Author ] 
Section 1. Special restraints—Definition. 
2. Same—Larges’ case. 
8. Same—Prohibiting alienation to particular per- 


sons. 

4. Same—Restricting alienation to particular per- 
sons. 

5. Same—Restricting alienation for a particular 
time. 

6. Same—Condition to do certain acts. 

7. Saine—Condition not to do certain acts 

8. Same—Kestraints on estates of persons not sui 
juris. 

9. Same—Restraints on marriage. 

10. Same—Restraints on second marriage. 


Section 1. SAaME—SPECIAL RESTRAINTS — DEFINI- 
TION.—By special restraint is meant such parcel or 
limited abridgment of the right of alienation and en- 
Joyment, as will leave that right not unreasonably im- 
paired or curtailed. Such restrictions consist of almost 
every conceivable form, such as injunctions against 
‘very mode of alienation, conditions, covenants 
and limitations, operating directly against the transfer 
id enjoyment of estates. They will be found attached 
to all manner of estates, freeholds and for use, legal 








(1) It issaid Inre Macleay, L. R., 20 Eq. 186, that ‘‘ You 
may restrict alienations in many ways You may restrict 
alienation by prohibiting a particular class'of alienation, or 
you may restrict alienation by prohibiting it to a particular 
Class of individuals, or you may restrict alienation by restrict- 
ing it toa particular time. In all these ways you may limit 


it, and it appears to me that in two ways, at all events, this 
Condition is limited. First, it is limited as to the mode of 
ion, because the only prohibition is against selling. 
are various modes of alienation besides sale; a person 
may lease, or he may mortgage, or he may settle; therefore it 








and equitable.(1) Some of these restrictions or pro- 
hibitions rest upon the capacity of the donee, and some 
are created for his protection. Special or partial re- 
straints, reasonable as to time, are usually regarded as 
valid,(2) even when attached to fee-simple estates 
vested in persons sui juris, unless unreasonable and 
arbitrary, and no proposition is better settled in law 
than that alife interest may beso created and con- 
ferred as to be determinable upon the event of the 
donee’s bankruptcy or insolvency, or any act of in- 
voluntary alienation on his part.(3) 

§ 2. SAaME—LARGES’ CASE.—The doctrine of partial or 
particular restraints on alienation of land took its 
origin in Larges’ case, (4) decided by the Court of Queen’s 
Bench in the reign of Elizabeth. Restraints upon the 
assignment of leases and against the pursuit of certain 
trades upon premises were of more ancient origin.(5) 
In Larges’ case the testator devised his lands to his 
wife until his son William should attain the age of 
twenty-one years, with remainder as to a portion of his 
lands to two sons, and as to another portion, to two 
other sons, upon condition that if any of his sons 
should, before William reached the age of twenty-two 
years, sell or go abeut to sell his respective estate, he 
should forever lose the same, in which event it was to 
go over to another. Before the son William attained 





is a more limited restriction on alienation in that way. Then, 
again, it is limited as regards class, he is never to sell it out of 
the family. It is not therefore limited in the sense of there 
being only one person to buy; the will shows there were a 
great many members of the family when she made her will; a 
great many are named in it; therefore you have a class which 
probably was large, and was certainly not small, Then it is 
not, strictly speaking, limited as to time except in this way. 
that it is limited to the life of the first tenant in tail; of course, 
if unlimited as to time, it would be void for remoteness under 
another rule. So that this is strictly a limited restraint on 
alienation, and unless Coke upon Littleton has been overruled 
or is not good law, that is a good condition.” 

(2) Warner v. Bennett, 31 Conn. 468; Collins v. Marcy, 25 id. 
242; O’Brien v. Wetherhill, 14 Kans. 616; Gray v. Blanchard, 
25 Mass. (8 Pick.) 248; Atlantic Dock Co. v. Leavitt, 54.N. Y. 
35; S. C.,138 Am. Rep. 556; Plume v. Tubbs, 41 N. Y. 442; 
Nicoll v. Erie R. Co., 12 id. 21; Craig v. Wells, 11 id. 315; Stines 
v. Dorman, 25 Ohio St. 580; Sperry v. Pound, 5 id. 189; Doe v. 
Pearson, 6 East, 173. See De Rutte v. Muldrow, 16 Cal. 513; 
Laffan v. Noglee, 9 id. 679; Langdon v. Ingrains’ Guardian, 28 
Ind. 360; Stewart v. Barrew, 7 Bush (Ky.), 368; Stewart v. Brady, 
3 id. 623; Simmonds v. Simmonds, 44 Mass. (3 Metc.) 562; Black- 
stone Bank v. Davis, 38 Mass. (21 Pick.) 42; 8. C., 21 Am. Dec. 
241; Mandlebaum v. McDonell, 29 Mich. 78; 8. C., 18 Am. Rep. 
61; Dougal v. Fryer, 3 Mo. 40; S. C., 22 Am Dec, 458; McCol- 
lough v. Gilmore, 11 Penn. St. 370; McWilliams vy. Nisley, 2 
Serg. & R. (Penn.) 507; S. C., 7 Am. Dec. 654; Cowell v. Springs 
Co., 100U S. 55, bk.; Larges’ case, 2 Leon. 82; 8. C., 3 id. 
182; Bac. Abr., tit. ‘‘ Condition,’’ L. notes; 1 Prest. Est. 478. 
Compare Schermerhorn v. Negus, 1 Den. (N. Y.) 448. Condi- 
tions in partial restraint of alienation, as that grantee shall not 


‘alien or assign to a particular person, or for a particular time, 


have been held good, but some of the cases so holding are of 
doubtful authority. De Peyster v. Michael, 6 N. Y. 467; 57 Am. 
Dec. 470. See McCollough v. Gilmore, 11 Penn. St. 370; Tanner 
v. Fowler, 10 Watts (Penn.), 325. It is saidin Anderson v, Carey, 
36 Ohio St. 506; S. C., 38 Am. Rep. 602, that lands devised tu 
the testator’s son upon condition that the devisee shall not sell 
within a specified time, nor mortgage or incumber the lands, 
the conditions are void. To same effect, Rona v. Meier, 47 
Towa, 607; S. C., 29 Am. Rep. 493. 

(3) Bramhill v. Farris, 14 N. Y. 41; Churchill] v. Marks, 1 
Coll. 441; Ex parte Boddam, 2 De G., F. & J. 625; Doe v, Clark, 
8 East, 186; Muggeridge’s Trust, Johns. (Eng.) 625; Whitford 
v. Prickett, 2 Keen. 609; Cooper v. Wyatt, 5 Madd. 489; King 
v. Topping, McClell. & Y. 558; Yarnold v. Moorehouse, | Russ. 
& My. 364; Martin v. Margham, 14 Sim. 230; Pym v. Lockyer, 
12 id. 394; Lewis v. Lewis, 6id 304; Lear v. Leggett, 2 id. 479; 
S. C., 1 Russ. & M. 690; Wilson v. Greenwood, 1 Swanst. 471; 
Dommet v. Bedford, 6 T. R. 694; Higginbotham v. Holmes, 19 
Ves. 88: Brandor v. Robinson, 18 id. 429; Shee v. Hale, 13 id. 
404; Brandon v. Aston, 2 Y. & C. 24. 

(4) 2 Leon. 82; 3 id. 182. 

(5) See Chesley v. Langley, 1 Roll. Abr. 427. 
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the age of twenty-two years, one of the sons leased his 
lands for sixty years, and to and from sixty years until 
two hundred aud forty years. On suit brought the 
condition in devise was held valid and the lease 
declared a substantial breach of it. While this case is 
usually cited in support of the doctrine of partial re- 
straints, it is not thought to be a very strong authority 
in support of subsequent conditions against alienation, 
because the estate that was defeated in that case had 
never vested in possession, and a vesting was made de- 
pendent upon this condition, which is in the nature of 
a condition precedent to a full seisin of the land by the 
son whose act defeated it before the time had arrived 
for its enjoyment as well as an estate in possession. 

$3 SAME—PROHIBITING ALIENATION TO PARTICU- 
LAR PERSONS.—A restriction in a grant or devise pro- 
hibiting the grantee or devisee from alienating toa 
particular person is valid,(6) when they do not take 
away all power of alienation.(7) But such conditions 
are conditions subsequent, which tend to divest the 
estate, and are to be strictly construed.(8) 

§4. SAME--RESTRICTING ALIENATIONS TO PARTICU- 
LAR PERSONS.—Provisions in a conveyance, either by 
gift or devise, restricting alienation to particular per- 
sous or their heirs, is generally held valid, if not incon 
sistent with a reasonable enjoyment of the estate ;(9) 
but this ductrine has been questioned in some well- 
reasoned opinions by able judges.(10) On the other 
hand, it has been held that a devise to the testator’s 
brother conditioned never to sell ** out of the family " 
is valid.(11) So also of arestriction against alienation, 
except to the sisters of the devisee,(12) or to the heirs 
of aspecified person.(13) Yet where a testator, after 
devising land in equal shares to several children for 
life, with remainder in fee to other children, declared 
that no portion of the reat estate devised should be suld 
or alienated by the devisees or their descendants, the 
restriction against alienation was held to be void.(i4) 

§5. SAME—RESTRAINING ALIENATION FOR A PAR- 
TICULAR TIME.—lIt has genera)ly been supposed to be 
the rule of law that a restriction or a prohibition 
against alienation for a limited time only is valid, pro- 
vided the limitation is fora reasonable time;(15) but 





(6) See Langdon v. Ingraham’s Guardian, 28 Ind. 360; Sim- 
monds v. Simmonds, 44 Mass. (3 Metc.) 562; De Peyster v. 
Michael, 6 N. Y. 467, 495; 8. C., 57 Am. Dec. 470, 476; MeWil- 
liams vy. Nisley, 2 Serg. & R. (Penn.) 507; 8. C., 7 Am. Dec. 656- 

(7) Littleton says: ‘If the condition be such that the feoffee 
shall not alien to such a one naming his name, or to any of 
his heirs, or of the issue of such a one or the like, which con- 
ditions do not take away all power of alienation from the 
feoffee, then such condition is good.”" Litt., § 361 

(8) Bradstreet v. Clark, 38 Mass (21 Pick ) 387; Gadberry v. 
Shepard, 27 Miss 203; Hoyt v. Kimball, 49 N. H. 327; Page v. 
Talmer, 45 id. 385. 

(9) McCollough v. Gilmore, 11 Penn. St. 370; Doe v. Pearson, 
6 East, 173; 8. C., 2 Smith, 295; Re Macleay, L. R., 20 Eq. 186. 

(10) See Schermerhorn v. Negus, 1 Den. (N. Y.) 448; Ander- 
son v. Carey, 36 Ohio St. 506; S. C., 38 Am. Rep. 602; Atwater 
v. Atwater, 18 Beav. 330; S. C., 18 Jur. 50; 23 L. J. Ch, 692. 

Limiting alienation to one person effectual restraint. In 
Atwater v Atwater, supra, the courts say: ‘‘It is obvious that 
if the introduction of one person’s name, as the only person to 
whom the property may be sold, renders such a proviso valid, 
a restraint on alienation may be created, as complete and per- 
fect as if no person whatever was named; inasmuch as the 
name of a person who alone is permitted to purchase might be 
so selected as to render it reasonably certain that he would not 
buy the property, and that the property could not be aliened 
at all.’ 

(ll) Re Macleay, L R., 20 Eq 186. 

(12) Doe v. Pearson. 6 East, 173; S. C., 2 Smith, 291. 

(13) McCollough v. Gilmore, 11 Penn. St. 370. 

(14) Schermerhorn v. Negus, 1 Den. (N. Y ) 448. 

(15) Langdon v. Ingraham’s Guardian, 28 Ind. 360; Stewart v- 
Barrow, 7 Bush (Ky.), 368; Stewart v. Brady, 3 id. 623; Sim- 
monds v. Simmonds, 44 Mass. (3 Metc.) 562; Blackstone Bank v. 
Davis, 38 Mass. (21 Pick.) 42; Gray v. Blanchard, 25 id. 254; 
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doubt has been thrown on the correctness of this vieg 
by recent well-reasoned opinions by able j 
In the case of De Peyster v. Michael,(16) decided jp 
1852, Chief Justice Ruggles says: ‘‘There are cayy 
where conditions not to sell or assign to # particuly 
person, or for a particular time, have been held 
but some of them are of doubtful authority.” In the 
case of Mandlebaum v. McDonell,(17) decided in 1874, 
the Supreme Court of Michigan declared that “Ther 
never has been a time since the statute quia emptor 
when a restriction in a conveyance of a vested estate 
in fee-simple, in possession or remainder, agaiust sell. 
ing fora particular period of time, was valid by the 
common law, and a condition or restriction whic 
would suspend all power of alienation for a single day 
is inconsistent with the estate granted, unreasonable 
and void.’’(18) In the case of Anderson v. Cary,(I)) 
decided in 1881, where lands were devised upon con 
dition that the devisees should not sell within a specified 
time, nor mortgage or otherwise incumber the lands, 
the court held the devise absolute and the condition 
void.(20) Justice Mcllvaine says that ‘ by the policy 
of our laws, it is of the very essence of an estate in fee 
simple absolute, that the owner, who is not under any 
personal disability imposed by law, may alien it or sub 
ject it to the payment of his debts at any and all times; 
and any attempt to evade or eliminate this element 
from a fee-simple estate, either by deed or will, must 
be declared void and of no force.”’(21) 

$6. SAaME—CONDITION TO DO CERTAIN ACTS.—Con- 
veyances by deed or devise with a condition requiring 
the grantee or devisee to do certain acts have been 
held to be valid ;(22) such as that the devisee or grantee 
shall assume a given name;(23) that the grantee or de- 





Dougal vy Fryer 3 Mo. 40; S. C., 22 Am. Dec. 458, Jackson ¥. 
Shultz, 18 Johns. (N. Y.) 174, 184; McCollough v. Gilmore, 1 
Penn, St. 370; McWilliams v. Nisley, 2 Serg. & R. (Penn ) Si; 
8 C., 7Am. Dec. 654; Larges’ case, 2 Leon. 82; S. C., 3 id. 1 

(16) 6N Y. 467, 495; S. C., 57 Am. Dec. 470, 476. 

(17) 29 Mich. 78; 8. C., 18 Am. Rep. 61. 

(18) In this case Justice Christiancy says that “ At common 
law, however, prior to the statute quia emptores, a condition 
against alienation would in England have been good, because 
prior to that statute the feoffee or grantor of such an estate 
was entitled to the escheat on failure of heirs of the grantee, 
which was properly a possibility of reverter and was treated as 
a reversion; so that the vendor did not, by the feoffment or 
conveyance, part with the entire estate; but this reversion, de 
pendent on this contingency, remained in him and his heirs, 
which gave them an interest to insist upon the condition and 
take the benefit accruing to them upon the breach,” and that 
“Whether the statute quia emptores ever became effectual in 
any of the United States by express or implied adoption, oras 
@ part of the common law, we need not inquire, since it is clear 
enough that no such statute was ever needed in this State, if 
in any of the Western States, as no such right of escheat or 
possibility of reverter ever existed here in the party conveying 
theestate; but the escheat could only accrue to the sovereigaty 
—the State. And therefore the question of the right to im- 
pose such conditions or restrictions stands here upon common- 
law reasons, as it has stood in England since the statute ip 
question.” 

(19) 36 Ohio St. 506; S. C., 88 Am. Rep. 602. 

(20) See Rona v. Meier, 47 Towa, 607; S. C., 29 Am. Rep. 4%. 

(21) See Hobbs v. Smith, 15 Ohio St. 419. 

(22) See Hayden v. Stoughton, 22 Mass. (5 Pick.) 528; Cor- 
nelius v. Ivins, 26 N. J. L. (2 Dutch.) 826; Lessee of Sperry - 
Pond, 5 Ohio St 387; S. C.. 24 Am Dec. 276. Lord Eldon says: 
“There is a distinction between the breach of a covenant of 
condition to pay money, and one requiring acts to be done. In 
the former case relief may be granted against a forfeiture, 
because the money and interest may be paid as a ontistaety 
But where any thing else isto be done but the payment 
money, the law having ascertained the contract and the rights 
of the contracting parties, a court of equity could not inter- 
fere."’ Hill v. Barclay, 18 Ves. 63. 

(23) It has been said that where the devise requires the devisee 
to assume a new name, with a gift over upon the refusal r 
neglect to comply therewith within a year, the condition 
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yisee shall actively assist in defeating a lawsuit pend- 
ing against the grantor or devisor at the time the 
estate is given ;(24) that the devisee shall reside on the 

jses ;(25) that the grantee or devisee, an infant, 
be educated in some school, and reared in a particular 
faith ;(26) that the grantee or donee shall withdraw 
from the priesthood,(27) or refrain from forming any 
such connection ;(28) that the grantee or devisee shall 

de for the support and maintenance of the 
grantor ;(29) shall pay off an incumbrance,(30) erect a 
gschool-house,(31) maintain a road,(32) keep a saw-mill 
oragrist-mill doing business on the premises,(33) and 
thelike. But acondition which requires the grantee 
or devisee to pay to the grantor or devisor a sum of 
money upon alienation, is invalid, as a restraint upon 
the estate granted.(34) 

§7. SaME—CONDITION NOT TO DO CERTAIN ACTS.—A 
grantor of land may impose limitations or restrictions 
on the use of an estate, and if the effect of the stipula- 
tion is not to accomplish an illegal purpose, such limita- 
tion or restriction is lawful; and where it affects 
the land, or the mode of its enjoyment, its effect is to 
bind all deriving title under the conveyance in which 
the restriction is found.(35) These special restraints 








void. Musgrave v. Brooke, 26 Ch. Div. 792. Where the donee 
is required to assume a new name, unless the will so requires, 
it isnot necessary to procure an act of the Legislature chang- 
ing the name of the devisee to the one he is directed to assume. 
Barlow v. Bateman, 3 P. Wms. 65. See Taylor v. Mason, 22 
U. 8. @ Wheat.) 325; bk. 22, L. ed. Itis sufficient that the 
devisee assumed the required name by his ownact. See Davis 
y. Loundes, 2 Scott, 71; Doe v. Yates, 5 Barn. & A. 544; 8. C., 
TEng. C. L. 228. Compare Barlow v. Bateman, 2 B. P. C. Tolm. 
272. 
(4) Cannon v. Apperson, 8 Lea (Tenn.), 55u. 

(%) Low v. Ganer, 45 Ga. 481; Marston v. Marston, 47 Me. 
45; Casper v. Walker, 33 N. J. Eq. (6 Stew.) 35; Astley v. 
Essex, L. R., 18 Eq. 295; Wilkinson v. Wilkinson, L. R., 12 Eq. 
64; Robertson v. Mowell, 66 Md. 565; S. C., 10 Atl. Rep. 671. 
A condition requiring residence in a certain house is satisfied 
by such a residence as is necessary for the creation of a legal 
domicile. Winne v. Fletcher, 24 Beav. 430; Attenborough v. 
Thompson, 2 Hurl. & N. 559; Walcot v. Botfield, Kay, 534; 
Dunne v. Dunne, 3 Smale & G. 22. Compare Newkerk vy. New- 
kerk, 2Cai. (N. Y.) 345. 

(%) Barnum v. Mayor of Baltimore, 62 Md. 275; S. C., 4 Am, 
Prob. Rep. 305; Magee v. O'Neill, 19 S. C. 107. 

(1) Barnum v. Mayor of Baltimore, 62 Md. 275; S. C., 4 Am. 
Prob. Rep. 291, 295; Mitchell v. Mitchell, 17 Md. 405; Vidal v. 
Girard, 48 U. S. (2 How.) 127, 199; bk. 11, L. ed. 205, 235. 

(%) As not to become a nun. Dixon’s Estate, 1 Eng. CL. 
& Eq. 149. 

(29) Eastman vy. Batchelder, 26 N. H. 141; S. C., 72 Am, Dec. 
5. See Clinton v. Fly, 18 Me. 292; Jackson v. Topping, 1 
Wend. (N. Y.) 388; S. C., 7 Am. Dec. 515. A condition or res- 
ervation in favor of a stranger is void. See Craig v. Wells, 
ILN. Y. 315, 323; Hornbeck v. Westbrook, 9 Johns. (N. Y.) 73; 
Jackson vy. Topping, 1 Wend. (N. Y.) 388; S. C., 7 Am. Dec. 
515; Moore v. Plymouth, 3 Barn. & Ald. 66; 8. C., 5 Eng. C. L. 
48; Co. Litt. 47 a., 214; Shep. Touch. 80, 120. Conditions sub- 
sequent, it seems, can only be reserved for the benefit of the 
grantor and his heirs, and that no other person can take ad- 
_ the breach. Nicol v. N. Y. & Erie R. Co., 12 N. Y. 


(90) Spaulding v. Hallenbeck, 35 N. Y. 206; Belmont v. 
Coman, 22 id. 438; Trotter v. Hughes, 12 N. Y. 74. 
(1) Hayden v. Stoughton, 22 Mass. (5 Pick.) 528. 
(2) Cornelius v. Ivins, 26 N. J, L. (2 Dutch.) 376. 
“tua of Sperry v. Pond, 5 Ohio St. 387; S. C., 24 Am. 
(4) De Peyster v. Michael, 6 N. Y. 469, 495; S.C., 57 Am. Dec, 
470, 476, See Mandlebaum v. McDonell, 29 Mich. 78; S. C., 
18 Am. Rep. 61; Livingston v. Stickles, 7 Hill (N. Y.), 257; Me- 
Coltough v. Gilmore, 11 Penn. St. 370; Tanner v. Fowler, 10 
Watte (Penn.), 325; King v. Burchell, Amb. 379. 
(5) Warner v. Bennett, 31 Conn. 468; Collins Mfg. Co. v. 
Murray, 25 id. 242; O’Brien v. Wetherhill, 14 Kans, 616; Toby v. 
130 Mass. 448; Dorr v. Harrahan, 101 id. 531; S.C., 3 
Am. Rep. 398; Linzee v. Mixer, 101 Mass. 512; Gray v. Blanch- 
ard, % Mass, (8 Pick.) 284; Cook v. Turner, 15 Mees. & W. 727. 








or limitations imposed upon the estate are of various 
kinds; such as that the grantee or devisee shall not 
contest the will,(36) or assert certain claims against the 
estate of the testator ;(37) that the grantee shall not be- 
come 2 nun ;(38) that the grantor shall not sell the estate 
during the life-time of the grantor, unless the latter 
should sell the land oa which he lived; (39) that the 
grantee should not leave the estate to any one but the 
heirs of a designated person ;(40) that no wall(41) or 
buildings shall be erected within a certain distance of 
the street ;(42) that there should be erected no build- 
ings but a dwelling-house ;(43) that no windows shall be 
placed in a particular wall of the house, or any house 
to be erected upon the premises, for thirty-five 
years ;(44) that the premises shall not be used or occu’ 
pied as a hotel ;(45) that the property shall not be occu- 
pied for the purposes of carrying on any offensive trade 





See Atlantic Dock Co. v. Leavitt, 54.N. Y. 35; S.C., 18 Am. 
Rep. 556; Atlantic Dock Co. v. Libby, 45 N. Y. 499; Plumb v. 
Tubbs, 41 id. 442; Jackson v. Schutz, 18 Johns. (N. Y.) 174; 8. C., 
9 Am. Dec. 195; Barrow v. Richard, 8 Paige Ch. (N. Y.) 351; 8. 
C., 35 Am. Dec. 713; Stines v. Dorman, 25 Ohio St. 580, 583; 
McCollough y. Gilmore, 11 Penn. St. 370; McWilliams v. Nisley, 
2Serg. & R. (Penn.) 507; S. C., 7 Am. Dec, 654; Rogers v. Law, 
66 U. S. (1 Black) 253; bk. 17, L. ed.; Dickson’s Trust, 1 Eng. 
L. & Eq. 149 Western v. McDermott, L. R., 2 Ch. App. 72; Wilson 
v. Hart, L. R.,1Ch. App. 163; Lloyd v. Barton, 3 Meriv. 118; 
Tulk v. Moxhay, 2 Ph. Ch. 774; Cheesley v. Langsley, 1 Rolle 
Abr. 427; Whitman v. Gibson, 9Sim. 196. Compare Chew’s 
App., 45 Penn. St. 288. 

(36) Bradford vy. Bradford, 19 Ohio St. 546; Thompson v. 
Gaut, 14 Lea (Tenn.), 310, 314, 315; Evanturel v. Evanturel, 23 
W. R. 32; 8. C.,L. R.,6P.C.1. See Shivers v. Goar, 40 Ga. 
676; Wallet v. Smith, 6 Rich. Eq. 12; Runnels v. Runnels, 27 
Tex. 515; Gregg v. Choates, 23 Beav. 33; Egg v. Devy, 10 id. 
444; Attorney-General y. Christ’s Hospital, Tam. 393. Compare 
Donegan v. Wade, 70 Ala. 501; S. C., 3 Am. Prob. Rep. 206. 
Such a condition in a will is valid although there is no gift 
over. Violett v. Brookman, 26 L. J. Ch. 808; Cooke v. 
Turner, 15 Mees. & W. 727; Anon., 2Mod.7. In New York it 
has been held that notwithstanding a clause forfeiting the be- 
quests in case of opposition to the will there will be no forfeit- 
ure where the opposition is made in good faith and is not 
vexatious merely. Jackson v. Westervelt, 61 How. (N.Y.) Pr. 
399. In Pennsylvania a similar doctrine seems to prevail. 
Chew’s App., 45 Penn. St. 228. 

(87) Chew's App., 45 Penn. St. 228; Rogers v. Low, 66 U.S. 
(1 Black) 253; bk, 17, L. ed., bl. 158; Cook v. Turner, 15 Mees. & 
W. 727; Lloyd v. Branton, 3 Meriv. 118. Under a provision in 
a will that any child who ‘‘ resists the probate or petitions to 
break or set it aside’ should forfeit all interests under it, and 
that the property should pass to those who had not ‘‘ opposed ” 
it, the court held that aiding and advising a suit instituted by 
another devisee worked a forfeiture of the child's interest under 
the will. Dougan v. Wade, 70 Ala. 501; S. C., 4Am. Prob. 
Rep. 206. 

(38) Dickson’s Estate, 1 Eng. L. & Eq. 149. 

(39) McWilliams vy. Nisley, 2 Serg. & R. (Penn.) 507: 8. C., 7 

(40) McCollough v. Gilmore, 11 Penn. St. 370. 

(41) Linzee v. Mixer, 101 Mass. 513, 526. 

(42) Toby v. Moore, 130 Mass. 448. Covenants or conditions 
inserted by the owner of a contract of lands in deeds given for 
different lots therein, restricting the manner of improvement 
or enjoyment thereof, for the benefit of all the lot-owners in 
the contract. is valid and will be enforced against the grantees, 
or those holding under them with notice. See Whitney v- 
Union R.Co., 77 Mass. (11 Gray) 359, 364, 365; Brugmon v- 
Noyes, 6 Miss. 11; Kirkpatrick v. Peshine, 24.N. J. Eq. (9C. 
E. Gr.) 214; Rogers v. Danforth, 9 N. J. Eq. (4 Halst.) 294; Gil- 
bert v. Peteler, 38 N. Y. 165, 168; Tallmadge vy. Eastern Bank, 
26 id. 110; Bronmer v. Jones, 23 Barb. (N. Y.) 161; Berringer v. 
Shaefer, 52 How. (N. Y.) Pr. 71; Birdsall v. Tiemann, 12 id. 
551; Barrow v. Richards, 8 Paige Ch. (N. Y.) 351; S. C., 35 Am. 
Dec. 713; Steward v. Winters, 4 Sandf. Ch. (N. Y.) 592; Stines 
v. Dorman, 25 Ohio St. 583; Easter v. Little Miami R. Co., 14 id. 
54; Clark v. Martin, 49 Penn. St. 298; King v. Large, 7 Phil. 
(Penn. ) 285, 

(43) Dorr v. Harrihan, 101 Mass. 531; S. C., 3 Am. Rep. 898. 

(44) Gray v. Blanchard, 25 Mass. (8 Pick.) 284. 

(45) Stines v. Dorman, 25 Ohio St. 580. 
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or calling,(46) or any particular trade or calling ;(47) 
that the grantee shall not suffer thd premises to be used 
for the manufacture or sale of intoxicating liquors ;(48) 
also that there shall not be erected on the premises 
granted or devised a school-house, a slaughter-house, a 
livery-stable, a machine shop, a blast furnace, a hos- 
pital, a cemetery, a brewery or a distillery,(49) or any 
manufactory of gunpowder, glue, varnish, vitriol, or 
turpentine, or any other noxious or dangerous trade or 
business.(50) But any condition annexed toa grantor 
bequest tending to separate husband and wife will be 
void as against public policy,(51) such as a condition 
that the grantee or devisee shall not support or cohabit 
grith his wife.(52) 

§ 8. SAME—RESTRAINTS ON ESTATES OF PERSONS NOT 
SUI JURIS.—Special restraints against the alienation 
and eujoyment of estates are frequently imposed for 
the benefit and protection of persons not sui juris. 
They are necessarily of a limited duration, but they 
are imposed upon the person receiving the estate, and 
do not affect the fee beyond his existence. Thusa 
devise to a minor conditioned that he shall not come 
into possession, occupy or have advantage of the estate, 
except through his guardian, is valid ;(53) and in the 
case of a married woman, restraints against burdening 
and alienating may be laid upon her estate during 
coverture, where they are imposed in general terms(54) 
and are valid during marriage, but before and after 
coverture they will be as invalid as when attached to 
the estate of any other person sui juris.(55) When 
special restraints contravene the policy of the law, they 
are void iu like manner as general restraints of a similar 
nature. 

§9. SameE—RESTRAINTS UN MARRIAGE.—AIl condi- 
tions in a grant or devise of land in general restraint 





(46) Dorr v. Harrihan, 101 Mass, 531; S. C., 3 Am. Rep. 398. 

(4%) Cheesley v. Langley, 1 Rolle Abr. 427; 2 Prest. Abs. 184. 

(48) Collins Mfg. Co. v. Murray, 25 Conn. 242; O’Brien v. 
Wetherill, 14 Kans. 616; Plumb v, Tubbs, 41 N. Y. 442; Cowell 
v. Springs Co., 100 U. S. 55; bk. 25, L. ed. 547. In the case of 
Plumb v. Tubbs, supra, it was said that a condition thata 
school-house should not be erected on the premises, or a dis- 
tillery, ora blast furnance, or a livery-stable, or a machine 
shop for iron manufacture, or a powder magazine, or a hos- 
pital, or a cemetery, have been held to be valid conditions. 
The court cite Albert v. Peters, 38 N. Y. 35, as decisive of the 
point at issue. See Gray v. Blanchard, 25 Mass. (8 Pick.) 284; 
Craig v. Wells, 11 N. Y. 315; Nicoll v. Erie Railway Co., 12 id. 
121; Sperry v. Pound, 5 Ohio St. 189; S. C., 24 Am. Dec. 


(49) See Atlantic Dock Co. v. Leavitt, 54 N. Y. 35, 38: S. C., 
13 Am. Rep. 556; Plumb v. Tubbs, 41 N. Y. 442. In Atlantic 
Dock Co. v. Leavitt, 54 N. Y. 45, 38; S. C., 13 Am. Rep. 556, 
557, it was held that while the distillery used for the manu- 
facture of resin-oil was probably not such a distillery as was 
contemplated by the parties to the deed, yet the court found, 
upon sufficient evidence, that the business was dangerous 
within the meaning of the covenants contained in the deed, 
and that was sufficient to show a breach thereof. 

(50) Warner v. Bennett, 31 Conn. 468; Collins v. Marcy, 25 
id. 242; Gray v. Blanchard, 25 Mass. (8 Pick.) 284; Atlantic 
Dock Co. v. Leavitt, 54 N. Y. 35, 38; S.C., 13 Am. Rep. 556; 
Atlantic Dock Co. vy. Libby, 45 N. Y. 499, 502; Plumb v. Tubbs, 
41 id. 442, 446; Nicoll v. Erie Railway Co., 12id. 121; Craig v. 
Wells, llid. 315; Barrow v. Richard, 8 Paige Ch. (N. Y.) 351; 
S. C., 35 Am. Dec. 713; Sperry v. Pond, 5 Ohio St. 189; S. C., 
24 Am. Dec. 296. 

(61) Conrad v. Long, 23 Mich. 78; Wren v. Bradley, 2 De G. 
& S. 49; Brown v. Peck, 1 Eden, 140; Tennant v. Braie, Toth. 
141. 

(52) In re Potter, 3 Dem. (N. Y.) 108. 

(53) Smithwick v. Jordan, 15 Mass. 113. See Blackstone 
Bank y. Davis, 38 Mass. (21 Pick.) 42, 44; 8. C., 32 Am. Dec. 
241, 242. 

(54) Tullett v. Armstrong, Mylue & Cr. 390; S. C., 1 Beav. 2; 
Barton v. Bristoll, 2 Jac. 603. 

(55) See Clarke v. Wyndham, 12 Ala. 798; Brown v. Peacocke, 
2 Russ. & Myl. 210; Jones v. Salter, id. 208; Woodmeston v 
Walker, id. 179; Newton v. Reid, 4 Sim, 14. 





of marriage are void ;(56) and this rule applies wher 
the grantee or devisee is a man as well as where, 
woman.(57) But conditions annexed to gifts, legacies 
or devises in restraint of marriage are not void if they 
are reasonable in themselves, and do not directly 
or virtually operate as an undue restraint upon the 
freedom of marriage. Thus a testator who has a right 
to concern himself with the settlement of the doneeiy 
life,(58) may impose a condition that the donee shall, 
or shall not, marry a particular person,(59) such as 
domestic servant.(60) A reasonable condition limiting 
the time as to marriage is also valid; such as that the 
donee shall not marry until he is twenty-one years of 
age, (61) or until he has secured the consent of parents, 
guardians, or trustees.(62) 

§10. SAME—RESTRAINTS ON SECOND MARRIAGE— 
Where the restraint upon marriage is in the form ofa 
condition imposed by the husband against the remar. 
riage of his widow, with a forfeiture or termination of 
the estate resulting from a breach of the condition, the 
weight of authority holds it is valid, and that restraints 
against the enjoyment of property in the shape of con 
ditions against second marriages, when imposed by the 
husband upon his widow, are not against the policy of 
the law.(63) But when the condition is subsequent, 
aud the legacy is not given over, such a condition is 
considered merely in terrorem, and the condition is 
void, because it puts a restraint upon matrimony, 
which ought not to be discouraged.(64) 

New York City. JAMES M. Kener. 





CORRESPONDENCE. 


REMINISCENCES OF A FAMOUS ANTI-RENT TRIAL 
Editor of the Albany Law Journal: 

I have read with much interest an item in the Law 
JOURNAL in which you allude to an anti-rent trial in 
Saratoga county many years ago, in which the “local 
counsel ” had eight of his clients and tenants on the 
jury. Ishould be disposed to doubt the accuracy of 
the figures, but there is a rather good story connected 
with that very trial, which it may be proper for me, in 





(56) Crawford vy. Thompson, 91 Ind. 226; S. C., 4 Am. Prob. 
Rep. 598; Otis v. Prince, 76 Mass. (10 Gray) 581; Parsons v. 
Winslow, 6 Mass. 169; S. C., 4 Am. Dec. 107; Bostwick v. Blades, 
59 Md. 231; S. C., 3 Am. Prob. Rep. 364, 366; Williams v. Cow- 
den, 12 Mo. 211; Maddox v. Maddox, 11 Gratt. (Va ) 804; Morley 
yv. Rennoldson, 2 Hare, 570; Lloyd vy. Branton, 3 Meriv. 108; 
Reeves v. Herne, 5 Vin. Abr. 343, pl. 41. 

(57) Otis v. Prince, 76 Mass. (10 Gray) 581. 

(58) Haughton v. Haughton, 1 Moll. 611; Stackpole v. Beau 
mont, 3 Ves. 89. 

(59) Finlay v. King, 28 U.S. (3 Pet.) 346; bk. 7, L. ed. 70; 
Davis v. Angel, 4 De G., F. & J. 524. 

(60) Jenner v. Turner, 16 Ch. Div. 188. 

(61) See Shackelford v. Hale, 19 Ill. 212; Maddox v. Maddox, 
11 Gratt. (Va.) 804; Reuff v. Coleman, 30 W. Va. 171; 8.C.,3 
S. E. Rep. 597; Stackpole v. Beaumont, 3 Ves. 89. 

(62) Collier v. Slaughter, 20 Ala. 263; Collett v. Collett, # 
Beav. 312; Dawson v. Oliver, 2Ch. Div. 753; Jn re Stephenson, 
12 W. R. 1066. 

(63) Vaughan v. Lovejoy, 34 Ala. 437; Collier v. Slaughter, 2 
id. 263; Doyall vy. Smith, 28 Ga. 262; Holmes v. Field, 120. 
4%; Vance v. Campbell, 1 Dana (Ky.), 229; Bostwick v. Blades. 
59 Md. 231; S. C.,3 Am. Prob. Rep. 364, 366; Clark v. Tennison. 
33 Md. 8; Gough v. Manning, 26 id. 347; Binnerman v. Weaver, 
8 id. 517, O’Neile v. Ward, 3 Har. & McH. (Md.) 98; Rogers’. 
American Board, 87 Mass. (5 Allen) 69; Pringle v Dunkley, # 
Miss. (14 Smed. & M.) 16; Dumey v. Schaefer, 24 Mo. 170; Me- 
Cullough’s App., 12 Penn. St. 197; Commonwealth v. Stauffer, 
10 id. 350; Bennett v. Robinson, 10 Watts (Penn.), 348; Hawkins 
vy. Skeggs, 10 Humph. (Tenn.) 31; Hughes v. Boyd, 2 Sneed 
(Tenn.), 512; Jordan v. Holkham, Amb. 209; Craven v. Brady; 
L. R., 4 Eq. Cas. 209; Scott v. Tyler, 2 Dick. 712; Loyd v. Loy. 
2 Sim. (N. 8S.) 255; Grace v Webb, 15 Sim. 384. 

‘64) See Parsons v. Winslow, 6 Mass. 169; S. C., 4 Am. Dee. 
407, 411. 
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pursuance of my ‘“‘duty to my profession,’’ to rescue 
from oblivion. You refer, of course, to the Whitbeck 
case, which, some twenty odd years ago, made a good 
deal of noise in the counties of Rensselaer and Sara- 
toga. The “local counsel ” to whom you allude was 
no doubt Mr. L. B. Pike, then the leading criminal 
counsel of Saratoga county, and very successful. His 
success was generally ascribed by the public, not so 
much to his abilities, which were great, nor to his 
knowledge of law, which was considerable, as to his 
faculty for insinuating his own ideas into the minds of 
the individuals composing that ‘* palladium of our lib- 
erties,” the petit jury. At any rate he was considered 
indispensable in any important criminal case. William 
Whitbeck was a Rensselaer county farmer, who had 
been dispossessed by Col. Walter Church, as assignee 
of one of the Van Rensselaer leases. He and his two 
sons, with some neighbors, resisted the process of the 
court, and in the fight that ensued a deputy sheriff was 
killed. Whitbeck and his suns were arrested and in- 
dicted for murder. I never thought that Whitbeck 
was responsible for this crime, for on the subject of 
the law of manor leases, he was as absolute a lunatic as 
ever existed. He had discussed so often with his coun- 
sel the English statute Quia Emptores (or, as he pro- 
nounced it, ‘Qui Emtrys’’) that he had not a sane idea 
left in his head. But as he could still drive a good bar- 
gain, and was an excellent judge of horses, it was not 
thought safe to interpose the defense of insanity. Be- 
sides, if he wus insane, it was plain that his counsel in 
the rent cases, who stood well at the Albany bar, were 
afflicted with the same disease. 

It was thought that, owing to the prevalence of anti- 
rent ideas in Rensselaer county, it would be difficult 
toobtain an impartial jury, and upon application of 
the district attorney, the late Judge Peckham or- 
dered the trial to take place in Saratoga county. 
My firm was associated with Townsend & Browne, 
of Troy, for the defense, and as soon as Judge 
Peckham's order was entered, I said to Mr. M. I. 
Townsend: “If this case is to be tried before 
a Saratoga county jury, we have got to have Lem. 
Pike. It is nota matter of choice, but of necessity. It 
isas much as our client’s neck is worth not to have 
him.” Mr. Townsend, whe had been brought up to 
think that killing a sheriff in the discharge of his duty 
was a rather serious crime, said that we needed all the 
help we could get, and with his consent, I wrote to Mr. 
Pike, asking him if there was any reason why he 
should not be retained for the defense in the Whitbeck 
case. Not realizing that we were “‘ making history,” I 
did not preserve his reply, but according to my recol- 
lection it ran as follows: , 


“My Dear C.: I know of no reason why I should not be re- 
tained for the defense in the Whitbeck case. I am about to 
make a journey through the northern part of the county, and 
I will make it my business to call at the clerk’s office and get a 
list of the petit jurors, as I may have an opportunity to 
prevent embracery.” : 

How the learned counsel kept his word, and ‘‘ pre- 
vented embracery,’’ is related on the unimpeachable 
autLority of Mr. John C. Greene, of the Saratoga county 
bar. Mr. Greene is quite a master of fiction—legal and 
otherwise—but he stands ready to raise his right hand 
and swear that the following narrative is substantially, 
if not literally, true: 

Upon the Whitbeck jury was one Howland, a client 
and warm friend of L. B. Pike, for whom he had the 
very highest admiration. His mental attitude toward 
the counsellor may be inferred from the fact that he 
always spoke of him to others in subdued accents, and 
with awe and reverence, as ‘‘ Mr. Pike,’’ while the rest 
of mankind declined to stand upon ceremony, and in- 
variably spoke of the distinguished advocate as ‘“* Lem. 
Pike.” Howland was accustomed to receive from his 





counsel advice, both temporal and spiritual, for though 
no intimate friend of Pike ever accused him of an ex- 
cess of spirituality, he could talk in a manner “to de- 
ceive the very elect,” of whom Howland was “a burn- 
ing and ashining light.’”” If Howland had any ideas 
not derived from ‘‘ Mr. Pike’’ they were of a patriotic 
nature, and chiefly consisted of a cordial hatred of 
those alleged sympathies with ‘‘our Southern breth- 
ren,” who in those days were stigmatized as ‘‘ copper- 
heads.” 

The trial of the Whitbeck case, lasting over a Sun- 
day, the judge, at the close of Saturday’s proceedings, 
allowed the jury to separate and go home. Mr. Greene, 
dropping into the station, found the juror, Howland, 
sitting there, waiting for atrain. He was buried in 
deep meditation, no doubt thinking over the judge’s 
last injunction to the jury, ‘‘not to talk about the 
case.”’ ‘“*How are you, Howland?” said Greene, ap- 
proaching the forbidden subject in his easy, offhand 
manuer, “I see youareon the Whitbeck jury.’”’ ‘* Yes,” 
said Howland, gravely, ‘‘Mr. Pike wanted me on the 
jury. He said that perhaps I had better stay round 
the court-room, and I might get drawed on.” ‘That 
was rather a singular request,” said Greene, smiling; 
‘* what do you suppose he meant by it?’’ “* Wall,” said 
Howland, earnestly, ‘‘Mr. Pike said he did not want 
nobody but honest men on that jury. Mr. Pike said he 
didn’t care how they felt toward his clients, ef they 
was only honest men, and he’s right. Mr. Pike said that 
if I should get drawed on, he wouldn’t object to me, 
even if he knowed I was agin his clients, because he 
knowed me to be an honest man—and Mr. Pike’s 
right.”” * But,” said Greene, who is gifted with some 
slight sense of humor, “* was that the only reason why 
Mr. Pike wanted you on the jury?” “Wall,” said 
Howland, with some hesitation, “Mr. Pike did say 
he didn’t want no copperheads on that jury. Mr. Pike 
said that it was his belief that this case was a copper- 
head prosecution, and he’s right. Mr. Pike says that 
Walt. Church, the prosecutor, is the worst kind of a 
copperhead; that W. A. Beach is another copperhead, 
and he was sent here in place of the attorney-general 
by Governor Hoffman, and he is a copperhead; and 
there’s Matt. Hale assisting of ’em, and he’s another 
copperhead, and,” said Mr. Howland, in conclusion, 
“Mr. Pike says that, wnder them circumstances, he 
don’t want no copperheads on that jury, and Mr. Pike’s 
right.’’ 

You will remember that the jury, taking, no doubt, 
the exalted view of the case so ably set forth by Mr. 
Howland, sided with the prisoners, and ‘‘ fetched ’em 
in innocent,”’ thus demonstrating that “ Mr. Pike was 
right,’ and also proving that in a hotly-contested éase 
there is nothing like taking prompt steps to “‘ prevent 
embracery.”’ 

Regretting those ‘‘ good old times,” I remain, 

Sadly yours, 


New YorK, Aug. 8. Esex Cowekn. 





HABITUAL DRUNKARDS. 
( N the 4th inst., in the rooms of the Medical Society 
of London, Dr. Norman Kerr presiding, Mr. J. R- 
MclIlraith, M. A., LL. B., barrister-at-law, read a 
paper before the Society for the Study of Inebriety on 
‘‘Proposed Changes in the Law relating to Habitual 
Drunkards.”’ 

Mr. Mellraith stated at the outset that as the law of 
England stands at present, habitual drunkenness does 
not absolve a man from the legal consequences of his 
acts, and that proof of that state is only material in so 
far as it tends to make out what is known as legal in- 
capacity orinsanity. In view of recent and prospective 


legislation however the matter might, from the legal 
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point of view, be regarded as in a transition state, and 
it was quite within the Jimits of possibility that at some 
future date the law might regard habitual drunkenness 
as raising a presumption of legal irresponsibility. At 
all events, there ought to be such a presumption in the 
case of inmates of retreats under the Inebriates Acts. 
Mr. Mcliraith approved of the definition of habitual 
drunkard given in these acts, and thought it would be 
dangerous for the law to step in where neither person 
nor property were endangered. As to the recommen- 
datious of the departmental commissioners, these were 
defective in that they repeated those notions of fiues 
and imprisonmeuts which were now exploded, and 
which in the case of habitual drunkards were no de- 
terrent at all. In this respect also the evidence of Sir 
John Bridge and Mr. De Rutzen before the commis- 
sioners was faulty. It would be far better to give 
magistrates the power, when satisfied that an offense 
was immediately due to the inebriety of the offender, 
to commit such a one compulsorily to the reformatory 
institutions whose foundation is suggested by the com- 
missioners. As Sir William Charley recently put it, 
if the Legislature has a right to deal with the habitual 
drunkard as a criminal and punish him as such, surely 
it has @ fortiori, a right to regard him as a person labor- 
ing under a diseased condition of mind and body, ren- 
dering him dangerous to himself and others, and in 
the interests of society and in his own interests lock 
bim up asa lunatic for the purpose of curative treat- 
ment.—London Law Times. 
iC 


NOTES. 


ORTY young applicants for admission to the Suffolk 

bar next week are so many living examples of sub- 

lime confidence that the legal profession in Boston is 
not overcrowded.—Boston Journal. 

Judge Ross, of the United States District Court‘for 
California, has decided that the section of the Chinese 
Exclusion Law providing for imprisonment of China- 
men at hard labor for failure to register is uncon- 
stitutional. 

Eleven jurymen who voted to cunvict in a murder 
trial in Fresno, Cal., have published a joint card deny- 
ing the assertion of a brother of the twelfth juror that 
they threatened him with death if he caused a failure 
to find a verdict. 


Lawyer (to kicking client)—‘‘ Well, have you at last 
decided to take my advice and pay this bill of mine?” 

Client—*‘ Yes.”’ 

Lawyer—‘“ Very well; [to clerk] John, add $5 to 
Mr. Smith’s bill, for further advice.’’—Chicago Legal 
Adviser. 

The English judges still wear the wig, notwithstand- 
ing occasional attacks upon it by prominent legal jour- 
nals. One of these lately denounced the absurd thing 
as “‘an abomination in every sense,” a “relic of a by- 
gone age’ which spoils good looks and makes ugliness 
worse than grotesque. ‘It probably conduces to som- 
nolence,” is the critic’s parting shot. 


Hypnotism has got into court in the State of Wash- 
ington, where, at Tacoma, the complainant in a suit 
for damages is accused of hypnotizing a witness in 
court. This plaintiff is said to have given evidence of 
mesmeric power on many previous occasions. The 
court at first declined to receive the complaint, but 
seems to have taken it under advisement and the case 
was adjourned. The witness showed a deficient mem- 
ory, which was said to improve when some one stood 
between him and the alleged hypnotizer. 


An attorney delayed business in Judge McConnell’s 
court for twenty-five minutes recently on account of 
his superstitious ideas. Siegfried Burde ie seeking to 








recover $50,000 from the North Chicago Street Rgjj. 
way Company for the loss ofa leg. One juror was 
and the court asked the attorneys to proceed with 
eleven jurors. Lawyer Mann, representing the com. 
pany, was not willing to do this. ‘ I am superstitious 
on that point, your honor,” he said. ‘I never like to 
go to trial with eleven jurors or with a one-eyed man 
on the jury.” After waiting several minutes longer for 
the juror the attorney finally consented to go ahead.— 
Chicago Herald. 


Our esteemed contemporary, the Green Bag, has been 
getting into difficulty lately. Not long ago it presented 
its readers with a portrait ostensibly of Mr. Justicg 
Bowen, though it was not that of the distinguished 
judge, and now, in its last issue (page 334), under the 
head of ‘Judicial Poetry,” it saddles Mr. Albert 
Chevalier’s inimitable coster song, ‘‘ The Future Mrs. 
’Awkins,’’ on to the lord chief justice (Coleridge). If 
the Green Bag ever comes to the hands of Mr. Cheva- 
lier, he will beyond all question feel that some one has 
“Knocked ’im in the Old Kent Road.” The whole 
point of the musical joke, the reference to Sir Henry 
Hawkins, is apparently missed by our contemporary, 
and there are misprints inthe fragments of the song 
that is given. Mr. Irving Browne has nevertheless 
added very considerably to the interest of the Green 
Bag. —Western Law Times of Canada. 


Lynchburg, Va., special to the Wushington Post, Au- 
gust 11: ‘Yesterday afternoon, during the trial of 
Hugh J. Shott against the Norfolk and Western Rail- 
road, the opposing counsel, J. C. Wysor and General 
James A. Walker, became involved in a difficulty by 
Walker accusing Wysor of appealing in his speech to 
the passion and the prejudice of the jury. Wysor gave 
Walker the lie. Walker asked for a knife, and Wysor 
drew his knife and handed it to him. Walker refused 
the proffer, and borrowed one from a bystander, and 
the fight commenced. Several blows were struck and 
Wysor was stabbed in his shoulder and his face was 
slitfrom his mouth to hisear. Wysor then borrowed 
a gun and tried to force Walker’s room door to shoot 
him, when both were arrested and put under a bond 
of $5,000. Wysor is badly hurt. Both men are among 
the most.prominent lawyers in south-western Vir- 
ginia.”’ 


Speaking of Abraham Lincoln’s numberless stories, 
Senator Voorhees, of Indiana, says: ‘‘I recall one he 
ouce told during the argument in a lawsuit. The law- 
yer on the other side was a good deal of a glib talker, 
but net reckoned as deeply profound or much of 8 
thinker. He was rather reckless and irresponsible in 
his speech-making also, and would say any thing to a 
jury which happened to enter his head. Lincoln, in 
his address to the jury, referring to all these, said: 
‘ My friend on the other side is all right, or would be 
all right were it not for the physicomental peculiarity 
lam about to chronicle. His habit—-of which you have 
witnessed a very painful specimeu in his argument to 
you in this case—of reckless assertion and statements 
without grounds, need not be imputed to himasa 
moral fault or as telling of a moral blemish. He can’t 
help it. For reasons which, gentlemen of the jury, you 
and [have not time to study here, as deplorable a8 
they are surprising, the oratory of the gentleman com- 
pletely suspends all action of his mind. The moment 
he begins to talk his mental operations cease. I never 
knew of but one thing which compared with my friend 
in this particular. That wasasmall steamboat. Back 
in the days when I performed my part as a keel boat- 
man, I made the acquaintance of a trifling little steam- 
boat, which used to bustle and puff and wheeze about 
in the Sangamon river. It had a five-foot boiler anda 
seven-foot whistle, and every time it whistled it stop- 


ped.” 
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DIGEST 


OF THE 


COMBINED OFFICIAL SERIES OF NEW YORK 
STATE REPORTS, BEGINNING WITH 138 
N. Y., 6 HUN, AND 2 MIS., AND INCLUD- 
ING A DIGEST OF ALL OF 69 HUN AND PART 
OF 4 MIS. NOT YET PUBLISHED IN AD- 
VANCE SHEETS. 


PATENTS. 


2. An averment in the answer that the machines 
were not covered by the patent does not raise the 
question of infringement, nor deprive the State court 
of jurisdiction. Id. 

38. An agreement to pay a royalty for the use of a 
patent, made with a patentee who had assigned it, 
inures to the owner of the patent. 69 Hun, 245. 

4. Where, under a verbal agreement, the defendant 
sold to plaintiff a half interest in a patent, and they, as 
copartners, manufactured the patented article for a 
number of years, specific performance to sel] the 
half interest in the patent will be decreed. 69 Hun, 
408. 
5. The fact that plaintiff never paid the purchase- 
money, in the absence of a demand therefor, is imma- 
terial. Id. 

6. Though the goods were not made according to the 
specifications of the patent, but after patterns fur- 
nished by defendant, plaintiff is entitled to an ac- 
counting by defendant. Id. 


PAYMENTS. 


A receipt, stating the application of a portion of the 
money received upon a note, tends to show that the 
note was unpaid except as to the amount so applied, 
and that no prior payments had been applied thereon. 
69 Hun, 61. 


PERSONAL CLAIM. 
See Executors, etc., 13-15. 


PHYSICIAN. 
See EVIDENCE, 51-53. 


PLEADINGS. 


1. ComPLAINT.—A complaint alleging confederation 
to ruin plaintiff's business, and partial success in so 
doing, because of refusal to unite with defendants in 
illegal trade combination, avers sufficient to constitute 
acause of action. 3 Mis. Rep. 582. 

2. Where complaint alleges employment b} defend- 
ant for five years, privilege to him to end contract 
upon payment of $2,000, liquidated damages of $2,000 
on breach, and dismissal of plaintiff during the term, 
it states a cause of action on the contract itself, and 
not fora breach. 4 Mis. Rep. 58. 

8. Where a verified complaint fails to show the com- 
mission of a crime or misdemeanor, defendant is not 
excused from verifying his answer unless he makes it 
to appear that there are allegations in the complaint 
in respect to the truth of which he could not be inter- 
rogated as a witness. 68 Hun, 335. 

4. Where the original verified complaint, filed in an 
action, demands judgment for a greater sum than does 
the copy of the complaint served on the defendant, 
Plaintiff, upon proof, is entitled to a judgment for the 
amount demanded in the original complaint. 2 Mis. 
Rep. 208. 

5. An allegation in complaint that trustees had re- 
fused to be made parties plaintiff in an action, etc., 





and proof that trustees were requested to join an un- 
interested party, does not entitle heirs to maintain an 
action. 68 Hun, 122. 

5a. A judgment on a cause of action not pleaded is 
erroneous, where the defeated party protests against 
the litigation of a-cause of action other than the one 
pleaded. 3 Mis. Rep. 252. 

6. ANSWER.—The practice in an answer of merely 
designating by a reference to folios the allegations of 
the complaint undertaken to be denied is to be con- 
demned. 68 Hun. 173. 

7. An allegation of damages in an answer cannot be 
deemed a counter-claim when no affirmative relief is 
demanded thereon and it is pleaded as a defense and 
treated as an offset. 68 Hun, 28. 

8. Where new matter is described in the answer as 
“a further defense,”’ the fact that the defendant has 
not separately numbered it is not controlling upon his 
adversary. 3 Mis. Rep. 258. 

9. An admission in an answer, relied upon by a 
plaintiff in support of his case, must be taken with any 
explanation or qualification contained therein. 69 
Hun, 121. 

10. A defendant may, but is not compelled to, inter- 
pose a counter-claim, whenever possible, but may have 
bis action on such claim. 3 Mis. Rep. 373. 

11. A defendant cannot counter-claim for the same 
cause of action upon which an action is already pend- 
ing. Id. 

2. Under section 495 of the Code, the pendency of 
the other action need not appear from the portion of 
the answer labelled ‘‘counter-claim;’’ the demurrer 
will lie if the other portion of the answer show the 
pendency of such action. Id. 

13. Under an order to reduce oral plendings to writ- 
ing upon appeal from District Court to Court of Com- 
mon Pleas, the service of an auswer setting up new 
defenses and counter-claims for a larger sum without 
leave of court, is unauthorized. 3 Mis. Rep. 329. 

13a. Where the answer does not allege that the plain- 
tiff has an adequate remedy at law, it is questionable 
whether this can be availed of, upon the trial, to defeat 
the relief to which the plaintiff may show that he is 
entitled. 69 Hun, 240. 

14. DEMURRER.—Unless a demurrer is clearly bad 
upon its face, it should not be overruled as frivolous. 
3 Mis. Rep. 340. 

15. Though the objection that a complaint does not 
state facts sufficient to constitute a cause of action is 
available at any stage, yet, where a cause of action is set 
forth and an answer thereto interposed, the court is at 
liberty to afford such relief, legal or equitable, as upon 
the facts proved should be accorded. 69 Hun, 240. 

16. Where two partuers and a third person forma 
corporation, the fact that the latter obtained his 
money for this purpose from the partner who had the 
smaller interest in the firm, and that they combine to 
take the control of the business from the other part- 
ner, constitutes no ground for an action to set aside 
the conveyance of the firm property to the corpora- 
tion, in the absence of fraud. 69 Hun, 216. 

17. Where all the causes of action, set forth in the 
complaint, do not exist against all of the defendants 
in an action for goods sold and delivered, there is a 
misjoinder of causes of action. 69 Hun, 494. 

18. Though both parties have noticed a cause for trial, 
plaintiff may, within the time allowed by law, demur 
or move to strike out as sham. 3 Mis. Rep. 258. 

19. No cause of action exists for failure of committee 
of idiot to pay money to creditor under an order made 
by court. The order requiring payment should be en- 
forced. 3 Mis. Rep. 126. 

20. An action seeking remedy should be dismissed, 
where order has been made directing the desired and 
same result as the action seeks to obtain. Id. 
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21. Repiy.—A failure to reply does not admit the 
amount of unliquidated counter-claims. 4 Mis. Rep. 
193 

22. A reply should not be required to evidentiary 
facts set up in answer. 68 Hun, 430. 

23 Where the answer tenders an issue of fact in de- 
fense defendant is entitled to a reply if it is necessary 
in order to avoid surprise on the trial. Id. 

24. Amount, admitted by reply. should be allowed to 
defendant. 3 Mis. Rep. 148. 

25. SUPPLEMENTAL PLEADING.— While an order 
granting leave to serve a supplemental answer is dis- 
cretionary, it should be upon terms. 3 Mis. Rep. 54. 

26. SHAM, ETC.—A denial of a material allegation of 
the complaint, whether general or special, may not be 
stricken out as sham. 2 Mis. Rep. 177. 

27. Failure to return notice of motion to strike out 
irrelevant, redundant or scandalous matter in a plead- 
ing does not waive the rule requiring such notice to be 
served within twenty days. 68 Hun, 381. 

28. PARTICULAR ACTIONS—Assumpsit. In an action 
for money loaned, the contention that the money was 
borrowed by an agent for an illegal purpose should 
have been pleaded in the answer. 2 Mis. Rep. 170. 

29. An answer, in an action for money ,loaned, ad- 
mitting the loan, but alleging the giving of a note 
therefor, without stating that such note is not yet due, 
is frivolous. 3 Mis. Rep. 554. 

30. In an action for money loaned, an allegation that 
the loan was made on or about August 12 is sustained 
by proof that it was made in June, and a note payable 
August 10 then given. 69 Hun, 328. 

831. In an action for money due on contract, when 
the complaint alleges non-payment, a mere denial 
raises no issue as to fact of non-payment. 3 Mis. Rep. 
61. 

32. Bonp.—-Where, in an action on a bond, the 
answer denies bond and asserts payment in goods and 
counter-claim for the same goods, and the proof estab- 
lishes the delivery of such goods, and the invalidity of 
the bond, defendant is entitled to an affirmative judg- 
ment on the counter-claim. 69 Hun, 82. 

33. ContRacT.—The complaint need ailege only the 
substantial subject-matter of a contract and omit the 
details. 3 Mis. Rep. 296. 

34. In an action for purchase-price of a manufac- 
tured article, an allegation of acceptance in the com- 
plaint dispenses with the usual averment of perform- 
ance. Id. ; 

35. In an action for breach of contract, a general de- 
nial allows the defendant the right to prove on trial an 
agreement to terminate the employment on two 
weeks’ notice. 2 Mis. Rep. 385. 

36. What is a good pleading for breach of agreement 
as to letters-patent. 138 N. Y. 285. 

37. A complaint in an action to recover under an 
agreement to give one-half net profits of inventions 
made by party in consideration of an assignment of 
patents and letters-patent, is a good pleading, where it 
alleges the assigument of letters-patent and where a 
profit has been realized on patents. Id. 

38. Pleading, as to agreement to furnish man to 
make repairs and then buy. 3 Mis. Rep. 25. 

39. FALSE IMPRISONMENT.—In an action for false 
imprisonment, justification must be pleaded and a de- 
nial of knowledge or information whether defendant 
caused the arrest raises no issue. 2 Mis. Rep. 127. 

40. LiBeL.—In an action for libel, party must set up 
in the complaint facts which constitute aggravation so 
as to give proof of same on trial. 138 N. Y. 239. 

41. Norges.—A denial that plaintiff is a holder of the 
note for value is not a denial that he is the holder and 
owner of it, and properly stricken out as sham. 3 Mis. 
Rep. 258. 

42. A complaint on a note must allege non-payment, 
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but the absence of the averment will be supplied by 
unchallenged proof of the fact. 2 Mis. Rep. 296. 

43. Allegations in an answer, which do not state that 
an undertaking was had with the plaintiff, or that the 
plaintiff engaged with the maker of the note, that he 
should not incur any liability on the note, do not con. 
stitute a defense in an action on the note, brought by 
the bank against the maker. 68 Hun, 100. 

44. STATUTE OF FRAUDS.—The defense of the statute 
of frauds is available though not pleaded. 2 Mis. Rep. 


45. The defense of the statute of frauds must be 
pleaded unless the complaint on its face discloses a 
case within the statute. 2 Mis. Rep. 143. 


PLEDGE. 


1. Where a pledge is in the possession of a depositary 
for ths pledgee, and the pledgor and pledgee make al- 
terations in the terms of the pledge, the latter, having 
no notice of the intervention of any other rights, does 
not lose his lien upon the pledge. 69 Hun, 264. 

2. The pledgor, on a fraudulent sale of his stock by 
the pledgee to a bena side purchaser, is entitled to divi- 
dends declared thereon, though not payable at time of 
purchase. 4 Mis. Rep. 12. 

3. An undisclosed owner, whose agent has wrong- 
fully pledged his securities which have been converted 
by the pledgee, may ratify the pledge and maintain an 
action for the conversion of his property. 69 Hun, 3il. 

4. In such action the amount recoverable is the dif- 
ference between the market price of the stocks and the 
amount due the pledgee from the agent. Id. 

5. Where the pledgee converts the pledge, the pledgor 
has an immediate right of action for the pledge with- 
out paying the debt secured, though the pledgee may 
offset the debt in such action. Id. 


PRESUMPTION. 


1. In the absence of any admission or evidence the 
court will not infer that a railroad company has pro- 
ceeded in violation of the law. 69 Hun, 512. 

2. Where a foreign law is not proven, the presump- 
tion is that the common law still exists where it has 
once obtained. 69 Hun, 180. 

3. Where an act directed a surveyor to lay out a road 
of the breadth of two rods as it now runs, it will be 
presumed that he performed his official duty. 138 N. 
Y. 318. 

4. But such presumption does not arise that a com- 
mittee appointed by a common council of a city to see 
that private persons performed some act, attended to 
such business, and that the private persons performed 


-the act. Id. 


See ADVERSE PossEssI0N, 1. 
BILLS AND NOTES, 7. 
4 EVIDENCE, 54. 
NEGLIGENCE, 24. 


PRINCIPAL AND AGENT. 


1. The relation of debtor and creditor is not incon- 
sistent with that of principal and agent, nor with the 
position that the sum owing was received in a fiduciary 
capacity. 68 Hun, 502. 

2. Principal may reclaim from his agent money or 
property before other persons have, in good faith, ac- 
quired rights in them, so long as it or its avails can be 
traced. Id. 

3. AuTHORITY.—Principal is not bound by the act 
of aspecial agent, where the terms of the authority 
differ substantially from the terms of the contract. 69 
Hun, 543. 

4. Party dealing with such agent is put upon inquiry 
as to the extent of his authority, and assumes the risk 
of any excess therein. Id. 

5. In order to hold the principal for a claim of an 
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agent the latter must have acted within the scope of 
his authority, and such authority must be proved. 3 
Mis. Rep. 523. 

6. Negligence of a principal in failing to discover and 
prevent an agent's unauthorized fraudulent acts does 
not estop him from disavowing such acts. 68 Hun, 216. 

7. To entitle to specific performance of contract to 
sell real estate, claimed to have been made by the 
agent of the vendor, the proof of ageucy must be clear, 
certain and specific, or a subsequent ratification by 
vendor be shown. Id. 

8. In an action for a wrongful discharge, the fact 
that the pereon with whom plaintiff claimed the con- 
tract was made, was defendant’s superintendent, car- 
ries with it the necessary implication that he had 
authcrity to hire men by the year or otherwise, suf- 
ficient at least to authorize the submission of the ques- 
tion to the jury as to his authority to employ the 
plaintiff. 3 Mis. Rep. 358. 

9. An insurance agent, who has been directed by a 
company which he represents to reduce a risk, either 
by cancellation or reinsurance, cannot reinsure in 
another company, for which he is also agent, without 
assent of the latter company. 138 N. Y. 446. 

10. DuTY OF AGENT.—An agent for the purpose of 
ascertaining the lowest price at which his copartner 
will sell his interest in the firm business, is bound in 
good faith to perform such duty, and to ascertain and 
report to his principal what is the lowest price. 138 
N. Y. 621. 

ll. UNDISCLOSED AGENCY.—Au undisclosed princi- 
pal can enforce the contract of his agent in respect to 
his property. 69 Hun, 311. 

See CARRIERS, 1. 
Bonps, 1-3. 


PRINCIPAL AND SURETY. 


1. Waiver by surety of vendor’s non-performance at 
the time originally appointed and his consent to future 
performance extend his liability upon his guaranty to 
the damage sustained from the principal debtor's fur- 
ther default. 3 Mis. Rep. 235. 

2. Judgment against principal and one surety in an 
indemnity bond is not evidence of a breach, in an ac- 
tion for contribution against the legatees of his co- 
surety, but is admissible to sghow payment thereof. 

3. A settlement by the court of the amount due on a 
guardian’s bond is conclusive against the sureties in an 
action on the bond. 138 N. Y. 192. 

4. It is regular for party seeking to recover on a 
mechanic’s lien, to first sue and recover judgment 
against the owner, and, being unable to collect said 
notice, was held to be too longin case of perishable 
judgment, bring action on the bond given to discharge 
the lien. Mis. Rep. 47. 


PUBLIC OFFICER. 

1. An inspector of regulating and grading the streets 
inthecity of NewYork is not a public officer. 6 Hun, 291. 

2. Such person, when suspended or unemployed, is 
not entitled to pay from the city, though wrongfully 
removed or superseded by the commissioner. Id. 

3. Chapter 119 of the Laws of 1888 does not apply toa 
person who is compensated for his labor by daily 
wages. Id. 

PUBLIC PAPERS. 


See CRIMINAL LAw, 19-22. 


PUBLIC POLICY. 
See ConTRACTs, 46-49. 


QUESTIONS OF FACT. 
1. Whether the use of the sidewalk by a storekeeper 
for the purpose of his business is unreasonable is a 
question for the jury. 69 Hun, 134. 





2. However improbable may appear the testimony 
of a witness, who testifies t» a fact not in itself impos- 
sible in the ordinary course of events, its credibility, 
force and effect is for the jury. 138 N. Y. 473. 

3. Evidence held not to establish, as matter of law, 
the mailing of a letter. Id. 

See NEGLIGENCE, 25-31. 


QUESTION OF LAW. 
See APPEAL, 67. 


RAILROADS. 


1. An adoption by commissioners of a route within 
the lines of the route as originally laid out is not a vio- 
lation of the statute. 68 Hun, 391. 

2. A surface railway has no right to divide up its line 
or route which has been projected through the whole 
or part of a particular street with the consent of the 
municipal authorities. 68 Hun, 236. 

8. Where the right to consolidate existed at the time 
of the issuance and negotiation of income bonds the 
purchaser takes them subject to such right. 69 Hun, 
378. 

4. Land acquired by a company for its purposes can- 
not be taken for another public purpose without 
special legislative authority and compensation to the 
owner. 69 Hun, 166. 

5. An open bridge, made with stringers and cross 
timbers, seven inches wide and six inches apart, is not 
a sufficient cattle-guard within chapter 367 of the Laws 
of 1891. 69 Hun, 137. 

6. A company cannot be required to take a street 
across its tracks where such tracks are in constant use. 
69 Hun, 166. 

7. A failure to keep a street open and worked within 
six years after it was laid out is fatal to an application 
for mandamus to compel a company to take such street 
across its tracks. Id. 

8. No compensation or damage can be awarded for 
vibration or noise caused by an elevated railroad. 138 
N. Y. 548. 

9. The arrest of a passenger for non-payment of fare 
by railroad company through a conductor as agent. 2 
Mis. Rep. 82. 

10. Where a passenger is unable to procure a ticket 
through the fault of the company, takes passage on the 
train and pays his fare to the conductor, who neglects 
to give him a ticket, he cannot be lawfully ejected by 
the conductor of a connecting line, if he has actual 
knowledge of the payment of fare to the first con- 


. ductor; otherwise, in absence of such knowledge. 3 


Mis. Rep. 342. 

11. Section 53 of chapter 565 of the Laws of 1890, 
which provides that no railroad corporation shall be 
liable for any injury to any passenger while on the 
platform of a car, if applicable to street railways, does 
not apply to the case where a passenger injured ona 
street railway was not voluntarily riding on the plat- 
form. 68 Hun, 39. : 

See NEGLIGENCE, 32-58. 


REAL ESTATE. 
See ExecuTors, EvTc., 17-19. 


REAL PROPERTY. 


1. Building restrictions are incumbrances on land. 
68 Hun, 70. 

2. Lands below high-water mark of navigable waters 
will not pass by a patent from the sovereign power, 
unless actually included in the express bounds and 
metes of the grant. 138 N. Y. 26. 


RECEIVER. 


1. An order appointing receiver in supplementary 
proceedings, without notice to defendant, is void, un- 
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less it appears that the defendant could not be found 
within the State. 3 Mis. Rep. 558. 

2. Receiver pendente lite acquires no title to property 
in dispute, but his right is one of possession merely as 
an officer of the court. 4 Mis. Rep. 106. 

3, Appointment of permanent receiver supersedes 
that of temporary receiver, though made in another 
action and judicial district. 68 Hun, 571. 

4. Injunction restraining the former from interfer- 
ing with the latter receiver is erroneous. Id. 

5. An ancillary receiver cannot maintain an action 
against a bidder for the difference between his bid and 
the price finally obtained, where a certain percentage 
was to be paid by the purchaser and the sale not to be 
binding until confirmed by the court, in the absence of 
a compliance with requirements of the order of sale. 


69 Hun, 71. 
RECOGNIZANCE. 


1. Remission of the forfeited recognizance should be 
granted where the certificate of the district attorney, 
to the effect that the expenses incurred in the appre- 
hension of the accused, and the costs and expenses in- 
curred in the enforcement of the forfeiture, have been 
paid or that there were no such costs or expenses. 2 
Mis. Rep. 64. 

2. Relief from a forfeited recognizance will not be 
granted where it does not appear that the expense of 
recapture of principal, and costs of proceedings to en- 
force forfeiture, have been paid. 3 Mis. Rep. 223. 


REFERENCE. 


1. Where it appears to the satisfaction of the court 
that the trial of an action involved the examination of 
a long account the court may, on its own motion, re- 
fer the action. 2 Mis. Rep. 86. 

2. A reference under section 1015 of the Code, in re- 
spect to disputed questions of fact arising upon mo- 
tions, should only be ordered in extraordinary cases. 
68 Hun, 549. 

3. In a proceeding before a referee appointed to de- 
termine the validity of claims against a party, the 
referee is not authorized to allow a claimant an amount 
larger than the claim originally presented and referred. 
68 Hun, 1. 

4. Findings of referee against the weight of evidence. 
2 Mis. Rep. 42. 

5. Where a referee erroneously refuses to find cer- 
tain conclusions of fact and law as requested by the 
defeated party which, prima facie, are material to the 
issues, the onus rests upon the successful party, on ap. 
peal, to show that the errors were harmless. 138 N. Y. 
76. 

6. After a referee has passed upon an executor’s ac- 
count and filed his report be cannot make an addi- 
tional finding. 2 Mis. Rep. 288. 

7. Unsuccessful claimants of surplus moneys on fore 
closure will be charged with the expenses of the refer- 
ence. 2 Mis. Rep. 388. 

8. Where, from the referee’s report, it is evident 
what are the terms of the judgment to which a party 
is entitled, there is a compliance with section 1022 of 
the Code. 2 Mis. Rep. 224. 

9. Referee will not be summarily removed without 
some substantial legal ground calling for the exercise 
of the summary power of discipline. 3 Mis. Rep. 441. 


REFORMATION. 


The essentials and extent of proof necessary, in 
order to reform a deed on the ground of mistake, 
stated. 68 Hun, 299. 


RELEASE. 


1. A release of a bond given on an order of arrest is 
void for duress of attorney obtaining the release and 
order of‘arrest. 2 Mis. Rep. 200. 
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2. A legatee may become a competent witness under 
section 829 of the Code by releasing all his claim ang 
interest in and to the money involved in the action, 
68 Hun, 64. 

3. Where a judgment directs a release to be given, g 
valid instrument, capable of passing title, is contem- 
plated. 3 Mis. Rep. 427. 


RELIGIOUS CORPORATIONS. 


Liability of a religious corporation for expenses of 
members in proceeding against minister. 4 Mis. Rep, 


302. 
REMITTITUR. 
See APPEAL, 18. 


REMOVAL. 
See EXEcurTors, EtTc., 48. 


REPLEVIN. 


1. An action of replevin lies against an infant who 
pleads minority to avoid payment of the purchase 
price. 2 Mis. Rep. 236. 

2. Owner of goods, attached while in the possession 
of another as to bis property, may maintain replevin. 
4 Mis. Rep. 88. 

3. Goods delivered for examination, with option to 
buy, may be taken, before exercise of the option. Id. 

4. The sheriff, by a seizure before such exercise of 
option, renders himself liable tu an action of replevin 
by the owner. Id. 

5. In replevin in the detinet a general denial puts in 
issue the plaintiff's title to the property and his right 
of possession. 2 Mis. Rep. 252. 

6. An action of replevin lies against a party purchas- 
ing chattels, promising to pay next day, and demand- 
ing to be allowed credit of the amount of a chattel 
mortgage on part of the property and refusing to re- 
turn chattels. 3 Mis. Rep. 40. 

7. Inan action of replevin, a finding that property 
was never returned where sheriff had merely put a 
man in charge of same, is correct. 3 Mis. Rep. 27. 

8. Under section 2925 of the Code, an affidavit of jus- 
tification need not be filed with the bond. 69 Hun, 
445. 
9. Section 812 of the Code does uot apply to sureties 
in replevin bond in Justice’s Court. Id. 


REPLY. 
See PLEADINGS, 21-24. 


RES ADJUDICATA. 


Where it has been determined on a former appeal 
that the facts pleaded do not constitute a cause of ac- 
tion, the trial court should, in the ab of id 
ment, dismiss the complaint. 2 Mis. Rep. 


RESIDENCE. 
See DoMICILE. 


SALE. 


1. AcCEPTANCE.—Where the purchaser, without com- 
plaint or notice to the vendor, directs his agent to sell 
the property, it amounts to an unconditional accept- 
ance which precludes recovery for failure to conform 
in quality to the terms of the contract. 68 Hun, 246. 

2. Upon sale of a manufactured article, to be satis- 
factory to vendee, retention and use after discovery of 
defects render him liable for the contract price. 3 Mis. 
Rep. 296. 

3. An alteration made at vendee’s expense does not 
relieve him from liability. Id. * 





3a. Nor does an offer to return, where the purchaser 
subsequently retains and uses the article. Id. : 
4. A purchaser without warranty must, if he is satis 











Se 


— 


3 Under 
im and 
action. 


iven, a 
item: 


18es of 
. Rep, 


- who 
hase. 


8sion 
levin. 


on to 


se of 
levin 


ts in 
right 


shas- 
and- 
attel 
0 Te 


erty 
ut a 
jus- 
lun, 


ties 


ac- 
ud- 


m - 
ell 
pt- 








THE ALBANY LAW JOURNAL. 173 














fied that the property when received by him does not 
comply with the terms of sale, notify the vendor 
promptly and offer to return it. 69 Hun, 432. 

5. If, after opportunity to ascertain any defects 
therein, he fails or neglects to do so, he will be deemed 
to have accepted the property. Id. 

6. A complaining letter does not amount to a rejec- 
tion or offer to return. Id. 

6a. A delay of five days, after receipt, in giving such 
notice, was held to be too long in case of perishable 
goods. Id. 

7. Rescisston.—Where an infant pleads minority to 
escape payment of purchase-price the seller may re- 
scind and replevin the goods. 2 Mis. Rep. 236. 

8. STATUTE OF FRAUDS.—After a sale of personalty, 
an agreement by the seller, buyer and ,third person 
that the latter shall become the purchaser is within 
the statute of frauds. 2 Mis. Rep. 301. 

9. The purchaser, if he desires any thing more than 
the law implies in every contract of sale, must specific- 
ally contract for it. 69 Hun, 432. 


SAVINGS BANKS. 


A savings bank account belongs to father’s repre- 
sentatives where he had started same for daughter 
aud afterward given his daughter an investment in 
lieu of the account and afterward died. 68 Hun, 64. 


SCHOOLS. 


1. Section 1042 of the Consolidation Act authorizes 
the removal of a principal. 69 Hun, 212. 

2. The board of education has the power and right to 
remove any teacher, upon the recommendation of the 
city superintendent of schools, without giving any 
hearing or assigning any cause. Id. 

8 The board is not confined to adirect vote, but 
may effect the removal by the adoption, by a majority 
vote, of a report of a committee, embodying a resolu- 
tion therefor. Id. 

SECTION 829. 


See EvIpENCE, 55, 56. 


SECURITY FOR COSTS. 
See ABATEMENT, 2. 


SEPARATION. 
See HuSBAND AND WIFE, 2, 3. 


SERVICE AND PROOF. 


1. Mere inability to serve process at a particular 
place is not sufficient to justify an order of publication 
under section 435 of the Code. 68 Hun, 526. 

3. The general superiutendent of the work of operat- 
ing the lines of a telegraph company is a managing 
agent within section 431 of the Code, and service upon 
him is sufficient. 138 N. Y. 491. 

8. A direction in au order for substituted service 
that the service be made on defendant at a place other 
than that of his residence is a fatal error. 69 Hun, 272. 

4. On appeal it is presumed that the service of plead- 
ings and proof thereof was regular as prescribed by 
law. 3 Mis. Rep. 1. , 

5. The courts have no authority to enlarge the time 
for service of a complaint indefinitely when the effect 
will be to extend the operation of the statute of limita- 
tious. 68 Hun, 95. 

SERVICES. 


L. Rule as to compensation for services rendered toa 
relative in the family, stated. 68 Hun, 383. 

2. An offer of employment is not a defense to an ac- 
tion for breach of a contract of employment for a defi- 
nite period. 68 Hun, 170. 

8. A party employed for thirty-five or “ forty weeks, 
perhaps a year,” ueed not have agreement iu writing 





and it is not within the statute of frauds. 2 Mis. Rep. 
385. 
See EvIpENCE, 88, 89. 


SEWERS. 


1. Section 8, chapter 316 of the Laws of 1891, provides 
a method by which the property-owners upon a street 
can procure the construction of a sewer, disconnected 
from the general plan. 69 Hun, 95. 

2. Under this section the petition lies at the founda- 
tion of the proceedings, and is the basis of the juris- 
diction of the board. Id. 

8. The ownership of the land-owners by whom such 
a petition is required to be signed must be upon the 
street througn which they desire the sewer to be con- 
structed. Id. 

4. Where a sewer is constructed under a petition in 
pursuance of this section, the expense capnot be pro- 
vided for by the issuance of certificates, but must be 
collected by an assessment upon the property specific- 
ally benefited. Id. 

SHERIFF. 


Abuse of process by sheriff makes him a trespasser 
ab initio. 3 Mis. Rep. 230. 


SLANDER. 


1. A statement or charge, defamatory of the char- 
acter of another, but made under such circumstances 
as to rebut the legal inference of malice, is a privileged 
communication. 188 N. Y. 517. 

2. Where the defamatory statement or charge is 
privileged, the burden is cast on the plaintiff to re- 
move the privilege by proof of actual or express malice 
or malice in fact. Id. 

8. In such case it is not sufficient to show that the 
charge is false, but the evidence must satisfy the jury 
that the defendant knew or believed it to be false. Id. 

4. Section 1906 of the Code has not dispensed with 
the necessity of innuendoes pointing to an injurious 
intent or meaning in the use of equivocal words. Id. 


SPECIAL SESSIONS. 


See APPEAL, 29. 
CRIMINAL Law, 24. 


SPECIFIC PERFORMANCE. 


1. In order to specific performance, a contract for 
the sale of real estate must be certain and definite in 
all its material provisions. 68 Hun, 258. 

2. Specific performance of contracts which, by their 
terms, stipulate for a succession of acts whose perform - 
ance cannot be consummated by one transaction, but 
will be continuous and require protracted supervision 
and direction. 3 Mis. Rep. 2065. 

8. Courts of equity will enforce the specific perform- 
ance of a contract concerning lands, though not in 
writing, when it has been performed on one side. 69 
Hun, 573. 

4. Specific performance will be decreed that a father 
carry out his oral agreement if sons have done their 
part. 2 Mis. Rep. 138. 

5. Where the consideration of the contract consists 
of the assumption of a mortgago on the premises at a 
represented amount and cash for balance, but the 
mortgage was in fact fora larger sum, a tender of the 
amount of cash, less the difference between the actual 
and represented value of the mortgage, is a substantial 
compliance with the provisions of the contract. 68 
Hun, 338. 

6. Where a party who holds a secret title to land in- 
duces another, by false representations as to the title, 
to accept a deed thereof, jointly with himself, from a 
third party, who, the other grantee believes, has an in- 
terest therein by inheritance from his grantor, such 
false representatious will be given contractual effect, 
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and the party making them will be bound, as by a 
promise which equity wili enforce, to make good the 
title to the other grantee. 138 N. Y. 582. 

7. Where, in an action for specific performance, the 
answer contained no allegation that performance of 
the contract was not within plaintiff's power, and the 
court did not find, or was requested to find, upon the 
subject, the appellate court cannot determine from the 
evidence the fact for the purpose of overturning the 
judgment. 68 Hun, 338. 

8. Where the defendant agreed to execute and de- 
liver the deed at his own cost, the fact that plaintiff 
tendered an improper deed for execution does not, ex- 
cuse performance by defendant. Id. 


STATE. 


A State may authorize the seizure by legal process of 
property of non-residents within its jurisdiction for the 
payment of their debts, but not the property without 
their jurisdiction. 138 N. Y. 209. 


STATUTE OF FRAUDS. 


1. A contract, required by the statute to be in writ- 
ing, must be all in writing in order to be valid. 68 
Hun, 258. 

2. Where the claimant never contracted with the 
contractor to supply him with material, but furnished 
it upon the owner’s promise to pay therefor, no ques- 
tion arises under the statute of frauds. 3 Mis. Rep. 
275. 

See ConTRACT, 43-45. 
PLEADINGS, 44-45. 
SALE, 8, 9. 
SERVICES, 3. 


STATUTES. 


1. Where two statutes relate to the same subject and 
are enacted for the same purpose, the earlier must be 
deemed to have been repealed, by implication. 68 
Hun, 331. 

2. Where a statute and the Constitution can be con- 
strued as to enable both to stand, and each can be 
given a proper and legitimate office to perform, it is 
the duty of the court to adopt such construction. 138 


N. Y. 410. 
STAY. 


1. Where a second action is vexatiously brought the 
court will stay it until the costs of a prior action are 
paid. 68 Hun, 555. 

2. Second suit for same cause of action, after non- 
suit, may be stayed until payment of costs and dis- 
bursemeuts of first suit. 68 Hun, 387. 

See APPEAL, 22. 


STIPULATION. 


1. Stipulation in writing, as to reading testimony 
given in another action, is applicable to any trial of the 
case, so long as relief therefrom is not procured by 
order of court upon affirmative application. Notice 
that party will no longer be bound is ineffectual. 68 
Hun, 222. 

2. Where, upon plaintiff's recovering judgment re- 
straining maintenance and operation of elevated road, 
defendant stipulates, as condition of obtaining stay, 
that it will not take or prosecute condemuation pro- 
ceedings in relation to the property, he will be held to 
the stipulation, notwithstanding a reversal of the 
judgment by the Court of Appeals. 3 Mis. Rep. 462. 

See APPEAL, 31-32. 


SUBROGATION. 


1. An equitable mortgagee of an undivided share in 
real estate cannot pay the taxes assessed against the 
whole property and become subrogated so as to obtain 
an enforceable lien. 4 Mis. Rep. 236. 





2. One tenant in common cannot obtain such lien 
without proving a request on the part of the cotonantg 
or that he was under a legal liability or compulsion to 
make such payment. 1d. 

3. Where goods in the hands of a carrier are insured 
by the owner and lost or injured, under circumstances 
rendering the carrier liable to the owner, the insurer, 
who pays the loss to the owners, is entitled to be sub- 
rogated to the rights and remedies of the owner against 
the carrier. 68 Hun, 598. 


SUMMARY PROCEEDINGS. 


1. The purchaser of a life-tenant’s interest in real 
estate, under the foreclosure of a mechanic’s lien, is 
entitled to maintain proceedings to recover possession 
of the premises from a lessee of the life-tenant upon 
his default ii payment of rent. 3 Mis. Rep. 530. 

2. Occupancy on shares comes within the proceedings 
for summary dispossession of tenants. 69 Hun, 88. 

5. Where a lease is in effect for a year, unless sooner 
determined by service of written notice by the lessor, 
in which event the term is to expire upon the lapse of 
two months from such service, the term expires of its 
own limitation upon the happening of such event, and 
summary proceedings to recover possession are main- 
tainable. 3 Mis. Rep. 509. 

4. An order under section 2447 of the Code may be 
made without notice to judgment debtor. 3 Mis. Rep. 
113. 

5. A judgment for rent pending an appeal, with an 
undertaking effectual as a stay, does not prevent a 
valid demand of the rent, and a default in its payment 
opposes no bar to a summary proceeding to dispossess 
the tenant. 2 Mis. Rep. 182. ' 

6. The judge before whom summary proceedings to 
recover the possession of real property is instituted 
bas no legal power to adjourn the matter on his own 
motion in default of an answer by the tenant. 2 Mis. 
Rep. 152. 

See EVIDENCE, 91. 


SUPERVISORS. 


1. Subdivision 1, section 7, chapter 482 of the Laws of 
1875 was repealed by chapter 686 of the Laws of 1892. 
69 Hun, 406. 

2. Where the question which settles the right of a 
candidate to the office of supervisor has been substan- 
tially passed upon by the Court of Appeals, in his 
favor, the board has no power to determine any con- 
test for such office and exclude him therefrom. Id. 

3. The illegal action of the board in so doing will be 
set aside on certiorari. Id. 

4. Section 8, article 3 of the Constitution is not vio- 
lated by an act which gives to a city, theretofore hav- 
ing but one supervisor, a supervisor for each ward, to 
be elected by the ward. 69 Hun, 143. 


SUPPLEMENTAL ANSWER. 
See PLEADINGS, 25. 


SUPPLEMENTARY PROCEEDINGS. 


1. The service of an order in supplementary pro- 
ceedings gives a judgment creditor the priority of a 
vigilant creditor and a lien upon the equitable assets 
of his debtor. 2 Mis. Rep. 401. 

2. An order under section 2455 of the Code, directing 
payment of costs and disbursements in supplementary 
proceedings, may be made without notice to the judg- 
ment debtor. 3 Mis. Rep. 113. 

3. Though the order for the examination of a third 
person was made by a judge outside of the district in 
which the debtor resides, all proceedings subsequent to 
such examination must be had before a judge in the 
district where the debtor resides. 69 Hun, 344. 

4. Judgment debtor cannot be held guilty of eon- 
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tempt for disposing of property acquired after the ser- 
vice of the injunction order in supplementary pro- 
ceedings. 3 Mis. Rep. 294. 
5. The injunction relates only to property or debts 
in existence at the time of its service. 
See EVIDENCE, 92. 


SUPREME COURT. 


An irregularity in noticing for hearing at Special 
Term at Chambers in the Supreme Court in New York 
city does not affect the judgment entered on the order 
when motion was heard by proper court. 3 Mis. Rep. 


144. 
SURRENDER. 
See LANDLORD AND TENANT, 20, 21. 


SURROGATE’S COURT. 


1. The appointment by a surrogate of his brother as 
special guardian of an infant iu his court does not dis- 
qualify him from hearing aud deciding as to the valid- 
ity of the will in question. 69 Hun, 365. 

2. A guardian ad litem is not a party within the 
meaning of section 46 of the Code. Id. 

3. A surrogate has no jurisdiction to try aud pass 
upou the validity of a claim due from an estate to a 
firm of which the executor is a member. 2 Mis. Rep. 


1. 

4, An executor who collects income without author- 
ity renders himself individually liable, and a Surro- 
gate’s Court has no jurisdiction to entertain an ac- 
counting therefor. 2 Mis. Rep. 278. 


TAXES. 


1. Proceedings for the assessment of property are of a 
judicial character, and assessors in making an assess- 
ment act judicially. 138 N. Y. 158. 

2. Before a tax payer is entitled to a review of his 
assessment under chapter 268, Laws of 1880, he must 
establish that his property is assessed at a higher pro- 
portionate rate than property geuerally is in the town. 
138 N. Y. 314. 

3. Appearance before assessors on previous day is not 
jurisdictioual fact to entitle to review by certiorari; a 
failure to appear raises merely a question of laches, 
which may be excused in a proper case. 68 Hun, 243. 

4. When such non-appearance, excused. Id. 

5. What constitute a substantial compliance with 
the provisions of the charter of the city of Niagara 
Falls, in respect to fixing and ordering the general city 
tax. 68 Hun, 264. 

6. The city of New York, by neglecting or refusing 
to pay its quota or proportion of the State tax at the 
specified time is chargeable with interest from such 
time. 138 N. Y. 590. 

7. WHERE ASSESSED.—A farm of laud lying partly 
in two school districts, worked and assessed as one 
lot in the last assessment-roll of the town, is tax- 
able for school purposes in the district in which the 
owner resides. 69 Hun, 535. 

8. The fact that his hired man lives on the portion 
within the other district dues not affect the place of 
assessment. Id. 

9. Section 71, chapter 555, Laws of 1864, has no appli- 
cation to such a case. Id. 

10. A person who has a residence in the conntry and 
also a residence aud principal place of business in the 
city, is taxable fur personal estate in the ward of the 
city in which he resides. 69 Hun, 458. 

ll. The acts of 1850 and 1851 were not repealed by 
chapter 392, Laws of 1883. Id. 

12. The latter act is inapplicable where one has two 
residences, and each in different towns. Id. 

13. The act of 1851 does not intend ‘ successive” resi- 
dences only. Id. 

14. ConPoRATIONS.—Where the statement submitted 





to the assessors by a corporation contains no items or 
details, their action in rejecting will not be interfered 
with, on certiorari, in the absence of evidence affirma- 
tively showing that the company has been aggrieved. 
68 Hun, 513. 

15. The provision of section 822 of the Consolidation 
Act, as amended by chapter 276, Laws of 1883, which 
relates to correction of personal taxes, is not applicable 
to a domestic corporation. 69 Hun, 287. 

16. Bonds of foreign corporations, issued to a domes- 
tic corporation in payment for patent rights, are tax- 
able in this State. 138 N. Y. 543. 

17. Patent rights retained by a domestic corporation 
for use in territory not covered by grants are taxable 
in this State. Id. 

18. Where the payment of a tax by a manufacturing 
corporation is voluntary, with knowledge of the facts, 
and without fraud, coercion or duress, a certiorari to 
review the denial of the comptroller to resettle and re- 
vise the tax cannot be maintained. 69 Hun, 367. 

19. The State cannot impose a tax on a foreign cor- 
poration whose business in this State is exclusively of 
interstate commerce. 138 N. Y. 1. 

20. The State may not tax a foreign corporation upon 
its business carried on in this State, where it is exclu- 
sively the business of interstate commerce. Id. 

21. Where all that is done by a foreign corporation 
in this State, consists of some incidental additional 
work to its manufactured products sent here from the 
State of its creation, it does not amount to carrying on 
the business of manufacturing within the meaning of 
the statute. 138 N. Y. 582. 

22. In order to make the exemption, it must be made 
to appear that actual manufacturing operations are 
carried on here in the ordinary sense and meaning of 
the term. Id. 

23. In estimating the capital stock employed in this 
State as the basis of the tax, the actual value of its 
property used in its business here iustead of the par 
value of its shares, is the rule of assessment. 138 N. 
Y. 582. 

24. The comptroller, with respect to the real estate, 
was not bound by the value placed upon it by the 
local assessors. Id. 

25. So much of the capital of a corporation as is used 
to purchase stocks of corporations organized in this 
State are taxable here, but the capital used to purchase 
stock of corporations organized outside of the State 
are not so taxable. 138 N. Y. 543. 

26. INHERITANCE.—Under the act of 1887 legacies to 
parties who had for more than ten years prior to de- 
cedent’s death stood in the mutually acknowledged 
relation of parent and child, are exempt from tax. 3 
Mis. Rep. 388. 

27. Personal property located without the State and 
remitted here for distribution is not taxable. Id. 

27a. Certificates of stock of foreign corporations are 
not subject. Id. 

28. Personal property of resident decedent, situate 
without the State, is subject to inheritance tax. 3 
Mis. Rep. 160. 

29. Where a policy of insurance on the life of the de- 
cedent is made payable to him or his personal repre- 
sentatives, the proceeds thereof are subject to taxation 
under the Collateral Iuheritance Tax Law. 68 Hun, 


150. 
TENANTS IN COMMON. 

The owner of a farm is a tenant in common with the 
person who works it on shares, in the unharvested 
crop. 69 Hun, 18. 

TOWNS. 


Aun excavation in the highway, without any guard 
around it, continued in that condition for a long time 
to the actual knowledge of one commissioner, is suf- 
ficient to impose liability upon the town. 69 Hun, 155. 
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TRADE-MARKS. 

1. A trade-mark cannot be acquired in the words 
‘Trade-mark—Best Soap,”’ nor in the size or color of 
the wrappers. 68 Hun, 515. 

2. A party may acquire an exclusive right to the use 
of packages of a fixed shape, style and dimensions, with 
emblenis, labels and other devices and a name to rep- 
resent their contents, although each of these features 
might be used by another. 138 N. Y. 244. 


TRESPASS. 

A party is liable to an action for trespass where he 
breaks into another’s premises without permission. 2 
Mis. Rep. 427. 

TRIAL. 


1. AFFIRMATIVE.—Where, iu an action to recover 
for goods sold and delivered, the answer contains a 
general denial of the allegations of the complaint, the 
plaintiff has the affirmative, and the right to open and 
close the case. 69 Hun, 373. 

2. Where defendant has the affirmative, he is con- 
fined to proof of counter-claims set upin answer. 3 
Mis. Rep. 148. 

3. CHARGE.—Where a court has covered a point in 
its original charge, it need not repeat same on request. 
68 Hun, 433. 

4. The failure of the court, after having repeatedly 
charged the same proposition, to apprehend the exact 
proposition or shade of the proposition contained in a 
particular request, is not sufficient for the second time 
to reverse a judgment in other respects substantially 
currect. 68 Hun, 456. 

5. The entire exposition of the law upon a given 
point must be taken, and if, when so considered and 
construed, it lays down the correct rule, there is no 
error. 138 N. Y. 398. 

6. The court may instruct the jury, in libel cases, 
that they may give exemplary damages, if it leaves it 
to them to give or not to give such damages. 3 Mis. 
Rep. 314. 

7. A charge which is equivalent to saying that plain- 
tiff was not bound to use reasonable care in keeping off 
defendant’s tracks, is error sufficient to warrant a re- 
versal, iu an action for negligence. 3 Mis. Rep. 521. 

8. Exception should clearly and distinctly call the 
attention of the court to the proposition or remark to 
which itis taken. 68 Hun, 341. 

9. Where the jury have been substantially charged 
as requested, it is not error to refuse the request. 68 
Hun, 310. 

10. It is proper for the court to call the attention of 
the jury to the fact that the defendant’s story was un- 
corroborated aud was incapable of corroboration, as 
one of the facts to be considered in determining the 
case. 138 N. Y. 646. 

11. It is impoper to refer to the testimony of a wit- 
ness and ask the court to charge that ifthe jury be- 
lieve the witness they must find in a certain way. 2 
Mis. Rep. 172. 

12. In an action for goods sold and delivered, it is 
improper to charge the jury that “if the goods were 
not in existence at the time of purchase, but had to be 
manufactured, the case did not come within the stat- 
ute of frauds.” 2 Mis. Rep. 123. 

13. It is proper to charge on a trial to recover wages 
where defense was defrauding defendant, that to find 
for defendant, the jury must find that plaintiff took 
goods corruptly and wrongfully. 2 Mis. Rep. 211. 

14. DISMISSAL OR DIRECTION.—Effect of motion to 
dismiss complaint. 3 Mis. Rep. 235. 





15. Where the plaintiff does not ask to go to the jury 
on the question as to the meaning of a phrase in a con- 
tract, but requests the direction of a verdict in his 
favor, the question is one of law for the court. 
Rep. 449. 


3 Mis. 





16. The court is warranted in directing a verdict 
upon the confirmation, by a disinterested and unim. 
peached witness, of the uncontradicted, though sus. 
picious, testimony of another witness. 4 Mis. Rep. 73. 

17. Where it cannot be said, as matter of law, that the 
deceased had nota right to rely upon the appearances 
presented and to act as he did, or that a verdict in 
favor of plaintiff would be destitute of support, it is 
the peculiar province of the jury, and not the court, to 
draw the proper inferences, 69 Hun, 100. 

18. Where there is no evidence upon an issue before 
the jury, or the weight of evidence is so decidedly pre. 
ponderating in favor of one side that a verdict contrary 
to it would be set aside, it is the duty of the court to 
nonsuit, or to direct a verdict, as the case may require. 
138 N. Y. 517. 

19. Where, in an action to recover for personal in- 
juries, it appears that plaintiff fell at a place where 
there was a driveway and that the remaining portion 
of the sidewalk was free from ice, the complaint is 
properly dismissed. 3 Mis. Rep. 596. 

20. Motion toe dismiss at the close of the testimony 
was held to have been properly denied. 4 Mis. Rep. 
288. 
21. ‘Where a verdict is directed by the court after re- 
quest for a direction by both parties, the existence ofa 
question of fact for the jury is not a ground for the 
granting of a new trial. 69 Hun, 539. 

22. The trial court must submit a disputed question 
of fact to the jury, where the evidence is sufficient to 
sustain a verdict on such fact. 69 Hun, 373. 

23. Where, in ejectment, there is no competent evi- 
dence that a deed, under which plaintiff claims title, 
was procured by fraud or undue influence, or that the 
grantor was mentally incompetent, the court should 
withdraw those issues from the jury. 69 Hun, 450. 

24. Where the evidence will justify a contrary find- 
ing, it is error to direct a verdict for plaintiff against 
defendant’s objection and request for submission to 
the jury. 3 Mis. Rep. 241. 

25. Where both parties have requested the court to 
direct a verdict, it is too late, after the court has re- 
fused plaintiff's, and grarited defendant’s, request, for 
the former to ask to go to the jury on the issues. 68 
Hun, 246. | 

26. The failure to offer evidence of actual damages, 
in case of counter-claim of unliquidated damages, jus- 
tifies the court in directing a verdict for the plaintiff. 
3 Mis. Rep. 146. 

27. The court can take the case from the jury on the 
ground of contributory uegligeuce, only where it 
clearly appears from all the circumstances, or is proved 
by uncontroverted evidence, that the party injured has 
by his own acts or neglect contributed to the injury. 
69 Hun, 429. 

28. The court cannot dismiss an answer at the trial- 
4 Mis. Rep. 81. 

29. Exection.—In an action for a nuisance against 
some, and for negligence against other, defendants, the 
proper course for the latter is to compel plaintiff to elect 
between the causes of action. 3 Mis. Rep. 302. 

30. EvipeNncE.—Objection to question calling for 
witness’ conclusion, not for the facts, is properly sus- 
tained. 4 Mis. Rep. 185. 

31. Documentary evidence may be taken to the jury- 
room by the jury on retiring. 4 Mis. Rep. 183. 

82. Reception of evidence as toacause of injury not 
alleged in the complaint, and its submission to the 
jury, are improper. 69 Hun, 489. ; 

33. A motion to strike out evidence as irresponsive, 
when it includes proper evidence, is properly denied. 
3 Mis. Rep. 302. 

34. Who may object to improper exclusion of evi- 
dence. Id. 

35. Where evidence, competent when admitted, be- 
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comes irrelevant afterward, the remedy is to move to 
strike out, or request the court to instruct the jury to 
disregard it. Id. 

36. A hypothetical question is properly excluded, 
which dves not contain ull the facts which have been 
proved at the time the question is put. 2 Mis. Rep. 


37. So far as it relates to the issues on trial, itis error 
to exclude the cross-examination of plaintiff on the 
former trial. 2 Mis. Rep. 326 

38. The limitation of the number of experts who 
should be culled is a matter of fair discretion with the 
trial court. 138 N. Y. 548. 

39. Finpines.—A trial court or referee is not bound 
to find evidentiary facts leading to or bearing upon the 
ultimate fact. 138 N. Y. 173. 

40. Where arequest as a whole, both in form and 
substance, is one which a referee may properly decline, 
his refusal tc find thereon as requested is not reversi- 
ble error. 3 Mis. Rep. 427. 

41. Where every fact material to the judgment cov- 
ered by plaintiff's requests to find are found in the re- 
port and also passed upon in the requests, there is no 
occasion for him to move for further findings. 69 Hun, 
557. 

42. Where the report directs a judgment to be en- 
tered in accordance with the conclusions of law, its de- 
ficiencies or errors cannot be corrected before entry by 
an order for a further direction of judgment. Id. 

43. JuRy.—An action to restrain defendant from 
maintaining adam and flowing water back on plain- 
tiff's land isan equity action, and defendant has no 
absolute right to a trial of the issues by a jury. 69 Hun, 


44, REARGUMENT.—A reargument will not be granted 
where the point relied upon as a ground therefor was 
not urged upon the original argument. 2 Mis. Rep. 52. 

45. SumMING-UP.—The district attorney has a right 
ww allude to any circumstances disclosed by the evi- 
dence, which in his view renders the story of the de- 
fendant improbable. 138 N. Y. 616. 


TRUSTEES. 


1. An equitable owner of an interest in decedent’s 
estate by devise can convey by deed such interest aud 
its proceeds to the executor, as estup himself from 
claiming any further interest therein. 68 Hun, 396. 

2. Where the cestui que trust is of full age, and stands 
upon an even footing, he may settle with the trustee 
for a consideration, and either release or convey to 
him his interest in the trust estate. 68 Hun, 396. 

See EXECUTORS, ETC., 49-51. 


TRUSTS. 
1. Where a testator simply directs a trustee to pay at 
a future time, the vesting of the property in the bene- 


ficiary will not take place until that time arrives, and 
the intention of the testator must control. 138 N. Y. 
222. 


2. In case of valid active trust to continue during life 
of beneficiary, the executor cannot be divested of his 
right to the custody and legal title to the trust prop- 
erty during the life of a cestui que trust by a transfer 
to the latter of the interest and title to the principal 
fund. 3 Mis. Rep. 164. . 

3. Where it is clear that it was the intent of the tes- 
tator to preserve the corpus of the trust fund for the 
benefit of the remaindermen, the trustees are author- 
ized to add tothe principal sufficient of its accumu- 
lated income to restore it to the original amount. 3 
Mis. Rep. 187. 

4. A mortgage executed solely for mortgagee’s sup- 
port during life, and to make testamentary provision, 
not known, accepted or assented to by the beneficiaries 
prior to its satisfaction, creates no trust in their be- 





half, after the mortgagee’s death, enforceable against 
the mortgaged premises. 68 Hun, 231. 

5. A savings bank account in trust for another, ac- 
companied by the issuance of a bank-book to the de- 
positor “in truat” for such person, unexplained, cre- 
ates an irrevocable trust. 69 Hun, 280. 

6. Subsequent acts or declarations of the depositor, 
not connected with the deposit so as to constitute res 
geste, cannot affect such trust. Id. 


UNDERTAKING. 


Surety on undertaking given to stay proceedings un- 
til return of the commission is liable if the instrument 
secures for his principal the advantages and benefits 
which the court had in view when granting the order, 
and which were fairly within the contemplation of the 
parties. 138 N. Y. 361. 

See APPEAL, 31. 


USURY. 


1. The rule that one may lend his credit to another, 
and receive a compensation therefor, will afford no 
protection to persons who resort toa legal form with a 
view of covering up @ usurious transaction. 69 Hun, 
240. 
2. The payment, at various times, upon an obliga- 
tion, of more than legal interest, is insufficient to con- 
stitute usury. 138 N. Y. 623. 

3. Overpayments of interest, made from motives of 
gratitude or generosity, and not in pursuance of an 
usurious agreement, cannot be credited as payments 
upon the obligation. Id. 

4. He who alleges usury as a defense to an obligation 
to pay money, must establish it by clear and satisfac- 
tory evidence. 138 N. Y. 623. 


VARIANCE. 


Variance between proof and the bill of particulars, 
not such as to mislead a party, will be allowed to be 
explained by evidence. 3 Mis. Rep. 86. 


VENDOR AND PURCHASER. 


1. In an action for breach of contract to convey land 
the vendor cannot recover the commissions paid by 
him to the broker. 3 Mis. Rep. 408. 

2. In order to put the vendor in default under a con- 
tract to convey, the vendee must make, tender and de- 
mand the deed provided for by the contract. 3 Mis. 
Rep. 365. 

3. A vendee who has refused to perform the contract 
without adequate cause is not entitled to recover the 
amount which he has paid on the contract, nor toa 
specific performance thereof. 69 Hun, 298. 

4. A purchaser will not be permitted to speculate 
upon the defects in and refuse title, and subsequently 
to accept the same when it becomes advantageous to 
do so. 68 Hun, 507. 

5. In an action to enforce specific performance of a 
contract to convey land by one claiming title under a 
sale in proceedings to sell decedent’s real estate, the 
burden of proof as to any defect of title is on the ven- 
dee. 69 Hun, 298. 

7. Specific performance cannot be resorted to for the 
purpose of obtaining extensions of time for the com- 
pletion of contracts. 68 Hun, 507. 

7. Under a contract to convey land providing that 
such title should be given and accepted as a designated 
guaranty and trust company will approve, the com- 
pany’s refusal to approve the title does not entitle the 
vendee to damages if the title in fact is good and mar- 
ketable. 3 Mis. Rep. 365. 

8. In an action by vendee for breach of such con- 
tract, evidence as to what were the real objections of 
the company is admissible on the part of the vendee. 
Id. 
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9. Assessments levied between the agreed and ad- 
journed times of completion of contract to convey 
land situate inthe city of Brooklyn are not incum- 
brances within the meaning of a covenant against in- 
cumbrances contained in the contract. 138 N. Y. 345. 


VERDICT. 


1. The court will not interfere with a verdict which 
may reasonably be presumed to have resulted from an 
honest and intelligent exercise of judgment upon the 
part of the jury. 4 Mis. Rep. 279. 

2. A verdict should not be disturbed unless it shows 
passion, prejudice, mistake, corruption, or shocks the 
judgment of man, or is without evidence, or so deci- 
dedly against evidence, as to show partiality or gross 
ignorance. 3 Mis. Rep. 552. 

3. In actions for torts a verdict will not be set aside 
for excessiveness unless the amount is so great as to 
show that the jury was actuated by passion, partiality, 
prejudice or corruption. 69 Hun, 346. 

4. A decision on a prior appeal as to amount is not 
controlling on a second appeal. Id. 

5. Quotient verdict, defined. 3 Mis. Rep. 322. 

6. Though the jurors divide the aggregate of their 
several estimates by twelve, and return this sum as 
their verdict, it is not invalid if subsequently assented 
to by each juror as his verdict. Id. 

7. A motion to set aside a verdict because a quotient 
verdict, may be denied for laches. Id. 

8. Affidavits of jurors are inadmissible to impeach 
their verdict as a quotient verdict. Id. 


VILLAGES. 


1. Under a charter providing shat no officer, unless 
specially authorized so to do by the board of trustees, 
shall contract any debt on the part of the village, coun- 
sel cannot recover for services rendered the village on 
the employment merely of its president. 69 Hun, 442. 

2. The presentation of a bill tothe chamberlain and 
president of the village is not a presentation to the 
board of trustees within the meaning of the charter of 
the village of West Troy. Id. 


WAIVER. 


1. A party waives the right to deny the jurisdiction 
of the court of his person, when he institutes a pro- 
ceeding which has for its basis the existence of an ac- 
tion to which he must be a party. 138 N. Y. 265. 

2. Objection to the jurisdiction of the court on the 
ground that the service of the summons and complaint 
was insufficient is not waived by proceeding with the 
case. 2 Mis. Rep. 200. 

3. A party to a judicial proceeding may waive an ob- 
jection founded upon want of jurisdiction of his per- 
son, and he does waive it by a general appearance and 
proceeding to a trial upon the merits. 138 N. Y. 158. 

4. A party, electing to bring a cause to trial before 
his time to accept an offer of judgment has expired, 
waives all rights he may have had under the offer. 3 
Mis. Rep. 136. 

5. A party, by the acceptance of the costs awarded as 
a condition to an amendment, waives objection .hereto- 
69 Hun, 311. 

WARRANTY. 


1. It is not necessary to a warranty of chattels that 
there should be un express agreement of warranty. 2 
Mis. Rep. 255. 

2. A positive affirmation of quality or condition, asa 
fact and not an opinion, accepted and relied upon by 
the vendse as a warranty, suffices to constitute a war- 
ranty. Id. 


WATER-COURSES. 
Under the decisions of the Court of Appeals in 











this case the court properly refused to direct a ver- 


dict for plaintiff, and left to the jury the question asto 
whether the defendants, by their raceway, materially 
and perceptibiy diminished the natural flow of the wa- 
ter in the natural channel. 69 Hun, 59. 


WHARVES. 


A party cannot voluntarily make use of a dock or 
pier, knowing that it is unfit for the purpose for which 
he proposes to use it, and then claim damages sus. 
tained by reason of the imperfections of which he had 
knowledge. 68 Hun, 87. 


WILL. 


1. ALTERATIONS.—Alterations in a will, in the ab- 
sence of proof to the contrary, are presumed to have 
been made before the execution of the instrument in 
which they appear. 3 Mis. Rep. 367. 

2. The effect of an authorized and unauthenticated 
erasure or interlineation in a will made after execu- 
tion is to render the change thereby to be made inope- 
rative, leaving the will to stand in form and effect as 
before such alteration was attempted. 3 Mis. Rep. 567. 

3. CHARGE.—A life estate, devised to a widow, 
charged only with the maintenance and education of 
the children, and determinable upon her remarriage, is 
capable of alienation subject to such charge. 3 Mis. 
Rep. 530. 

4. The mere fact that legacies are given which the 
personalty is inadequate to pay is not sufficient proof 
of an intention to charge them upon real estate, when 
such inadequacy was not presumably known to the tes- 
tator, but was only revealed after his death. 3 Mis. 
Rep. 465. 

5. CONSTRUCTION.—A construction which makes the 
will legal is preferred to one which will have an oppo- 
site effect. Id. 

6. Where a will creates a valid trust, the court has 
jurisdiction to construe it. Id. 

7. The intention of the testator, when ascertained, is 
to prevail over the literal sense of words used. Id. 

8. Several general rules for the construction of wills, 
stated. 3 Mis.-Rep. 170. 

9. Canons of construction to determine whether a 
residuary clause is or is not general, stated. 68 Hun, 


10. Intent to disinherit will not be imputed to testa- 
tor by implication, nor when he uses language capable 
ofaconstruction which will not so operate. 3 Mis. 
Rep. 170. 

11. The will of a testator must be construed as made, 
and the intent of the testator, as therein made mani- 
fect, must control. 138 N. Y. 222. 

12. Whether the word “ issue ”’ in a will shall be held 
to mean descendants generally, or merely children, de- 
pends upon the intention of the testator, as derived 
from the context of the entire will, or such extrinsic 
circumstances as can be considered. 69 Hun, 228. 

13. The meaning to be given to the word ‘‘issue”’ is 
to be controlled by the meaning given to the word in 
the context. 3 Mis. Rep. 192. 

14. The income undisposed of, in case of invalid pro- 
vision for accumulation, goes to the persons pre- 
sumptively entitled to the next eventual estate. 4 Mis. 
Rep. 232. 

15. An understanding between testator and execu- 
tors to apply an absolute bequest to them to certain 
purposes, if it influenced the making in such form, will 
convert the legatee into atrustee. 4 Mis. Rep. 230. 

16. The rule that where there is a devise to one per- 
son absolutely, and, in the case of his death, to another, 
the words of contingency refer to a death in the life- 
time of the testator, has no application when the first 
devisee takes a life estate. 69 Hun, 608. 

17. Where there are words in the context indicating 
an intention on the part of the testator that the death 
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of the devisee refers to some other time than that of 
the testator’s death, effect must be given to such inten- 
ion. Id. 

: 18. A devise of a house and lot toa son on condition 
that he furnish firewood and board to his sister and 
mother, isan estate on a condition subsequent. 69 
Hun, 436. : 

19. In such case he can at any time convey his inter- 
est therein, subject to the condition. Id. 

2. An intention to exclude the heirs and next of 
kin cannot be rendered effectual, where the decedent, 
by reason of void disposition of a portion of his prop- 
erty, has died intestate with respect thereto. 68 Hun, 


21. Where testatrix, by the residuary clause, gave to 
her executor all the rest, residue and remainder of her 
personal estate, to be distributed by him according to 
instructions given him by her, but it was not shown 
what instructions were given, the language negatives 
the idea that the executor was to take the property as 
hisown, or that he was vested with discretion to ap- 
point a beneficiary. Id. 

22. Where the income of a fund is given to one for 
life, and the fund absolutely to his daughter should she 
survive him, but in case of her death during his life- 
time, without issue, then to other legatees, she will 
take the fund absolutely if she, without issue, survives 
her father. 3 Mis. Rep. 168. 

23. In an estate left by testator to his wife one-half, 
and to the children the other half, the children take a 
vested interest on the death of the testator. 3 Mis. 
Rep. 43. 

24. Wherea will gives the net residue after payment 
of all debts to executors and to the survivor of them, 
with a statement that the testator had entire confi- 
dence that they will make such disposition of it as 
they knew would meet his approval, it is an absolute 
giftto them as individuals. 3 Mis. Rep. 435. 

%. Their joint deed is sufficient to convey any land 
remaining after payment of debts, and they can en- 
force specific performance of a contract to purchase 
such land. Id. 

26. Where testator bequeaths all his property to his 
wife, to be used for the benefit of herself and her sister 
during the natural life of the wife, and also gave to the 
wife power to dispose of the estate, the sister is not a 
beneficiary under the will. 68 Hun, 443. 

27. ExecuTIon.—The instrument must be declared 
to both subscribing witnesses to be a last will and tes- 
tament in order to have force and effect as such. 69 
Hun, 157. 

28. There must be satisfactory proof of the subscrip- 
tion and publication of the will in the presence of two 
witnesses, in order to its valid execution. 4 Mis. 
Rep. 22. 

29. The statute does not require that the witnesses 
_ sign in the presence of each other. 3 Mis. Rep. 


30. Where a testator presents a paper with his name 
already signed to it, and declares it to be his will, it is 
—_— to an acknowledgment of his signature. 

81. INCAPACITY AND UNDUE INFLUENCE.—The evi- 
dence bearing upon an alleged want of testamentary 
Ja and undue influence, considered. 3 Mis. Rep. 


32. The will of a testator having general testament- 
ary capacity, except that he had an insane delusion af- 
fecting the will in question, will be set aside. 2 Mis. 
Rep 329. 

38. Conclusive evidence that testator was unduly in- 
fluenced by delusions at the time of making bis will is 
sufficient to prove lack of testamentary capacity such 
48 will void his will. 2 Mis. Rep. 323. 

34. The fact that the attorney of the decedent is the 








principal beneficiary under the will does not alone cre- 
ate a presumption that the testamentary gift was pro- 
cured by fraud or undue influence. 3 Mis. Rep. 367. 

35. But the burden is imposed upon him of showing 
that the will was the free and untrammelled expression 
of the testator’s intentions. Id. 

36. The fact that the draughtsman of the will takesa 
legacy under it is only a circumstance to be consid- 
ered in connection with other circumstances indicative 
of fraud or undue influence. Id. 

37. LeGacy.—A legatee, after receiving and receipt- 
ing in full for the amount of the legacy, cannot recover 
interest. 69 Hun, 484. 

38. Where a legacy is not specific the legatee is not 
entitled to accrued dividends on bank stock or bonds 
mentioned in the will. Id. 

39. A legacy in lieu of dower does not draw interest 
until election to receive it. Id. 

40. Where the will contains a general residuary 
clause, lapsed legacies go, not to the next of kin, but 
into the residue. 3 Mis. Rep. 170. 

41. MisNomER.—A misnomer in a will, in designat- 
ing the society or organization intended to be benefited 
by a legacy, will not defeat the bequest if it can be rea- 
sonably shown what society in fact was contemplated 
by the testator. 3 Mis. Rep. 465. 

42. Parol evidence may be introduced to explain or 
remove a latent ambiguity in a bequest to a charitable 
institution, and identify the legatee intended. Id. 

43. POWER OF SALE.—Power of sale cannot be im- 
plied from the mere fact that the will and codicils give 
legacies which in the aggregate largely exceed the value 
of the personal estate. 68 Hun, 540. 

44. A power of sale, after a definite term, does not 
necessarily create an illegal restraint upon alienation. 
69 Hun, 81. 

45. The will in this case was held to confer power 
upon the testator’s widow to dispose by will of so much 
of the estate as remained unexpended at the time of 
herdeath. 69 Hun, 50. 

46. No power of sale is conferred by the words, ** un- 
til the sale and conveyance of said premises by my ex- 
ecutor hereinafter provided,” in a devise of the use of 
certain real estate. 68 Hun, 540. 

47. A will leaving property to a party “to be con- 
veyed by her to her own use during her natural life,”’ 
with remainder to her daughter, her heirs and assigns, 
gives power of sale to said party. 2 Mis. Rep. 165. 

48. RESIDUARY CLAUSE. — The general residuary 
clause includes not only what is not specifically given, 
but also what is ill given, or whatever fails by lapse, in- 
definiteness or invalidity. 68 Hun, 435. 

49. REvocaATIon.—A second will in form was held to 
be, in effect, a mere codicil, and not to revoke the for- 
mer will. 69 Hun, 157. 

50. WHO MAY TAKE.—A eonvict foraterm of years 
may accept a devise of an estate on condition. 69 Hun, 
436. 


51. Vorp.—A trust to keep property out of the 
hands of the next of kin is neither valid nor within 
those enumerated or permitted by statute. 68 Hun, 
412. 

52. Any disposition of property in his will by a non- 
resident decedent, in contravention of the laws of this 
State, is invalid. 3 Mis. Rep. 200. 

53. The rule against perpetuities refers to the death 
of the testator as the period when the forbidden or 
limited terms begin torun. 3 Mis. Rep. 465. 

54. A provision foran annual payment by benefi- 
ciaries to executor does not involve any accumulation. 
4 Mis. Rep. 232. 

55. Their shares should be appropriated to the dis- 
charge of such obligation. Id. 

56. A direction in a will to apply a stated percentage 
of the net income of the trust estate to the discharge 
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of mortgages on real estate forming part of such trust, 
is invalid. 4 Mis. Rep. 46. 
57. A trust is void where no beneficiaries are desig- 
nated or are indefinite. 68 Hun, 412. 
See Ev1ipence, 93. 


WITNESS. 


1. Hostruiry.—It is competent to show, on cross- 
examination of a witness who has given material testi- 
mony against a party, hostility on bis part toward such 
party. 138 N. Y. 461. 

2. Puysicran.—In an action for personal injuries, 
plaintiff, by bringing suit and putting her physical con- 
dition on trial, does not waive the privilege of the stat- 
ute. 3 Mis. Rep. 453. 

3. No act of defendant can effect such result against 
plaintiffs will. Id. 

4. Persury.—The testimony of a witness who is 
found to have intentionally sworn falsely on a mate- 
rial issue in the action is of no legal force as to another 
matter, in respect of which he is contradicted, and is 
not sustained by corroborative evidence. 2 Mis. Rep. 
245. 


5. SecTIon 829.—Section 829 of the Code includes a 
party who has acquired his interest after the conver- 
sation. 68 Hun, 573. 

6. The disqualification, under section 829 of the Code, 








— 





depends entirely upon the facts as they exist at the 
time the testimony is given. Id. 

7. Two sisters of the parties, who deeded their inter. 
est to plaintiff, are competent to testify as to conversa. 
tions with their father. Section 829 of the Code does 
not apply. 2 Mis. Rep. 138. 

8. A legatee may become a competent witness under 
section 829 of the Code to testify to transactions or 
communications with his testator’s estate by releasing 
all his claim and interest in and to the money involved 
in the action. 68 Hun, 64. 

9. A party, by eliciting, on cross-examination, a par- 
tial disclosure of a transaction, not open to proof by 
his adversary, under section 829 of the Code, admits 
the latter on re-direct examination, to a complete dis- 
closure of the transaction. 4 Mis. Rep. 73. 

10. The rule applicable in cases where an interested 
witness is offered to testify to transactions or commu- 
nications between decedent and third persons in.his 
presence, stated. 68 Hun, 573. 

See ATTORNEY AND CLIENT, 10. 


WORK, LABOR AND SERVICES. 


In an action for extra work, a party may show that 
it was not involved in a former action for work under 
special contract, especially where the bill of particulars 
served states such fact. 3 Mis. Rep. 153. 
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CURRENT TOPICS. 


T is a curious historical fact, not perhaps gener- 
ally known to the present generation of readers, 
that when Benjamin Franklin appeared in England 
as a representative of the wrongs and complaints of 
the Colonies, before the Revolutionary war, which 
resulted in American independence, he was insulted 
by the officials of the crown. He was even threat- 
ened with arrest and imprisonment in Newgate for 
his agency in communicating to the American pub- 
lic certain original letters, written in Massachusetts 
by Governor Hutchinson, Lieutenant-Governor Oli- 
verand others, to Thomas Whately, a member of 
Parliament —which letters recommended coercive 
measures against the Colonies. It does not appear 
that Franklin’s action in this matter was in any way 
dishonorable; and, while it aroused hot indigna- 
tion against him in London, its effect was very dif- 
ferent on this side: 


“In the Colonies they [the letters of Hutchinson 
and others] excited the deepest indignation toward 
the writers, and gratitude to Franklin for exposing 
what seemed a course of treachery on the part of the 
governor and lieutenant-governor of Massachusetts- 
The House of Representatives [of the Massachusetts 
Province] agreed on a petition and remonstrance to 
his majesty, in which they charged those functionar- 
ies with giving private, partial and false information, 
and prayed for their speedy removal from office.” 


Only three persons beside Franklin knew of the 
transmission of the dastardly letters of Hutchinson 
and Oliver back to Massachusetts. One was Mr. 
John Temple. Result: 


“The news being received in England of the publi- 
cation of these letters in Boston a duel ensued between 
Mr. Temple and Mr. William Whately, brother of the 
deceased member of Parliament to whom they had 
been addressed. * * * Mr. Whately was wounded, 
though not dangerously, in the duel; and Franklin, 
who had not anticipated any such quarrel, fearing a 
renewal of the duel, addressed an explanation to the 
Public Advertiser, in which he exonerated Mr. Temple 
and took upon himself the responsibility of having 
‘obtained aud transmitted to Boston the letters in 
question,’ adding that they were never in Mr. 
Whately’s possession. A stupendous clamor was here. 
upon raised against Franklin by the Ministerial party. 
Mr. Whately, acting probably under the Ministerial 
nod, though he had been indebted to Franklin for the 
Tecovery of a considerable property in Pennsylvania, 
now ‘clapped a chancery suit on his back,’ praying the 
lord chancellor that Franklin might ‘ be obliged to dis- 
cover [tell] how he came by the letters, what number 
of copies he had printed, and to account with him for 
the profits, etc.’—in allusion to which Franklin ironi- 
cally says: ‘Those as little acquainted with law as I 
Was (who indeed never before bad a lawsuit of any 
kind) may wonder at this as much as I did; but I 
have now learned, in chancery practice, though the 
defendant must swear to thetruth of every point in 
his answer, the plaintiff is not put to his oath, or 
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obliged to have the least regard to truth, in his bill, 
but is allowed to lie as much as he pleases. I do not 
understand this unless it be for the encouragement of 
business.” 

That is just about the fact. ‘ Chancery practice” 
is ‘‘ the encouragement of business for the lawyers.” 
Jarndyce v. Jarndyce is not a case to be settled— 
it is to be kept open. Franklin’s answer, upon 
oath, was that the letters were given to him as the 
agent of the House of Representatives of the Prov- 
ince of Massachusetts Bay; that when he received 
them he did not know to whom they were addressed 
—no address appearing on them—nor did he know 
before that such letters existed; that he did not 
cause them to be printed; and that it was his duty 
as agent of the Province to transmit the let- 
ters to one of the committee in Boston with 
whom he had been directed to correspond. The 
chancery suit, instituted for the purpose of disgrac- 
ing Franklin, was finally dropped. 


The Paris correspondent of the London Times 
quotes a passage from the speech of Baron de Cour- 
cel in closing the session of the Behring sea tribunal 
of arbitration as worthy of preservation. Baron de 
Courcel said: ‘‘We have sought to maintain intact 
the fundamental principle of this august right of 
peoples—which extends like the vault of the sky 
about all nations and borrows from the laws of na- 
ture itself to protect one people of the earth against 
another—and to inculcate in them principles of 
mutual good-will. Inthe regulations we were in- 
trusted to elaborate we had to decide between di- 
vergent rights and interests which it was difficult 
to conciliate. The governments of the United 
States and Great Britain promised, with good grace, 
to accept and carry out our decision. Our desire is 
that this voluntary engagement should leave no re- 
grets on the part of either one of them, although we 
have asked of both what they will perhaps regard 
as serious sacrifices. This part, of our work conse- 
crates a great innovation. Hitherto the nations had 
agreed to leave outside of all special legislation the 
vast domain of the seas; yet the sea, after the land 
has become small for men who, like the hero Alex- 
ander, and not less ardent in work than he, in glory 
display their energies in a world too narrow. Our 
work is the first attempt to share the products, hith- 
erto undefined, of the ocean by a ruling to be ap- 
plied to goods which have escaped every other law 
except that of ‘first comer.’ If this attempt suc- 
ceeds it will undoubtedly be followed by numerous 
imitations, until the entire planet, on the waters as 
on the continents, shall have become the objects of 
jealous division. Then perhaps the conception of 
property will change among men.” 


The Central Law Journal fails to see wherein the 
decision of Holmes v. Gilman, by the Court of Ap- 
peals of New York, is not entirely correct and 
proper, notwithstanding suggestions of criticism on 
the part of a New York legal publication of ac- 
knowledged authority. The point decided was, that 
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where policies of life insurance were issued to a 
married woman upon the life of her husband, and 
the premiums thereon paid by him out of funds 
wrongfully appropriated from the funds of a part- 
nership of which he was a member, a trust would 
be impressed upon such policies or their proceeds in 
favor of the other partners. The contention was 
made on the part of defendant that the right of the 
wife to insure the life of her husband for her benefit 
was a species of property which had been mingled 
with the funds of the firm, thus rendering the latter 
unascertainable and incapable of identification, or 
of being followed by a court of equity. This was 
based upon the well-established principle which al- 
lows a cestui que trust to follow trust funds and to 
appropriate to himself the property into which such 
funds have been changed, together with the in- 
creased value of such property, provided the trust 
fund can be clearly ascertained, traced and identi- 
fied, and provided the rights of bona fide purchasers 
for value, without notice, do not intervene. The 
court, in an exceedingly lucid opinion by Judge Peck- 
ham, showed the fallacy of the doctrine sought to 
be interposed, that the insurable interest of the wife 
is property such as to bring the case within the 
principle of the authorities upon the subject of a 
mingling of funds. As the court assert, the right of 
a wife to insure her husband’s life for her own bene- 
fit is more in the nature of a power or privilege to 
make a valid contract. The idea that it is prop- 
erty, capable of being mingled, seems most absurd, 
And, in our opinion, it would be monstrous that a 
court of equity should allow so flimsy a technicality 
(if it may even be called such) to thwart substantial 
justice. Judge Peckham shows that the case of 
Bank v. Hume, 128 U. S. 195, is nut opposed. 
There the moneys used were in truth the property 
of the husband, although he was insolvent, and he 
used some of his property to purchase insurance for 
the benefit of his wife and children. The Supreme 
Court held that a policy of insurance taken out by 
the husband in the name and for the benefit of the 
wife, made the contract a contract with the wife, 
and that even though the premiums were paid by 
the insolvent husband with moneys which, or some 
part of which, ought to have been used for the pay- 
ment of his debts, yet if there were no fraud as be- 
tween the wife and the company, the wife could 
hold the policy as against the creditors of the hus- 
band, except the amount which had been wrong- 
fully used in the payment of premiums. If the 
amount of the husband’s estate used to pay pre- 
miums were no more than reasonable and moderate 
under the circumstances, it was further held that 
the creditors could not recover back the moneys so 
paid for them, although the husband was at the 
time of their payment insolvent. It was said 
the interest insured did not belong to the husband 
or his creditors; that the contracts were not paya- 
ble to the husband, his representatives or his cred- 
itors; that no fraud on the part of the wife, the 
children or the insurance company was shown or 
pretended; and that there was no gift or transfer of 





the debtor’s property, unless the amounts paid for 
premiums were to be held as excessive. ‘‘ That,” re. 
marks the court in the present case, ‘* is a very dif- 
ferent case from the one under consideration, It was 
no trust fund (within the meaning of that term 
when used to authorize the following thereof) which 
went to pay for the policy in that case. The moneys 
belonged to and were the property of the husband, 
They might under certain circumstances be reached 
in proceedings after judgment and return of execu- 
tion, but the title was in the husband, and he used 
his own property to procure the insurance. Having 
done so, the policy thus procured became a contract 
with the wife, and her insurable interest in her hus- 
band’s life was thus made effectual. The creditor 
could not follow the moneys into other property and 
demand such property. No principle of following 
trust funds was involved.” 


It might be well to note two important features of 
the opinion which may escape attention. In the 
first place, Judge Peckham expressly stated that he 
was not prepared to admit the full force of the ming- 
ling-of-funds doctrine, that under no circumstances 
is the cestui que trust entitled to recover back any 
thing more than the amount of his property and in- 
terest where there has been a mingling of funds, 
‘*Tn case,” he remarks, ‘‘the trustee took a thou- 
sand dollars of trust funds and five hun«red of-his 
own, and purchased property, which advanced in 
value to twice its original sum, I have seen no case 
where the point has been determined that the whole 
increased value belongs to the trustee, and that only 
the original sum wrongfully taken, and interest, can 
be given to the cestui que trust, although it was by 
reason of the wrongful use of the trust funds that the 
trustee was enabled to realize such value. If in such 
case the cestui que trust were not allowed to at least 
participate proportionately in this increased value, 
it would appear to be a violation of the principle 
that the trustee cannot ever be permitted to make 8 
profit out of the use of the trust funds.” Again, the 
question is expressly reserved in the opinion whether 
the wife would have had any rights in the face of the 
policies in question if their proceeds exceeded the 
aggregate of the sums misappropriated by the hus- 
band, which they came very far from doing in the 
case before the court. 


The National Corporation Reporter calls attention 
to the recent decision by the Supreme Court of 
Illinois of People v. Williams, as involving a novel 
principle of law. The question there was, whether 
one who has been duly appointed or elected toa 
municipal office, which he is qualified to hold, can 
be compelled by mandamus to accept the office, and 
the decision was in the affirmative. It seems that 
the point has never been passed upon by any Ameri- 
can tribunal, and naturally enough, perhaps, since the 
average American is quite willing to sacrifice himself 
in the service of his country or of the people, without 
legal compulsion. The Central Law Journal how- 


ever points out that there are numerous early Eng- 
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lish authorities on the subject, in which the prin- 
ciple is asserted that by the common law it is the 
duty of every person having the requisite qualifica- 
tions, elected or appointed to a public municipal 
office, to accept the same, and that a refusal to ac- 
cept such office is punishable. And later English 
decisions adopted mandamus as an appropriate 
remedy in such cases. In the Illinois case referred 
to, the office in question was that of town clerk, and 
the matter was complicated by the fact that the 
Illinois statutes <leclare that if any person, elected 
to the office of town clerk, refuses to serve, he 
shall forfeit to the town the sum of $25. It 
was argued that the Legislature having provided 
a penalty for the refusal to accept the office, that 
remedy is exclusive, and that a payment of the pen- 
alty imposed was intended to be in lieu of the ser- 
vice. ‘*‘ We cannot,”’ said the court, ‘‘ concur in this 
view. The purpose of imposing the penalty was to 
enforce the acceptance of the office, and perform- 
ance of its duties; and the statute cannot be con- 
strued as intending that the person chosen should 
be discharged from the duty by payment of the 
penalty, and thereby the purposes of the creation of 
the office frustrated, and the public duty remain 
unperformed. It is to be presumed that, had the 
Legislature intended that the payment of the fine 
should be in lieu of the service, they would have so 
enacted, and not having done so, the duty re- 
mains, notwithstanding the imposition of the fine or 
penalty.” 





There died recently in England probably the old- 
est judge who ever sat to administer justice in that 
country. Judge Bayley, who had reached his 
ninety-first year, and had sat on the bench of the 
same court for exactly half of his prolonged exist- 
ence, discharged his functions to the very last, He 
was generally accounted a good judge, but there are 
many considerations which make it inadvisable that 
aman should hold so responsible a post at so great 
an age. 


Owners of the first edition of ‘* Thayer’s Cases on 
Evidence ” can have a copy of a newly-printed in- 
dex to the book on applying to the publisher, Charles 
W. Sever, Cambridge, Mass., through the dealer of 
whom they obtained the book. 








ALBANY LA W SCHOOL—MR. WARNER'S AD- 
DRESS TO THE GRADUATING CLASS. 


[At the close of the last term of the Albany Law School the 
following address was delivered to the graduating class by the 
Hon. John De Witt Warner, the representative in Congress from 
the eleventh district of the State of New York. Mr. Warner 
was a professor in the Albany Academy in 1874-5, and during 
his connection with that institution studied law in the Albany 
Law School, from which he graduated and was admitted to the 
bar in 1876. Although he has for a number of years been en- 
gaged in the active practice of the law in New York, and has 
been twice elected from that city to Congress, he has not lost 
interest in his alma mater.] 


GENTLEMEN OF THE GRADUATING CLASS: Deep as is 
My interest in this venerable school; vivid as is my 
recollection of the oecasion when, with my colleagues 








of the class of 1876, I sat in your place; great as I feel 
is the opportunity of addressing you at this time, Iam 
all the more keenly aware of how broad are the fields I 
should not touch this evening; some because you have 
already gleaned them; but more because, had the 
present been a fitting time for their survey, some other 
speaker than myself would have been chosen. 

In selecting your profession you have pledged to the 
utmost your self-reliance. If there is any experience 
warranted to take the starch out of a man, till every 
bit of warp and woof in him is disclosed, it is the prac- 
tice of the law. 

The clergyman in his daily cure of souls answers only 
to his conscience, and, from the position of a guide and 
teacher, speaks with the words and in the name of one 
to be revered. His opponent, the Evil One, is no rival 
for professional honors; and every clergyman relies 
implicitly upon each of his brethren in the ministry to 
strengthen his weakness and supply his lack. 

The physician deals professionally only with those 
who defer to his judgment; and meets those compe- 
tent to criticise him only in consultation to forward 
his success and repute. 

But the lawyer, in accepting a retainer, subjects 
himself to the keenest criticism and sturdiest attacks 
of the most competent rivals whom his client’s oppo- 
nents can select. Generally speaking, during the early 
years of your practice, in every matter where your pro- 
fessional repute is publicly at stake, there will confront 
you brother lawyers of more experience and learning 
than yourself, pledged in honor to see that you fail. 

There may be more pleasant ways of putting this; 
but such isthe fact. The grave covers from betrayal 
the bad work of the physician; the judgment day 
stands between us and the knowledge of how our 
clergy have failed. But here and daily petit juries 
leave half the lawyers in court slain on the field of 
legal battle, and the chastisement of the Court of Ap- 
peals is perpetually administered. 

And so, my friends, you are to be congratulated on 
having chosen the calling, that putting you coustantly 
to the test, is so well calculated to bring out the best 
in you. If you shall have left in you any uncomfort- 
able amount of self-conceit it will have been the fault 
of your parents; for you will bave done your best to 
root it out by undertaking the practice of the law, 
where you must daily measure swords with your 
equals or superiors—a discipline that has made it the 
honorable profession that it is. 

In a peculiar sense you are pledged to keep in touch 
with your fellow-men and abreast with the times. 
Other professions deal with the comparatively uniform 
working of fixed conditions. The tenets of true relig- 
ion are still quoted from the Apostles. The relations 
to be solved by chemical analysis, the forces to be cal- 
culated in engineering—all are fixed. But the euter- 
prise and ingenuity of the race is, as it were, leagued 
to devise new conditions with which you must deal- 
Every invention or discovery involves its myriad o. 
new problems; every step forward of the race multif 
plies them. Of all sciences the legal science is the one 
most necessarily progressive in every sense of the 
word. The law you are to publish and to maintain is 
common sense applied to the infinite permutations 
and combinations of human affairs. 

This brings me to the chief consideration which I 
believe it proper here to urge. From its very nature 
the legal profession is not one that can be circum- 
scribed by narrow lines. It is the infinite science. 
While we might scorn the surgeon, the engineer or the 
geologist who should disclaim the obligations of pa- 
triotism and humanity; yet distinction in these lines 
does not involve the recognition of duties elsewhere, 
But in the legal profession—and I am glad that it is so 
—success is becoming mvure and more a question of 
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how just and charitable, how public-spirited and God- 
fearing, is the lawyer in the exercise of the calling to 
which he has pledged his ability and learning—of how 
effectively he keeps in mind that human law is a hand- 
maid to a mistress even more nobly born than she. 

Looked at from this standpoint the limitations of 
law will be seen to be as important as its scope. Of 
late our public has grown to regard legislation as a 
universal panacea. It is by lawyers that it must be 
taught that law is of use only to express and give effect 
to the justice and the common sense that already pre- 
vails in the community; and that to attempt to supply 
fairness or discretion by law is not merely to bring 
contempt on the vain statute, but to lessen the respect 
for law as such. It is intelligent lawyers that must 
prevent the passage of laws that cannot be enforced. 
It is they who must help the growth of right opinions, 
which is to the formal law, what are the recruits to the 
regiment into which they are afterward to be mus- 
tered. 

This is no place to discuss the issues now paramount 
in public interest. But the lawyers of this land know, 
and from them the people must learn, that neither 
business confidence, nor any New Way to Pay Old 
Debts, can be provided by law; and that repeal of 
harmful legislation is the most direct way in which 
government can promote the business of its citizens. 

Our people are justly indignant at trust monopolies; 
and they are eagerly searching for aremedy. It is the 
duty of lawyers to point out that combines, for good 
or for evil, cannot be thwarted by affirmative legisla- 
tion, and that our first resort should be to search out 
and remove such artificial conditions as have facili- 
tated them. We must consider whether incorporate, 
immunity and immortality, in the loan to common 
carriers of the power of sovereignty, in the scope given 
by our law to 'and monopoly, in legislative permission 
or restriction behind which trusts have shielded them- 
selves, is not to be found the unnatural stimulus to 
these social fungi; which, just because it is unnatural 
and the creature of law, can be effectively dealt with. 

Appreciating that your choice of a profession con- 
fines you to no narrow world of its own, but rather 
commits you, as high-minded, clean handed gentlemen 
of culture and intelligence, to exert an influence in cer- 
tain lines, you would scarcely excuse me did I[ discuss 
at length the already too much mooted points of so- 
called legal etiquette. The universal code of honor has 
not been bent—and dves not need to be bent-—to ac- 
commodate the legal profession; aud the lawyer who 
takes advantage of the indulgence shown his calling, 
demonstrates his weakness either in intellect, temper 
or morals. Distortion of fact or fallacy or argument 
may be pardonable where counsel has been misled into 
them by loyal zeal for a client. But he is none the less 
cenusurable who, designedly to do ill, takes advantage 
of the freedom which was given him that he might the 
more freely do bis duty. You are to set out in the 
best light for your client the circumstances with which 
you have to deal; you are to muke tell every considera- 
tion that may interpret the law in his favor. But he 
who willfully deceives, either the jury as to the fact or 
the court as to the law, abuses bis privilege. There is 
no cloak of professional etiquette that can really class 
together an impulsive gentleman, with a conscience 
which he sometimes violates, and a calculating scoun- 
drel, without one, who takes advantage of its absence. 

Again, by your choice of a profession you have as- 
sumed peculiar responsibilities to the public. Of late, 
more than ever before, the course of the world has 
been guided by lawyers—I do not know whether this 
is best or not; and until this era has long passed into 
history there will be no one competent to judge. But 
there is no doubt of the fact. Just as the warrior was 


once the principal figure in progress, and later the 








priest took his place; to-day it is the lawyer, who, to 
a greater extent than the member of any other profes- 
sion—I had almost said than those of all others—ig 
called upon to act in public matters. You are likely 
therefore to be given frequent opportunity conspicu- 
ously to serve your fellow-men. This brings with ita 
responsibility which must be met. To you, as to no 
other class of citizens, comes the injunction so to do 
that the common weal shall take naught of detriment, 

We are fortunate in being citizens of a Nation whose 
life runs in so strong and deep acurrent that it is of 
comparatively little moment to it what an individuay 
may do, but of transcendent importance to him that he 
be aided by its force rather than borne down by its flood, 
Not merely this, but the last few generations have 
shown that the very stars in their courses bring such 
swift victory to him who stands on the side of the 
eternal justice that each may confidently press what 
he sees to be right, sure that his country will overtake 
him; and must carefully shun what he sees to be 
wrong, or be dashed aside by an awakened public con- 
science. Ever more and more firmly is established the 
relatiouship between the twin commands which placed 
divine beside human law: ‘Render therefore unto 
Cesar the things which are Cesar’s and unto God 
the things that are God’s.”’ 

Such are some of the opportunities—such are afew 
of the responsibilities—of the profession that you have 
chosen. Bidding you God-speed, I cannot forget the 
words that were spoken by the first great teacher of law 
in the English tongue, on taking leave of his first class, 
those of that time whose responsibilities were most 
nearly like yours of to-day. To you even more appro- 
priately than to them might be addressed the injunc- 
tion, that this final summary of the duties of lawyers 
rings down to us across the Atlantic ocean and through 
the one hundred and thirty years that intervene. 

The protection of the liberty of yonr country isa 
duty that you owe to yourselves, who enjoy it, to your 
ancestors, who transmitted it down, and to your pos- 
terity, who will claim at your hands this the best 
birthright and the noblest heritage of mankind. 








UNITED STATES CIRCUIT COURTS—JURIS- 
DICTION —INJUNCTION AGAINST VI1OLA- 
TION OF INTERSTATE COMMERCE LAW. 


UNITED STATES CIRCUIT COURT, NORTHERN DISTRICT 
OF OHIO, W. D., 1893. 


Toxuepo, A. A. & N. M. Ry. Co. v. PENNSYLVANIA 
Co.* 

Circuit Courts of the United States have jurisdiction of a bill in 
equity to restrain violations of the Interstate Commerce 
Law to the irreparable injury of complainant, because of the 
subject-matter, and without regard to the citizenship of the 
parties. 

A combination to induce and procure the officers of a common 
carrier corporation subject to the provisions of the luter- 
state Commerce Act, and its locomotive engineers, to re- 
fuse to receive, handle and haul interstate freight from 

ther like »n carrier in order to injure the latter, is 
a combination or conspiracy to commit the misdemeanor 
described by section 10 of the Interstate Commerce Act, and 
if any person engaged in it does an act in furtherance 
thereof, all combining for the purpose are guilty of criminal 
conspiracy under section 5440 of the Revised Statutes. 

If the common carrier company against whom such a con- 
spiracy is directed is injured by acts done in furtherance of 
it, it has a cause of action for its loss against all of those 
engaged in the conspiracy . 

The injury which will be caused to the common carrier against 
which such a conspiracy is directed will be irreparable, 
and in order to prevent this, a preliminary and temporary 


on *54 Fed. Rep. 730. 
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mandatory injunction will issue against the company and 
its employees threatening the injury, restraining them 
from refusing to afford the proper interchange of inter- 
state freight and traffic facilities to complainant, 

Theemployees, while in the employ of the defendant company, 
must obey this mandatory injunction, but may, without 
contempt of court, avoid or evade obedience thereto by 
ceasing to be such employees. 

A preliminary injunction may issue against the chief member 
of such a conspiracy as that above described to restrain 
him from giving the order and signal which will result and 
is intended to result in the unlawful and irreparable in- 
juries to the complainant. Where such chief member has 
already issued such au unlawful, willful and criminal order, 
the injurious effect of which will be continuing, the court 
may, by mandatory injunction, compel him to rescind the 
same, especially when the necessary effect of the order or 
signal is to induce and procure flagrant violations of an in- 
junction previously issued by the court. 


N equity. Bill by the Toledo, Ann Arbor and North 
Michigan Railway Company agaiust the Pennsyl- 
vania Company and others. On motion for a tempo- 
rary injunction against defendant P. M. Arthur, chief 
of the Brotherhood of Locomotive Engineers. 


Tart, Cire. J. This is a motion by the complainant 
the Toledo, Ann Arbor and North Michigan Railway 
Company, for a temporary injunction, to remain in 
force pending this action, against P. M. Arthur, the 
chief executive of the Brotherhood of Locomotive En- 
gineers, and a defendant herein, to restrain him from 
issuing, promulgating or continuing in force any rule 
or order of said brotherhood, which shall require or 
command any employees of any of defendant railway 
companies herein to refuse to handle and deliver any 
cars of freight in course of transportation from one 
State to another to the complainant, or from refusing 
to receive and handle cars of such freight which have 
been hauled over complainant’s road; and also from in 
any way, directly or indirectly, endeavoring to per- 
suade any of the employees of the defendant railway 
companies whose lines connect with the railroad of 
complainant not to extend to said company the same 
facilities for interchange of interstate traffic as are ex- 
tended by said companies to other railway companies. 
A temporary restraining order to this effect was issued 
by me against Arthur ea parte. A hearing has since 
been had, and the question now is whether, on the evi- 
dence produced, the order shall be continued in force 
until the final decision of the case. 

The original bill was filed against eight railway com- 
panies and the superintendents of two of them, and 
averred that the defendants, who were operating lines 
of railway connecting with that of the complainant 
company at Toledo, had threatened to refuse to receive 
from and to deliver to the complainant company inter- 
state freight ou the ground that their locomotive engi- 
neers, who were members of the brotherhood, would re- 
fuse to haul or handle the same, because complainant 
employed on its line engineers who were not members 
of the brotherhood; and the bill further averred that if 
the threat was carried out it would work an irrepara- 
ble injury to the complainant, for which damages could 
not be estimated, and the law afforded no adequate 
remedy. The prayer of the bill was for an order en- 
joining the defendant companies, their employees and 
servants from refusing to receive and deliver com- 
Plainant’s interstate freight. A temporary order as 
prayed for was issued by Judge Ricks. An amend- 
ment to the bill was afterward filed makiug two new 
defendants, P. M. Arthur and F. P. Sargent. Sargent, 
it subsequently appeared, was a non-resident of the 
district, and the bill as against him was dismissed for 
want of jurisdiction. As to Arthur, the amendment 
charges that he, as chief of the brotherhood, exercises 
acontrolling influence upon its members in all matters 
treated by its rules and regulations; that one of its 





rules requires all of its members in the employ of any 
railway company, whenever an order to that effect 
shall be given by its said chief officer, to refuse to re- 
ceive, handle or carry cars uf freight from any other 
railroad company whose employees, members of said 
association, have engaged in astrike; thut such astrike 
has been declared against the complainant by the 
members of the brotherhood, with Arthur’s consent 
and approval; that Arthur now publicly announces 
that unless complainant shall submit to the demands 
of its striking employees, he will order the rule above 
stated enforced; that the rule is in direct contraven- 
tion of the Juterstate Commerce Law, and is intended 
to induce the employees of the defendant companies 
to violate that law and the previous order of this 
court; and that Arthur, with others, is conspiring to 
that end. 

The jurisdiction of this court to hear and decide the 
case made by the bill cannot be maintained on the 
ground of the diverse citizenship of the parties, for the 
complainant and at least one of the defendants are 
citizens of the same State. If it exists, it must arise 
from the subject-matter of tbe suit. The bill invokes 
the chancery powers of this court to protect the com- 
plainant in rights which it claims under the act of Con- 
gress passed February 4, 1887 (24 Stat. at Large, 379), 
known as the “‘ Interstate Commerce Act,’’ and an act 
amending it passed March 2, 1889 (25 Stat. at Large, 
855). These acts were passed by Congress in the exer- 
cise of the power conferred on it by the Federal Con- 
stitution (art. 1, §8, par. 3) “to regulate commerce 
with foreign Nations, among the several States, and 
with the Indian tribes.”’ Counsel for defendant Arthur 
contend that the Interstate Commerce Law and its 
amendments are only declaratory of the common law, 
which gave the same rights to complainant, and that 
therefore this is not a case of Federal jurisdiction. 
The original jurisdiction of this court extends by act 
of Congress passed August 13, 1888 (25 Stat. at Large, 
433), to ‘all suits of a civil nature, at common law or 
in equity, where the matter in dispute exceeds, exclu- 
sive of interest and costs, the sum or value of $2,000, 
and arising under the Constitution or laws of the 
United States.”’ The bill makes the necessary aver- 
ment as tothe amount in dispute. It is immaterial 
what rights the complainant would have had before 
the passage of the Interstate Commerce Law. It is suf- 
ficient that Congress, in the constitutional exercise of 
power, has given the positive sanction of Federal law 
to the rights secured in the statute, and any case in- 
volving the enforcement of those rights is a case arising 
under the laws of the United States. 

The Brotherhood of Locomotive Engineers is an as- 
sociation, organized in 1863, whose members are loco- 
motive engineers in active service in the United 
States, Mexico and the Dominion of Canada. Their 
number is thirty-five thousand. The engineers en- 
gaged with the defendant companies are most of them 
members of the brotherhood. The purpose of the 
brotherhood is declared in its constitution to be 
“more effectually to combine the interests of locomo- 
tive engineers, to elevate their standing as such and 
their character as men.’’ These ends are sought to be 
obtained by requiring that every member shall be a 
man of good moral character, of temperate habits and 
a locomotive engineer in actual service with a year’s 
experience, and by imposing the penalty of expulsion 
upon any member guilty of disgraceful conduct or 
drunkenuess, of neglect of duty, of injury to the prop- 
erty of the employer, or of endangering the lives of 
persons. A mutual insurance association is supported 
in connection with the brotherhood, in which every 
member is required to carry a policy, and there is an 
efficient employment bureau for the members. A 
strong and complete organization is maintained for 





186 THE ALBANY LAW JOURNAL. 














the systematic government of the brotherhvod, and its 
rules are well adapted to establishing and carrying out 
general and local plans with respect to the terms of 
employment of its members. Submission to these 
plaus, when once adopted by requisite vote, is required 
of every member on penalty of expulsion. The man- 
agement of controversies with employer companies is 
immediately with a chairman of'a standing general 
adjustment committee for the particular railroad sys- 
tem involved and afterward with the grand chief. 
The grand chief has large judicial and executive 
powers. He is the ultimate authority always called in 
to adjust differences between members and their em- 
ployer, and he is the one to whom appeals are made to 
settle disputes arising between members and subdivis- 
ious. He is also the head of the insurance company. 

Early last month the superintendent of complainant 
company refused to grant a demand by its engineers 
for higher wages. After some unsuccessful attempts 
at negotiation, Arthur, who had been called in, con- 
sented to the strike, which had previously been voted 
by two-thirds of the brotherhood men in complainant’s 
employ. As soon as the men went out on March 7, 
Arthur sent to eleven chairmen of the general adjust- 
ment committees on as many different railroad systems 
in Ohio and the neighboring States the following dis- 
patch: ‘‘There is a legal strike in force upon the To- 
ledo, Ann Arbor and North Michigan jrailroad. See 
that the men on your road comply with the laws of the 
brotherhood. Notify your general manager.”’ 

A “legal’’ strike, in brotherhood parlance, means 
oue consented to by the grand chief. His consent is 
necessary, under the rules of the order, to entitle the 
men thus out of employment to the three months’ pay 
allowed to striking members. Arthur admits that the 
particular law to which he referred in this dispatch 
was one adopted by the brotherhood at Denver three 
years ago, but which is not published in the printed 
copy of the constitution and by-laws. It is as follows: 
“Twelfth. That hereafter, when an issue has been 
sustained by the grand chief, and carried into effect 
by the B. of L. E., it shall be recognized as a violation 
of obligation for a member of the Brotherhood of 
Locomotive Engineers Association who may be em- 
ployed on a railroad running in connection with or 
adjacent to said road to handle the property belonging 
to said railroad or system in any way that may benefit 
said company in which the B. of L. E. is at issue until 
the grievance or issue or whatever nature or kind has 
been amicably settled.”’ 

It is quite clear from the evidence that ‘a violation 
of obligation ”’ is the highest offense of which a mem- 
ber can be guilty, and merits expulsion. In obedience 
to Arthur’s direction, it appears that several general 
managers were notified of the intention to enforce the 
rule. Watson, the chairman of the adjustment com- 
mittee on the Lake Shore system, sent the general 
manager of that system the following telegram: ‘‘ We 
ask you, iu the interests of peace and harmony, not to 
ask your engineers to handle Toledo, Aun Arbor and 
North Michigan freight business after six o’clock, 
March 8, as the engineers and firemen of said road go 
out on a strike.” 

Through the intervention of the Ohio labor commis- 
sioner, William Kirkby, negotiations for an adjustment 
began between Arthur and the local brotherhood com- 
mittee on the one side and the complainant on the other. 
Kirkby refused to take part until the embargo laid on 
complainant’s freight was raised. Accordingly, on 


March ll, in Arthur’s absence, his assistant sent in 
Arthur’s name the following dispatch to chairmen of 
adjustment committees: ** Pending negotiations with 
the president of the Toledo and Ann Arbor road, reso- 
lution twelve, page forty-five, of ritual is suspended. 
In case negotiations fail you will be promptly notified.” 





a 


Arthur says that he did not know of this dispatch 
when sent, but that he subsequently approved it. On 
March 13, as a result of the negotiations referred to in 
the telegram of March 11, the following paper was 
sigued by Arthur and others for the striking engineers: 
‘““We, the undersigned, late employees of the motive 
power department of the Toledo and Ann Arbor rail- 
road, have authorized our chief executive officers to 
withdraw the embargo against connecting roads. 
Should we be reinstated, we hereby agree each for him- 
self to submit to William Kirkby, railroad commis- 
sioner, as our representative in all matters of griey- 
ances touching orders issued by officials, with authority 
to confer with Gov. Ashley, president of the Toledo 
and Ann Arbor railroad, and we hereby agree to 
abide by their concurrent decision. This will also in- 
clude the return of the men without prejudice, and 
the rates of pay to be agreed upon.”’ 

A schedule of wages was agreed upon, but the nego- 
tiations were subsequently broken off because the 
striking engineers refused to consent to a requirement 
that applications in writing should be made for em- 
ployment by each one of their number. Thereupon, 
on March 16, Arthur sent to the committee chairmen 
the following dispatch: ‘‘ All efforts to effect an hon- 
orable settlement of the grievances of the engineers 
and firemen on the Toledo, Ann Arbor and North 
Michigan railroad have failed. See that your men 
comply with the laws of the brotherhood. Notify your 
general manager.” 

The result of this was that engineers, members of 
the brotherhood, did refuse to handle complainant's 
freight on connecting lines for a short time, and in 
several instances quit the service rather than do go. 
On the 17th of March the temporary restraining order 
issued by me, and above referred to, was served on 
Arthur. He was therein commanded to rescind any 
order he might have promulgated to engineers on con- 
necting lines to refuse to handle complainant’s freight. 
Under advice of counsel he obeyed, and sent a dispatch 
to committee chairmen rescinding his previous dispatch 
of March 16. This had the effect to lift the ‘‘em- 
bargo,”’ so called. 

The result of this evidence is that the members of 
the Brotherhood of Locomotive Engineers have, by 
the adoption of rule 12, made an agreement among 
themselves that whenever any of their comrades, with 
the consent of Arthur, leave the employ of one com- 
pany, because the terms of employment are unsatis- 
factory, the members employed by companies operat- 
ing connecting lines will inflict au injury on the first 
company by preventing, as far as possible, the first 
company from doing any business as a common car- 
rier, involving the interchange of freight with connect- 
ing lines. The engineers of the connecting lines are to 
effect this purpose—-First, by refusing to handle the 
freight of the offending company, and, second, if nec- 


essary, by quitting the service to avoid handling it, in. 


order that the connecting companies, by fear of the 
evil effect of a strike upon their own business, will be 
compelled to join with their engineers in a refuaal to 
handle the offending company’s freight and inflict the 
injury which is the main purpose of the combination. 
In this connection should be noted, in Arthur’s tele- 
grams of March 7 and 16, directing the enforcement of 
rule 12, the significance of the sentence: ‘‘ Notify your 
general manager,” and the language of Watson’s dis- 
patch to the general manager of the Lake Shore sys- 
tem. These notifications were threats to the connect- 
ing companies, which it was hoped would lead them to 
assist in injuring the complainant company. No such 
notice was thought necessary when rule 12 was sué- 
pended. 

Rule No. 12 is not operative until a strike has been 
declared with the consent of Arthur. Arthur states 
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that there is nothing in the rules requiring him to com- 
municate with the committee chairmen as he did, and 
that the rule would execute itself. But it is obvious 
that as under the rule he must declare a strike ‘‘legal’’ 
before its consequences follow, he is the person upon 
whom devolves the task of authoritatively advising the 
rest of the brotherhood, through their immediate 
chairmen, that the time has come for the enforcement 
of the rule and the injury of the offending company. 
That he and the members of the brotherhood recog- 
nize this as a necessity is clear from the evidence of 
Watson, and what actually occurred here. On March 
8 the rule was enforced by his order. On March 11 the 
rule was suspended by an order issued in his name. 
On March 16 the rule was again enforced by telegraphic 
order from bim, and upon March 18 the enforcement 
of the rule was again suspended. Arthur says that 
neither he nor his assistant had power under the con- 
stitution and by-laws of the brotherhood to suspend 
the enforcement of rule 12, and that the dispatch of 
March 11 doing so was an unconstitutional assumption 
of power on his part. We are not called upon to con- 
strue the constitution and laws of the brotherhood ex- 
cept so far as they reflect on the actual power exer- 
cised by Arthur in the enforcement of rule 12. It 
suffices to say that so much of the governing law of 
the brotherhood as we have seen invests Arthur with 
wide powers, and a great influence over the actions of 
his subordinates and the brotherhood members, and 
that in the practical exercise of power he has twice 
both directed and suspended the enforcement of rule 


» 2 


It will be convenient, in discussing the question, 
whether any relief can properly be given to complain- 
ant against Arthur, to consider rule 12 and the acts 
done, or to be done, in pursuance thereof—First, in 
the light of the criminal law; second, with reference 
to their character as civil wrongs; and third, with ref- 
erence to the remedies which a court of equity may 
afford against them. 

1. The complainant and defendant companies are 
common carriers, subject to the provisions of the In- 
terstate Commerce Act, and the business exchanged 
between them is averred by the bill to be nearly all in- 
terstate freight. The second paragraph of the third 
section of the act provides that ‘‘all common carriers 
subject to the provisions of this act shall, according to 
their respective powers, afford all reasonable, proper 
and equal facilities for the interchange of traffic be- 
tween their respective lines, and for the receiving, for- 
warding and delivery of passengers and property to 
and from their several lines and those connecting 
therewith, and shall not discriminate in their rates and 
charges between such connecting lines.’’ 24 Stat. at 
Large, 879. 

In view of the foregoing section it needs no argument 
todemonstrate that one common carrier is expressly 
required by the Interstate Commerce Act to freely in- 
terchange interstate freight with another when their 
lines connect. 

Section 10 of the act as amended (25 Stat. at Large, 
855) provides that ‘‘any common carrier subject to the 
provisions of this act, or, when such common carrier 
is a corporation, any director or officer thereof, or any 
receiver, trustee or lessee, agent or person acting for 
or employed by such corporation, who alone or with 
any other corporation, company, person or party, * 

* * shall willfully omit or fail to do any act, mat- 
ter or thingin this respect required to be done, or 
shall cause or willingly suffer or permit any act, mat- 
ter or thing, so directed or required by this act to be 
done, not to be done, or shall aid or abet such omission 
orfailure, * * * shall be deemed guilty of a misde- 
meanor, and shall, upon conviction thereof in any Dis- 
trict Court of the United States within the jurisdiction 





of which such offense was committed, be subject toa 
fine of not exceeding $5,000.” 

By tke foregoing section, a common carrier which is 
not acorporation is made Jiable criminally for viola- 
tions of the Interstate Commerce Law. But when the 
carrier is a corporation and violates the law, not the 
corporation, but its officers, agents and persons acting 
for or employed by it, who willfully do the wrongful 
work, are made liable. In re Peasley, 44 Fed. Rep. 
271. The corporation is made civilly liable under sec- 
tion 8. As every locomotive engineer of the defendant 
companies is a ‘‘ person employed by” a common car- 
rier corporation subject to the provisions of the Inter- 
state Commerce Law, he is guilty of the offense de- 
scribed, and subject to the penalty imposed by section 
10, if he, while acting as engineer for his corporation, 
refuses to handle interstate freight for the complain- 
ant, and thereby, in his discharge of a function of the 
company, willfully omits to do an act required by the 
law to be done; and it is immaterial whether what he 
does or fails to do in violation of the statute is with or 
without the orders of his principal. U.S. v. Tozer, 37 
Fed.-Rep. 635. 

Arthur and all the members of the brotherhood en- 
gaged in enforcing rule 12, and in thereby aiding and 
abetting every such engineer to violate the section, are 
equally guilty with him as principals (U. S. v. Snyder, 
14 Fed. Rep. 554); and they are thereby also guilty of 
conspiring to commit an offense against the United 
States, and subject to the penalties of section 5440 of 
the Revised Statutes. U. S. v. Stevens, 44 Fed. Rep. 
132. 

But suppose that this view of section 10 is erroneous, 
and that the words, ‘‘ person acting for or employed by 
such corporation,” refer only to its managing officer or 
agent, the enforcement of rule 12, with its evident pur- 
pose, would still be a violation of law; for even then it 
is quite clear that any one, though not an officer or 
agent, successfully aiding, abetting or procuring such 
officer or agent to violate the section, would be punish- 
able under it as a principal. Thus, in U. S. v. Snyder, 
14 Fed. Rep. 554, under a statute making it a crime 
for a postmaster to render a false report to the govern- 
ment of his receipts, one who aided, abetted and pro- 
cured a postmaster to send such a report was found 
guilty as principal of violating the statute, and the 
conviction was sustained by Judges McCrary and Nel- 
son, in an opinion citing authorities fully justifying 
their conclusion. It is therefore evident that Arthur 
and the other members of the brotherhood, if success- 
ful in procuring the managing officers of the defendant 
companies to refuse to handle interstate freight from 
complainant company, would be guilty of violating 
section 10, and punishable as principals thereunder. 
Section 5440 of the Revised Statutes provides that ‘‘if 
two or more persons conspire * * * to commit any 
offense against the United States, * * * and oneor 
more parties do any act to effect the object of the con- 
spiracy, all the parties to such conspiracy shall be 
liable to a penalty of not more than $10,000, or to im- 
prisonment for not more than two years, or to both 
fine and imprisonment, in the discretion of the court.” 

All persons combining to carry out rule 12 of the 
brotherhood against the complainant company, if any 
one of them does an act in furtherance of the combina- 
tion, are punishable under the foregoing section. This 
is true, because, as already shown, the object of the 
conspiracy is to induce, procure and compel the man- 
aging officers of the defendant companies to refuse 
equal facilities to the complainant for the interchange 
of interstate freight, which, as we have seen, is an of- 
fense against the United States by virtue of section 10, 
above quoted. For Arthur to send word to the com- 
mittee chairmen to direct the men to refuse to handle 
interstate freight of complainant, and to notify the 
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managing officers of the defendant companies with the 
intention of procuring them to do so, all in execution 
of rule 12, is an act in furtherance of the conspiracy to 
procure the managing officers of the defendant com- 
panies to commit a crime, and subjects him and all 
conspiring with him to the penalties of section 5440 of 
the Revised Statutes. Again, for the men, in further- 
ance of rule 12, either to refuse to handle the freight or 
to threaten to quit, or actually to quit, in order to pro- 
cure or induce the officers of the defendant companies 
to violate the provisions of the Interstate Commerce 
Law, would constitute acts in furtherance of the con- 
spiracy, and would render them also liable to the pen- 
alty of the same section. 

But it is said that it cannot be unlawful for an em- 
ployee either to threaten to quit or actually to quit the 
service when not in violation of his contract, becausea 
man has the inalienable right to bestow his labor 
where be will, and to withhold his labor as he will. 
Generally speaking, this is true, but not absolutely. If 
he uses the benefit which his labor is or will be to 
another, by threatening to withhold it or agreeing to 
bestow it, or by actually withholding it or bestow- 
ing it, for the purpose of inducing, procuring or com- 
pelling that other to commit an unlawful or criminal 
act, the withholding or bestowing of his labor for such 
a purpose is itself an unluwful and criminal act. The 
same thing is true with regard to the exercise of the 
right of property. A man has the right to give or sell 
his property where he will, but if he give or sell it, or 
refuse to give or sell it, as a means of inducing or com- 
pelling another to commit an unlawful act, his giving 
or selling it, or refusal to do so, is itself unlawful. 

Herein is found the difference between the act of 
the employees of the complainant company in combin- 
ing to withhold the benefit of their labor from it and 
the act of the employees of the defendant companies 
in combining to withhold their labor from them; that 
is, the difference between the strike and the boycott- 
The one combination, so far as its character is shown 
in the evidence, was lawful, because it was for the law- 
ful purpose of selling the labor of those engaged in it 
for the highest price obtainable, and on the best 
terms. The probable inconvenience or loss which its 
employees might impose on the complainant company 
by withholding their labor would, under ordinary cir- 
cumstances, be a legitimate means available to them 
for inducing a compliance with their demands. But 
the employees of defendant companies are not dissat- 
isfied with the terms of their employment. So far as 
appears, those terms work a mutual benefit to em- 
ployer and employed. What the employees threaten 
to do is to deprive the defendant companies of the 
benefit thus accruing from their labor, in order to in- 
duce, procure and compel the companies and their 
managing officers to consent to do acriminal and un- 
lawful injury to the complainant. Neither law nor 
morals can give a man the right to labor or withhold 
his labor for such a purpose. 

It may be noted, in passing, that the enforcement of 
rule 12 presents a much stronger case of illegality than 
the ordinary boycott. As usually understood, a boy- 
cott is a combination of many to cause a loss to one 
person by coercing others, against their will, to with- 
draw from him their beneficial business intercourse, 
through threats that unless those others do so, the 
many will cause similar loss to them. Ordinarily, 
when such a combination of persons does not use vio- 
lence, actual or threatened, to accomplish their pur- 
pose, it is difficult to point out with clearness the ille- 
gal means or end which makes the combination an 
unlawful conspiracy; for it is generally lawful for the 
combiners to withdraw their intercourse and its bene- 
fits from any person, and to announce their intention 
of doing so, and it is equally lawful for the others, 
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of their own motion, to do that which the combinerg 
seek to compel them to do. Such combinations are 
said to be unlawful conspiracies, though the acts in 


themselves and considered singly are innocent, when . 


the acts are done with malice, i. e., with the intention 
to injure another without lawful excuse. See the 
judgment of Lord Justice Bowen in Steamship Co. y, 
McGregor, 23 Q. B. Div. 598; Walker v. Cronin, 107 
Mass. 555; Casey v. Ty pographical Union, 45 Fed. Rep, 
135; Steamship Co. v. McKenna, 30 id. 48; State y, 
Glidden, 55 Conn. 76; State v. Stewart, 59 Vt. 273; 
Crump v. Com., 84 Va. 927; State v. Donaldson, 32 N. 
J. Law, 151; Carew v. Rutherford, 106 Mass. 1; Moores 
v. Bricklayers’ Union, 23 Week. Law Bull. 48. But in 
the case at bar, although malice is certainly present, 
the illegality of the combination does not consist alone 
in that, for both the means taken by the combination 
and its object are direct violations of both the civil 
and the criminal law as embodied in a positive statute, 
Surely it cannot be doubted that such a combination 
is within the definition of an unlawful conspiracy, 
recognized and adopted by the Supreme Court of the 
United States in Pettibone v. U. S. (decided March 6, 
1893), 13 Sup. Ct. Rep. 542, to-wit: “A combination of 
two or more persons by concerted action to accomplish 
a criminal or unlawful purpose, or some purpose not 
in itself criminal or unlawful, by criminal or unlawful 
means.”’ 

We have thus considered with some care the crimi- 
nal chafacter of rule 12 and its enforcement, not only 
because, as will presently be seen, it assists in deter- 
mining the civil liabilities which grow out of them, but 
also because we wish to make plain, if we can, to the 
intelligent and generally law-abiding men who com. 
pose the Brotherhood of Locomotive Engineers, as 
well as to their usually conservative chief officer, what 
we cannot believe they appreciate, that notwith- 
standing their perfect organization and their chari- 
table, temperance and other elevating aud most useful 
purposes, the existence and enforcement of rule 12, 
under their organic law, make the whole brotherhood 
acriminal conspiracy against the laws of their country. 

2. We now come to the character of rule 12, and its 
enforcement as a civil wrong to complainant. Lord 
Justice Fry said in the case of Steamship Co. v. Me- 
Gregor, 23 Q. B. Div. 598, 624: ‘I cannot doubt that 
whenever persons enter into an indictable conspiracy, 
and that agreement is carried into execution by the 
conspirators by means of an unlawful act or acts 
which produce private injury to some person, that 
person has a cause of action against the conspirators.” 
See also Buffalo Lubricating Oil Co. v. Standard Oil 
Co., 1066 N. Y. 669; Steamship Co. v. McKenna, 30 
Fed. Rep. 48; Carew v. Rutherford, 106 Mass. 1, and 
Moores v. Bricklayers’ Union, 23 Week. Law Bull. 48. 

Under the principle above stated, Arthur and all the 
members of the brotherhood engaged in causing 1oss to 
the complainant are liable for any actual loss inflicted 
in pursuance of their conspiracy. The gist of any such 
action must be not in the combination or conspiracy, 
but in the actual loss occasioned thereby. No civil lia- 
bility arises simply because of the rule 12, or its at 
tempted enforcement, unless injury is done. Ordi- 
narily the only difference between the civil liability for 
acts in pursuance of a conspiracy and for acts of the 
same character done by a single person is in the greater 
probability that such acts when done by many in 4 
combination will cause injury. If a single engineer of 
one of defendant companies, acting alone, and with 
intent to injure the complainant, should cause the 
complainant loss by refusing to handle its interstate 
freight, complainant could maintain a right of action 
against him for damages. The refusal on his part 
would bea wrongful and illegal act under the Inter- 
state Commerce Law, and as said by Lord Justice 
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Brett in Bowen v. Hall, 6 Q. B. Div. 333, 387: ‘* When- 
ever a man does an act which in law and in fact is an 
unlawful act, and such an act as may, as a natural and 
probable consequence of it, produce injury to another, 
and which in the particular case does produce such an 
injury, an action on the case will lie.” And so, if a 
single engineer, with intent to injure complainant. 
could, by threatening to quit or by actually quitting 
for the purpose, procure or induce the defendant com- 
pany, in whose emplay he is, to inflitt a loss upon 
complainant by unlawfully refusing to interchange in- 
terstate freight, complainant could hold him civilly 
liable for the loss. By section 8 of the Interstate Com- 
merce Law the complainant is expressly given a cause 
of action in damages against any connecting common 
carrier company for such a loss, and it is clear upon 
the authorities that any one intentionally procuring 
the connecting company to inflict such loss would be 
equally liable. Thus, in Walker v. Cronin, 107 Mass. 
566, the Supreme Judicial Court of that State sustained 
av action for damages by the plaintiff, who was a shoe 
manufacturer, against the defendant, for inducing 
plaintiff's employees to break their contracts of service 
with him to his injury. In Lumley v. Gye, 2 El. & BI. 
216, it was held that the plaintiff could recover damages 
from the defendant for procuring a third person, with 
whom the plaintiff had made a contract, to break the 
contract, when such procuring was with the intention 
of injuring the plaintiff. The same principle was an- 
nounced in Bowen v. Hall, 6Q. B. Div. 333, 337, and 
has since been followed in other cases, and the doc- 
trine has been applied, even where there was not a 
binding contract, but only the probability that one, 
though not binding, would be performed. See Rice v. 
Manley, 66 N. Y. 82, and Benton v. Pratt, 2 Wend. 
385. If a person, with rights secured by a contract, 
may, in case of loss, recover damages from one not a 
party to the contract, who, with intent to injure him, 
induces a breach of it, a fortiori can one whose rights 
are secured by statute recover damages from a persop 
who, with intent to injure him, procures the violation 
of those rights by another, and causes loss. The diffi- 
culty in supposing or statiug any civil liability when 
the acts we have been discussing are done by a single 
engineer isin the improbability that either by singly 
refusing to handle the freight he could cause any in- 
jury to complainant, or by singly threatening to quit, 
or by quitting, he could procure his company to do so. 
But when we suppose that all, or nearly all, the engi- 
neers on the eight different defendant companies com- 
bine with their chief to do these unlawful jacts for the 
purpose of injuring complainant, the intended luss be- 
comes not only probable, but inevitable. 

3. Having thus shown that Arthur and all the mem- 
bers of the brotherhood with him, conspiring by en- 
forcing rule 12 to injure complainant, will be liable in 
damages to complainant for any loss they may thereby 
occasion, the question remains, can equity afford any 
relief by preliminary injunction to prevent the loss? 

We shall be assisted in answering the question by 
considering, first, what the court may do by injunc- 
tion against the defendant companies and against the 
engineers, under the averment of the bill that the de- 
fendant companies threaten to refuse to interchange 
freight with complainant because of the refusal of 
their engineers to handle it. 

The office of a preliminary injunction is to preserve 
the status quo until, upon final hearing, the court 
may grant full relief. Generally this can be accom. 
plished by an injunction prohibitory in form, but it 
sometimes happens that the status quo is a condition 
not of rest, but of action, and the condition of rest is 
exactly what will inflict the irreparable injury upon 
complainant, which he appeals to a court of equity to 
protect him from. In such a case courts of equity is- 





sue mandatory writs before the case is heard on its 
merist. Robinson v. Lord Byron, 1 Brown Ch. 588; 
Lane v. Newdigate, 10 Ves. 192; Hervey v. Smith, 1 
Kay & J. 392; Beadel v. Perry, L. R., 3 Kq. 465; Lon- 
don & N. W. Ry. Co. v. Lancashire & Y. Ry. Co., L. 
R., 4 id. 174; Whitecar v. Michenor, 37 N. J. Eq. 6; 
Broome v. Telephone Co., 42 id, 141. 

Now the normal condition—the status quo—between 
connecting common carriers under the Interstate 
Commerce Law is a continuous passage of freight 
backward and forward between them, which each car- 
rier has a right to enjoy without interruption, exactly 
as riparian owners have a right to the continuous flow 
of the stream without obstruction. Since Lord Thur- 
low’s time the preliminary mandatory injunction has 
been used to remove obstructions and keep clear the 
stream. Robinson v. Lord Byron, 1 Brown Ch. 588; 
Lane v. Newdigate, 10 Ves. 192. So an obstruction to 
the flow of interstate freight must be preliminarily en- 
joined, even though it requires a mandatory injuuc- 
tion. The quasi public nature of the duty to be per- 
formed by the common carriers and the irreparable 
character of the injury likely to result are ample 
grounds for this. The Interstate Commerce Law 
recognizes the necessity for such a remedy, for in sum- 
mary equity proceedings at the instance of the in- 
terstate commerce commission, provided by section 
16, as amended in 1889, express power to issue injunc- 
tions, mandatory or otherwise, to prevent violations 
of the orders of the commission, is given to Circuit 
Courts. In addition to that, a remedy by mandamus 
in the District and Circuit Courts is given to an inter- 
ested person to compel compliance by the common 
carrier with the provisions of the act. As this latter 
proceeding is denominated ‘‘cumulative’’ in the stat- 
ute, it does not prevent the remedy by injunction, nor 
would it, in any event, because the inadequacy of the 
legal remedy which justifies equitable intervention by 
injunction is only the inadequacy of a recovery in dam- 
ages by action at law. Attorney-General v. Mid Kent 
Ry. Co., L. R., 3 Ch. App. 100. 

As against the defendant companies the complainant 
is therefore clearly entitled to a preliminary manda- 
tory injunction to compel them, pending the hearing, 
to discharge the duties imposed by the Interstate Com- 
merce Law, and to exchange with complainant inter- 
state freight. This was expressly decided by Judge 
Love of the Iowa district in a well-considered opinion 
in the case of Chicago, B. & Q. Ry. Co. v. Burlington, 
Cc. R. & N. Ry. Co., 34 Fed. Rep. 481. And in analo- 
gous cases, where it has been sought to enforce the 
common-law obligation of a common carrier, the pre- 
liminary mandatory injunction has frequently issued. 
Thus, in the case of Coe v. Railroad Co., 3 Fed. Rep. 
775, Judge Baxter issued a preliminary mandatory in- 
junction to compel the defendant railroad company to 
deliver and receive cattle at a particular cattle yard. 
See also Chicago & A. Ry. Co. v. New York, L. E. & 
W. Ry. Co., 24 Fed. Rep. 516; Wolverhampton & W. 
Ry. Co. v. London & N. W. Ry. Co., L. R., 16 Eq. 433; 
Denver & N. O. R. Co. v. Atchison, T. & 8. F. R. Co., 
15 Fed. Rep. 650; Scofield v. Railway Co., 43 Ohio St. 
571. 

lf a preliminary mandatory injunction may issue 
against the defendant companies to prevent irrepara- 
ble injury, it may certainly issue against their officers, 
agents, employees and servants. This is the usual 
form of the writ of injunction to prevent a trespass, a 
nuisance, waste or other inequitable act. Mr. Kerr 
says, in his work on Injunctions (lst ed.), 559: 
“ Though an injunction restraining the act complained 
of is claimed against the defendant alone, the order 
will, if necessary, be extended to his servants, work- 
men and agents; and it is of course to insert these 
words.” 
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Fost. Fed. Pr. (1st ed.) 234; 2 Daniell Ch. Pr. (5th 
Am. ed.) 1678; Seton Decrees (4th ed.), 173; Lord Wel- 
lesley v. Earl of Mornington, 11 Beav. 180; Hodson v. 
Coppard, 29 id. 4; Mexican Ore Co. v. Guadalupe Min- 
Co., 47 Fed. Rep. 851, 356. 

The'nevessity for inserting the words in the injanc- 
tion issued against ‘the defendant companies in the 
present case:was made apparent by the averment-of the 
bill that they had threatened to refuse to-handle com- 
plainant’s freight because of the unwillingness of their 
engineers to handle it. Mandatory, as well as pro- 
hibitory, injunctions have frequently been made to 
run against the defendant, his agents, servants and 
workmen. In Smith v. Smith, L. R.,.20 Eq. 500, Sir 
George Jessel, M. R., issued a mandatory injunction 
requiring the defendant to. take down.a wall which ob- 
structed the light, and that.injunction ran against the 
defendant, his contractors, builders, agents and work- 
men. See Seton Decrees (Heard’s Ist Am. ed. from 
4th Bng. ed.), 89. A similar mandatory decree was en- 
tered against the defendant, his servants, etc., for per- 
mitting an obstruction of the flow of water in a stream 
to continue on his lands. Seton Decrees, 103; Ivimey 
v. Stocker, L. .R., 1 Ch. App. 396. 

This form of injunction against a corporation is-gen- 
erally: necessary in order to enable the court to enforce 
its writ. A corporation.acts only through its officers 
and employees, and it is through them only that its 
action can be restrained or compelled. While doing 
the work of the company the employee is the com- 
pany, and having notice of a‘mandate from.a court of 
competent jurisdiction as ‘to how that work must ‘be 

done, he must in his work obey the mandate. Espec- 
ially is this true with respect to employees of common 
carrier corporations subject to the Interstate Com- 
merce Law. They are fully identified with their em- 
ployer in the discharge of its public functions. When 
doing the work of the corporation they are made 
criminally liable for disobeying the commands of the 
law to the corporation. Nor is it an objection to 
granting complainant this equitable relief directly 
against the servants of defendant companies‘that the 
latter will be bound under the mandate of the court to 
discharge servants refusing to obey the law and the 
orderof the court. The complainant is not required 
to await this action on the part of the defendant com- 
panies, or to suffer the delay which a refusal by the 
servants may entail. Such a refusal will be no defense 
to the defendant companies (Chicago, B. & Q. Ry. Co. 
v. Burlington, C. R. & N. Ry. Co., 34 Fed. Rep. 481), but 
this is far from saying that the court may not, in com- 
plainaut’s interest, direct its process at once against 
all assuming to act for defendant companies in their 
business. Nor is the mandatory injunction against 
the engineers an enforced specific performance of per- 
sonal service. It is only an order restraining them, if 
they assume to do the work of the defendant com- 
panies, from doing it in a way which will violate not 
only the rights of the complainant, but also the order 
of the court made ugainst their employers to preserve 
those rights. 

They may avoid obedience to the injunction’by actu- 
ally ceasing to be employees of the company; other- 
wise the injunction would be in effect an order on 
them to remain in the service of the company, and no 
such order was: ever, so far as the authorities show, is- 
sued by aicourt/of equity. It is true that if they quit 
the service of the company in execution of rule 12, in 
order toiprocure or' compel defendant companies to in- 
jure the complainant company, they are doing an un- 
jawful act, rendering themselves liable in damages ‘to 
the complainant if any injury is thereby inflicted, and 
that they may be incurring a criminal penalty, as al- 
ready explained, but no matter how inadequate the 
remedy at law, the arm of a court of equity cannot be 
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extended by mandatory injunction to compel theen. 
forcement of personal service as against either the 
employer'or the employed. Stocker v. Brockelbunk,3 
Macn. & G. 250; Johnson v. Railroad Co.,3 De Ger, 
M. & G. 914; Pickering v. Bishop.of Ely, 2 Younge& 
C. Ch. 249; Lumley v. Wagner, 1 De Gex, M. & G. 604. 
The reason is obvious. It would be impracticable to 
enforee the relation of master.and servant against the 
will of either. Especially is this true in the case of 
railway engineers, where nothing but the most pains. 
taking. and devoted attention on the part of the em. 
ployee wil] secure a proper discharge of his responsible 
duties; and it would even seem to be against public 
policy to expose the lives'of the travelling public and 
the property of the shipping public to the danger 
which might arise from ‘the enforced and unwilling 
performance of so delicate a service. 

We'finally reach the question whether Arthur can 
be enjoined from ordering the engineers to carry out 
rule 12. That he intends to enforce:the rule, if:notien- 
joined, is not denied. If, as we have seen, the injury 
intended is of such a character that the court: may is- 
sue its mandatory injunction against the engineers to 
prevent them from inflicting it, Arthur may: certainly 
be restrained by prohibitory injunction from ordering 
them to inflict it. Arthur’s order, if issued, will be 
obeyed, because the penalty of disobedience :is expul- 
sion from the brotherhood. The many engineerswho 
serve the defendant companies will refuse to handle 
the complainant’s freight. The defendant companies 
will probably be coerced thereby to refuse complain- 
ant’s freight, for the bill avers that they have threat- 
ened todoso. The interstate business of complainant 
will be'interrupted and interfered with, at'every hour 
of the day, and at every point within a radius of many 
miles,and all because.of Arthur's order. The injury 
will be irreparable, and a judgment for damages:at law 
will be wholly inadequate. The authorities leave no 
doubt that in such a ease an injunction will issue 


asses complainant’s business. In Sherry v. Perkius, 147 
Mass. 212, the officers of a trade union were enjoined 
by the Supreme Judicial Court of _Massachusetts'from 
displaying in front of plaintiff's premises a banueran- 
nouncing a strike, and requesting workmen ‘to stay 
away. This was said to cause-an injury ofisuch.a con 
tinuing character as to make it a-nuisance. So, in 
Spinning Co. v. Riley, L. R., 6 Eq. 551,:a- case present- 
ing facts exactly like those:in Sherry v. Perkins, an in- 
junction was allowed. In Casey v. Typographical 
Union, 45 Fed. Rep. 135,.Judge ‘Sage granted an -in- 
junction against the members of a ty pographical.anion 
who had instituted a boycott against.a newspaper, and 
who were attempting to drive away business from ‘it 
by threatening its subscribers'and advertisers to.boy- 
cott them.in case they continued their patronage. In 
Emack v. Kane, 34 Fed. Rep. 47, Judge'Blodgett granted 
an injunction against persons who, by threateniug in- 
fringement suits, without any intention of bringing 
them, were attempting to interfere with. plaintiff's en- 
joyment of his lawful patent. And in Coenr D'Alene 
Consol. & Min. Co. v. Miners’ Union, 51 Fed. Rep. 
260, Judge Beatty enjoined the members of a union 
from intimidating plaintiffs workmen, and thereby 
preventing them from continuing in its employ. 
Arthur’s proposed invasion of complainant’s rights, in 
the means to beemployed, and the character of the'ln- 
jury intended, is quite like the wrongs enjoined.in the 
cases just cited. It would seem from the foregoing 
authorities that we may enjoin Arthur ‘from directing 
the engineers to quit work, for the purpose of coercing 
the defendant companies to violate the law and com- 
plainant’s'rights. Though we cannot enjoin the engi- 
neers from unlawfully quitting, it does not follow that 
we may not enjoin Arthur from ordering them to do 
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enrnravrtereR83mz:ansks 


nonwerrmwe ets aece sas wo we oe Prt 


=>e preocensetwtwtecwm aos 


— 


ests at a Oa a 


—_—— So om se ee = 


onmte oe Oo Pp 


= 





jury 
y is- 
8 to 
inly 
ring 
| ‘be 
pul- 
Who 
idle 


ain- 


in 
nt- 
in- 


in- 
jon 
ud 
it 


caTiaR 














THE ALBANY LAW JOURNAL. 191 








om 


so. An injynction in this form however has not been 
asked, and we need not decide the question. 

‘The rule that equity will not enjoin a crime has here 
noapplication. The authorities where the rule is thus 
stated are cases where the injury about to be caused 
was to the public alone, and where the only proper 
remedy therefore was by criminal proceedings. When 
an irreparable and continuing unlawful injury is 
threatened to private property and business rights 
equity will generally enjoin on behalf of the person 
whose rights are to be invaded, even though an indict- 
ment on behalf of the public will also lie. See the 
cases cited in section 20: of High on Injunctions. 

We have thus far‘considered the right of the com- 
plainaut to an injunction in au independent suit 
against Arthur. But the case, as presented to this 
court, is far stronger. Hfere a mandatory writ was 
actually issued against the defendant railroad com- 
panies and their employees, restraining them from 
refusing to interchange with complainant interstate 
freight. Subsequently Arthur was made a defendant 
by amevdment to the bill, which advised the court 
that he, as the chief of an unlawful conspiracy to in- 
jure the complainant by destroying its interstate busi- 
ness, had just issued, or was about to issue, an order to 
the eugineers in the employ of the defendant com- 
panies not to handle complainant's freight, and that 
if issued, Arthur’s order ‘was more likely to be obeyed 
than the injunction of the court then in force. Is it 
possible that in such a case a court of equity must re- 
mit the complainant to an action at law for the in- 
juries which Arthur’s unlawful order will certainly 
cause, and that the court must await in silence the de- 
feat of its own injunction? The putting of the ques- 
tion answers it. It is the duty of the court promptly 
toprevent, at all hazards, the probable obstruction .to 
its main injunction, by auxiliary injunctive process, 
and, if such obstruction has actually been interposed, 
tworemove it by the same means. On this ground the 
court was fully justified in restraining Arthur, as it 
did, from continuing in force any order he might have 
issued in conflict with the previous order of the court. 
This was mandatory, but it was necessary to secure 
theenforcement of the court’s previous order, and to 
preserve the status quo. Had the order of Arthur, 
then‘in force, been allowed to continue, future equita- 
ble relief would have been unavailing. A rescission of 
the order could work injury to no one. Mandatory 
injunctions issue under such circumstances. Mr. High 
states the rule as follows, in his work on Injunctions 
(section 2): ‘‘ And when there is.a willful and unlaw- 
fal invasion of plaintiff's right, against his protest and 
remoustranee, the injury being a continuing one, a 
mandatory injunction may issue in the first instance.” 
See Robinson v. Lord Byron, 1 Brown Ch. 588; Her- 
vey'v. Smith, 1 Kay & J. 392; Lane v. Newdigate, 10 
Ves. 192; Whitecar v. Michenor, 37 N. J. Eq. 6; 
Broome v. Telegraph Co., 42 id. 141; Beadel v. Perry, 
L.R.,3 Eq. 465; London & N. Ry. Co. v. Lancashire & 
Y. Ry. Co., L. R., 4 id. 174. 

Arthur says that when he sent out his telegraphic 
instructions to the members of the brotherhood on 
March 16he had no knowledge of the injunction of 
this court against defendant companies and their em- 
ployees issued on the 11th. This is surprising, in view 
of theinterest he had in the:subject and the wide pub- 
licity given to the injunction. His knowledge of the 
injunction would be quite material in a proceeding 
against him for contempt, or ina criminal prosecution 
of him for conspiring to defeat the administration of 
justice in the United States courts (Pettibone v. U.S, 
ubi supra); but it was not ‘material here. The fact 
that his order actually nullified the order of the court, 
and ‘was continuing to do so, was enough to justify the 
court in compelling him to rescind it. The temporary 
injunction will be allowed, as prayed for. 





DELINQUENT PURCHASER ON JUDICIAL 
SALE. 


SUPERIOR COURT OF THE CITY OF NEW YORK, JULY 
11, 1893. 


Betz v. BUCKEL. 

Where the purchaser at a foreclosure sale refused to complete 
the purchase, and a resale was ordered, he is liable for any 
deficiency on resale, and also for the costs and expenses of 
resale, to collect which an execution may be issued, but 
he cannot be proceeded against as for a contempt. 


Abraham L. Jacobs, for motion. 
Henry Daily, Jr., opposed. 


GILDERSLEEVE, J. By decree of this court, in pro- 
ceedings to foreclose a mortgage, certaih real estate.in 
this city was offered for sale, under the direction of a 
referee duly appointed, in the month of November 
last, and the property was struck down to Charles 
Johnson, one of the defendants in the foreclosure:pro- 
ceedings, which were entitled as above, who had been 
unsuccessful in an alleged defense which he had jiuter- 
posed therein. Johnson signed the terms of sale pre- 
pared by the referee, but failed to comply ‘therewith 
by paying ten per cent of the purchase-price. On mo- 
tion duly made in this court, upon the argument of 
which Johnson was heard, an order was made direct- 
ing that the premises in question be resold, under the 
same terms of sale as were'subscribed to by Johnson 
when the premises were struck off to him, and that 
Johnson be held liable for and pay over to the referee 
for and on account of the plaintiff the amount of any 
deficiency that there might be between the sum for 
which the said premises were struck off tohim upon the 
first sale and that for which they might be purchased 
on the resale. It was further ordered that said John- 
son pay the costs.and expenses incurred:on the resale 
of said premises. On May 15, 1893, the report of the 
referee of the resale was duly filed, whereby it ap- 
peared that the deficiency between the amount bid by 
Jobnson upon the first sale of said property and the 
amount realized upon the second sale thereof was 
$15,500, and that theexpenses of such resale amounted 
to $222.45. 

The motion now under consideration is for an 
order directing Johnson to pay the said sum of 
$15,722.45, together with interest thereon from 
May 16, 1892, and in default thereof that he 
be punished as for a contempt of court. John- 
son seems to have had due notice of all the steps 
in the proceedings that have Jed to the result above in- 
dicated, which proceedings seem to have been entirely 
regular, and the plaintiff is clearly entitled to a decree 
of this court directing Johnson to pay to him.theabove 
sum. lt appears however that Johuson is utterly in- 
solvent, and that such a decree will be of little value 
to the plaintiff. Anticipating Johnson’s default, plain- 
tiffasks that in the event thereof Johuson be pun- 
ished as fora contempt of court. In my opinion, John- 
son’s failure to pay the above sum when ordered by 
this court forthwith todo so will not,place him in.acon- 
tempt for which he can be summarily punished by an 
order of thiscourt. We must look to the Code for au- 
thority to enforce the order by punishment as for a 
contempt. Contempts that are punishable civilly are 
set forth in section 14 of the Code of Civil Procedure. 
If the case at bar fulls within the section in question, 
it must come within the provisions of subdivision 3 or 
subdivision 8. We are not advised by counsel, nor have 
we been able, upon a somewhat hurried examination, 
to. ascertain that punishment for contempt has been 
“usually adopted and practiced ”* in this court to en- 
force the remedy which the plaintiff here seeks; and 
we must therefore hold that the application is not 
within subdivision 8 of that section. 
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Subdivision 3 is as follows: ‘‘A party to the action or 
special proceeding, an attorney, counsellor or other 
person, for the non-payment of a sum of money, or- 
dered oradjudged by the court to be paid, iu a case 
where, by law, execution cannot be awarded for the 
collection of such sum; or for any other disobedience 
to a lawful mandate of the court.” The case at bar is 
not within this subdivision for the reason that it is not 
‘*a case where by law execution cannot be awarded for 
the collection of such sum.” For, by section 779, it is 
provided as follows: ‘‘ Where costs of a motion, or any 
other sum of money, directed by an order to be paid, 
are not paid within the time fixed for that purpose by 
the order, or if no time is so fixed, within ten days af- 
ter the service of a copy of the order, an execution 
against the personal property only of the party re- 
quired to pay the same may be issued by any party or 
person to whom the said costs or sum of money is made 
payable by said order. * * * But nothing herein 
contained shall be so construed as to relieve a party or 
person from punishment as for a contempt of court for 
disobedience to an order in any case when the remedy 
of enforcement by such proceedings now exists."’ I can 
find no provision of the Code which authorizes the 
court to enforce the payment of this money by John- 
son to the plaintiff by punishing Johnson aa for a con- 
tempt. 

Section 16 of the Code provides as follows: “ Except 
in acase where it is otherwise specially prescribed by 
law, a person shall not be arrested or imprisoned for 
disobedience toa judgment or order requiring the pay- 
ment of money due upon a contract, express or implied, 
or as damages for non-performance of a contract.” 

The sum which the plaintiff is seeking to collect from 
Johnson is nothing more than damages arising from 
the nou-performance of Johnson’s contract. Contracts 
for sale, such as Johnson subscribed to in this action, 
owing to the large number of transactions in real es- 
tate inthis city and to the large amount of property 
that is sold at auction, are entered into daily, and ure 
very numerous. If it isto be held that for the failure 
to pay damages arising from a breach of such contract 
judgment debtors are to be punished as for a contempt 
of court, it would, it seems to me, be a somewhat seri- 
ous impediment to real-estate transactions, and deter 
many desirous of purchasing real estate from entering 
into the market. I cannot declare such to be the law 
until I am shown authority therefor. This the counsel 
did not do upon the argument, nor does it appear in 
their briefs. I believe the remedy of the plaintiff to be 
such as I have indicated. 

The application to punish defendant Jobnson as for 
a contempt of court must be denied, without costs. 


PINION upon reargument, ordered by the court, 
August 2, 1893. 


GILDERSLEEVE, J. The order of Judge Freedman 
directing the resale of the property in foreclosure after 
Johnson's failure to pay the ten percent and complete 
his purchase, provided that he be held liable for and 
pay over any deficiency on resale, and the costs and 
expenses of the resale, and the costs of the motion. 
The resale was then made, and the deficiency was 
$15,500; the expenses of the resale amounted to $222.45. 
What could not be determined when Judge Freed- 
man’s order was made can now be determined, and the 
plaintiff is clearly entitled toan order directing John- 
son to pay that specific sum. Upon such an order be- 
ing made, an execution can be issued to collect it. Code 
Civ. Proc., § 779; Lydecker v. Smith, 44 Hun, 456. The 
order ‘‘ should be regarded, for the purposes of its col- 
lection, as ajudgment in all respects. Where an exe- 
cution may issue, no attachment to punish for con- 
tempt in not paying money can be used.” Lydecker v, 





Smith, supra; Code, § 14. The case at bar is not within 
the provisions of subdivision 4 of section 1241 of the 
Code, and section 14 clearly does not apply to it. The 
authorities cited by the plaintiff's counsel to the effect 
that a purchaser at a foreclosure or other judicial gale 
can be compelled to complete his purchase by proceed. 
ing as for a contempt, are not applicable to this cage. 
This is not a motion to compel Johnson to complete his 
purchase, it is to compel him to pay the plaintiff the 
deficiency and costs. None of the American cases hold 
that such an order may be enforced by attach- 
ment, and the court distinctly said iu Lydecker y. 
Smith, supra, that it could not be. 

The motion in Camden v. Mayhew, 129 U. S. 73, was 
to direct the purchaser to pay the difference between 
his bid and the amount the property sold for on are- 
sale. There was no motion to punish for contempt. 
The same may be said of the other cases cited by the 
plaintiff's counsel. There is no question here of any 
* unlawful interference ” with the proceedings of the 
court. That expression in section 14 of the Code clearly 
refers to some act done to baffle the court's decree, as 
in King v. Barnes, 113 N. Y. 476, and not to the refusal 
to pay money adjudged to be paid and collectible by 
execution. 

An order may be entered fixing the amount to be 
paid by Johnson, and directing its payment, but the 
motion to punish him for contempt must be denied, 
without costs. 

——__»——_— 


RECENT DECISIONS IN CONNECTICUT. 


HE sixty-third volume of Connecticut Reports is 
published, and it contains several decisions of gen- 
eral interest. 

In Hillhouse v. City of New Haven it is held that 
where a city cuts down or elevates a street, it cannot 
require the adjoining owner to make a sidewalk until 
it has graded the ground for the walk. In other words, 
the city is held bound to grade, by cutting down or 
filling, the whole width of the street, so that the 
ground will be all ready for the laying of the walk when 
the city orders one laid. 

In Howe v. Andrews it is held that where a will- 
owner has a right of pondage over the land of another 
person above his mill, the land-owner has a right to use 
the ice upon it over his own land for domestic pur- 
poses, just as he would have a right to use the water 
itself, but that he would have no right to cut and re 
move the ice for selling it, or in any way by removing 
the ice to reduce the quantity of water to the injury or 
inconvenience of the mill-owner. 

In City of Middletown v. New York, New Haven 
and Hartford Railroad Company it is held that the act 
of 1849, requiring railroad companies to make and 
maintain all structures erected over their tracks at 
highway crossings, is still in force, and not repealed by 
the act of 1889, which provides for the repair of the 
planking and other surface material by the town, the 
latter act being held to apply only to structures erected 
under its particular provisions. 

In Martin v. New York and New England Railroad 
Company it is held that, under the statute which 
makes a railroad company liable for property burned 
by a fire communicated by its locomotive, where 4 
building was thus set on fire, and while it was burning 
the wind blew sparks from it upon another building, 
which took fire and was burned, the railroad company 
was liable for the destruction of the second building. 
The court holds that where a fire is started by the loco- 
motive and extends to other property without the aid 
of any other intervening cause, the injury is done by 
the railroad company that caused the first fire. 

In Kellogg v. New Britain it is held that the author- 
ity given to the city to establish a system of sewerage, 
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and to take Piper’s brook for the purpose, paying the 
damage assessed by commissioners to parties owning 
an interest in it, did not constitute any defense for the 
polluting of the brook where it ran through the plain- 
tiff's lands, as the city had not the plaintiff's damage 
assessed and had paid him nothing. 

In Kost v. Reilly the plaintiff was a real-estate bro- 
ker, and had procured a purchaser for the defendant’s 
property on an agreement for a commission if he made 
asale. The purchaser and seller signed an agreement 
by which the former was to take the property and pay 
down a certain sum, and another sum on taking pos- 
session, aud the balance in monthly payments there- 
after. The purchaser paid down the first sum, but af- 
terward decided to abandon the purchase, the seller 
retaining the sum first paid. The court held that 
there was no sale, and that the broker was not eutitled 
tohiscommission. The contract was regarded as an 
agreement for a future sale, and not as a sale. 

Iu Spooner v. Phillips the plaintiff, in 1857, had 
transferred to the defendant, as trustee, ten shares of 
Adams Express Company’s stock, to be held for Mrs. 
Garland, the mother of his deceased wife, the transfer 
providing that the trustee should ‘pay over to her 
the dividends and income thereof during her life,’’ 
aud upon her decease transfer the stock to him or his 
representatives. The consideration stated was 
“friendship and affection.’”’ At Mrs. Garland’s death 
the ten shares had become sixty-six, mainly by stock 
dividends. The question was, whether the fifty-six 


' new shares went to her estate as dividends or to the 


plaintiff as stock. The court held that it went to the 
plaintiff as stock. 

In Usher v. Waddingham it was held that though it 
is a universal rule that a principal is liable for the 
contracts of ay authorized agent, yet that where a per- 
son deals with an agent, kuowing him to be such, and 
voluntarily gives exclusive credit to the agent, the 
principal is not liable. - 

In Millard’s Appeal from probate it is held that a 
person is “in failing circumstances ” within the mean- 
ing of the Connecticut Insolvent Law when he is act- 
ing in contemplation of stopping his business because 
he is not able to continue it and meet his payments. 

In Greele v. Pinney the recent statute of Connecti- 
cut with regard to ballots came up for further construc- 
tion. B. was acity counter, and at the same time a 
candidate for a town office. Votes for both city and 
town offices were dropped into the same box. He, asa 
city counter, took out the city ballots and handed the 
town ballots to the town counters, in addition to 
which he took out a number of unsealed envelopes to 
be thrown out. It was he!d that he ‘took part in the 
count,” and that in consequence the votes in the box 
cast for him as a town candidate could not be counted 
for him, the statute embracing in that term all those 
acts of the counter which were within the natural and 
proper scope of his duties, and which gave him an op- 
portunity to perpetrate a fraud. But it was held that 
his act did not affect ballots cast for him in other boxes 
in the town which he had not opportunity to reach and 
disturb. 

In Leffingwell’s Appeal from probate a much mooted 
question is decided, with regard to the distribution of 
money appropriated by Congress for the payment of 
the French spoliation claims. The court holds that it 
becomes 2 part of the estates of the original claimants, 
and goes to those who would have received it under 
their wills or as their heirs, and not to those who now 
happen to be their next of kin. 

In Van Hoosear v. Town of Wilton a statute came 
up for construction which provides that if any person 
sustains damage to his sheep from dogs, he may give 
immediate notice to the selectmen of the town, who 
shall estimate the damage, and it shall be paid by the 








town. The court held that if the owner of the sheep 
was not satisfied with the estimate of the selectmen he 
could not bring a suit and recover a larger sum, but un- 
der the terms of the statute was bound to accept their 
estimate, in the absence of any mistake or fraud on 
their part. 

In Lutton v. Town of Vernon the plaintiff sued as 
administrator of Joseph Lutton, who lost his life by 
backing off froma highway iuto a mill-pond. There 
wasa row of large trees along the edge of the highway, 
and beyond them and outside of the limits of the high- 
way there was a sidewalk, beyond which the ground 
sloped rapidly down to the mill-pond. Lutton was 
driving along the highway in the night, when it was 
quite dark, and by some means backed his wagon 
through the row of trees and over the sidewalks and 
into the pond. There was never any explanation of 
how he came to be backing across the road in that way, 
as both he and the man riding with him were drowned. 
The court held that it was a place where there ought to 
have been a railing or barrier, which is in fact required 
by a statute; that the trees would have been sufficient 
if they had stood so close together that the wagon 
could not have passed between them; that Lutton had 
the same right to have the road protected and made 
safe as if he were at the time driving along it instead 
of backing across it; and that upon all the facts the 
town was liable. 

In this matter of highways a point of interest has 
been decided by Judge Townsend of the United States 
District Court, and is contained in a supplement to the 
present volume. The case is Greenwood v. Town of 
Westport. A small navigable stream emptied into the 
sound within the town, and a drawbridge had been 
built over it at a place where the highway crossed it. 
The plaintiff, master of a vessel, wished to pass through 
the drawbridge up the stream, but found nobody in 
attendance, and while waiting the tide ran out, and his 
vessel settled upon a rock and wasinjured. The court 
held that the town was bound in law to have an at- 
tendant at the bridge or within call, to open it for ves- 
sels, aud not having had one, was liable for the damage 
to the plaintiff's vessel. 

——_s_-—__—— 


THE PAYMENT OF LEGISLATORS. 


HE British foreign office has issued a series of re- 
ports from representatives abroad, prepared in re- 
sponse to an address from the House of Commons for 
a return showing, in regard to foreign countries, 
whether payment of members exists, the amount or 
scale of such payment, and whether there is any allow- 
ance for travelling expenses, or the privilege of free 
passes on railways. The effect of the twenty-four re- 
ports, with their various inclosures, is summarized as 
follows in the London Times: 

AuUSTRIA.—16s. 8d. each day’s attendance during ses- 
sion. Travelling expenses paid. 

BADEN—12s. aday and railway fare; peers are not paid. 

BAVARIA.—No salary. Free travelling on State rail- 
ways, 6d. per kilometre on all others; 10s. a day for 
expenses during session for members not living at the 
place where the Legislature meets; allowance sus- 
peuded when members absent. 

BELGIuM.—£l17 per month during session for those 
not residing in the town; no free passes or allowance 
for travelling. 

BULGARIA.—16s. per day during session, and 12s. for 
members for the metropolis or any other city in which 
the Assembly meets; 6d. per kilometre for travelling 
expenses, or first-class fare where railway. or steamer 
available. 

DENMARK.—6s. 8d. per day during session and actual 
travelling expenses; also a free seat in the Royal The- 
ater. 
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EeyprT.—£90E. for members from Cairo for carriage 
expenses; £250E. and travelling expenses for members 
from provincial towns. 

FRANCE.—£360 per annum; free on all State lines, 
and the right, on payment of 8s. per month, to travel 
first class on every line. 

GERMANY.—No payment; free passes on all railways. 

GREECE.—£72 per session; about £40 for an extraor- 
dinary session. 

HeEsse.—9s. a day and travelling expenses; no allow- 
ance to members living in the capital; peers are not 
paid. 

HunGaAry.—£200 per annum and £66 for house rent, 
reduced charge for season tickets on State lines, and the 
right of travelling one class higher than their tickets 
on all other lines. 

NETHERLANDS.—£166 per annum and travelling ex- 
penses for members of the Second Chamber, and 16s. 8d. 
a day and expenses for members of the First Cham- 
ber. 

PorRTUGAL.—Pay ment discontinued September, 1892, 
except to members from the colonies. Free passes on 
State railways for journeys to and from Lisbon. Mu- 
nicipalities may grant sum not exceeding 14s. 10d. per 
day to their members if the latter’s circumstances re- 
quire it. 

Prussta.—l5s. a day during session and travelling 
expenses. 

RouMANIA.—£1 a day during session; free passes on 
all railways aud travelling expenses where posting is 
necessary. 

SAXE-COBURG AND GOTHA.—6s. a day during session 
for town members; for country members 10s. a day, 
second-class ticket, and 3s. for incidental expenses. 

Saxony.—12s. a day during session; free passes on 
railways. 

SeRvrIA.—8s. 4d. per day during session; 2s. 6d. per 
hour for travelling expenses while actually travelling. 

Spatn.—-None. 

SWEDEN AND Norway.—Sweden.--No payment to 
members of First Chamber; £66 13s. per session to 
members of Second Chamber, who are fined lls. a day 
for absence without leave; travelling expenses. Nor- 
way.—l3s. 4d. per day during their presence in the 
Legislature; lls. a day for travelling allowance, be- 
sides actual fares. Free nursing and medical attend- 
ance if ill during session. This latter privilege has 
been extended by the members themselves to courses 
of gymnastics, massage, baths, wine for the sick (‘ med- 
ical comforts’), drawing and stopping teeth, etc. 

SWITZERLAND.—16s. for each day on which the roll- 
call is answered, and travelling expenses at the rate of 
2d. per kilometre. 

WURTEMBERG.—9s. 6d. per day and travelling ex- 
penses to members of Second Chamber; but only to 
members of the Firat Chamber when they apply for it. 


_——__»___. 


PHYSICIAN’S SERVICES AND MALPRAC- 
TICE. 


F a physician sues for services, and there is uo ap- 
pearance by the patient defendant, recovery by 
the physician does not estop the patient from bringing 
cross-action for malpractice; but if he appear, unless 
the record shows that it was not to defend, but solely 
to disclaim the waiver of his own right, he is estopped 
by the recovery. Lawson v. Conway (W. Va. Sup. Ct. 


App.), 16S. E. Rep. 564. There has been a conflict of 
decisions upon this question. The courts in New York 
have been followed by those of West Virginia, and 
such has been the current of decisions in that State. 
Gates v. Preston, 41 N. Y. 113; Bellinger v. Craigue, 31 
Barb. 534; Blair v. Bartlett, 75 N. Y. 150; Dunham v. 
Bower, 77 id. 76. The same doctrine has been held in 





———— 


New Jersey aud in Arkansas. Ely v. Wilbur, 49N. J, 
Law, 685; Dale v. Lumber Co., 48 Ark. 188. The con. 
trary view has been taken in Indiana, Ohio and Wig. 
consin. Globe v. Dillon, 86 Ind. 327; Sypes v. Bonner, 
1 Cin. R. 464; Ressequier v. Byers, 52 Wis. 650. The 
question may be regarded as an open one outside those 
States where courts of last resort bave passed upon it. 
If the patient is bound tw litigate the question of mal- 
practice when the physician brings the action for com. 
pensation, it is difficult to see what his appearance for 
the purpose of reserving the right to do so hereafter 
has to do with the doctrine of estoppel. More diffi. 
cult t» call it res adjudicata. The right of action for 
malpractice, if it exists, should be under the statute of 
limitations. Suppose the claim of the physician was 
small, and the action in a Justice’s Court, and the 
claim for damages large and beyond the jurisdiction 
of thatcourt. If the law made the claim in malprac- 
tice cases only in abatement pro tanto, that might not 
work injustice. The American Law Review takes ex- 
ceptions to the West Virginia decision.— American 
Law Review, June, 1893, 471. 


>—_ 


THE PROFESSION OF LAW. 








'NHE Rev. J. Preston Fugette writes on the profession 
of the law, as follows: 

“Isn’t the profession of the law much misapprehen- 
ded? Is it not declaimed against by the malicious and 
the thoughtless? Are not the evil-disposed ever ready to 
issue from the mint of slander that which shall lessen 
in the public estimation one of the noblest of profes- 
sions? Do not the thoughtless gladly give free circu- 
lation to the base coin? And yet, inthe minds of the 
generous and the thoughtful, what high appreciation 
of the profession to which allusion is here made! And 
why? It sharpens and invigorates the intellectual fac- 
ulties—what so much? It offers a field for the cultiva- 
tion and display of manly oratory. What so potent as 
the powers of the orator, and so fascinating as the 
charms of eloquence? It gives opportunity for the 
study of State, constitutional and international law. 
What themes so grand and inspiring to the cultivated 
and the ambitious? And to the humane, benevolent 
man does it not offer unusual opportunities for calu- 
ing the angry passions of those who would engage in 
litigation? Andthen what shall we say of the exqui- 
site pleasure in defending the wronged, in protecting 
the widow, in befriending the orphan ? 

‘‘Have I unduly estimated the profession of law? 
Who are the intellectual giants of our country? Law- 
yers. Who are the orators, the charms of whose im- 
passioned or persuasive eloquence sway and arouse 
and control the people? Lawyers. Who are the ex 
pounders of constitutional and international law, 
whose names are honored at home and abroad? Law- 
yers. And who are they that in the quiet of the “of- 
fice’? so frequently counsel justice and moderation, 
performing the part of ‘peacemakers?’ Lawyers. 

“Tn a word, there is in the profession of law someé- 
thing to command the warmest and noblest impulses 
of our nature, as well as to call forth and gratify the 
highest aspirations of genius after fame.” 





— 


LAW OF MURDER. 


| _n list of cases is now a long one in which judges 

and juries have considered that aberration of mind, 
not amounting in law to insanity, might legitimately 
be regarded as qualifying the character of the crime 
committed and of the punishment inflicted. The cases 
of McLean, Wilson, Granger, Ferguson and Gove all 
ocourred in Scotland within a period of six years. The 
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delirium tremens case (Granger, 4 Cowp. 86), following 


upon the general doctrine of Dingwall’s case, 5 Irv. 466, 
js the only important member of the series; but in the 
recent case of Smitb, at Aberdeen, the doctrine has 
received a large and dangerous extension. It was not 
sontended that Smith was insane, but that his mind 
had been rendered ‘‘ unstable” by a course of boycot- 
tingand persecution continued by his fellow-servants 
on the farm for a year, and that he was physiologically 
quable to resist provocation. And the presiding judge 
toldthejury that, “if they thought the man was perfect- 
ly self-possessed, and that this was a premeditated kill- 
ing, then they must find the prisoner guilty of murder.” 
That it was premeditated is beyond question, because, 
afler repeated threats, Smith took a couple of loaded 
guus with him for the purpose, and after the homicide 
he more than once expressed regret (which, indeed, he 
has repeated since his sentence) that he had not killed 
another man. He alsu exhibited great coolness and 
self-possession. But is aman who loses complete self- 
possession to be exempt from the law of murder? This 
opens up a delightful prospect for Messieurs les Assas- 
sins. There was in Smith’s case not the faintest trace 
ofany recognized morbid condition, such as delirium 
tremens, and accordingly the ingenious attempt was 
made to represent this surly and revengeful hind as a 
person of hypersensitive organization, and the absence 
of real provocation to the use of lethal weapons was 
dwelton as evidence of delusional insanity. Capital 
punishment may be a mistake, and insanity may re- 
quire new definitions, but the law being as it stands, it 
was administered in this case with gross inequity. Less 
guilty men than Smith are hanged every year. —Juridi- 


cal Review. 
FREE ES A 


SHELLY’S CASE. 

HE well-known rule in Shelly’s case, that in a grant 

to a man and his heirs the word “ heirs”’ is a word 
oflimitation, and not of purchase, must have attached 
toitasacorollary the rule in Archer’s case. In Tu- 
dor’s Leading Cases on Real Property (3d ed.), 622, Ar- 
cher’s case is taken as an example to illustrate the fol- 
lowing proposition, namely, ‘‘ where words of limita- 
tion in fee or tail are superwdded to the word ‘heir’ 
in the singular number, it will be made a word of pur- 
chase,and the heir will take the inheritance either in fee 
or tail by purchase.” The difference between these two 
tules was discussed in the recent ¢ase of Evans v. 
Evans, 61L. J. Rep. Chan. 456; L. R. (1892), 2 Chan. 
173. In this case a farm was conveyed to such uses as 
J., T. and O. should jointly appoint, with remainder as 
toone-third in default of aspecial power of appointment 
to the use of O. for life, with remainder to J. and T. as 
tevants in common for their joint lives, with the re- 
mainder to the survivor for life, with remainder to 
such as O. should by will appoint, and in default to 
the use of such person or persons as at the decease of 
0. should be his heirs or heirs at law, and of the heirs 
and assigns of such person or persons. 

The opinion of Mr. Justice Kekewich was that these 
limitations were within the rule in Shelly’s case, but 
on appeal they were held to be within the rule in 
Archer’s case. In other words, the heir was treated as 
4 persona designata, and not merely a word employed 
to show the quantity of O.’s estate. Lord Chief Jus- 
tice Lindley had to admit that he had found no case in 
Which the doctrine in Archer’s case had been applied 
toa limitation to heirs in the plural, but he held that 
the phrase ‘heir or heirs’? was used in the sense of heir 
in the singular. Conveyancers advising on title should 

careful to see which of these two principles is ap- 
Plicable to the expressions used in the deeds before 
them.—London Law Journal. 





HOMICIDE BY NECESSITY. 


Y the judgment of the Supreme Court of Alabama 
in the case of Arp v. State, the curious defense of 
‘homicide by necessity,’’ already banished from Eng- 
land by the decision of the Court of Queen’s Bench in 
the memorable prosecution of Dudley and Stephens 
for the murder of the boy Parker on the high seas un- 
der pressure of starvation, is now outlawed also in one 
of the leading American States. It may be hoped that 
this decision will be followed in the other States, 
where, as in Ohio, some uncertainty on the point still 
seems to linger. There is of course a form of homicide 
by necessity which every civilized system of jurispru- 
dence ought to recognize—the right of every man to 
repel by violence, carried, if need be, up to the point 
of killing, any illegal violence practiced upon himself. 
But neither in the common law nor in the principles 
on which the common law is founded will any sanction 
be discovered for the doctrine that any man may ex- 
cuse himself under the plea of necessity or compulsion 
for taking an innocent life. We speak the more 
strongly on this subject because it is, unfortunately, at 
the door of England, and of one of England's greatest 
lawyers, that the responsibility for the theory which 
the Supreme Court of Alabama has just brushed aside 
must lie. ‘If divers,” wrote Lord Bacon in his com- 
mentary on the maxim, Necessitaus inducit privilegium 
quoad jura privata, *‘ be in danger of drowning by the 
casting away of some boat or barge, and ove of them — 
get to some plank or on the boat's side to keep him- 
self above water, and another, to save his own life, 
thrust him from it, whereby he is drowned, this is 
neither self-defense nor misadventure, but justifiable.” 
Doubtless the same thought may be, and indeed is 
found in other writers. But it is impossible to study 
the literature of ‘‘homicide by necessity’? without 
seeing that Lord Bacon’s dictum has been its chief in- 
spiration. We rejoice that American lawyers, follow- 
ing the example of their English brethren, are now 
repudiating its authority. It is supported by no decis- 
ions; it is expressly contradicted by Sir Matthew Hale; 
it is discredited by the testimony of a cloud of wit- 
nesses who, for the sake of others, have courted death 
with greater eagerness than ever epicurean courted 
pleasure; and its recognition would lead to an abso- 
lute divorce of morality from law. Iu the eloquent 
language of Lord Coleridge, in the case of Dudley and 
Stephens: ‘‘ Who is to be the judge of this sort of ne- 
cessity? By what measure is the comparative value 
of lives to be measured? Is it to be strength, or intel- 
lect, or what? It is plain that the principle contended 
for leaves to him who is to profit by it to determine 
the necessity which will justify him in deliberately 
takiug another’s life to save his own.’’ The only neces- 
sity which a brave man would recognize, or whose ex- 
istence the law should for a moment admit, in such cir- 
cumstances as Arp alleged to have beset him, is that 
immortalized by the noble Roman, to whom Lord Ba- 
con himself referred: ‘* Necesse est ut eam, non ut 
vivam.’’—London Law Journal. 





STAGE LAW. 


E have uot seen the play of ‘‘Giles Corey, Yeo- 
man,”’ but if it is correctly described in some of 

the newspapers, it makes sad havoc of legal notions. It 
is said that the hero was “ condemned to be pressed to 
death.’’ Giles Corey, it will be remembered, was the 


Salem man accused of witchcraft, who because he 
would not plead to the charge, was pressed to death. 
He was not condemned to be pressed to death. He was 
not condemned to death at all, but met his death be- 
cause he resisted the efforts of the public authorities 
to squeeze a plea out of him. 


The law was not so in- 
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human, even in those cruel times, as to condemna 
malefactor to death by such a barbarous process. The 
witches, being accused, were gently and tenderly 
choked to death—a process much less lingering and 
tedious. The pressing process was simply a device, as 
Pat said the press-gang was, ‘‘to force a man to turn 
volunteer.” The only process in modern times similar 
to pressing is the confinement in prison for months 
without bringing to trial, in the apparent hope, in the 
absence of criminating evidence, of so demoralizing 
the accused that he will confess what he is not guilty 
of—as for example, in the case of Lizzie Borden. If 
the playwright is guilty of this error, it should be cor- 
rected. Mr. Corey died by pressing because of his ob- 
stinacy. It was entirely unnecessary. All he had to 
do was to say guilty or not guilty, and in either case 
he would have been humanely and picturesquely 
hanged.— Virginia Law Journal. 


—_———__.—___—— 


ANTHROPOMETRY. 


THE Bertillon system of the anthropometric identifi- 

cation and classification of criminals is admirably 
exemplified in a very interesting display made by the 
Parisian police in the French department at the 
World’s Fair. It consists of a realistic wax figure of a 
corpse lying at full length on its back, with a peculiar 
looking camera mounted on a tripod, about eight feet 
above, and pointing down at it, illustrating the mensu- 
ration and identification of a dead body. There is also 
another figure of a man sitting in a chair and facing 
the camera, which not only takes his photograph, but 
also makes aseries of measurements at the same time. 
But most of the space allotted to the exhibit is taken 
up by photographs and other illustrations of the Ber- 
tillon system. Large photographs arranged in proper 
sequence show the method of procedure from the time 
the criminal is brought into the measuring-room until 
the complete record with photographs is filed. The in- 
struments with which the measurements are made are 
also shown. The Bertillon system, which has been in 
vogue in Paris for more than twelve years, is based 
upon the fact that after a person has attained full 
growth certain measurements of the body remain un- 
changed, such as the length and breadth of the head, 
the length of the middle finger, of the hand, the arm, 
the ear, and the height of the figure standing and 
seated, and so on. After these measurements are all 
recorded, at least two photographs of the subject are 
taken—one of the full and the other of the side face, 
and the whole is filed in such an ingenious way that it 
can be referred to at any moment with surprising ra- 
pidity. During the years in which it has been in use in 
Paris the system has never once failed; indeed, it is 
so sure in its results that with it M. Bertillon once es- 
tablished tae identity of the headless corpse of a man 
whom he had at one time measured. As the result of 
this identification he was able to convict the mur- 
derer, who, after conviction, confessed his guilt and 
the identity of his victim. M. Bertillon is expected to 
visit the fair in person. 





JUSTICE IN FRANCE. 


HERE is no country where more extraordinary 

scenes are to be witnessed in courts of justice than 

in France. The other day a military prisoner was be- 

ing tried by court-martial upon a charge of theft, and 

in due course he was asked by the president whether 
he had any thing to say in his defense. 

“Yes, mon Colonel,” he replied, and pointing to the 
captain who had been conducting the prosecution, “ I 
ask that a truss of hay be voted for that donkey.’’ The 
remark startled the members of the court to such a 


—— - es 





degree that it took them some moments to rego 
their equanimity, whereupon they sentenced the pris. 
oner to six months’ imprisonment for theft and to tey 
years’ detention, with hard labor, for insulting a mem. 
ber of the court. 

A similar incident took place a few days previ. 
ously at the Palais de Justice. A poor fellow 
having just heard himself condemned to five 
months’ imprisonment for an _ offense described 
as vagrancy, but which merely consisted in pursy. 
ing his calling as a street musician, was wrought 
up to such a pitch by the severity of his punishment, 
and by the prospects of his wife and children being left 
without support for so long a time, that he vociferated 
just as he was being led away: ‘“‘ You are nothing but 
executioners; it is abominable. The big judge hag 
had his eyes closed during the whole trial.” By order 
of the court the prisoner was brought back to the 
dock, and five minutes later the poor wretch heard 
himself sentenced to five years’ penal servitude for 
having insulted the court. 

This recalls to mind an incident in the career of 
Gambetta prior to the overthrow of the empire. He 
was in the act of addressing the court in behalf of 4 
prisoner, when suddenly be perceived that the presid- 
ing judge was visibly dozing. He paused fora moment, 
and then bringing down his fist with a terrible thump 
on the desk in front of him, he shouted in his most re 
sonant and clarion-like voice: ‘‘As I was saying before 
the awakening of the court.’’ This apostrophe was 
immediately punished by the indignant judge sus 
pending the young lawyer from practicing his profes 
sion fora period of two months. 

Less energetic, yet equally effective, was the well- 
known and popular academician and lawyer, Maitre 
Rousse, who, having likewise observed that the pre 
siding magistrate was indulging in a nap, suddenly 
stopped talking. The prolonged silence, which lasted 
for four minutes, had the effect of awakening the judge, 
and as soon as he opened his eyes Maitre Rousse made 
a profound bow and resumed his speech, as follows: 
*‘As I was saying, messieurs de la court, at your last 
audience,” laying special stress on the word “last.” 
The reproof was so delicate that everybody smiled, 
even including the judge himself.— Boston Journal. 

aligaaineathaiaidisanienet 


BURNING AT THE STAKE. 


| aban 9s is bad enough in any view; but the 
lynching of a negro accused of murder, at Bard- 
well, Kentucky, recently, would have been worse than 
it was if the wretched man had been put to death by 
burning, as was at first seriously proposed, instead of 
by hanging. 

It is difficult to see what the community gained by 
the proceeding, even assuming that the person put to 
death was unquestionably the guilty man. He would 
undoubtedly have been executed in due season accord 
ing to law if the populace had not interfered. 

A queer feature of the uprising which resulted in 
this lynching was the cool and comparatively calm way 
in which preparations were made to burn the accused 
man at the stake. There seems to have been in the 
minds of the people an idea that their deed, although 
lawless, would be less reprehensible if they proceeded 
with order and deliberation. 

But the Legislature of Kentucky itself could not 
make burning at the stake a lawful punishment evel 
for the most fiendish of crimes. The Constitution 
that State would have to be changed first. That in 
strument expressly declares that excessive bail shall 
not be required, nor excessive fines nor cruel punish- 
ments inflicted. 

It may not be generally known that even in the 
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were burned at the stake. In the year 1707 an Indian 
slave and a negro woman were tried for murder by a 

jal commission in this colony. Both were con- 
yicted, and the man was executed by hanging and the 
woman by burning. In 1712 twenty-one slaves were 
executed in the colony for being concerned in an in- 
gurrection which resulted in the killing of a number of 
white persons, and some of the convicts were put to 
death by burning. Still later, as a result of what was 
known as the negro plot of 1741 and 1742, thirteen 
negroes were burned at the stake. Finally, in 1772, or 
in the following year, a black who had been convicted 
of an assault upon 2 woman was burned at the stake in 
Johnstown, which place was at that time the county seat 
of what was then ‘l'yron county, named after the an- 
cestor of the admiral who recently lost his life in the 
Mediterranean. These and other examples of cruel 
punishments were given in an interesting opinion 
which was delivered thirty years ago in the General 
Term of the sixth judicial district, by Judge William 
W. Campbell of the Supreme Court of this State, for 
the purpose of showing, as he said, that there had been 
good cause for the prohibition in the Constitution 
against cruel and unusual punishments. 

Most people will probably be as much surprised to 
learn that burning at the stake was ever a legal method 
of inflicting the death penalty in New York as they 
would be to learn that there was a time in England 
when poisoners were lawfully boiled to death. Such 
however is the fact.—New York Sun. 


—_>—___—__- 


WISCONSIN INTEREST CASES. 


a the campaign preceding the election of 1890 in 
Wisconsin a prominent issue was the attitude of 
the two parties toward the proposition that the interest 
money pocketed by the treasurers of the State for sev- 
eral years should be recovered by legal proceedings. 
The Republicans, who had controlled the office of 
treasurer, promised to enact laws that should compel 
the payment of such interest to the State thereafter, 
but the Democrats asserted that existing laws were 
sufficient, declared that Republican administrations 
had permitted these laws to be violated, and promised 
to make the treasurers disgorge if they should be suc- 
cessful at the polls. The sum involved was more than 
$500,000. The Democrats elected their candidates, and 
immediately after obtaining control of the govern- 
ment, they began the work of reclaiming the money. 

The defendants in the first suit were ex-Treasurers 
MoFetridgeand Harshaw. The first had held office from 
1882 to 1887, and the second had succeeded him and was 
in office at the time of theelection. These two men had 
taken more than $200,000 in interest money. The court 
decided that they must restore this money to the State, 
with interest. Since this first trial the Democratic at- 
torney-general, in fulfillment of the promise made by 
his party to the people, has diligently and vigorously 
pursued the other ex-treasurers. A few days ago the 
suit against ex-Treasurer Richard Guenther was tried 
before Judge Siebecker, who decided that this defend- 
aut must pay $130,364. A considerable part of this is 
interest upon the sum which Guenther put in his 
pocket or divided with the Republican politicians. 
For example, the principal due for Guenther’s first 
term is $30,941, and the interest on this is $29,124. The 
defendant admitted judgment, except as to the rate of 
interest, claiming that it should be six instead of 
seven per cent. 

The Democratic attorney-general, who has prose- 
cuted these suits in person, has now recovered for the 
people about $340,000. McFetridge surrendered $140,000 
and Harshaw $66,600. Claims for about $200,000 re- 
Main to be settled. 





These proceedings are notable, not only because they 
are the result of a successful revolt of the people 
against a ring of sordid politicians who had controlled 
the government for many years, but also for the reason 
that in connection with them there came to light a 
memorable scandal directly affecting the reputation of 
Mr. Philetus Sawyer, a well-known millionaire, who 
had been for ten years one of the State’s two Senators 
at Washington. At the recent trial of the suit against 
Guenther Judge Siebecker held court. Before the first 
of these trials, in which McFetridge and Harshaw were 
the defendants, it was arranged that the proceedings 
should take place before this judge. A short time be- 
fore the day set for the trial he suddenly and unex- 
pectedly declined to preside, and refused to give the 
reasons for his action. 

Thereupon Senator Sawyer, apparently striving to 
break the force of a statement of facts that could not 
long be withheld from the people, published an ac- 
count of an interview between himself and ex-Con- 
gressman La Follette, in which, he said, he had offered 
La Follette a retainer of $500 for his services in the 
cuse on the side of the defendants. Both of these 
men were prominent Republicans, La Follette having 
been a member of McKinley’s ways and means com- 
mittee. He was also a brother-in-law of Judge Sie- 
becker, and had been his law partner. Sawyer was 
bondsman for Harshaw and Guenther. 

The publication of Sawyer’s account of the inter- 
view caused La Follette to give his story to the public, 
over his signature, in the leading Republican journal 
of Wisconsin. This course was taken in accordance 
with the advice of Judge Bunn, of the United States 
court, and other prominent men with whom La Fol- 
lette had been in consultation. The mystery about 
Judge Siebecker’s withdrawal was quickly cleared 
away. 

It appears that Sawyer, who had asked La Follette 
to come to Milwaukee and meet him at # hotel in that 
city, opened the conversation by inquiring whether 
Siebecker entertained any prejudice against Harshaw. 
The following is a part of La Follette’s story: 

“Mr. Sawyer said: ‘Pinney was employed by us to 
give an opinion in the case, but I knew you would 
know «aii about Siebecker, and I wanted to see you 
about him. These cases are awful important to us in 
the State, and we cannot afford to lose them. It coste 
me lots of anxiety. I don’t want to have to pay 
(naming a large sum of money, whether $100,000 or 
more I am not certain). Now I came down here 
to see you alone. No one knows I am to meet you 
here. I don’t want to hire you as an attorney in 
the case, La Follette, and don’t want you to go into 
court, but here is $50. I will give you $500 more or 
$1,000, or $500 more and $1,000 (Iam uncertain which he 
said), when Siebecker decides the case right.’ I said 
to him: ‘Senator Sawyer, you can’t know what you 
are saying to me. If you struck me in the face you 
would not insult me as you insult me now.’ 

“He said: ‘Wait, hold on.’ I was standing up. I 
replied: ‘No, you do not want to employ me as an at- 
torney; you want to hire me to talk to the judge 
about your case off the bench.’ He said: ‘I did not 
think you would take a retainer in the case. I did not 
think you would want to go into the case as an at- 
torney. How much will you take as a retainer?’ I 
answered: ‘You have not got money enough, sir, to 
employ me as an attorney in your case after what you 
have said to me.’ He replied: ‘ Well, perhaps [ don’t 
understand court rules. Anyway, let me pay you for 
coming down here.’ I said: ‘Not a dollar, sir,’ and 
immediately left the room.’’ 

After this story had been told to Judge Siebecker he 
declined to bave any thing to do with thetrial. As 
bondsman for Harshaw and Guenther, Mr. Sawyer has 
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been obliged to pay a considerable part of the sum of 
nearly $200,000 which the State has recovered from 
them. Ashe hasa fortune of at least $10,000,000, the 
payment has not embarrassed him. 

The history of the proceedings agaiust the ex-treas- 
arers in Wisconsin would be incomplete without some 
“eference to this incideut.—New York Times. 





THE SACRED TWELVE. 


‘HE institution of trial by jury is regarded by mod- 

ern lawyers with Jess awe and complacency than 
were formerly deemed to be decent and appropriate. 
In civil causes a jury has already ceased to be the 
machinery most commonly employed for the determi- 
nation of issues of fact, and even in criminal trials the 
bold voice of the reformer has begun to cry for altera- 
tions and innovation. Attention has lately been 
pointedly directed to some of the peculiarities of the 
jury system by the remand of a half-tried murderer 
until the following sessions because a juror went home 
to lunch, and by the adjournment for weeks of the 
Hansard case after a great number of persons had 
been engaged for many days in partly trying it. It 
may be interesting to note how these peculiarities have 
obtained their place in our law. 

The unanimity of the jury in criminal cases, either 
for acquittal or conviction, has long, perhaps always, 
been regarded as essential, although a passage in Brit- 
ton has been understood to suggest that in his day 
(when jurors still decided on their own knowledge) a 
dissenting minority was sometimes taken out of the 
jury and replaced by other jurors if they swore they 
knew nothing about the matter. And few English 
lawyers would be prepared to go beyond Sir J. F. 
Stephen’s proposal to accept the verdict of a consider- 
able majority, but only where it was for acquittal and 
where no unanimous verdict could be procured. In 
civil cases however it seems clear that in and before 
the reign of Edward I, the judge could take the verdict 
of a majority; but it was settled before the end of the 
fourteenth century that this was not the law, the judges 
ruling that ‘if there be eleven agreed, and but one 
dissenting, who says that he would rather die in prison, 
yet the verdict shall not be taken by eleven, no nor yet 
the refuser fined and imprisoned; and therefore where 
such a verdict was taken by eleven, and the twelfth 
fined and imprisoned, it was upon great advice ruled 
that the verdict was void, and the tweifth man deliv- 
ered, and a new venire awarded; for men are not to be 
forced to give their verdict against their judgment.”’ 
In spite however of the apparent fairness of this last 
sentiment, it was long held to be the duty of the sheriff 
to send jurors who could not agree after the judge ina 
cart as he went round circuit, and to deny them fire and 
food until their judgments accorded. It was not in- 
deed finally settled until 1866, though first decided a 
century earlier, that if the judge, despairing of an 
agreement being reached, discharged a jury in a crimi- 
nal case, the prisoner could be put upon his trial again. 

The “ patriarchal and spostolical number of twelve ”’ 
as the proper and only admissible number fora jury 
trying cases according to the common law has come 
down to us from remote antiquity. Coke thought 
that its origin was surrounded with abundance of mys- 
tery, and it seems clear that as a ‘“‘ legal number” it is 
far older than the petty jury itself. Yet it was not 
always universal. In 1652 a Cornish custom to have 
juries of six was declared to be bad, but evidence was 
given that such juries had been widely used in the 
county, and by a special statute of Henry VIII juries 
of six were allowed in Wales. The County Court jury 
of five is of course a very recent, and some think a very 
unfortunate, innovation, and the court in which it sits 


— ei cannanneateeaesmnes —— 





is itself onty fifty years old. But the jury of the Grang 
Assize consisted of sixteen men, which still finds a par. 
allel in the jury of presentments of the liberty of the 
Savoy. The modern grand jury, the coroner's jury 
and the jury at lunacy and ecclesiastical inquisitions 
number any thing between twelve and twenty-three, 
whereof twelve at least must agree on a verdict, 8» 
much for the law; the practice is, at least according to 
common report, that where the jury consists of twelve 
only, one petty juryman can get the plaintiff a verdict 
or acquit the prisoner, if only he is sufficiently obsti. 
nate and if he have breakfasted with foresight and dis 
eretiou.—London Law Journal. 


——_____— 


ACCEPTANCE OF A DOUBTFUL TITLE. 


OME caution must be used in accepting the familiar 
maxim that a doubtful title will not be forced on 

a purchaser. The question naturally arises, to whom 
is it doubtful? A purchaser may feel doubtful bim. 
self, or his solicitor or counsel, or even a judge, may 
feel so, and yet he may have to take the title. In 
Heaysman and Tweedy’s Contract (noted in London 
Law Times, volume 95, page 203) land was leased by the 
freeholder to H. for twenty-one years from March, 1876. 
H. deposited the lease with T. as security for a loan. 
The assignee of the freeholder recovered judgment 
against H. in an action for ejectment, H. not appear 
ing to the writ. T. bad died, but his executors were 
not parties to the action, and had no notice of it. J. 
conveyed the land in fee-simple to W., and W. agreed 
to sell it to Tweedy. The latter required that the lease 
should be surrendered at W.’s expense, or, at all 
events, given up before completion, on the ground of 
possible trouble owing to the fact that the lease had 
been deposited to secure money which had never been 
repaid, and that it was not in the lessor’s possession. 
The vendor did not admit that any trouble could arise, 
but offered to give au indemnity against claims under 
the lease. The indemnity was not accepted, and the 
vendor took out this summons, asking for a declara 
tion that the requisitions and objections had been suf- 
ficiently answered, and a good title had been shown. 
The Court of Appeal held that the probability of the 
equitable mortgagee taking proceedings to set aside 
the ejectment judgment was too remote to be regarded 
as a reasonable blot on the title, and, as the vendor 
had offered to give an indemnity, the purchaser's ob- 
jection must be declared sufficiently answered, though 
the court below had been in favor of the purchaser. 
In Dart’s Vendors and Purchasers (6th ed., pp. 12314) 
there are given seven classes of cases in which the titles 
would be considered too doubtful to be forced on pur 
chasers. ‘They may be summarized as follows: | 
Where a court of co-ordinate or superior jurisdiction 
has expressed an opinion adverse to the title % 
Where a court of court of co-ordinate or inferior juri* 
diction has expressed an opinion in favor of the title, 
and the court disagree with that opinion. 3. Where 
the question arises on the construction and operation 
of some ill-expressed and inartificial instrument. 4 
Where the title depends on a general question of law 
which is unsettled. 5. Where a third party puts ina 
claim not obviously frivolous, so that the purchaser 
will be involved in immediate litigation. 6. Where 
the title rests on a presumption of fact of such a kind 
that a judge in charging a jury would leave it to them 
to say whether the presumption was so strong as to be 
conclusive of the fact. 7. Where there are circum 
stances which raise a strong, though not conclusive 
presumption of a fact fatal to the title. ’ 
Probably the vendor in Heaysman and Tweedy’ 
Contract will not be called upon to pay any thing llr 





der his indemnity, and the purchaser will have his 
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property free from molestation, as the lease has less 
than four years torun. Still, it must net be forgotten 
that an indemnity against possible flaws ina title is 
not the same thing to a purchaser as a clean title. The 
gendor may become insolvent, and then his covenant 
may be worth little or nothing, or he may dispute his 
liability and the purchaser may find himself landed in 
,alawsuit. The courts will not force a purchaser to buy 
a lawsuit, but here there must be some reasonable 
probability of an action being brought by some third 
person before the purchaser will be entitled to avoid 
his contract. Otherwise no title would be safe, as 
every one is liable to have a frivolous claim made 
against him. ‘‘I quite agree,” said Baron Alderson in 
Cattell v. Corrall, 4 Y. & C. 228, at p. 237, ** that a pur- 
chaser ought not to be compelled to take such a title 
as on reasonable ground might be litigated; but then 
there must be a reasonable, decent probability of liti- 
gation.” —London Law T'imes. 





> 


SOME REMARKABLE JURIES. 





NE of the most sacred and cherished of English in- 
stitutions is that of trial by jury, but in connec- 
tion therewith many curious and amusing incidents 
can be recorded. Early in the present century an at- 
torney who filled the high office of sheriff, and who 
was somewhat of a wit, brought together a petty jury 
of twelve of the fattest men he could find. When they 


’ came to the book to be sworn it appeared that only 


nine jurors could sit comfortably in the box. The 
court was puzzled what to do; but after a good deal of 
laughing, and not a little squeezing and protesting on 
the part of the twelve ‘“‘goud men and true,” they 
managed to wedge themselves in. Literally they were 
a packed jury.” 

The learned recorder who presided requested that 
there should be no more ‘‘ fat panels” summoned to 
his court. The facetious high sheriff bowed acquies- 
cence; but, determined to have his little joke, sum- 
moned on the next occasion twelve of the leanest and 
tallest men that the country could produce. The droll 
eflect—there being room in the box for twelve more 
juors of the same dimensionus—moved the court to 
mirth, and it was some time before the administration 
of justice could be proceeded with. 

At another time the same humorous official impan- 
elled a jury of barbers; but the crowning joke occurred 
at the summoning of his fourth and last jury. For 
that term of the court the high sheriff, not having the 
fear of the recorder before his eyes, actually brought 
together a squinting jury. When these twelve queer- 
looking jurors came to be sworn, the court could no 
longer maintain its gravity, and recorder, mayor, al- 
dermen and barristers gave themselves up to uncon- 
trollable laughter. . 

At the Huntingdon Assizes in 1619 Judge Dodderidge 
reproved the sheriff for not returning jurors of suf- 
ficient respectability. At the next Assizes the follow- 
ing list was read out with peculiar emphasis, import 
and pause: Max King of Torland, Henry Prince of 
Godinanchester, George Duke of Somersham, William 
Marquis of Stukeley, Edward Earl of Hertford, Rich- 
ard Lord of Worsley, Richard Baron of Bythorpe, Kd- 
mund Knight of St. Neots, Peter Esquire of Easton, 
George Gentleman of Spaldock, Robert Yeoman of 
Barham, Stephen Pope of Weston, Humphrey Cardi- 
nal of Kimbolton, William Bishop of Bugden, John 
Abbot of Stukeley, Richard Friar of Ellington, Henry 
Monk of Stukeley, Edward Priest of Graffham, Rich- 
ard Deacon of Chatsworth. The jury thus summoned 


was “illustrious”? enough even for his lordship, who 
commented upon the ingenious industry of the high 
sheriff. 

In Brome’s “Travels over England’’ an account is 
given of a curious jury return at Rye. The author re- 








marks that by the Christian names then in fashion 
could be discovered the superstitious vanity of the 
Puritanical precisious of the age. The following isa 
list of the jurors: Accepted Trevor of Norsham, Re- 
deemed Compton of Battel, Faint-Not Hewet of 
Heathfield, Make Peace Heaton of Hare, God Reward 
Smart of Tiseshurst, Stand-Fast-on-High Stringer of 
Crowhurst, Earth Adams of Warbleton, Called Lower 
of the same, Kill-Sin Pimple of Witham, Return Spel- 
man of Watling, Be Faithful Joiner of Britling, Fly 
Debate Roberts of the same, Fight-the-Good-Fight-of- 
Faith White of Emer, More-Fruit Fowler of East Hod- 
ley, Hope for Bending of the same, Graceful Harding 
of Lewes, Weep-Not Billing of the same, Meek Brewer 
of Okeham. Surely a godly jury, and one more likely 
to err on the side of justice than mercy.—Tid-Bits. 





THE LITERARY FORGERIES IN EDIN- 
BURGH. 
T the High Court of Justiciary, Edinburgh, before 
the Lord Justice Clerk Macdonald and a jury, the 
charge against Alexander Howland Smith of fabricat- 
ing manuscripts or other documents of apparent his- 
toric or literary interest and disposing of them as 
genuine was recently concluded, the trial having lasted 
two days. The accused pleaded “not guilty.” Evi- 
dence was given at great length by persons who had 
purchased the manuscripts, which the accused had 
represented that he bad obtained in 1882 from what 
was considered the waste of a lawyer's office in Edin- 
burgh, adding that so far as he was concerned, he 
could guarantee their genuineness in every way. Mr. 
George Frederick Warner, assistant keeper of manu- 
scripts in the British Museum, said that in January 
last he was asked by the pro-fiscal of Edinburgh to 
make an examination of anumber of documents in 
connection with this case, and after the examination 
he came to the conclusion that the whole of them 
were spurious. ‘The paper on which the Burns letters 
were written was not at all like the paper used for let- 
ters of that period. Paper like it was never used by 
Burns himself. It was a coarse, rough paper, and had 
the appearance of having been torn in some cases from 
books. The poems were written on two kinds of paper, 
one of which was a quite modern cartridge paper, the 
other being a bluish paper of rather coarse make, and 
was the kind which would be used for legal drafts. 
The paper seemed to have been washed with a yellow 
substance to give it the appearance of age, and the soil- 
ing was not that of age, but was done of set purpose. 
It appeared to have been done by drawing the docu- 
ment across a wet, dirty surface. He gave various rea- 
sons for believing that the handwriting was not that of 
Burns. As to the Sir Walter Scott letters, they were 
not written on letter paper, but on coarse paper which 
bore the appearance of having been artificially tinted. 
The counterfeit letters were folded in a different man- 
ner from that which prevailed at the time, and differ- 
ent from the manner in which Scott usually folded his 
letters, Four letters, purporting to have been written 
in 1801, 1804, 1818 and 1820, were all written on paper of 
the same size aid water-mark, and were all addressed 
to the same individual. In the opinion of witness 
these letters were all written at the same time. George 
Smith Inglis, of London, professional expert in hand- 
writing, also gave evidence in support of the conten- 
tion that the documents were forgeries, and eventually 
the jury brought in the following verdict: “The jury 
unanimously find the prisoner ‘guilty’ of all the 
charges, and, by a majority, reeommend the prisoner 
to mercy on the ground that this is an unusual crime, 
und because of the easy facility of disposing of the 
spurious documents afforded him.’’ The prisoner was 
sentenced to twelve mouths’ imprisonment ~ 
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NOTES. 


OME limbs of the law never branch out.—Glens Falls 
Republican. 


Chancellor Kent, when asked by a hopeful law stu- 
dent what made him a great lawyer, laconically re- 
plied: *‘ Lack of law books.” Emphatically he was 
not a case lawyer. 


A special verdict by an Indiana jury in acase recently 
reported found that a railroad company was negligent 
in attempting “to have two trains going in opposite 
directions pass each other on the same track.” 


The Illinois Legislature has passed a law providing 
that ‘all questions of dispute between employers and 
employees, which cannot be amicably settled, shall be 
submitted to a board of arbitration.’”” Employers and 
the employed have a tacit right to arbitrate their dif- 
ferences everywhere, but Illinois is probably the first 
State to declare by law that such course ‘“‘shall’’ be 
taken. 


The learned and facetious Chief Justice Bleckley, of 
Georgia, thus tenderly touches an associate whose 
decision in a lower court is under review: ‘ Be- 
fore the translation of our brother Lumpkin to this 
bench, though his judicial accuracy was remarkable, 
he shared in the fallibility which is inherent in all 
courts except those of last resort. In some rare in- 
stances he committed error, and the very last of his 
errors is now before us for correction.”’ 


A gentleman in this city was recently visited by a 
justice of the peace from an adjoining town, who 
wanted to be enlightened on a point of law. The gen- 
tleman gave the desired information. When the vis- 
itor started to go he said: ‘‘I am much obliged to you 
for the information.” ‘* Oh! don’t mention it,” replied 
hisinformant. The justice by this time had closed the 
door, but he came back, and with the greatest sincerity 
assured his friend that he would never say any thiug 
about it.—Hurtford Courant. 


There is a judge in Chicago who rather prides himself 
on his vast and varied knowledge of law. The other day 
he was compelled to listen to a case that had been ap- 
pealed from a justice of the peace. The young practi- 
tioner who appeared for the appellant was long and 
tedious. He brought in all the elementary text-books, 
and quoted the fundamental propositions of law. At 
last the judge thought it was time to make an effort to 
burry him up. ‘Can't we assume,’ he said, blandly, 
“that the court knows a little law itself?’’ ‘‘ That’s 
the very mistake I made in the lower court,”’ answered 
the young man. “I don’t want to let it defeat me 
twice.’’ 


Nowadays, when so much is said about woman’s 
rights, many will be interested in knowing that, al- 
though the judicial bench is at present monopolized by 
man, at least once in the history of England a woman 
has acted as judge. This was in the reign of Henry 
VIII, and the woman to whom the unique honor fell 
was Lady Anne Berkeley, of Yate, in Gloucestershire. 
She had appealed to the king to punish a party of riot- 
ers, Who had broken into her park, killed the deer and 
burned the hayricks; and his majesty granted to her 
and others a special commission to try the offenders, 
armed with which she opened the commission, impan- 
elled the jury, heard the charge, and on a verdict of 
guilty being returned, pronounced sentence. 


There is one lawyer iu Buffalo, says the Express of 
that city, who will never again make use of Latin 
phrases in writing business letters. A short time ago 
he had to write a letter to a client of his in a neighbor- 
ing city regarding an important lawsuit that was to 
come up beforeth court ina few days. The informa- 


tion he solicited was highly essential to his case. Ip 
writing this epistle he made use of a letter-head, with 
his printed address at the top, and in closing his letter 
he signed it thus: “‘ John Langdon. Address ut supra,” 
After waiting several days for the reply, which did not 
come, he again wrote to his procrastinating client, and 
asked why he had not sooner answered his first letter. 
The next day he received a reply that his client had 
mailed an answer, and addressed it to ‘‘ John Langdon, 
Ut Supra, N. Y.” 


It is characteristic of our British cousins that al- 
though it has been found almost impossible to obtain 
from the courts of law protection of the rivers and 
streams whence drinking water is derived, yet that the 
highest court of appeal in the land at once granted the 
necessary legal safeguard when it was pointed out that 
the pollution of the water was such as to render it un- 
fit for the distillation of whisky. That was an argu- 
ment that seemed to touch the House of Lords, sitting 
as a court of appeal, in a particularly weak spot, and 
while the noble and learned legislators appeared indis- 
posed to do any thing that could appear as destined to 
encourage the consumption of pure water by legisla- 
tion preventing the discharge of sewage and other con- 
taminating matter into the streams, the moment that 
it was shown to them that impure water entailed bad 
whisky, the protection demanded was at once granted. 
—Tribune. 


Irish barristers on their call to the inner bar are very 
rarely on “call day” arrayed in silk gowns and full- 
bottomed wigs made for themselves. The “ new silks” 
generally appear in robes and wigs lent to them by 
their brethren, and which look at times any thing but 
smart. Thus Mr. Swift MacNeil, M. P., on his call 
within the bar, wore a full-bottomed wig lent to him 
by Mr. Dunbar Barton, M. P. This wig belonged to 
the great Lord Plunket, and both the Rt. Hon. David 
Plunket, M. P., a grandson of Lord Plunket, and Mr. 
Dunbar Barton, a great-grandson of the eminent chan- 
cellor, wore this wig on their call within the bar. As 
Lord Plunket, as solicitor-general for Ireland, was 
called within the bar presumably in his own full-bot- 
tomed wig, ninety years ago, and retired from the 
bench so far back as 1841, the wig in question, which 
was pressed into service within the last few weeks, is 
probably ninety, and cannot be less than fifty-two, 
years of age.—/rish Law Times. 


A short time since a man who,with his family, was on 
the verge of starvation, secured work in a packing- 
house of one of the great dressed-meat firms of Chicago, 
one of the Big Four who have been arbitrarily forcing 
up the price of meats all overthe country. The unfor- 
tunate man was so weak from the lack of food that he 
with difficulty performed the duties assigned him. One 
day, in his dire extremity, he had the temerity to pick 
from the floor, where it had been accidentally drop- 
ped, a pickled pig’s foot, and took from it a bite in the 
vain endeavor to satisfy his hunger. A zealous, well- 
paid, well-fed detective arrested him, entered a com- 
plaint of larceny against him before a magistrate, and 
he was held for the grand jury. That body, on hear- 
ing the particulars, dismissed the complaint as too 
trivial to be worthy of hearing, and the accused was 
discharged. Meanwhile his wife had become insane 
through the added trouble, his children had been re- 
moved by the authorities, and on his release he could 
find neither home, family, nor the miserable furniture 
which had been their all. And such as these are the 
firms which arbitrarily fix the prices of the poor mans 
meats and the farmer's live-stock! What would you, 
reader, think of a farmer who would arrest as a criml 
nal an employee who had helped himself to a fallen 
apple.—Rural New Yorker. 
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CURRENT TOPICS. 





Stare decisis, et non movere quieta is one of the 
most time-honored maxims of the law, and Courts 
rarely have the moral courage to confess and revise 
their own errors. But the Supreme Court of Penn- 
sylvania seems to be an exception to the general 
mle. The Philadelphia Press recently had an elabo- 
rate editorial giving a number of cases in which that 
Court has reversed its own judgments. It cited the 
case of a street opening in which the Court first de- 
cided, without dissent, that the act of May 6, 1887, 
prescribing a particular mode of procedure in road 
cases in cities of the first class, was constitutional. 
Three weeks later, another and similar case in rela- 
tion toa street opening came before it, and after 
considering that case the Court ordered a reargu- 
ment of the previous case, and after this rehearing, 
reversed itself by declaring the act unconstitutional. 
The Press quotes two additional cases, viz.: Taylor 
v. Young, and City of Reading v. Savage. In 
the first case named the Court decided without dis- 
sent that a notice to the representatives of a decedent 
is necessary after judgment on a mortgage before 
issuing execution under the act of April 24, 18384. 
The judgment was final, but upon petition of a num- 
ber of leading members of the Philadelphia bar a 
reargument was granted, and the Court reversed its 
decision. In the case of City of Reading v. 
Savage the Court held that the act of May 23, 1874, 
relating to cities of the third class, was unconstitu- 
tional because it was local legislation. This decision 
was given on the 30th of April, 1888. After the 
decision had been delivered, the judges became in- 
volved in doubt as to its correctness, and ordered a 
reargument without petition or request. The case 
was reargued February 2, 1889, and three weeks 
later the Court reversed itself by declaring the law 
constitutional. Justice Green, in delivering ‘the 
opinion of the Court, said: ‘‘It is satisfactory to 
know that while the case is still within our reach, 
we are able to correct our own error.” 

The list of cases in which the Supreme Court of 
Pennsylvania has reversed its own decisions includes 
anumber of other important instances. In the case 
of Pennsylvania Railroad Company v. Langdon, 
li Norris, 21, the Court held that the act of 4th of 
April, 1868, limiting the liability of common carriers 
for fatal accidents to $5,000, having been formally 
accepted by the railroad company, thereby became 
part of its charter, and was not repealed by the new 
Constitution forbidding such limitation upon dam- 
agesindamage cases. The opinion of the Court was 
delivered by Justice Paxson. In the case of Pennsyl 
vania Railroad Company v. Mary Bowers, 9 Crumrine, 
183, the same Court reversed itself, and Justice Pax- 
Sonagain delivered the opinion. He said: ‘‘I make 
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no apology for my change of views. Had I adhered 
to those formerly expressed, there might have been 
occasion for one.” The same Court again reversed 
itself in Yorke’s Appeal, 14 Outerbridge, 69. The 
question involved was the right to plead the statute 
of limitations in the Orphans’ Court. On reargu- 
ment three months after the first decision had been 
delivered, the Court overruled itself, and in the final 
decision Chief Justice Paxson said: ‘‘ It is far better, 
when this Court corrects a blunder, to correct it in 
a manly way than to imitate the ostrich by hiding 
our heads in the sand.” One of the most notable 
instances of the Court reversing itself is found in 
the case of Sanderson v. Pennsylvania Coal Company, 
113 P. R. 126. This case involved the question of 
damages to a spring stream on Sanderson’s property 
by drainage from a coal mine, and it came before 
the Court in various forms four times, The Court 
first decided, Justice Paxson only dissenting, that 
the coal company was liable for damages, and two 
additional decisions of the Court in the same case 
confirmed the first. Finally on the fourth argument 
of the case the Court reversed itself. Justice Clark, 
in delivering the opinion of the Court, said: ‘‘It is 
with the greatest reluctance we conclude to reverse 
a former judgment of this Court * * * buta 
majority of this Court, as it is now constituted, 
satisfied that the rule laid down in that opinion and 
judgment is a wrong one, feel constrained to adopt 
a different rule and enter a different judgment.” 
The changed judgment in this case was not caused 
by any change in the personnel of the Court. 

The Philadelphia Times notes many other instances 
in which this Court has reversed its own judgments 
in important cases, and in several of these instances 
the reversal was by the same judges who first de- 
cided the same case. In two notable cases the judges 
ordered a reargument without petition or request 
because they had become doubtful as to the correct- 
ness of their judgment, and in other cases they re- 
versed themselves in the same cases upon petition 
for reargument. So far from being discreditable to 
the Court to revise its judgment on an important 
question, the tone of the decisions, as will be seen 
by our quotations from them, proves that the judges 
have regarded it as entirely consistent with the 
dignity of their office to confess their mistakes in 
the manliest way, and invite public confidence in 
their intelligence and integrity by correcting their 
errors. We cite these cases in answer to many who 
thoughtlessly assume that when the highest Court 
of a State renders a decision its sanctity cannot be 
questioned. The Pennsylvania judges have taught 
us that they themselves confess their fallibility, and 
have illustrated the highest integrity and manhood 
by reversing their judgments when justice or public 
policy demanded it. 





The probationary principle of releasing prisoners 
under license has been found in New South Wales 
to work in a highly satisfactory manner. The new 
method has been less than eighteen months in opera- 
tion, but the results so far are certainly encouraging. 
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In only one case out of thirteen where the experi- 
ment has been tried has the privilege been misused, 
and the offender has had cause to regret his folly by 
being called upon to serve the remainder of his 
original sentence. Other examples show that the 
persons to whom this measure of leniency has been 
extended have taken advantage of the opportunity 
to redeem their fault. Avoiding the contaminating 
influence of the jail, which might have driven them 
into permanent association with the criminal class, 
they have been able to retrace their false step and 
to re-enter the ranks of those striving to earn their 
living honestly. The methods adopted in New 
South Wales, though proceeding generally on the 
same lines which prevail in the other colonies where 
a similar system is being tried, have been modified 
in some respects in accordance with the teachings 
of experience. Great care is observed that the 
privilege shall not lose its value by indiscriminate 
application. With rare exceptions the probationary 
license is granted only in cases of first offenders, 
and not then unless there is good reason to believe, 
from the nature and circumstance of the offense, the 
prisoner’s previous history, character and mode of 
life and his conduct in prison, that he seriously in- 
tends and is capable of returning to an honest life. 
Before liberation, arrangements are made with those 
who petition in his behalf to secure him work on his 
release, if possible in the country and removed as 
far as can be from the associations and the surround- 
ings in which he was placed at the time of the com- 
mitting of his offense. When released he is con- 
fined to the limits of the district which has been 
fixed upon, and he is bound to report himself at 
regular intervals to the police at the nearest station. 
His behavior and mode of life are noted, and if it 
be found that the conditions of the license are not 
being observed and that the licensee is lapsing into 
a dishonest way of life, the license can be immediately 
forfeited and he is returned to jail to serve out his 
former sentence. In the working out of this ticket- 
of-leave system very much depends on the cordial 
and intelligent co-operation of the police. The 
position of the licensee would be rendered unendur- 
able if he were subject to the constant ‘‘ shadowing ” 
and harassing of the police, but it has been found 
quite possible to keep a constant supervision over 
the probationer without resorting to measures of 
unnecessary harshness. The Minister of Justice in 
New Svuth Wales is convinced that, properly ap- 
plied, the system can be made a valuable aid in the 
reformation of those who, under other circumstances, 
might find their first step in crime a fatal plunge 
into the abyss. He adds the recommendation that 
it would be well to adopt the Queensland example 
of giving the judge the power of conditional libera- 
tion at the time of passing the sentence, so that the 
evil of jail contamination might be altogether 
avoided in those cases where such clemency is 
deemed desirable. 


In a late Alabama case the difference between the 
gift of a depositor’s book, showing a deposit in a 
National bank, and a gift of a savings bank book was 


properly pointed out by the Court on the following 
principles: A savings bank book is the record of 
the customer’s account, and its mere production ay. 
thorizes the control of the deposit. Like the key 
to a locked box, a gift of it furnishes the key to the 
locked contents. Not so however with the pass 
book of a bank, holding a deposit subject to the de. 
positor’s check. Such banks are banks of issue, 
discount and deposit. The deposit is subject to the 
check of the depositor, and the delivery of the pass. 
book is not the best delivery available under the 
circumstances. The money cannot be withdrawn by 


the production of the pass-book but on the check of . 


the depositor without the production of the book, 
Jones v. Weakley, Sup. Ct. Ala., Feb. 6, 1893. This 
decision is upheld by the trend of authority and 
rests upon a sound distinction. Fora valuable note 
on the gift of checks, see Re Taylor (Penn.), 18 
Lawyers’ Reports, Annotated, 855. 


‘¢ What is the fifth commandment?” is a question 
which most people who go to church and read their 
Bibles and prayer books will think it easy to answer; 
but the Hartford Times is perplexed by doubts on 
the subject. The so-called ‘‘ Ten Commandments,” 
delivered through Moses to the ancient Jews, are 
contained in Exodus, xx, 3-17, and repeated ina 
hortatory form in Deuteronomy, v, 7-21. In Exodus, 
xxxiv, 28, the number seems to be fixed at ten; but 
various opinions exist as to the manner of dividing 
them. The Roman Catholics and the Lutherans 
unite in one, what most Protestants consider the 
first and second commandments; and they also divide 
the tenth (numbered according to Origen’s arrange- 
ment) into two. The commandments are not 
numerically divided in the Pentateuch, and it is not 
clearly apparent that the real number is not nine, 
instead of ten. The confusion of the arrangement 
has long been a source of doubt and perplexity to 
many Bible readers. The modern Jews, in accord- 
ance with the old and comfortable belief of their 
race, that they are God’s ‘‘ chosen people,” who are 
singled out for the manifestations of the favor of 
the Deity, adopt the Talmudical arrangemeut and 
make the first commandment to consist of the dee 
laration, ‘‘IT am the Lord thy God, who brought 
three out of the land of Egypt,” etc. This is ob 
viously a general declaration, and not a command- 
ment; but, having made it the first commandment, 
the Jews are obliged, if they would limit the whole 
number to the desired ten, to run into one the next 
two, which most Protestants regard as Nos. 1 and 
2, though the common sense of the reading would 
seem here to justify the arrangement which runs the 
generally accepted first two into one. Howevet, 
the arrangement recognized by the Greek Chureb, 
and now by most Protestants, called the Origenian 
division, was generally adopted by the early Chns 
tian Church. But in western Europe this division 
faded out. It was revived, about the time of Co 
lumbus, by Leo Judw, in his catechism, and by 
Calvin soon after. Better than all of this body of 
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jzed people, is the divine and always impressive 
simplitication of the moral law proclaimed by Jesus, 
who reduced it all to two simple but comprehensive 
and sublime commandments, 


The rights of members of an insolvent mutual 
benefit society have recently been considered by the 
Supreme Judicial Court of Massachusetts in the case 
of Fogg v. Supreme Lodge of Order of Golden Lion, 
33 N. E. Rep. 692, where it was called upon to dis- 
tribute the assets of such a society, and in so doing 
decided some interesting points of law. It was con- 
tended in behalf of certain certificate holders that 
the whole business prosecuted by the Order of the 
Golden Lion was illegal, and wiltra vires, and that 
therefore all moneys collected by it from its apparent 
members were paid without consideration, and 
might be recovered back in actions for money had 
and received. But the Court refused to follow this 
line of argument, holding that even if the business 
were illegal the money was voluntarily paid and 
therefore could not be recovered. The Court was 
also required to decide whether certificate holders 
had lost their right to prove claims against the re- 
serve and benefit funds in the hands of the receiver 
by failing to pay assessments which were illegal by 
reason of irregularities of the officers in laying the 
same or otherwise. The principal grounds of ille- 
gality which were suggested by counsel were these: 
(1) That paid agents were employed to solicit or 
procure business, and that by reason thereof, under 
the Massachusetts statute, no assessment could 
legally be laid, and no business could legally be done ; 
(2) that assessments were laid in violation of the pro- 
visions of statute that no assessment shall be made 
while there remains unexpended in the benefit fund 
an amount equal to one assessment. ‘‘If holders of 
certificates,” said the Court, ‘‘ intended to rely upon 
considerations like these to enable them to maintain 
their standing in the order without paying the as- 
sessments, good faith toward the order, and toward 
other holders of certificates, who were paying their 
assessments without objection, required that a state- 
ment of the reasons for not paying the assessments 
should be promptly made; otherwise all persons 
concerned would go on under the belief that no such 
ground of objection was to beurged. It is not sug- 
gested that any holder of a certificate ever placed 
his failure to pay an assessment on these grounds, 
ormade it known to the order that he should insist 
on his rights as a holder in good standing, in spite 
of his omission to pay the assessments. Therefore, 
this ground of claim is not now open. Any other 
construction would lead to hopeless confusion and 
difficulty.” The National Corporation Reporter says 
that “this decision seems to be based upon the 
Plainest principles of justice, and is aimed at that 

class of persons who desire to share in the 
profits of an enterprise while it is prosperous, and 
to escape their share of the loss when it falls into 
difficulties. The sooner all these people learn that 
they cannot blow hot and cold at the same time,the 
better,” 


i 





action to recover damages for an alleged libel, per- 
petrated in the form of an epitaph on a tombstone. 
The plaintiff is one James Paine, and the defendant 
is his father-in-law, one George Grim. The story is 
thus related by the Washington Post: Returning 
suddenly to his home one evening last February, 
Paine found his wife entertaining a ‘‘ gentleman 
friend,” as they say in Nebraska and elsewhere. 
Apparently this annoyed Paine, for a row ensued, 
in the course of which a coal oil lamp was upset and 
its contents spilled freely over Mrs, Paine’s clothing. 
Mrs. Paine happened to be wearing the clothing at 
the time, and, as it was subsequently ignited through 
contact with the stove, she was burned to a crisp. 
They arrested Paine on a charge of arson or some- 
thing of that sort, but he proved that the fire was 
wholly accidental, that Mrs. Paine had caught from 
the stove while she warmed herself after the fight, 
and he received full exoneration at the hands of the 
law. Father-in-law Grim however was not so easily 
satisfied. He collected the scattered slag which rep- 
resented what was left of Mrs. Paine, carried it 
away and afterward buried it beneath an imposing 
tombstone, more than six feet high, whereon he had 
inscribed a legend to the effect that his daughter 
had been murdered by her husband. And now the 
libel suit sets in, and all that section of Nebraska, 
with yawning ear and starting eyeball, awaits the 
flow of spicy revelation. In this the expectant mul- 
titude will no doubt be gratified at the proper time, 
but meanwhile it occurs to us that to make a tomb- 
stone party to a libel will be to set up a most dread- 
ful precedent. If all the fiction that has found cur- 
rency in epitaphs could be gathered together for 
publication, it would fill a volume larger than the 
adventures of Baron Munchausen, Gulliver, Eli 
Perkins, Mulhatton, Pantagruel, and a hundred 
others of the same sort put together. The first step 
in such an enterprise is the beginning of incalcu- 
lable woe. It is a step that should never be taken, 
or, if taken, never be countenanced by the courts. 
The tombstone is a licensed liar. It has practiced 
without protest or hindrance since the day when 
men first learned how to make a lithograph. Its 
slanders have harmed nobody on earth, nor have its 
eulogies promoted any one in heaven. Mr. Paine, 
of Lincoln, should not dispute its prerogative. He 
should not set in motion an agitation that may fill 
the world with turmoil. ‘‘Let sleeping dogs lie” 
is a good old maxim of our forefathers. The same 
injunction may be employed with reference to 
epitaphs. 


The London correspondent of the New York 
Times, writing under date of August 17, says that 
the barristersof London have at length made a move 
to form a bar association, with the object of over- 
riding, if possible, the benchers of the different inns 
and temples and doing something ina practical way 
for the betterment of their branch of the legal pro- 
fession. A call has been issued which is supported 
by a large majority of the members of the bar, but 
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it does not define in specific terms what is proposed. 
The great grievance is, of course, the dearth of 
briefs, or, rather, the monopoly of briefs by the com- 
paratively few of the great number of barristers, 
The army of London barristers, as one of the Justices 
of the High Court of Justice a few months ago de- 
nominated the gown-wearing lawyers, numbers nine 
thousand five hundred and sixty, and the vast num- 
ber increases yearly, notwithstanding the host of 
unemployed, unbriefed members, and the capital 
required to enable aspirants to read, eat the pre- 
scribed dinners at the inns or temples, and live while 
waiting for briefs. The greater number of barristers 
congregate in London, but there is a considerable 
array scattered over the United Kingdom. The 
practicing London solicitors constitute another for- 
midable branch of the legal profession, four thou- 
sand five hundred and twenty-eight of them being 
in active practice. The population of London ap- 
proximates six millions, including the adjacent out- 
lying districts. It is not only the commercial and 
political centre of Great Britain, but also the seat 
of the great Royal Courts of Justice. But notwith- 
standing the great aggregation of people and the 
vast importance of all the interests of every kind 
and description concentrated there, the fact that 
fourteen thousand and eighty-eight men live by the 
legal profession seems a little startling. The plaint 
of the barristers is, ‘‘ There is not enough for us all 
to do.” One thing is certain, the competition does 
not benefit litigants. It is certain, also, that the 
excess of gentlemen “learned in the law” does not 
expedite the course of justice. 


——_>__—_ 


SPECIFIC PERFORMANCE—PART PERFORM- 
ANCE. 


UTAH SUPREME COURT, APRIL 15, 1893. 


BRITTON v. VAN CoTT. 

A verbal contract, whereby plaintiff agrees to live with, and 
take care of, an old woman until her death, in considera- 
tion of her promise to leave all her property ta plaintiff, is 
taken out of the statute of frauds by the rendition of the 
service during the life-time of the woman; and, after her 
death, equity will specifically enforce the contract, on the 
theory of part performance, since the services rendered are 
of a peculiar character, not intended by the parties to be 
measured by a pecuniary standard. 


Arthur Brown, for appellant. 


Barlow Ferguson and Waldemar Van Cott, for re- 
respondent. 


Miner, J. Plaintiff alleges in her complaint that 
Lydia Davis died at Salt Lake City, January 27, 1890, 
possessed of certain real and personal property situ- 
ated in Salt Lake county, Utah, and, so far as material 
to this discussion, further, in substance, alleges that 
Lydia Davis had no relations closely allied to her, and 
now living in this country. That she was a very old 
woman, but in good health, at the time of the contract, 
and was living alone, and had no one to look after her, 
care for her, cherish her, or to be cherished and loved 
by her. That the plaintiff had formerly been with and 
remained with Lydia Davis at divers times before, 
and she was well acquainted with the plaintiff. That 
about the 15th of October, 1889, Lydia Davis proposed 
to plaintiff, who was then a young girl of sixteen years, 
that if; she would, come sand] live with her, and take 





ee 
care of her, until the time of her death, she would 
leave all her property to the plaintiff, and her Property 
should belong to the plaintiff at the time of her death, 
The same proposition was made by Lydia Davis to 
plaintiff's parents, in her behalf. That after consider, 
ing the matter the said offer was accepted by the plain 
tiff, and she went and lived with Lydia Davis on the 
terms of the agreement, so made and accepted, became 
a part of her family, worked for her, lived with her, 
and did and performed every thing that a daughter 
could do for said Lydia Davis, while she lived. That 
this agreement was entirely satisfactory to Lydig 
Davis and to the plaintiff. That plaintiff continued to 
perform whatever service the said Lydia Davis desired 
as long as she lived. That said Lydia Davis was takey 
sick in the fall of 1889, and plaintiff remained with her, 
attended and comforted her, until she died. Thatall 
of said work was done upon the faith of the fulfillment 
of said promise and agreement. ‘“ That plaintiff isin 
possession of the house where she and said Lydis 
Davis lived. * * * Wherefore this plaintiff prays 
judgment that it may be decreed that she is entitled 
to the estate of said Lydia Davis, subject to the pay- 
ment of other debts; that the said Elizabeth Wilson 
be entitled only to the household furniture in exist. 
ence at the time of the execution of the said will; and 
that the claim of unknown or known heirs may be 
quieted by the decree of this court in pursuance of the 
statute in such cases made and provided; and that the 
said Waldemar Van Cott, administrator, may be re- 
quired to recognize this plaintiff as entitled to all the 
residue of the said estate; and for such other and fur 
ther relief as may be proper in the premises.”’ To this 
complaint the defendant files his demurrer, and alleges 
that the same does not state facts sufficient to consti- 
tute a cause of action. The court sustained the de 
murrer. The plaintiff duly excepted, and appeals from 
the order sustaining the demurrer. 

In this Territory the statute of frauds is in full 
force. 2 Comp. Laws, § 2831. It is therefore incum- 
bent upon the appellant to show by her complaint that 
she has partly or wholly performed her contract, so as 
to take it out of the statute of frauds. ‘* When the 
consideration of the agreement consists in work, labor 
and services personally done and rendered by the 
plaintiff, if the value of the same can be ascertained 
with reasonable accuracy in an action at law, and ade 
quately compensated by the recovery of damages, then 
neither the services themselves nor the payment for 
them will avail as a part performance of the verbal 
agreement. But if the services are of such a peculiar 
character that it is impossible to estimate their valae 
by any pecuniary standard, and it is evident that the 
parties did not intend to measure them by any suoh 
standard, then the plaintiff, after the performance of 
these services, could not be restored to the situation in 
which he was before, or be compensated by any re 
covery of legal damages.”’ Under these circumstances 
the rendition of the services is a part performance ofa 
verbal agreement. The act of part performance of & 
verbal agreement for services must be such that it 
would be afraud upon the party performing for the 
other party to refuse to perform his part as agreed 
between them. Pom. Cont.,§ 114. The case of Rhodes 
v. Rhodes, 3 Sandf. Ch. 279, will illustrate the rule: 
‘A person verbally agreed to convey a tract of land to 
his brother in consideration that the latter should sup 
port, nurse and take care of him during his life-time. 
He was subject to epileptic fits, and the brother faith- 
fully performed the agreement on his part—nu 
maintained and took care of the invalid during the 
rest of his life—but did not take possession of thel 
or in any other way affecting it directly. This cot 
tract was specifically enforced against the heirs of the 
vendor, the court holding that the services rendered 
by the plaintiff, or procured to be rendered, were, ul 
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Ss 
der the circumstances, a part performance. The rea- 
gous for the decision are seen in the following extract: 
‘Payment of the consideration will not in general be 
deemed such a part performance as to relieve a parol 
contract from the operation of the statute. But the 
reason for this, viz., that in such case the repayment 
of the consideration will place the parties in the same 
situation in which they were before, shows that the 
rule applies to a moneyed consideration only. If the 
gonsideration of the contract be labor and services, 
those may be sometimes estimated, and their value 
liquidated in money, so as to necessurily make the 
yendee whole on rescinding the contract. But in a 
case like this, where the services to be rendered were of 
guch a peculiar character that it is impossible to esti- 
mate their value to the plaintiff by any pecuniary 
standard, and where it is evident that he did not in- 
tend to measure them by any such standard, it is out 
of the power of any court, after the performance of the 
services, to restore the plaintiff to the situation in 
which he was before the contract was made, or to 
compensate him in damages.’ ‘The principle of this 
case is sound, and the decision itself in strict conform- 
ity with the series of later English cases which extend 
the remedy of specific performances to agreement for 
services. [n Davison v. Davison, services of a son 
were held to bea good part performance of his father’s 
verbal agreement to leave him a farm after the father’s 
death.” 13 N. J. Eq. 246. In ‘T'wiss v. George, 33 Mich. 
38, it is held that an arrangement between a stepson, 
just come of age, aud about to leave home and set up 
for himself, and his stepfather, that if the former 


“would stay with the latter, and work the farm and 


take care of the family, he should have, in considera- 
tion thereof, a deed to one-half the farm, which is 
shown by the evidence to have been a distinct and 
definite agreement as to the land and the considera- 
tion, aud not a mere vague expectation, is sustained, 
and specifically enforced, after a substantial perform- 
ance of the consideration. In Lowry v. Tew, 3 Barb. 
Ch. 413, it is held that the principle upon which courts 
of equity hold that a part performance of a parol 
agreement is sufficient to take a case out of the statute 
of frauds is that a party who has permitted another to 
perform acts on the faith of an agreement shall not be 
allowed to insist that the agreement is invalid because 
it was not in writing, and that he is entitled to treat 
those acts as if the agreement, in compliance with 
which they were performed, had not been made; in 
other words, upon the ground of fraud in refusing to 
execute the parol agreement after a part performance 
thereof by the other party, and where he cannot be 
placed in the same situation that he was in before such 
performance by him. ‘aking possession under such 
agreement, accompanied with other acts which cannot 
be recalled, so as to place the party taking possession 
in the same situation that he was in before, has always 
beeu held tu take such agreement out of the statute of 
frauds. See 2 Story Eq. Jur., § 761, and the cases 
there referred to; Keatts v. Rector, 1 Pike, 419. Part 
Performance of a parol agreement will authorize a 
court of equity to decree a specific performance of the 
Contract on the ground that unless the agreement was 
earried into complete execution it would be a fraud on 
the party who had performed. So, in Lobdell v. Lob- 
dell, 36 N. Y. 327, it is held: “A parol agreement 
between father and son to the effect that if the son 
Would enter upon and improve the land the father 
Would make him a deed of the same, and in pursuance 
thereof the son entered upon the land and improved 
it, held not to be within the statute, and to be founded 
Ypon sufficient consideration.’ While in Cronk v. 
Trumble, 66 Ill. 428, in a case where the complainant 
had entered into a contract with his father, by which 

agreed to support his father and mother during 
their lives, pay all debts owing by the former at his 





death, and pay certain specified sums to certain of his 
co-heirs, in consideration of which he was then to be- 
come the owner of the farm on which he then resided 
with his father, and it appeared that at the time of the 
filing of his bill for a specific performance of the con- 
tract his mother was still living, and might live for 
many years, and that he bad not paid one of the heirs 
the sum he agreed to pay, held, that until be bad paid 
such sum, and supported his mother during her natural 
life, he had not clothed himself with the right to de- 
mand a deed. 
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SHOULD JUDGES BE APPOINTED OR 
ELECTED? 

es Federal judges are all appointed by the presi- 

dent, with the consent of the Senate, and hold 
their offices during good behavior. The judges of the 
several States are appointed or elected, aud hold office 
as the Constitutions of the States severally provide. 
These Constitutions have been so often changed that I 
am not sure that [ can write them all down correctly; 
but so far as I have the means at present of knowing, 
their arrangements are as follows: In eight of the 
forty-two States the judges of the highest courts are 
appointed by the governors, with the consent of the 
Senate or a Legislature or a council; in seven they are 
elected by the Legislature; in twenty-seven they are 
elected by the people. In eight of the States, New 
Hampshire, Massachusetts, Connecticut, Delaware, 
North Carolina, South Carolina, Florida and Alabama, 
the judges of the highest courts hold their offices dur- 
ing good behavior; in six, New York, Pennsylvania, 
Maryland, Louisiana, Tennessee and West Virginia, 
they hold for terms between ten and fifteen years; in 
two, [llinois and Colorado, for nine years; in five, Vir- 
ginia, Kentucky, Michigan, Arkansas and Wyoming, 
for eight years; in Minnesota for seven years; in Ohio 
for five years; in Georgia for three years; in all the rest 
for six years, except that Vermont elects her judges an- 
nually by the Legislature, and Rhode Island elects hers 
by the Legislature, to hold during its pleasure. Now, 
after reading this catalogue, let us call to mind that 
according to the dogma of the common law, and the 
rule of stare decisis, every one of these judges, so ap- 
pointed or so elected, for terms long or short, makes 
law in some degree, great or small, for the whole Eng- 
lish race, which lives upon reports, near or afar, ex- 
cepting those autonomous States which have had the 
courage and the wisdom to condense their laws into 
Codes. 

In framing the judicial department of some of our 
States, and particularly the new ones, we have forgot- 
ten the lessons and departed from the practice of the 
statesmen who contrived our system of Federal gov- 
ernment. This system was but the evolution of move- 
ments that had been struggling and swelling for ages 
in the mother country between the sovereign and the 
people. Our fathers of the Revolutionary period con- 
sidered profoundly the formation of a judiciary and 
the best means of securing fit occupants, and of plac- 
ing them above the reach of temptation. They under- 
stood well that the functions of the judicial depart- 
ment were different from those of the legislative or the 
executive. These two represent the people and are 
chosen to execute their will; the judges are but inter- 
preters of the law. They have nothing to do with the 
will of the people, except as that will is expressed in 
the laws of the land. 

The problem is simply this, how to get the best 
judges and make them safe against temptation. We 
have but three means of selection—a convention of 
the people, the Legislature or the chief executive. A 
popular convention has rarely the knowledge and fre- 
quently not the disposition to choose the fittest lawyer 
for their judge. Generally the members of these con- 
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ventions do not know and cannot know whom that 
fittest person is, or if they know, they are apt to be 
swayed by personal or party motives. If an architect 
or an astronomer were to be made a public officer, who 
but a lunatic would think of making him elective by 
popular vote? We in New York have had some ex- 
perience of a mistake in that respect. By the Consti- 
tution of 1846 the canals and prisons of the State were 


put into the charge of two sets of officers elected by’ 


the people. This was an object lesson easy to under- 
stand, and the power of appointment was taken from 
the general body of the people and devolved upon the 
governor. 

A choice by the Legislature is subject to many of the 
objections which can be offered to a selection by popu- 
lar convention, and it is subject to the further objec- 
tion that it devolves upon the Legislature functions 
which do not properly belong to it. The closer a legis- 
lative body is confined to the making of laws and the 
less scope is allowed to other measures, the better for 
the laws themselves. 

On the other hand, a president or a governor is 
usaally a person of some distinction who has already 
shown ability and discernment. He may indeed abuse 
his trust, and choose the unworthy or unqualified to 
office, but the chances are greater that he will make a 
wise choice than that such a choice will be made by a 
casual assembly of the wise aud the unwise, brought 
together for a day, and animated more by considera- 
tions of party than of country. We have seen in our 
late president the choice of the highest judges made 
with wise discernment. 

It is by no means true that popular election is re- 
garded with such favor as to be resorted to whenever 
an opportunity occurs for filling the various agencies 
most important in the conduct of life. The absten- 
tions from the polla, so frequent and so increasing of 
late, are proofs that the people do not, except on occa- 
sions of great excitement, take to voting as if moved 
by instinct. In 1884 one city of Massachusetts, out of 
eight thousand six hundred and ninety-nine voters 
found only six thousand one hundred and eight at the 
polls. On subjects not political nobody thinks of call- 
ing for a popular vote; the subject of religion for in- 
stance. While the citizen is, us we have seen, left free 
as possible in bis beliefs and religious services, the of- 
fices are filled by churchmen. In the Romish church 
the hierarchy is self elective from pontiff to priest; all 
receive their calling from above, and the laity has as 
little to do with the dignities, the emoluments and the 
services as if there were no such things. To a greater 
or less degree the other communions replenish the 
priesthood ina similar way; some allowing all com- 
municants to participate, and some the pewholders, 
and seme the believers. Then turn to the secular em- 
ployments of life; run the eye over the banks, the 
railways, the steamers, the manufacturing corpora- 
tions and other associations, great and small, by the 
work of which we build our houses, furnish them to 
our several tastes and satisfy our wants night and day. 
Ido not here speak of those private individuals who 
supply most of our wants, but of the enterprises, half 
public and half private, which are expressly author- 
ized and controlled by the State, but not manned by 
it. [I mention these instances to show that popular 
election is not the general rule in human society. Citi 
zeus do not necessarily hunger and thirst for the privi- 
lege of voting. What they want is the ultimate sover- 
eiguty and a ready means of exercising it in case of 
need. ‘This ultimate sovereign power in this republic 
rests, we know, in the body of the people. That does 
not signify that individuality should be crushed out, 
or that all offices, or even the most of them, should be 
filled by popular election. And 80 the only true ques- 


tion in respect of filling the judicial department is 
whether a popular assembly is the best device to insure 
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the choice of the best judges; and I insist that it jg 
not. They who have read aright the history of subser. 
vient English judges before they were made independ. 
ent—they who remember the chancellor of Mississippi, 
who lost his office because he decided against repudia- 
tion, and the Supreme Court of Michigan, who wag 
voted down because he did his duty—they who thus 
read and remember can best appreciate the value of a 
judiciary which has nothing to hope or fear but from 
the conscience of its own members. 

Whilst I was writing these last words the chief jus. 
tice of the United States, with two other judges, was 
delivering a masterly judgment in a case involving the 
question of opening the Exposition at Chicago on Sun. 
day. This judgment is certain to wound the suscepti- 
bilities of a large number of religious teachers and 
their disciples. If the chief justice were to be a candi- 
date for renomination by a popular convention, is it 
likely that he would receive it? And yet his judgment 
rests upon the foundation stones of this Nation. 

In respect of the terms of office, what can be said in 
favor of short ones? None that I can discern, except 
that office-seekers may have a better chance of coming 
in for a seat upon the bench, however transitory, anda 
salary, however small. How cana judge feel that in- 
dependence which is his right, and the right as well of 
all within his jurisdiction, unless he can say, if need 
be, to a disappointed suitor or a displeased and surging 
crowd: ‘I judge according to my conscience; doyour 
worst?’’ It is sometimes suggested that the people 
like to see a judge serve a sort of probation before 
intrusting him with enduring office. But a judge on 
probation would be a queer spectacle. We know in- 
deed that the wisest are sometimes disappointed in 
their estimate of men when placed in untried posi- 
tions. Even an emperor was pronounced * Capaz im- 
perii, nisi imperasset ;’’ but such instances are excep- 
tional. Men do not change their character by putting 
on the ermine. 

It is my conviction, and I wish that every other citi- 
zen had the same conviction, that a learned, efficient 
and independent judiciary cannot be obtained through 
popular suffrage and sbort terms of office. Experience 
is our great teacher. We have two systems side by 
side, the Federal and the State; the former placing on 
the bench judges appointed by the executive, endowed 
with office during good behavior, and with salaries 
that cannot be lessened; the latter lifting to the seats 
of justice judges, nominated and chosen for the most 
part by popular vote, holding for short terms and too 
often provided with salaries meager at best and change- 
able at the will of the Legislature. Which of the two 
systems do those who are forced into the courts most 
prefer? Into which do suitors most seek entrance, and 
how often do those who are sued desire to have their 
cases transferred thereto? 





Davip DuDLEY FIELD. 
STOCKBRIDGE, Mass., August, 1893. 


a 


MARRIED WOMEN’S PROPERTY ACTS IN 
THE UNITED STATES, AND NEEDED RE- 
FORMS THEREIN. 

A’ the opening of the Congress of Jurisprudence and 

Law Reform in the Memorial Art Palace of the 

Columbian Exposition in Chicago, on the 7th of Au- 

gust, 1893, Mrs. Mary A. Greene, a member of the Bos- 

ton, Mass., bar, read a paper, from which the following 
summary is tuken : 





I. Tare Wire's SoLE OWNERSHIP OF PROPERTY. 


In every State and Territory in the Union the prop- 
erty of the married woman is now so far secured to her 
that it cannot be taken for her husband’s debts, and if 
she survives him it becomes her sole and separate 
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property. This is true of property acquired by her 
after marriage, in nearly every State, as well ‘as of 
property owned by her before marriage. But in Ten- 
nessee it seems that all the personality acquired by a 
wife after marriage is still, as at common law, the hus- 
band’s, and liable for his debts. 

But in a large majority of our States the statute 
makes the wife the sule and absolute owner of her 
property, as if unmarried. 

In Louisiana, Texas, California, and some of our 
newer States of the far West, a community system, 
modified from the civil law of continental Europe, pre- 
yails. This reserves to the husband and the wife sepa- 
rately all property acquired by either before the mar- 
riage, and what is acquired by gift, devise or inherit- 
ance from others during the marriage. Other property 
acquired by either spouse during the marriage is held 
in joint ownership as community property, and is usu- 
ally liable for household expenses and the education of 
the children. 

Thus in every State the wife has been placed in the 
position of a feme sole with respect to the ownership of 
her property. Logically therefore we should expect 
that she should have the powers and liabilities of a 
feme sole. 

Il. Toe Wire’s Power OF CONTROL OF PROPERTY. 

But the wife cannot in most States convey her real 
estate as an unmarried woman may do. This is however 
inall buta few States, merely because of the possible in- 
terest in the real estate which would be the husband’s 
ifhe survived his wife, and not because of any present 
rightof ownership therein. Nevertheless some States 
still require a joint deed by husband and wife of the 
wife’sland, the simple release of the husband’s interest 
not being sufficient. This is the case, for instance, in 
Delaware, Maryland and Florida, while in some States, 
as Minnesota and [udiana,where the husband's interest 
astenant by the curtesy has been abolished, and no 
possible reason remains for the husband’s joinder, or 
even his signature in release in the deed, the stat- 
ute retains the requirement of his joinder in his wife’s 
deed of her land. 

On the other hand, in Michigan, Mississippi and a 
few other States where the common-law estate of cur- 
tesy bas been abolished, a wife may in every instance 
convey her real estate independently of ber husband. 
With respect to the wife’s control of her personal prop- 
erty, there is more uniformity of legislation. Except 
in Kentucky, Tennessee, Florida and Missouri, where 
the common-law disabilities still prevail to a great ex- 
tent, the wife has full and independent control of her 
personal property. 

One exception must be made to this general state- 
ment. The earnings of the wife in Micbigan, Vermont 
anda few other States are still either absolutely the 
husband’s or subject to his control, although all other 
Personalty of the wife’s is absolutely hers. There seems 
to be no consistency in this. If a wife is competent to 
ownand deal with property at all, she is certainly 
competent to own and control that which she acquires 
by her own industry. This distinction as to earnings 
is antiquated and illogical. 

Where the wife's property is absolutely her own, it 
seems strange that any State should allow the husband 
tocollect the rents and profits from it without author- 
ity from the wife. Yet such is the case in Rhode 
Island, although his power is now construed as a mere 
license, revocable at the pleasure of the wife. Stranger 
still does it seem that in the States where the commu- 
nity system prevails the husband should have the sole 
Management and control of the community property ; 
the wife being a silent partner, with joint ownership, 
but no power. ‘This also is inconsistent with the prin- 
ciples of equity. 

Every State allows the wife to dispose of her prop- 











erty by will, and in general the power is unlimited, 
save that in most States where the common-law estate 
of curtesy prevails, the wife cannot deprive her hus- 
band of this by will. 

Indeed in some States the statute leans too far in fa- . 
vor of the wife, for whereasa man cannot by his will 
debar his widow of her lawful share in his estate, not 
even by her written consent thereto, a wife may de- 
prive her husband of his lawful share in her property 
by securing his written consent to such a destruction 
of his rights. This isthe law of Massachusetts, Colo- 
rado and possibly of some other States. 

In general however our legislation is consistent in its 
recognition of the wife’s independence of her husband 
in respect to the control of her property. 


Ill. THe Wrre's Power to ConTRACT, SUE AND 
BE SUED. 

But when we assume, as we reasonably might, that a 
wife has power to make all kinds of binding contracts, 
as if she were unmarried, we fall into a net-work of 
inconsistent statutes of restrictions, prohibitions and 
ambiguities. True, nearly allof our States do give a 
married woman power to make contracts, to sue and 
be sued, as ifunmarried. But we find that the courts 
do not consider this language sufficiently explicit to 
authorize all kinds of contracts. Thus these words 
alone do not, in the opinion of most courts, authorize 
wives to make direct contracts with their husbands 
which could be enforced in a court of law. 

Moreover, although a wife may, by such a statute, 
make a valid contract with any person other than her 
husband, and can give a valid bond, yet it is held that 
she cannot, without further express legislation, be an 
executor, administrator or guardian during the exist- 
ence of the marriage relation. 

The flaw in such statutes is evident. In attempting 
to be concise they have become vague and ambiguous. 
In mang States otherwise very liberal there is a re- 
striction upon the wife’s freedom of contract by lan- 
guage expressly forbidding her to do business on her 
own account asatrader. The prohibition is in some 
instances absolute, as in Texas, Vermont and Wiscon- 
sin. In others she must comply with certain cumbrous 
and formal preliminary requirements to protect the 
property emplayed in such business from attachment 
for her husband’s debts. Thus in some States,as Florida, 
Idaho and Nevada, she must obtain a license or decree 
from a specified court, or, as in Massachusetts and 
Montana, file a certificate of her intention to do busi- 
ness on her own account, or in others, as in Alabama, 
Georgia and Micbigan, she must obtain and file the 
written consent of her husband. At least fifteen States 
place some restriction on the wife’s power to do busi- 
ness, and three or four absolutely forbid her to do busi- 
ness on her own account—Texas, Vermont and Wiscon- 
sin. 

Is there any good reason for this? If a wife hoards 
her property, or Keeps it on interest, itis her own, and 
free from liability for her husband's debts. But if she 
wants to use it as capital in business conducted by 
herself, then she runs the risk of having it taken on 
execution by her husband's creditors, while the prop- 
erty he employs in his business is not deemed to be 
hers or liable for her personal debts. 

Another restriction placed upon the wife’s contract 
power in some States is that which prohibits her from 
entering into certain contracts of suretyship. Thus in 
Indiana she cannot bea surety for her husband, and in 
Pennsylvania and New Jersey she is forbidden to be- 
come surety, guarantor or accommodation indorser for 
another. Here again the wife is taken from her foot- 
ing of legal responsibility, and viewed as an incompe- 
tent person, needing to be shielded from the conse- 
quences of her acts. 

In suits relating to the wife’s property the course of 
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legislation is consistent in making the wife the sole 
party to the suit when her rights and liabilities alone 
are concerned. 

There is still much confusion in respect to the power 
of husbands and wives to sue each other upon con- 
tracts made between themselves, owing to the gener- 
ally unaltered rule of the common law, which excludes 
the testimony of the spouses as to communications 
made during the marriage. As the sole proof of such 
contracts would frequently lie in such communica- 
tions, there would be no means of enforcing the con- 
tract. Hence in some States, where the Married 
Women’s Property Act seems broad enough to allow 
contracts with the husband, the courts have been 
obliged to decide against such a construction, on the 
ground that the exclusive privilege of testimony de- 
feats any possibility of legal redress upon such con- 
tracts. Such has been the case, for instance, in Massa- 
chusetts and in Michigan. 

Other States have recognized the fact that the Mar- 
ried Women's Property Act gives to the wife a sepa- 
rate legal existence, and therefore have provided that 
in suits between husband and wife there shall be no 
privilege of testimony, although in other suits the 
privilege is retained. This makes a consistent whole 
of their legislation on the subject, and consequently in 
a majority of our States and Territories, including all 
west of the Mississippi except Missouri, Arkausas, 
Louisiana and Texas, husbands and wives may now 
contract with and sue each other at law, and give evi- 
dence to support their claims exactly as has always 
been done in a proper case in a court of equity. 

The liability of the wife’s property for her personal 
debts is well recognized in those States where she has 
aseparate legal existence. But for necessaries pur- 
chased for the support of the family, unless they are 
furnished to ber as her personal purchase, she is not in 
general liable. The old common-law obligation of the 
husband to support bis family prevails, regardless of 
the pecuniary circumstances of the wife. Under the 
modern legal stutus of the wife as a separate and re- 
sponsible individual, and under our modern and social 
conditions, would it not be quite as logical and more 
just if the wife who owns property were also to be 
bound to contribute to the support of the family? 

There are certainly problems to be sulved as to the 
best legislation to accomplish this end, but they are 
not insoluble. In California and Washington the com- 
munity system solves the difficulty, the community 
property being liable for debts incurred for household 
expenses and the support and education of the chil- 
dren. But even in some other States, where the 
wife’s entire property is under ber sole ownership and 
control, that property has been made liable to some 
extent for necessaries for the family. Such is the case 
in Alabama, Connecticut, Illinois, lowa, Missouri, Ne- 
braska, New Mexico, New York, North Carolina, Ohio 
(if husband is unable), Oregon, Pennusy!vania and Ver- 
mont (if the debt iscreated by the husband and the 
product of her real estate is alone liable in Vermont). 

Thus it appears that we need the following reforms 
in our Married Women’s Property Acts to make a per- 
fect statutory law: 

Wherever any restriction exists upon the wife’s sole 
power of control of her sole and separate property it 
should be removed. Thus the deed of the wife alone 
should be sufficient to pass the title to her real estate, 
the husband’s signature only being required, if at all, 
in release of his legal interest as her survivor. 

The wife should have the sole right to collect the in- 
come of her property, her husband only having a right 
to do so when authorized by her, or in case of commu- 
nity property, the wife should have an equal power of 
control with her husband over the property and its in- 
come. 

The wife should in every State be as fully entitled to 








the ownership and control of her own earnings as to 
any other portion of her property. 

She should have the same, and no greater freedom 
than her husband has, to dispose of property by will. 
All restrictions upon her freedom of contract should 
be removed. She should be as free to contract with 
her husband as with any other person, with full power 
to testify in asuit upon such contracts, the statute 
placing around the contract with the husband the 
safeguards as to parties standing in confidential rela. 
tions that equity demands, in justice to the parties and 
their creditors. 

She should have full power to carry on any trade or 
business on her own account, and to bind herself as 
guarantor, surety or accommodation party. 

Lastly, she should in some way be made jointly lia- 
ble with her husband, at least if she has property, for 
the support of the family. 

Thus the married woman will stand forth under our 
modern statutes as in equity, a responsible individual, 
with all the powers, rights, duties and liabilities of any 
other property -owner. 

From these changes certain consequences might well 
follow. There would no longer be any valid reason 
why a wife, during the marriage, should not discharge 
the duties of an executor, administrator or guardian, 
She could then, by further legislation, be made com- 
petent to hold these positions in every State, as she is 
already in many, and could also consistently be made 
joint guardian with her husband of her own children, 
a privilege she now enjoys in but six States of the 
Union—Kansas, Nebraska, Iowa, Oregon, Washington 
and New York. 

Another necessary consequence of the wife’s new 
status is a thorough revision of the laws as to the 
rights of the survivor in the property of the deceased 
husband or wife, a matter beyond the scope of the 
present discussion, but one of much importance and 
present interest. 

The perfect Married Women’s Property Act is not 
yet evolved. 

Among the States whose jurisprudence is based on 
the common law, the legislation of Mississippi ap- 
proaches most closely to it. By the Code of 1880 all 
the common-law disabilities of married women in re- 
spect to property are abolished, and all privilege of tes- 
timony of married persons removed. Curtesy and 
dower are abolished. Fraud in direct dealings between 
husbands and wives is guarded against by the require- 
ments that such agreements shall be in writing, ac- 
knowledged and recorded, in order to be valid. 

If the wife gives her consent the husband may use 
her property for the support of the family, but it does 
not appear that the wife is joint guardian of her chil- 
dren. 

Of the States recognizing the community system the 
new State of Washington has the most perfect legisla- 
tion, but the wife has nota joint power of control with 
the husband over the joint property, although she isa 
joint guardian of the children. 

In conclusion, are there any reasons for adopting 
these reforms? 

There are three, namely, a theoretical, a practical, 
and a sociological reason. 

First, the theoretical reason. By these reforme the 
acts in question are reduced to a systematic, logical 
application of a definite principle. At present they are 
confused, indefinite; here a patch of equity, there & 
patch of law. No one can argue that because the stat- 
ute grants to a wife power to act in one direction as if 
sole, she can therefore act in any other direction in the 
same manner, for there may be common-law rules re 
maining unaffected by the statute. If alaw is not to 


allow deductions from certain well-fixed premises, it 
is not worthy the name of law, for the very definition 
of law involves this conception of orderly action. 
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Secondly, the practical reason. It is for the advan- 

of those who deal with a married woman, as well 
as for the advantage of the woman herself, that the 
laws governing her conduct should be simple and easily 
uaderstood. Complications requiring’the interven- 
tion of the courts are sure to arise where many restric- 
tions are placed upon the freedom of parties to deal 
with each other, and in the case of the married woman 
who, in ignorance of her disability, enters into a con- 
tract which would be binding on any one else, but which 
by reason of her coverture is void when made by her, the 
exemption from liability results not only in loss to 
those with whom she deals, but also places a strong 
temptation in her path to take advantage of her legal 
protection to avoid the payment of her just debts. 

And this leads to the third and last consideration, 
the sociological. Laws in theory are framed to reflect 
the social condition of the people affected by them. 
When the social condition is altered, the continuance 
of the antiquated law works injustice. New laws, 
suited to the social status, are required to secure jus- 
tice in the community. 

In ancient times, when land was the only real, act- 
ual property ; when personal property was of scarcely 
any value; when there was little trade or commerce, 
aud when the conditions and opinions of society were 
such that women were obliged to devote themselves to 
domestic duties exclusively, the legal protection and 
immunity given to wives by the common law, if not so 
unjust as it is under our changed social conditions to- 
day, still could not be the dangerous weapon in the 
hand of woman that it now is, injuring herself and 
those with whom she deals. 

For to-day women, whether married or single, are 
buying, selling, borrowing, loaning and mortgaging 
property; they are making and indorsing notes and 
drafts; they are doing business on their own account; 
they are, in many instances, paying all the bills of the 
family, and actually supporting their husbands; they 
own immeuse fortunes in their own right, and the law, 
with all its prohibitions and restrictions, is utterly 
powerless to prevent women from doing these things. 
It is the spirit of the age that impels them, and public 
sentiment aids and abets them. Is it not the duty of 
the law-making power to recognize this and to enact 
laws that shall place wives upon a footing of legal re- 
sponsibility for their acts, rather than to encourage 
dishonesty and disregard of moral obligations by in- 
validating transactions made in good faith, on the sole 
ground that one of the parties thereto happens to be 
married ? 





_ > 
IS A GRANT A CONTRACT? 

LETCHER v. PECK, 6 Cranch, 87 (1810), is the first 
case in the Supreme Court of the United States 
involving the clause of the Constitution prohibiting 
laws impairing the obligation of contracts. The State 
of Georgia, having made a grant of lands, afterward, 
upon a claim that the grant had been obtained by 
fraud, passed an act annulling and rescinding the first 
conveyance, and asserting the right of the State to the 
land. The defendant below, a purchaser from the 
original grantee, had thereafter conveyed tu the plain- 
tiff with covenant that title to the premises had been 
in no way constitutionally or legally impaired by vir- 
tue of any subsequent act of any subsequent Legisla- 
ture of the State of Georgia. The action was for 
alleged breach of this covenant. Chief Justice Mar- 
shall first discusses the validity of the Annulling Act, 
without reference to the constitutional prohibition. 
He states the question to be whether a Legislature 
May, by its own act, divest the vested estate of any 
man whatever, for reasons which shall by itself be 


competent,” jhe} asks, ‘‘to the annihilation of such 
title, and to a resumption of the property thus held?” 
He answers: ‘‘It may well be doubted whether the 
nature of society and of government does not prescribe 
some limits to the legislative power; and if any be 
prescribed, where are they to be found if the property 
of an individual, fairly and honestly acquired, may be 
seized without compensation. To the Legislature all 
legislative power is granted; but the question, whether 
the act of transferring the property of an individual to 
the public be in the nature of legislative power, is well 
worthy of serious reflection. * * * The validity of 
this rescinding act then might well be doubted were 
Georgia a single sovereign power.’ ‘ But Georgia,”’ 
he continues, “is a member of the Union, subject to 
the limitations of the Constitution,’’ and thereupon he 
proceeds, in the second place, to consider the validity 
of the Annulling Act in view of the prohibition of the 
Constitution against laws impairing the obligation of 
contracts. Having discussed the question in that aspect, 
he announces the conclusion of the court, as follows: 
“Tt is then the unanimous opinion of the court that in 
this case the estate having passed into the hauds of a 
purchaser for a valuable consideration, without notice, 
the State of Georgia was restrained, either by general 
principles which are common to our free institutions, or 
by the particular provisions of the Constitution of the 
United States, from passing a law, whereby the estate 
of the plaintiff in the premises so purchased could be 
constitutionally and legally impaired and rendered 
null and void.” 

Mr. Justice Johnson, conourring in the judgment 
but delivering a separate opinion, says: ‘‘I do not 
hesitate to declare that a State does not possess the 
power of revoking its own grants. But I do it 
on a general principle, on the reason and nature of 
things, a principle which will impose laws even on the 
Deity. * * * Ihave thrown out these ideas that I 
may have it distinctly understood that my opinion on 
this point is not founded on the provision of the 
Constitution of the United States, relative to laws im- 
pairing the obligation of contracts.” Notwithstanding 
Chief Justice Marshall’s opinion upon the point, the 
case does not necessarily decide that a grant is a con- 
tract. The judgment can be supported, and by Mr. Jus- 
tice Johnson is declared to be supportable only upon the 
ground that without express constitutional prohibition 
the right of property, ina free government, is invio- 
late. The case came into the Supreme Court on error 
from the Circuit Court, and a question under the Fed- 
eral Constitution was therefore not necessary to the 
jurisdiction of the Supreme Court. But the Dart- 
mouth College case, 4 Wheat. 518 (1819), which was on 
error to the Superior Court of the State of New Hamp- 
shire, necessarily decides that a grant is acontract. A 
Federal question was essential to the jurisdiction of 
the Supreme Court; and the only one involved in the 
case was whether the act of the New Hampshire Leg- 
islature affecting the charter which had been granted to 
the trustees of the college, was in conflict with the pro. 
hibition of the Federal Constitution against laws im- 
pairing the obligation of contracts. Webster’s pub- 
lished correspondence and Mason’s brief in the New 
Hampshire court—he did not argue the case in the Su- 
preme Court—disclose that they appreciated the dis- 
tinction between a grant and a contract, and that they 
hesitated about the claim that the grant of the charter 
was a contract within the protection of the Constitu- 
tion. Mason’s first and principal point, to which he 
devotes three-fourths of his brief, is that the act of the 
Legislature, complained of, was not within the general 
scope of legislative power. In his letter of April 28, 
1818, to Mason, Webster says: “The question which 
we must raise in one of these actions is whether, by 
the [general principles of our government, the State 





deemed sufficient. “Is the power of the Legislature 


Legislatures be not restrained from divesting vested 
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rights? This of course independent of the constitu- 
tional provision respecting contracts. On this ques- 
tion I have great confidence in a decision on the right 
side. This is the proposition with which you began 
your argument at Exeter, and which I endeavored to 
state from your minutes at Washington. The particu- 
lar provisions in the New Hampshire Constitution no 
doubt strengthen this general proposition in our case; 
but on general principles I am very confident the court 
at Washington would be with us.”’ And in his letter of 
December 8, 1817, to Judge Smith, Webster says: “It 
is our misfortune that our cause goes to Washington 
on a single point. [I wish we had it in such shape as to 
raise all the other objections, as well as the repugnancy 
of these acts to the Constitution of the United States. 
I have been thinking whether it would not be advisable 
to bring a suit, if we can get such parties as will give 
jurisdiction, in the Circuit Court of New Hampshire. 
I have thought of this the more from hearing of sun- 
dry sayings of a great personage (Marshall). Suppose 
the corporation of Dartmouth College should lease to 
some man of Vermont (e. g. Marsh) one of their New 
Hampshire farms, and that the lessee should bring 
ejectment for it. Or suppose that the trustees of 
Dartmouth College should bring ejectment in the Cir- 
cuit Court for some of the Wheelock lands. In either 
of these modes the whole question might get before 
the court at Washington.” 

But although, in the Dartmouth College case, the 
question, whether a charter is a contract, was reargued, 
and in the opinions—particularly that of Mr. Justice 
Story—somewhat discussed upon principle, the judg- 
ment of the court proceeded mainly upon the ground 
—mistaken, | submit—that it had already been de- 
cided in Fletcher v. Peck that a grant is a contract. 
Let us examine the grounds for that opinion, as stated 
in Fletcher v. Peck, by Chief Justice Marshall. He 
says (page 136): ‘‘In considering this very interesting 
question we immediately ask ourselves what is a con- 
tract? Isa grant acontract? A contract is a compact 
between two or more parties, and is either executory 
or executed. An executory contract is one in which a 
party binds himself to do or not to do a particular 
thing; such was the law under which the conveyance 
was made by the governor. A contract executed is 
one in which the object of the contract is performed; 
‘and this,’ says Blackstone, ‘differs in nothing from a 
grant.’ The contract between Georgia and the pur- 
chasers was executed by grant. A contract, executed, 
as well as one which is executory, contains obligations 
binding on the parties. A grant, in its own nature, 
amounts to an extinguishment of the right of the 
grantor, and implies acontract not to reassert that right. 
A party is therefore always estopped by his own grant. 
Since then in fact a grant is a contract executed, the 
obligation of which still continues, and since the Con- 
stitution uses the General Term contract, without dis- 
tinguishing between those which are executory and 
those which are executed, it must be construed to com- 
prehend the latter as well as the former. A law an- 
nulling conveyances between individuals, and declar- 
ing that the grantors should stand seized of their 
former estates, notwithstanding those grants, would 
be as repugnant to the Constitution as a law discharg- 
ing the vendors of property from the obligation of exe- 
cuting their contracts by conveyance. It would be 
strange if a contract to convey was secured by the Con- 
atitution, while an absolute conveyance remained un- 
protected.” 

But it is not true, as suggested in this argument of 
Chief Justice [Marshall, that a grant is an executed 
contract. A grant may be made pursuant to, 7. e., in 
execution of, a contract; so may a journey be under- 
taken or a machine built in execution of a contract. 
But the grant is no more an executed contract than is 
the journey or the machine. Nor is it true that a 
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party is always estopped by his own grant. A grant does 
not ipso facto work estoppel at all. It is only when it 
amounts, under all the circumstances, to an assertion 
of title, that it works estoppel, and the estoppel is not 
to dispute the grant, but to deny such assertion of title, 
Chief Justice Marshall’s third and last ground for hig 
conclusion is equally open to dispute. It was not at 
all strange that the Constitution should protect an ex- 
ecutory contract while leaving an absolute conveyance 
unprotected. An absolute conveyance, as the chief 
justice had himself just shown on the preceding 
page of his opiniun, needed no constitutional pro. 
tection; it was protected by general principles of law 
under which, in all free governments, private property 
is inviolate, a belief which was so generally and firmly 
entertained that it was not thought necessary to insert 
in the Constitution, as originally adopted, a declara- 
tion of the great cardinal principle that no man should 
be deprived of life, liberty or property without due 
process of law. That the contract clause of the Consti- 
tution is not in fact necessary, and was not at the time 
deemed by the framers of the Constitution to be neces- 
sary for the protection of vested property rights, and 
was not inserted therefore for that purpose, is indi- 
cated by the following passage from the opinion of Mr. 
Justice Story, page 684, in the Dartmouth College case 
itself : 

* Was it ever imagined,” he says, ‘‘ that land, volun- 
tarily granted to any person by a State, was liable to 
be resumed at its own good pleasure? Such a preten- 
sion would, under any circumstances, be truly alarm- 
ing, but in a country like ours, where thousands of 
land titles had their origin in gratuitous grants of the 
State, it would go far to shake the foundations of the 
best settled estates. And agrant of franchises is not, in 
point of principle, distinguishable from a grant of any 
other property. If therefore this charter were a pure 
donation, when the grant was complete, and accepted 
by the grantees, it involved a contract that the grantee 
should hold, and the grantor should not resume the 
grant, as much as if it had been founded upon the 
most valuable consideration.” 

The occasion for this clause of the Constitution, 
especially prohibiting laws impairing the obligation of 
contracts, is found in the history of the Revolution, 
and the repeated acts of legislation in the different 
States during that period, by which the obligation of 
private contracts, with respect to time and mode of 
payment, was impaired. 11 Peters, 572, 573. 

Many grants, ex necessitate all gratuitous grants, in- 
cluding the very grant before the court in the Dart- 
mouth College case, are not even made in execution of 
a prior contract. In daily life a large proportion of the 
transfers of real and personal property are made with- 
out prior contract therefor. There may be preliminary 
questions and proposals, but the transfer itself is often 
the first and only agreement reached; there is, preced- 
ing that result, no moment of time when either party 
is bound to the other to give or take. 

The real distinction recognized by the science of ju- 
risprudence between grant and contract is twice 
pointed out by justices of the Supreme Court of the 
United States. In Fletcher v. Peck, 6 Cranch, 143, 144, 
Mr. Justice Johnson says: ‘‘ There can be no solid ob- 
jection to adopting the technical definition of the 
word ‘contract’ given by Blackstone. The etymology, 
the classical signification and the civil law idea of the 
word will all support it. But the difficulty arises on 
the word ‘obligation,’ which certainly imports an eX- 
isting moral or physical necessity. Now a grant or 
conveyance by no means necessarily implies the con- 
tinuance of an obligation beyond the moment of exe- 
cuting it. It is most generally but the consummation 
of a contract, is functus officio the moment it is exe- 
cuted, and continues afterward to be nothing more 
than the evidence that a certain act was done.”’ 
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And in Charles River Bridge v. Warren Bridge, 11 
Peters, 573, Mr. Justice McLean says: “If it had not 
peen otherwise laid down in Fletcher v. Peck I should 
have doubted whether the inhibition did not apply ex- 
qlusively to executory contracts. This would have 
arisen as well from the consideration of the mischief 
against which this provision was intended to guard, as 
from the language of the provision itself. Anu executed 
contract is the evidence of a thing done, and, it would 
seem, does not necessarily impose any duty or obliga- 
tion on either party to do any act or thing. If a State 
convey land which it had previously granted, the 
second grant is void; not, it would seem to me, be- 
cause the second grant impairs the obligation of the 
first, for in fact it does not impair it, but because, hav- 
ing no interest in the thing granted, the State could 
convey none. The second grant would be void in this 
country on the same ground that it would be void in 
England, if made by the king. This is a principle of 
the common law, and is as immutable as the basis of 
justice. It derives no strength from the above provis- 
ion of the Constitution, nor does it seem to me tocome 
within the scope of that provision. When we speak of 
the obligation of a contract, the mind seems necessarily 
to refer to an executory contract; to a contract under 
which something remains to be done, and there is an 
obligation on one or both of the parties to do it. No 
law of a State shall impair this obligation by altering 
itin any material part.”” 

LAWRENCE MAXWELL, JR. 
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EXPULSION FROM A CLUB. 





HE courts will not interfere to prevent the expul- 
sion of a member from aclub if the members or 
committee of the club having authority in that behalf 
act judicially in coming to the determination to expel 
the member. They are bound to act according to the 
ordinary principles of justice, and they are not to con- 
vict a member of an offense warranting his expulsion 
from the club without giving him due notice of their 
intention to proceed against him, and affording him an 
opportunity of defending or palliating his conduct. If 
amember should be so proceeded ‘against, the court 
will, at his instance, declare any resolution passed by 
the committee without previous notice to him, based 
upon ex parte evidence and purporting to expel him 
from the club, to be null and void, and will restrain the 
committee by injunction from interfering, by virtue 
of such resolution, with his rights of membership. The 
fact however that a decision is unreasonable may be 
strong evidence of malice, but is not conclusive, and 
may be rebutted by evidence of bona fides. 

Lord Romilly, in Hopkinson v. Marquis of Exeter, 
L. R.,5 Eq. 63, pointed out that clubs were “ very pecu- 
liar institutions. They are societies of gentlemen who 
meet principally for social purposes, superadded to 


which there are often certain other purposes, some-- 


times of a literary nature, sometimes to promote 
Political objects. But the principal objects for which 
they are designed are social, the cthers are only sec- 
ondary. It is therefore necessary that there should be 
good understanding between all the members, and 
that nothing should occur that is likely to disturb the 
g00d feeling that ought to subsist between them. It 
follows that a club is 2 partnership of a perfectly dif- 
ferent kind from any other. In order to secure the 
Principal object of the club the members generally 
enter into a written contract in the form of rules.’’ It 
is these rules which usually form the point as to which 
the expelled member contends that he has been im- 
Properly expelled. 

In Labouchere v. Earl of Wharncliffe, 13 Ch. Div. 
346, it appeared that the rules of aclub provided that 
in case the conduct of any member should, in the opin- 





ion of the committee after inquiry, be injurious to the 
welfare and interests ef the club, the committee 
should call upon him to resign, and, in the event of his 
refusal to do so, should call a general meting which 
was to be called on giving a fortnight’s notice, at which 
it should be competent for the votes of two-thirds of 
those present to expel such member. The committee 
having called on the plaintiff, a member of the club, to 
resign on the alleged ground that his conduct was in- 
jurious to its interests, and the plaintiff having refused 
to do so, a general meeting was summoned by notices 
issued on the Ist of November for the 14th of Novem- 
ber, when one hundred and seventeen members were 
present, of whom one hundred and fifteen voted— 
seventy-seven in favor of a resolution for expelling the 
plaintiff and thirty-eight against it. The resolution 
was declared to be carried. On a motion to restrain 
the committee from interfering with the enjoyment of 
the plaintiff of the use and benefit of the club, it was 
held that the committee had acted without full inquiry, 
and without giving the plaintiff notice of any definite 
charge; that the general meeting was summoned with- 
out proper notice; that the resolution was carried by 
an insufficient majority, and that the plaintiff was en- 
titled to the injunction. In his judgment in this case, 
Jessel, M. R., made some very useful observations as 
to the duties of a club in matters such as these. 
** What,” he inquired, “ ought the committee of a club 
to do when the conduct of one of its members has been 
impugned? They ought to see what that conduct has 
been, and what excuse or reason can be given by the 
member for it; and they ought to give notice to that 
member that his conduct is about to be inquired into, 
and afford him an opportunity of stating his case to 
them.” His lordship then went on to inquire what 
had been done in the case before him. ‘The commit- 
tee had brought before them a letter complaining of 
the conduct of a certain member toward another 
member as being injurious to the interests of the club; 
and they had also before them a newspaper, of which 
the plaintiff is the proprietor, and which contained a 
letter, as to the terms of which it is not for me to ex- 
press an opinion. Iam not by any means disposed to 
say that those terms might not have been properly 
condemned and properly censured by the committee. 
Nothing which falls from me will in any way impugn, 
in that respect, the bona fides, or the sound judgment, 
of the body of gentlemen to whom [ am alluding; but 
they did not tell the plaintiff that his conduct was to 
be brought before them; and though they adjourned 
their meeting to a future day, and sent hima com- 
munication in the meantime, they did not inform him 
that his conduct was to be investigated at the ad- 
journed meeting, and that it would then be considered 
whether he ought to be turned out of the club. Noth- 
ing of the sort. They wrote him a letter stating that 
his own letter of accusation was duly received, and 
that it was resolved to hold a special meeting to con- 
sider the matter. * * * In acase where a decision 
depended upon their opinion—in other words, upon 
their judgment — it was most important that the 
materials on which that judgment was formed should 
be accurately ascertained; and of course that could 
only be done by a proper investigation, by giving due 
notice to the accused, and by jtaking—I do not say legal 
evidence, or that evidence not strictly legal might not 
be admissible—but by taking evidence on the question 
of fact before them, and satisfying themselves as to 
the truth. They could then form their opinion. That 
was not done in the present case; and, in my view, the 
committee have not followed in substance their own 
rule at all. The judgment of the committee with the 
facts of a case fully before them might be right or it 
might be wrong. With that the court has nothing to 
do. If, having given the accused fair notice, and made 
due inquiry, the committee came to the conclusion 
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that the conduct of one of the members of the club 
was injurious to its welfare and interests, no judicial 
tribunal could interfere with any consequences which 
might arise from an opinion thus fairly formed.” The 
learned judge also refers to the notice that should be 
served on a member thus accused. ‘‘The meeting de- 
cided,”’ he says, “‘in a very proper way, both by posting 
a notice in the coffee-room of the club, and by sending a 
circular to each of its members. There is no common 
law for clubs as to the mode in which notices should 
be issued; and when no rule prescribes a mode it is 
within the general function of a committee of a club to 
say how notices should be given on each particular oc- 
casion. Some matters connected with aclub concern 
only those who habitually use it; and in connection 
with these matters the posting of a notice in the coffee- 
room or library is a very sensible plan to follow. But 
more important matters sometimes arise, matters re- 
lating perhaps to some organic change, matters con- 
nected with the general mode of conducting the club, 
matters connected with the conduct of a particular 
member; and in such cases it is only right to give 
notice, by circular, to those who do not habitually or 
daily use the club, that these matters are coming on for 
consideration, in order that they may attend and take 
part in the discussion.”’ 

The case of Dawkins v. Antrobus, 17 Ch. Div. 615, il- 
lustrates the samerule. James, L. J., said: ‘‘ We have 
no right to sit as a Court of Appeal upon the decision 
of the members of a club duly assembled. All we have 
to consider is whether the notice was or was not given 
according to the proper rules, whether the meeting 
was properly convened, and whether the meeting, if 
properly convened, had come to the conclusion that 
the plaintiff ought to be expelled, having before it the 
fact that the committee had, upon investigation of the 
matter, come to the conclusion, and expressed the 
opinion, that his conduct was such as to entitle them 
to call upon him to resign.’’ To the like effect was 
Brett, L. J.: “In my opinion there is some danger 
that the court will undertake to act as a Court of Ap- 
peal against the decision of members of clubs, whereas 
the court has no right or authority whatever to sit in ap- 
peal upon thematall. The only question which a court 
can properly consider is whether the members of the 
club, under such circumstances, have acted ultra vires 
or not, and the only questions which a court can prop- 
erly entertain for that purpose are whether any thing 
has been done which is contrary to natural justice, al- 
though it is within the rules of a club—in other words, 
whether the rules of the club are contrary to natural 
justice; secondly, whether a person who has not con- 
doned the departure from them has been acted against 
coutrary to the rules of the club; and, thirdly, whether 
the decision of the club has been come to bona fide or 
not. Unless one of those charges can be made out by 
those who come before the court, the court has no power 
to interfere with what has been done. The court has no 
right to consider whether what was done was right or 
not, or even, as a substantive question, whether what 
was decided was reasonable or not. The only ques- 
tion is whether it was done bona fide. An element in 
considering whether a matter has been done in good 
faith is the question whether what has been done is 
really beyond all reason. If that were so it would be 
evidence of want of good faith; but even where that 
exists it is not a necessary conclusion that there has 
been want of good faith, for, even after having come to 
the conclusion that a decision was wholly reasonable, 
one might be convinced aliunde that nevertheless 
there was no malice—that what was done was done in 
good faith. Therefore the mere proof that it was con- 
trary to reason is no sufficient ground for the inter- 
ference of the court. It is like a case of a malicious 
prosecution, where, if there is want of reasonable and 
probable cause, that is evidence to go to the jury to 
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support the other necessary allegation that there wag 
malice in fact, but then the jury are told, ‘even though 
there was a want of reasonable and probable cause, you 
must consider and decide for yourselves whether, be. 
sides that, there was malice in fact.’ Unless they find 
there was also malice in fact in such cases, the propo. 
sitions necessary for them to affirm are not made out.” 
So, in this case, even though one were of opinion that 
the decision was wholly beyond reason, yet, in the ab. 
solute absence of any evidence of indirect motive, the 
court will decline to find the decision was contrary to 
good faith, and would therefore decline to interfere, 
even though the decision was unreasonable. 

The material facts in Dawkins v. Antrobus, 17 Ch. 
Div. 615, may be briefly stated. One of the rules of the 
club provided that in case the conduct of any member 
should, in the opinion of the committee, be injurions 
to the character and interests of the club, the commit. 
tee should be empowered to recommend such member 
to resign; and, if he should not comply, the commit. 
tee should then call a general meeting; and if a major- 
ity of two-thirds of the meeting agreed by ballot to the 
expulsion of such member, he should be expelled, 
The plaintiff, a member of the club, sent a pamphlet, 
which reflected on the conduct of one Stephenson, also 
a member of the club, to him at his official address, en- 
closed in an envelope, on the outside of which was 
printed: ‘“ Dishonorable conduct of Colonel (now 
Lieutenant-General) Stephenson.’’ The committees, 
being of opinion that this action was injurious to the 
character and interests of the club, called upon the 
plaintiff for an explanation, which he refused to give. 
They then called on him to resign, and as he did 
not comply with their recommendation, they duly 
summoned a general meeting, at which a resolution 
was passed by the requisite majority, expelling the 
plaintiff from the club. The Court of Appeal held (af- 
firming the decision of Jessel, M. R.), that the court 
would not interfere to restrain the committee from ex- 
cluding the plaintiff from the club. 

In the case of an ordinarily constituted club wherea 
member has been wrongly expelled, the court may 
interfere by injunction; but in the case of a proprie- 
tary club the court will not grant an injunction, but 
leave the aggrieved party to his remedy in damages. 
Stirling, J., has stated this clearly in Baird v. Wells, 
44 Ch. Div. 676. Each member of such a club is en- 
titled, by contract with the proprietor, to have the 
personal use and enjoyment of the club in common 
with the other members, so long as he pays his sub- 
scription and is not excluded from the club. That 
right is of a personal nature, such as, if infringed, may 
give rise toaclaim for damages, but not such as the 
court will enforce by way of specific performance or 
injunction. The contract, in its legal nature, closely 


resembles contracts for providing board and lodging in, 


a particular house, as when the head of a household 
admits a boarder into his family for a fixed period, or 
the proprietor of a private boarding-house agrees to 
provide, for a term, board and lodging for one boarder 
in common with others. The contracts in these cases 
fall under the head of agreements strictly personal in 
their nature, and consequently in neither of them 
would the court interfere by way of injunction at the 
instance of the boarder.—Justice of the Peace. 
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FALLIBILITY OF DIRECT EVIDENCE. 


[Some illustrations taken from an article on ‘Problems in 
Presumptive Proof,” by James W. Clarke, in the Atlantic 
Monthly for July.) 

$ fine an example as the annals of the law afford of 
the fallibility of what is regarded as the best aud 
most conclusive proof is the celebrated Danish case of 
Soren Qvist. This man was the pastor of a little vil- 
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jage in Jutland, where he lived, a widower, with a 


daughter who kept house for him. A wealthy farmer, 
named Marten Burns, who lived in a neighboring vil- 
lage, had sued for the hand of the pastor’s daughter, 
and had been repulsed in such a way as to fill him with 
hatred for both the girl and her father. Soren Qvist 
was, later on, induced to hire a poor vrother of the re- 
jected suitor, one Neil Burns, as a farm hand. This 
man proved to be lazy, impudent and quarrelsome, 
and the pastor, who was noted as a man of quick and 
violent temper, though otherwise of an excellent char- 
acter, had many angry altercations with him. In one 
of them, losing his self-control, he seized a spade in 
thegarden where they stood and dealt Neil Burns sev- 
eral blows with it. The farm hand was felled to the 
earth, but when the pastor, alarmed and instantly sorry 
for what he had done, raised him up, the fellow (so the 
pastor said) broke away, leaped over the garden hedge, 
and made off into the adjacent woods. After that he 
was mysteriously missing. Strange rumors began to 
circulate, and by and by Marten Burns, the rich 
brother and rejected suitor, came upon the scene. He 
went before a magistrate and charged the pastor with 
the murder of his missing brother. He produced two 
witnesses Who swore that they had heard Soren Qvist 
in angry altercation with Neil Burns, heard him say 
that he would beat him to death, saw the spade swing 
twice in the air above the hedge-top, and after that all 
was quiet. ‘‘hey were near neighbors of the pastor. 
Another witness testified that on the evening of the 
day on which Neil Burns disappeared he was coming 
home very late and passed the pastor’s garden; that 
he heard a sound as of digging in the earth, and look- 
ing over the hedge saw the pastor, in his familiar green 
dressing-gown and with a white nightcap on, busily 
levelling the earth with a spade. The pastor turned 
around, and, afraid of discovery, the witness ran away, 

At Marten Burns’ instigation the pastor was now 
arrested, and his garden was searched for the body of 
the missing man. At the very spot pointed out by the 
witness who had seen the pastor digging at midnight a 
body was found. I[t was dressed iu the clothes worn 
by Neil Burns when he was last seen alive; a leaden 
ring was in the left ear, the same that Neil had worn 
for many years; the face of the dead man was dis- 
figured by blows, such as migut have been dealt with 
& spade, and the features could not be recognized. 
Every one except the pastor accepted the body as that 
of the murdered Neil Burns. The pastor vehemently 
protested his innocence, but acted as one dazed by the 
discovery of the body and the other apparently direct 
evidences of his guilt. A dairy maid in his own em- 
ploy now came forward and testified that she, looking 
from her bedroom window, saw him, in his green 
fownand white nightcap, going out into the garden 
late on the same night that the passing peasant had 
sworn to seeing him out there in the act of digging. So 
the unfortunate clergyman was tried, aud on what 
seemed to be direct evidence of the best kind, he was 
convicted and sentenced to death. At the trial two 
More corroborative witnesses appeared, who swore 
that on the same night when the digging in the garden 
occurred they were passed by a man, dressed in a green 
gown aud white nightcap, going toward the garden, 
and carrying a sack on his back, which seemed to con- 
tain something heavy. ‘This cumulative testimony not 
only convinced the court and all who heard it, but 
convinced even the pastor himself. He confessed the 
crime, saying that he had on several occasions walked 
in his sleep, and done things of which he was not con- 
scious; and he was now satisfied that in his sleep he 
had arisen and gone out into the woods, had there 
found the corpse of Neil Burns, who had died of the 
Wounds received at his hands, and had buried it at 
midnight as described by the witnesses. He duly suf- 
fered death by decapitation. 








Twenty-one years afterward the man, Neil Burns, 
reappeared in the village and told the true story. All 
the apparently conclusive proof was manufactured by 
the revengeful Marten Burns. The quarrel of Neil 
with the pastor, his flight after being felled with the 
spade, his immediate disappearance and the burial of 
the counterfeit corpse in the pastor’s garden were all 
deliberately planned. The man digging in the garden 
was Marten Burns, who had entered the parsonage 
and stolen the pastor’s green gown and white nightcap 
for the purpose. ‘The corpse was that of a suicide, 
stolen from its grave at the cross-roads, dressed in 
Neil’s clothes, and the face battered by Marten witha 
spade. Then Neil was sent out of the country with a 
sum of money and ordered never to return, which he 
never did until he heard of his rich brother's death, by 
which event he hoped to profit. 

Here then was seemingly conclusive evidence on all 
vital points; the fatal blows were seen by eye-wit- 
nesses; the corpse was fully identified; its burial by 
the pastor at midnight was also sworn to by eye-wit- 
nesses; finally, the pastor himself acknowledged his 
guilt, and died deeply penitent of his supposed crime. 
And yet no murder was committed. It is certain that 
no greater miscarriage of justice than this was ever 
brought about by “ merely circumstantial evidence”’ or 
‘‘pure presumptions” grounded thereon. 

The English case of James Harris is another illustra- 
tion of how, by the most direct proof, guilt may be 
fastened upon an innocent person. Harris kept an inn 
about eighteen miles from York. A blacksmith named 
Grey supped and slept at his house, and died there. A 
man in the employ of Harris, named Morgan, testified 
that he actually saw his master murder Grey by 
strangling him, and tried in vain to prevent it; that 
after the deed he looked through the keyhole of the 
room in which it was done and saw his master rifle the 
dead man's pockets. A maid servant, also in Harris’ 
employ, swore that after the murder, from the wash- 
house window, she saw her master tuke money from 
his pocket, wrap it up carefully and bury it under a 
tree in the garden. Her evidence led to a search, and 
in the spot she described, thirty pounds in gold were 
found to have been buried. Harris was convicted and 
executed, protesting his innocence to the last. There 
had been no murder committed in that case. Grey 
had died in a fit of apoplexy, and never was possessed 
of the money alleged to have been taken from his dead 
body. Morgan and the maid-servant were lovers. 
Morgan had resolved to revenge himself on his master 
for a blow the latter had given bim. He accordingly 
perjured himself by testifying as he did, and his sweet- 
heart corroborated him by testifying falsely as to the 
buried money, which they both knew was Harris’ own 
money, and which they had planned to steal when the 
hoard amounted to enough to set them up in business. 
After Harris’ execution this precious pair quarrelled, 
and the truth then came out. They both died of jail 
fever on the day before that on which they were to 
have been tried. 

Perhaps the strangest instance of the fallibility of 
direct proof is found in the weird story of Jouathan 
Bradford, who kept an inn on the road between Lon- 
don and Oxford. He was charged with the murder of 
a gentleman of fortune, named Hayes, who put up at 
his house, and the evidence against him was of the 
kind which judges and juries have alike agreed to con- 
sider conclusive. Bradford was found standing over 
the body of his murdered guest, whose life was all but 
gone, holding a dark lantern in one hand and a blood- 
stained knife in the other. Guests who had heard the 
dying man's groans rushed into the room, and, discov- 
ering Bradford there as described, seized him on the 
instant, disarmed him of his knife and charged him 
with the murder. Bradford stoutly asserted that he 
was innocent, and claimed that he had come to the 
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scene of the murder, like the gentlemen who found 


him there, because he too heard the victim’s groans, 
and intended to give him assistance. No one believed 
this story. His conviction and execution quickly fol- 
lowed. Before his death Bradford confessed to the 
clergyman who was attending him after his condem- 
nation that having heard Hayes say that he had a sum 
of money with him, he (Bradford) had gone to his 
room prepared and intending to kill and rob him; but 
that when he got there he was horrified to find that 
his purpose had been anticipated, and that Hayes was 
already in the agony of death from stabbing, done as 
he declared to the last, by he knew not by whom. In 
his excitement over the discovery his knife dropped 
from his hand on the floor, and, in picking it up, both 
the knife and his hands became bloody. His story 
was, eighteen months later, proved to be true. Hayes 
had in fact been murdered by his own footman, who 
made a detailed confession of the crime on his death- 
bed. He had stabbed his master, rifled his pockets 
and fled back to his own room in Bradford’s inn, only 
a few seconds before Bradford himself, with the same 
intent, entered the victim’s bed-chamber. 

Searcely less conclusive was the evidence in the case 
of the old Frenchwoman, who, about one bundred and 
twenty years ago, kept a shop in Paris, near the Place 
St. Michel. She was believed to be rich, and to keep 
her money in her house. She was found murdered in 
her bed one morning, having been stabbed to death 
with aknife. Her only servant was a boy, who had 
been in her employ several years. He alone, so far as 
any one knew, had a key to the front door, which was 
found open. A blood-stained knife lay on the bed- 
room floor. In one of her hands the dead woman still 
grasped a thick lock of hair, and in the other was a 
neckerchief. All these articles were proved to be the 
property of the boy. He was tried for the crime and 
convicted, having first, under torture, made a full con- 
fession of it. He was executed; but it was conclu- 
sively shown, soon after, that he had been wholly in- 
nocent in the matter. Another boy had done the 
deed. He had obtained possession of the accused 
boy's knife, neckerchief and hair, and placed them as 
they were found in order to fix suspicion upon the lat- 
ter. He had been in the habit of dressing the shop- 
boy’s hair, and had saved enough of it from time to 
time to make the lock found in the dead woman’s 
hand. He had procured akey to the front door by 
means of a wax impression taken from the one in the 
shopboy’s possession. 
esin every one of the four cases above summarized the 
evidence was not what is popularly called ‘‘ merely 
circumstantial.”’ In two of them the convicted per- 
sons confessed; and confession is properly held to be 
the best kind of direct evidence. In all four cases, and 
particularly in one of the two where there was no con- 
fession (Bradford’s), the proof seemed to be clear and 
positive, and, though not absolutely direct, was far 
from being “purely presumptive.” It has been ju- 
dicially decided that evidence, such as that given in 
Bradford's case, is equivalent to direct evidence. 
Bracton, writing on crown law in the thirteenth cen- 
tury, says there are some presumptions which admit 
of no proof or defense to the contrary. He classifies 
them as “ violent presumptions,’ and among them he 
puts the case of a man found over a dead body, with a 
bloody knife. **Sucha man,” he says, ‘‘ cannot deny the 
killing, and no other proof is necessary’’—which was 
exactly Bradford’s case. In the other case (Harris’) in 
which coufession was absent, the proof was the direct 
evidence of an eye-witness. The proof was bad in 


fact, though good in law, because the witness lied—an 
occurrence that bas no doubt vitiated the supposed su- 
perior value of direct evidence in countless instances. 
It is a probable opinion that more men have been 








wrongfully convicted of crimes by the direct eye-wit- 
ness proof of perjured witnesses than by the indirect 
proof of inferences drawn from circumstances. 





——___@ 


THE CASE OF THE FIVE FREEBOOTERS. 


BOUT twenty years ago there was published in Bos. 
ton a little book, entitled ‘* Curiosities of the Law 
Reporters,” in which Mr. Franklin Fiske Heard gol. 
lected a large number of interesting and entertaining 
anecdotes about courts, judges and lawyers. One of 
his stories relates to Chudleigh’s case, where he tellsug 
that the judge drew a parallel between Nebuchadnez- 
zar’s tree and the celebrated English Statute of Uses, 
A parallel much more apt than this, and possessing far 
greater contemporaneous human interest, was drawn 
in the Court of Appeals of this State in January last, 
by Judge Robert Earl, in delivering the unanimous 
opinion of that tribunal in the case of Harwood v. La 
Grange. The controversy related chiefly to the com- 
pensation of certain lawyers who were engaged in the 
prosecution of six suits known as the Santa Maria ac- 
tions. La Grange appears to have been employed orig- 
inally as the attorney for the plaintiffs in these Santa 
Maria suits, and to have been authorized by his clients 
to associate with him other attorneys and counsel, 
upon condition however that they should rely for their 
compensation upon such amounts as might be recov- 
ered inthe actions. Among the lawyers who claimed 
thus to have beenemployed by La Grange was Har- 
wood, the plaintiff in the Court of Appeals case, and 
also a lawyer named Buell. The Santa Maria suits re- 
sulted successfully, and the proceeds were placed in 
the hands of a trustee for the parties interested. There- 
upon Harwood sued La Grange and Buell, as well as 
some of the persons who had been plaintiffs in the 
Santa Maria actions, in order to establish a lien upon 
the money in the hands of the trustee for his services 
as counsel. Upon the trial of the case, the Special 
Term judge fixed the amounts to which Harwood, La 
Grange and Buell were entitled out of the trust fund. 
This decision was affirmed by the General Term of the 
Supreme Court in the Second Department, but was re- 
versed by the Court of Appeals on the ground that 
there was no competent evidence before the trial judge 
to show what was the real value of the plaintiff's ser- 
vices. 

What the proof showed was that Harwood, La 
Grange and Buell met and came to an oral agreement 
as to the share which each was to have in the fund as 
his compensation. As to this agreement, which seems 
to have been the basis for the decision of the Court at 
Special Term, Judge Earl declared that it was not of 
the least importance in the case, and proceeded to say: 


“The three lawyers acted for themselves in making it, and 
for no one else. LaGrange did not assume to act for his 
clients in this action. They simply came together and agreed 
what share each should have in the funds. They did not even 
determine, or assume to determine, what was the fair value of 
the services rendered by each in the Santa Maria actions. 
They simply determined what share each wanted in the funds. 
The three lawyers got together and divided up the proceeds 
of the litigation to suit themselves, without consulting their 
clients Such a transaction furnishes no evidence whatever 
of the value of their services, and should not properly furnish 
any basis for the judgment in this action. Smith and Wybert 
[plaintiffs in the Santa Maria actions] were not bound by that 
arrangement. If five or more freebooters should go forth upon 
a foray, and when they returned, three of the number should 
divide up the plunder among themselves, that would furnish no 
evidence against the others, of the value of their services or the 
just amount of their share.” 


We have quoted the language of Judge Earl as it ap- 
peared in the current law reports published immedi- 
ately after the opinion was handed down. The lan- 








cm A ete Or Fe ale cil a el ee, re i 





= Wit 
lirect 


RS. 
 Bos- 


| col. 
ining 
1e of 
lls us 
lnez- 
ses, 
g far 
Pawn 
last, 
nous 
r. La 
:om- 
| the 
b ace 
orig: 
Auta 
ents 
sel, 
heir 
cov- 
med 

lar- 

and 

 Te= 

l in 

pres 


the 
pon 
ices 
cial 


nd. 
the 


hat 
ige 
er- 








THE ALBANY LAW JOURNAL. 215 








age iy the same in the thirty-second volume of the 
Northeastern Reporter, where it will be found on page 
1,001, and in the fiftieth volume of the New York State 
Reporter, on page 382. 

If the curious reader however will examine the re- 
portof the same decision in the one hundred and 
thirty-seventh volume of the New York Reports, pub- 
lished by the official State reporter, he will find the case 
of Harwood v. La Grange reported at page 538, and at 

540 the reporter prefaces the opinion by the dec- 
laration that “ the following is the opinion in full.” A 
perusal of the opinion as there given shows that the 
parallel of the five freebooters is omitted. By some 
mysterious process the strongest sentence in the unani- 
mous opinion of the court of last resort has disap- 

therefrom. : 

Can it be possible that the editors of the Northeast- 
ern Reporter and the New York State Reporter dared 
to put into the mouth of Judge Earl language which he 
didnot use? Or has Mr. H. E. Sickels, the official re- 
porter of the Court of Appeals, ventured to edit and 
soften down the language of one of the judges of that 
tribunal? It seems to us there is room for some ex- 
planation here. 

Where are the five freebooters, who appear to have 
been lost out of this opinion of the highest court in 
New York?—New York Sun, Sept. 6. 


—_—__>—___— 


NEGLIGENCE—DIRECTING VERDICT—QUES- 
TION FOR THE JURY. 
N Parish v. Williams, 55 N. E. Rep. 74, decided by 
the Supreme Court of Iowa, it was held, in an 
action against a blacksmith for personal injuries caused 
bya “spawl” from defendant’s hammer striking plain- 
tiff's eye, it being alleged that defendant was negligent 
in working at an anvil opposite his shop door and six 
feet away from the sidewalk, that it was error to direct 
averdict for defendant, as there was evidence by ex- 
perienced blacksmiths that ‘“‘spawls’’ frequently fly 
from their hammers, and go along distance, and some- 
times inflict serious wounds, and that they cannot con- 
trol their direction. The Court said, inter alia: 

In this case this plaintiff in passing along the side- 
walk is struck by a spawl with such force as to pene- 
trate the lid of the eye, the injury resulting in its de- 
struction. If we are to sustain the action of the court, 
the effect of our holding will be to say that the anvil 
may be kept there, as a matter of law, and that pass- 
ers-by are to take the chances against other like occur- 
rences. We are not aware of any case where sucha 
tule has been sustained. We notice asingle case, cited 
by appellee, to indicate the line of authorities relied 
upon to sustain the ruling of the court. It is that of 
Losee v. Buchanan, 51 N. Y. 476. By the explosion of 
4 boiler the pieces were thrown onto the premises, and 
into the buildings of plaintiff. Plaintiff claimed aright 
of recovery, even without negligence, on the ground 
that the casting of the pieces onto his premises was in 
the nature of a trespass, and that a right of recovery 
should be the same as in case of wrongful entry. The 
court refused to sanction such a rule, and rightly so, 
holding that negligence must be shown, to justify a 
recovery. The court used this language: ‘* We must 
have factories, machinery, dams, cunals and railroads. 
They are demanded by the manifold wants of man- 
kind, and lay at the basis of our civilization. If I have 
any of these upon my lands, and they are not a nui- 
Sance and are not so managed as to become such, Lam 
hot responsible for any damages they accidentally and 
unavoidably do my neighbor. * * * I hold my 
Property subject to the risk that it may be unavoid. 
ably and accidentally injured by those who live near 
me; and asl move about upon the public highways, 





and in all places where other persons may lawfully be, 
[ take the risk of being accidentally injured in my per- 
son by them without fault on their part.’’ It is further 
said in the opinion: ‘I have so far found no authori- 
ties and no principles which fairly sustain the broad 
claims made by plaintiff (stated supra) that the defend- 
ants are liable in this action, without fault or negli- 
gence on their part to which the explosion of the boiler 
could be attributed.”” The gravamen of the complaint 
in this case is negligence, and there is no attempt ata 
recovery upon any other ground. It is said in argu- 
ment—with a view, evidently, to bring it within that 
case—that there is no claim that the blacksmith shop 
is a nuisance. Not, perhaps, in specific terms, but the 
averments, if true, making the manner of its operation 
dangerous to the public safety, render it a nuisance, 
and the distinction between the cases is to be maintained 
throughout. We hold it to be purely a question of a 
right of recovery on the ground of negligence, and we 
are clearly of the opinion that the state of the evidence 
is such that the case should have been submitted to 
the jury. 

FOREIGN CORPORATIONS DOING BUSINESS 

‘ IN OH10. 


[* is estimated that there are not less than ten thou- 

sand foreign corporations doing business in Ohio, 
but up to date only fifty-three of them have filed with 
the Secretary of State certified copies of their charters 
in accordance with the recently enacted law. The 
total fees paid by these companies are about $1,600, 
and, if the number of companies doing business in 
Ohio that are amenable to this law is as great as is 
thought, the total sum of collection fees will be enor- 
mous. There is some criticism of the law on the 
ground that it interferes with commerce between the 
States, and is therefore in conflict with the Federal 
Constitution. However, there has been, as yet, uo dis- 
position to test the constitutionality of the law, the 
amount at stake being too small to warrant an appeal to 
the Federal courts, where the question involved must 
be decided. Then a similar law has been in force in 
New York for more than two years, and has never 
been seriously questioned. The Secretary of State has 
held that all corporations of other States which have 
travelling agents in this State, or solicit trade by means 
of correspondence in this State, come under the pro- 
visions of the law. The delinquent companies will be 
stirred up if they do not comply with the law in a short 
time.—Ohio Law Journal, August 7. 


——_@—————— 


NEGOTIABLE INSTRUMENTS — LIABILITY 
OF INDORSEE FOR COLLECTION FOR FAIL- 
URE TO PROTESY?. 

byemay on a bauk are to be regarded as inland 

bills of exchange. Therefore, protest is not es- 
sential in order to preserve the rights of antece- 
dent parties (Hughes v. Kellogg, 3 Neb. 194; Dan. Neg. 

Inst. 926; Chit. Bills [8th ed.] 500, 501), although the 

holder is required to exercise the same degree of dili- 

gence in giving notice of dishonor as in cases where a 

formal protest is necessary. ‘The term * protest,” as ap- 

plied to inland bills, is used in its popular sense, and 
means the steps essential in order to charge the drawer 
and indorsers. Dan. Neg. Inst. 929; Ayrault v. Bank, 
7 N.Y. 570. It was the duty of the defendant bank to 
promptly give notice of the non-payment of the checks, 
either directly to the bank from which they were re- 
ceived, or to place them in the hands of a notary public 
for protestand notice. Bank checks, unlike bills of ex- 
change, are due on the day they are presented for pay- 
ment, and not entitled to days of grace. Boone Bank- 
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ing, 165, 250; Morrison v. Bailey, 5 Ohio St. 13; Cham- 


pion v. Gordon, 70 Penn. St. 474; Fletcher v. Thomp- 
son, 55 N. H. 308; 2 Amer. & Eng. Enc. of Law, 398. 
The checks in question were dishonored on the 14th, 
when received through the mail, and pay ment refused 
for want of funds. Both the president and cashier, 
the only managing officers of the bank, knew that 
Hildebrant’s account was overdrawn. There was 
therefore no occasion for time to examine their books. 
It issaid by Chancellor Kent (8 Kent Comm. 105): 
“According to modern doctrine, the notice must be 
given by the first direct and regular conveyance. This 
means the first mail that goes after the day next to the 
third day of grace, so that if the third day of grace be 
on Thursday, and the drawer and indorser reside vut 
of town, the notice may be sent on Thursday, but must 
be put into the post-office or mailed on Friday, so as to 
be forwarded as soon as possible thereafter.’’ The 
next inquiry is, whether by delivering the checks to 
the notary public on the 15th for protest, the defend- 
ant discharged its duty to the plaintiff, for it is clear, 
upon authority, that was the latest day on which 
notice could have been given in order to charge the in- 
dorsers. The rule sanctioned by the weight of au- 
thority is conceded to be that a bank which places 
paper in the hands of a notary public, with directions 
to proceed in such manner as to protect the rights of 
the beneficial owner and indorsers, will uot be held 
liable for the failure of the notary to discharge his 
duty. See Boone Banking, 205; 2 Amer. & Eng. Enc. 
of Law, 113. But this case cannot be held to be within 
the rule just stated. Here the notary was the president 
and managing officer of the bank, and who, being 
aware of the dishonor of the checks of the 14th, did 
not protest them for non-payment, or notify the plain- 
tiff or other indorsers of that fact until the 17th. It is 
evident, too, that the cashier was aware of the derelic- 
tion of the president, for the checks appear to have 
remained in the bank during all the time, and what- 
ever was done by the latter by way of noting protest, 
giving notice, etc., was with the knowledge of the 
former. It is true the 16th was Sunday, but the de- 
fault occurred on the 15th. lt was the duty of the 
notary, on that day, to notify the plaintiff, by mail, of 
the dishonor of the paper. ‘The failure to protect the 
plaintiff as an indorser is directly attributable to the 
fault of the managers of the bank, and it will not be 
permitted to take refuge behind the notary, and to in- 
terpose his negligence as a defense. Upon the facts of 
this case the notary will not be held to be the agent of 
the plaintiff, but rather of the defendant. Bank v. 
Barksdale, 36 Mo. 563. Neb. Sup. Ct., April 26, 1893. 
Wood River Bank v. First National Bank of Omaha. 


en 
MISTAKEN IDENTITY. 


HE late Mr. Montagu Williams, Q. C., in the inter- 
esting reminiscences of his life, mentions a curious 
case of mistaken identity, which resulted in the con- 
viction of an innocent man, who had to bear the pun- 
ishment of a crime which he never committed. It is to 
be hoped that a case such as this is exceptional indeed, 
but there are few who have occasion to deal with the 
administration of the criminal law. who have not had in 
their own experience practical illustration of the great 
care which ought to be taken in dealing with evidence 
of identity. The following case, which recently oc- 
curred in Fifeshire, Scotland, is an illustration in point: 
The facts, shortly stated, were these: On a Saturday 
night in March, about eight P. M., a man entered a sta- 
tioner'’s and tobacconist’s shop in Newport, Fife, pur- 
chased threepenny worth of twist tobacco, and ten- 
dered in payment thereof what purported to bea half- 
sovereign, receiving 9s. 9d. in change. This man and 
a woman who was iu his company had crossed by boat 








the same evening from Dundee to Newport, and prior to 
visiting the above shop, had made a previous attempt to 
pass the same coin ata fishmonger’s shop in Newport, 
The woman who had charge. of this shop had crossed 
with the parties in the same boat, and had entered into 
conversation with the man on the journey. Shortly 
after the man had left the stationer's shop it was dig. 
covered that the coin which he had tendered as a half. 
sovereign was spurious, being a worthless imitation 
Hanoverian coin. The police were at once communi- 
cated with, and asthe result of their investigations, 
they apprehended a man and woman in a lodging. 
ing house at Tayport, which is about three miles dig. 
tant from Newport. In the possession of the man wag 
found a piece of tobacco corresponding with that par. 
chased inthe shop. In the possession of the woman 
was found a purse containing nearly the amount of 
change received by the man in question. The man was 
identified by the shopkeeper, her assistant, and also by 
awoman who was in the shop at the time, and both the 
man and the woman were identified by the fishmonger 
and by two of the officials connected with the boat as 
being the parties wanted. When brought before the 
examining magistrate, both prisoners denied the 
charge. ‘The man stated that he had been working as 
a laborer in Tayport, that he had got his wages early 
that afternoon, and had crossed by the boat to Dundes, 
where his wife was staying; that he and his wife had 
not crossed by the boat from Newport to Dundee, as 
stated by the witnesses, but had gone direct to Tayport 
by rail from Dundee, and had not been in Newport at 
all that evening; that the money found in his posses- 
sion was the balance of his wages, and that the to- 
bacco had been purchased in Dundee. He was further 
able to give a detailed account of the movements both 
of himself and his wife in Dundee prior to leaving for 
Tayport. On inquiry being made, it was found that 
the account which the accused had given of them- 
selves was absolutely correct, and was corroborated in 
all essential particulars by independent testimony. As 
they had not any opportunity of communicating with 
the witnesses, there were no grounds of suspicion of a 
concocted alibi, and it appears certain that the case was 
avery curious one of mistaken identity, rendered all 
the more singular by the fact that the mistake ex- 
tended to two persons. 





FORMER JEOPARDY IN CRIMINAL TRIAL. 


THE case of Stocks v. State, recently decided by the 

Supreme Court of Georgia, is something of a nov- 
elty. While it may be covered in principle, its applica- 
tion to the particular facts is certainly new, as we have 
been informed by those who have made careful exami- 
nation of the cases. ‘he question that arose was as to 
former jeopardy in criminal trial. The exact holding 
of the court, which sufficiently states the facts, is that 
when, during the trial of a capital case, the mother of 
a juror died, it was not improper for the court to in- 
form the juror of the fact, and to discharge him from 
further service in the case; and after so doing, there 
was no error in declaring a mistrial, nor in overruling, 
ata subsequent trial, a plea of former jeopardy based 
on these facts. Itisimmaterial whether the accused 
did or did not consent to the juror’s being informed 
of his mother's death, or to the mistrial, the 
emergency authorizing the discharge of the juror, and 
thus ending the trial, being of a nature similar to one 
which would arise upon the serious sickness of a juror 
or of the presiding judge, or sickness in the family of 
either, requiring his personal care and attention, oF 
from other cause which should be recognized as af- 
fording in law a sufficient necessity to warrant such 
action by the trial court. Chief Justice Bleckley dis- 


sents in characteristic language upon the groand that 
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one of the main reasons not only for all rules of trial, 
put for trial itself, is protection of the innocent. The 
law presumes every man innocent until the contrary 
legally appears. When an innocent man is on trial for 
acapital felony his life is in peril. ‘‘The duty,’’ he 
says, ‘‘of preserving an innocent life is higher, both 
morally and legally, than that of attending any funeral 
whatsoever. It follows that when the mother of a ju- 
ror dies pending the trial of a capital case, the true ne- 
cessity which arises is absence from the funeral, not 
absence from the trial. The juror being set apart and 
dedicated to the work of delivering the accused from 
deadly peril is to be regarded as ifin afar country or 
confined in chains which cannot be broken. His pub- 
lic trust denies indulgence to his private sorrow. His 
sacred duty to the dead is cancelled by the more sacred 
duty which he owes to the living.’”’ 

Other grounds for declaring a mistrial have been laid 
down by the courts in numbers of instances, such as 
illness of a party, sickness of a juror, the end of the 
term of the courts the inability of the jury to agree, 
and in one cases which occurred in Iowa, illness of the 
judge’s wife. But all the research of the counsel on 
both sides, it appears, failed to produce any case like 
this on its facts. It is apparent that the recent hold- 
ings on this subject are more liberal, and that the ten- 
dency is to broaden the class of cases in which mis- 
trials can be declared in high-grade felonies.—Central 
Law Journal. 
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ARREST AND IMPRISONMENT FOR DEBT 
IN GREAT BRITAIN. 
RREST and imprisonment for debt have been to- 
tally abolished in Scotland since 1880; in England 
they were practically abolished by the 32 and 33 Victo- 
ria, chapter 62 (The Debtors Act, 1869); in Ireland by 
the corresponding statute of 1872 (35 and 36 Vict., chap. 
57). The following exceptions to this general rule 
however were contained in sections 4 and 5 of these 
two acts: ‘‘(1) Default in payment of a penalty, or sum 
in the nature of a penalty, other than a penalty in re- 
spect of any contract; (2) default in payment of any 
sum recoverable summarily before a justice or justices 
of the peace; (3) default by a trustee or person acting 
ina fiduciary capacity, and ordered to pay by a court 
of equity any sum in his possession or under his con- 
trol; (4) default by a solicitor in payment of costs 
when ordered to pay costs for misconduct as such, or 
in payment of a sum of money when ordered to pay the 
same in his character of an officer of the court making 
the order; (5) default in payment for the benefit of 
creditors of any portion of a salary or other income in 
respect of the payment of which any court having ju- 
risdiction in bankruptcy is authorized to make an or- 
der; and (6) default in payment of sums in respect of 
the payment of which orders are in the Debtors Act, 
1869, authorized to be made.” 

By this section it is further provided: First, that no 
person should be imprisoned in any case excepted from 
the operation of the section for a longer period than 
one year; and secondly, that nothing in the section 
should alter the effect of any judgment or order of any 
court for payment of money, except as regards the ar- 
rest and imprisonment of the person making default 
in paying such money. 

The next section provides that “subject to certain 
provisions and to prescribed rules, any court may com- 
mit to prison fora term not exceeding six weeks, or 
until payment of the sum due, any person who makes 
default in payment of any debt or installment of any 
debt due from him in pursuance of any order or judg- 
ment of that or any other competent court; provided, 
among other things, that such jurisdiction shall only 





court that the person making default (1) either has or 
has had since the date of the order or judgment the 
means to pay the sum in respect of which he has made 
default, and (2) has refused or neglected, or refuses or 
neglects, to pay the same. Proof of the means of the 
person making default to be given in such manner as 
the court thinks just. No such imprisonment to operate 
as a satisfaction or extinguishment of such debt,’’ etc. 
Under the rules framed to carry out this provision 
the court may order payment by installments, and 
committal may follow any default in payment of such 


installments. 
—_— —+> —— ———— 


THE LAW’S DELAY IN ENGLAND AND 
FRANCE. 


LONG-SUFFERING chancery judge had on one 
occasion an opportunity of commenting, in the 
presence of Dickens, on the latter’s strictures on de- 
lays in chancery. Fixing his eye on the novelist in 
court (who of course could not answer back), he in- 
formed irresponsible writers in general, that the true 
cause of the prolongation of suits in chancery was to 
be found in the perverseness of a ‘‘ parsimonious pub- 
lic’’—who, with a population ten times greater, and 
litigation increased in proportion, were content to pay 
ouly the same number of judges as in the time of Ed- 
ward III. There seems to be some show of reason in 
this judicial contention. It is not always mere wick- 
edness of lawyers that causes the prolongation of suits. 
A good deal of comment has been made in the daily 
press on the length of the chancery suit dating from 
1740 which was the subject of an order recently. But 
this was merely a case of revival of a suit long dor- 
mant, claimants coming forward to prove their title to 
afund in court. It is not by any means the law’s de- 
lays which is at the bottom of such proceedings as this. 
It is rather the exceeding, perhaps the excessive, scru- 
pulousness with which the English law regards the 
sacredness of title by succession to property. In other 
countries the fund in court would long since have 
escheated to the State as bona vacantia, if indeed it had 
not disappeared, with the court itself and many other 
things, in a revolution. 

In France a republican Constitution and a written 
Code and a prohibition to the judges to legislate do 
not prevent the institution of suits based on claims 
dating centuries back. Not unusually however means 
are found of preventing a claimant from establishing 
his title against the State, which no doubt must be dis- 
heartening to litigants with a turn for antiquarian re- 
search. It will be somewhat surprising to those who 
think every thing in France is new, to see the decision 
in the case of Dame Roussel c. Gouvernement Frangaise 
(succession Thiéry) rendered in the Conseil d’ Etat in 
August, 1891. The claim was against the republic toa 
fund estimated at six hundred and forty millions of 
francs, dating from 1676—the days of the effulgence of 
the Roi Soleil. 

A Frenchman, one Sieur Jean Thiéry, died in Venice 
in 1676, having among his property the considerable 
sum of “eight hundred thousand écus d’or Venitien & 
la Croix,”’ securely invested in the National Bank of 
Venice at three per cent interest. This sum is esti- 
mated in present money at nine million nine hundred 
and twenty thousand francs. He made a will leaving 
this property to his relatives in France. These persons 
however could not be ascertained, and meanwhile the 
fund and accruing interest continued to remain for 
over 2 century in the custody of the Venetian repub- 
lic. In 1791 the Constituent Assembly of France re- 
mitted the question of heirship to the tribunal of the 
Seine. In 1796 Bonaparte, commanding the French 
troops in Italy, was instructed by the Directory to de- 
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Venetian government, and to apply them—temporarily, 
it is supposed—to replenishing his military chest. Be- 
fore the demand was complied with, the French troops 
took possession of Venice and abolished its ancient Con- 
stitution. They also, it need hardly be said, took pos- 
session of the public funds. On June 6, 1797, an official 
letter was sent by the Directory to Bonaparte recapitu- 
lating their letter of the previous year and adding: 
“Tous ces fonds sont entre nos mains, l’Arsenal et la 
Banque sont en notre pouvoir; et la République Fran- 
gaise est en droit d’en disposer selon sa volonté et ses 
intéréts.”’ 

Although the Republic of St. Mark had vanished, 
the undaunted claimants to the property of the de 
cujus of 1676 remained, and now proceeded against the 
French Republic as possessors of the Thiéry fund re- 
claimed from Venice. The decision of August, 1891, it 
is to be supposed, has ended this historic ligation. It 
is held by the Conseil d’Etat that the annexation of 
the Venetian Republic and the seizure of its public 
funds was an act of State, giving rise to no recourse by 
private individuals against the supreme authority of 
France. “Ce fait de guerre ne saurait donner ouver- 
ture contre |’ Etat Frangaise 4 aucun retour au action 
de la part des créanciers des dites caisses.” This no 
doubt is the French way of saying that the Republic 
can do wrong. 

And so, for Dame Roussel, no debtor no debt. Ven- 
ice and its liabilities have vanished together. Even 
lawyers cannot fail to be impressed with a sense of dis- 
proportion when they see applied to the once glorious 
queen of the Adriatic and bulwark of Europe the 
everyday maxim of the civil law applicable to private 
mortals: ‘*Actio personalis moritur cum persona.’’— 
London Law Journal. 





EXPERTS AND EXPERT EVIDENCE. 


R. G. W. RUSSELL, of Hartford, Connecticut, in 

a paper before the State Medical Society on the 

occasion of its centennial anniversary, entitled: 

**Early Medicine and Early Medical Men in Connecti- 

cut,”’ gives the following account of a case that occur- 
red about the year 1700: 

**Mercy Brown, of Wallingford, was brought to trial 
for the murder of her son. As it was known that she 
had been subject to paroxysms of insanity, the court 
and the jury were in some perplexity relative to their 
course of proceeding. To release themselves from this 
embarrassing position the court granted leave to the 
jurors to consult the most learned in the colony and 
obtain their advice. They applied to Dr. Bulkeley, 
whose character as a divine, whose opinion as a phy- 
sician and whose judgment as a magistrate were all 
held in high estimation. The following is a summary 
of his opinion: ‘If she were not compos mentis at the 
time of the fact it is no felony, and consequently no 
willful or malicious murder; and if she be known to 
be a lunatic, though she have her lucid intervals, there 
need be very good and satisfactory proof that she was 
compos mentis at the time of the fact committed, for 
the law favors life.’ There is no doubt but this wasa 
legal opinion far in advace of the age in which it was 
written, and would to-day be considered a true basis 
on which such questions should be decided. It would 
appear also that in this case one expert was considered 
sufficient to represent plaintiff and defendant. If our 
courts would order the same to-day there would be far 
less of mystery in the minds of the jury after hearing 
medical expert testimony. If certain questions, formu- 
lated upon actual evidence, should be submitted by 
the court to a medical expert, his answers and the in- 
formation he should give would not be biased by the 
peculiar methods of counsel in putting leading or 


= 
affirmative, and on which opposing counsel can easj 
frame interrogations on supposed facts in the interes 
of their side, that must also be answered in the af. 
firmative. Medical opinions should be unbiased ang 
unprejudiced, and he who gives such an_ opinion 
should know neither plaintiff nor defendant. The 
court receiving the opinion should duly interpret it tg 
the jury in such words and in such manner that they 
may be guided rather than mystified in their deliberg. 


tions.”’ 
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ABSTRACTS OF VARIOUS RECENT DB} 
CISIONS. 


CHATTEL MORTGAGE—PRIORITY AS AGAINST LIEN oF 
LIVERY-STABLE KEEPER.—In Sullivan v. Clifton, de 
cided in the Court of Errors and Appeals of New Jer. 
sey, in June, 1893, the following is the official syllabus: 
(1) The lien given by our statute to a livery-stable 
keeper for keeping a horse left with him by the owner 
is subsequent and subject to a prior recorded mort. 
gage on the horse given by the owner. (2) It is one of 
the characteristics of common-law liens, as distin. 
guished from liens created by contract or statute, that 
the former, as a general rule, attach to the property 
itself, without any reference to ownership, and over- 
ride all other rights in the property, while the latter 
are subordinate to all prior existing rights therein.” 


COMMON CARRIER—WHO ARE PASSENGERS.—In At- 
chison, etc., R. Co. v. Headland, decided in the Su- 
preme Court of Colorado in May, 1893 (33 Pac. Rep, 
185), the following facts appeared: Plaintiff's decedent 
asked the conductor of a freight train on defendant's 
railroad to carry him free to a certain point, saying 
that he had formerly been a railroad man, and was 
a cripple. The conductor refused. After the train 
had proceeded some distance however the conductor 
found deceased in the caboose. There were also in the 
caboose several persons travelling with stock, as well 
as a fireman seeking employment, none of whom were 
provided with transportation or paid fare. The con- 
ductor, not liking to put deceased off late at night, in 
the open country, allowed him to ride. It was held 
that the decedent was not a passenger within the 
meaning of a statute of that State conferring a rightof 
action for injuries to passengers in certain cases. 


CONNECTING RAILROADS OPERATED AS ONE LINE-LIA- 
BILITY TO PASSENGER FOR TORT.—In Howe v. Gibson, 
decided in the Court of Civil Appeals of Texas, in May, 
1893 (22 S. W. Rep. 826), it was held that, where two 
connecting railroads are operated as one continuous 
line, under one management, with the same employees, 
and are, so faras the public can observe, one line, and 
use coupon passenger tickets which compel a continu- 
ous passage from stations on one road to stations on 
the other, both are liable in damages to a passenger who 
purchases such a ticket and is wrongfully compelled 
to alight from the train at a point distant from the 
station to which he has paid his passage. 


CONVERSION—SALE BY WIFE OF PROPERTY BELONG- 
ING TO HER HUSBAND—HUSBAND’S RESPONSIBILITY 
FOR WIFE'S DECEIT.—In Rice v. Yocum, decided by 
the Supreme Court of Pennsylvania, in May, 1893, it 
was held that one who purchases property belonging to 
her husband from his wife is liable to the husband for 
conversion of such property, but if the wife of the 
plaintiff mislead the defendant by representing the 
property to be hers when such was not the case, the 
husband would be responsible for her deceit, and 
could not recover. 


COPYRIGHT OF PHOTOGRAPH—INEFRINGEMENT BY 
LITHOGRAPH.—In Salk v. Donaldson, decided in the 
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York, July, 1893, it was held that 4 photographer who 

and makes an artistic picture of a sitter becomes 
the author of an original work of art, the product of 
his intellectual invention, and is entitled to copyright 
the photograph on complying with the provisions of 
the act of Congress for the obtaining of copyrights. 
The use of apicture so copyrighted as the basis of a 
lithograph or cut constitutes an infringement if the 
design of the photographer be so far copied as to ap- 
propriate his manifestation of his conception or a sub- 
stantial part thereof. 


GooD-WILL—RIGHTS OF SURVIVING PARTNERS.—In 
Lobeck v. Lee, decided in the Supreme Court of Ne- 
praska, in June, 1893 (55 N. W. Rep. 650), the following 
js the official syllabus: ‘‘(1]) Upon the dissolution of a 
partnership firm by the death of one of its members, the 
surviving partners may carry on the same line of busi- 
ness at the same place as was transacted the firm busi- 
ness, Without liability to account to the legal repre- 
sentative of the deceased partuer for the good-will of 
said firm, in the absence of their own agreement to the 
coutrary. (2) Where the legal representative of a de- 
ceased member of a partnership firm, as such, without 
words of limitation, joins in the sale of all the stock 
and fixtures of such firm to the surviving members 
thereof, such legal representative cannot maintain an 
action against such survivors for the good-will of said 
firm, or for any portion thereof.” 


MASTER AND SERVANT—LIABILITY FOR ASSAULT BY 
SERVANT.—In Dickson v. Waldron, decided in the Su- 
preme Court of Indiana, in June, 1893 (34 N. E. Rep. 
606), it was held that the manager of a theater is liable 
foran assault on an inoffensive patron made by one 
employed as door-keeper and special police. 


MorTGAGE—PRIORITY OF DIFFERENT NOTES SE- 
cureD.—In Horu v. Bennett, decided in the Supreme 
Court of Indiana, in May, 1893 (34 N. E. Rep. 321), it 
was held, on foreclosure of a mortgage securing sev- 
eral notes payable at different times and held by differ- 
ent persons, that the proceeds of sale would be applied 
tothe payment of the notes in the order in which, by 
their terms, they are made payable, although the mort- 
gage provides that, on failure to pay any of the notes 
at maturity, all should become payable. 


SALE—WHEN TITLE PASSES— DELIVERY TO CARRIER. 
—In Kelsea v. Ramsey & Gore Mfg. Co., decided in the 
Court of Errors and Appeals of New Jersey, in June, 
1893, it was held that under a valid contract for the 
manufacture and sale of goods, with instructions by 
the purchaser to the vendor to send them to the pur- 
chaser, the delivery of the goods toa common carrier 
to be forwarded was a delivery to the purchaser, and 
the title passed to such purchaser, subject only to the 
vendor’s right of stoppage in transitu. 


scissllihasishtattan 
CORRESPONDENCE. 


NEEDED REVISION OF THE UNITED STATES StTat- 
UTES. 
Editor of the Albany Law Journal: 

Inotice in the Washington Law Reporter an extract 
from the ALBANY LAW JOURNAL, referring to the 
need of a revision of the statutes of the United States. 
No one who has need to refer to the statutes can fail to 
be impressed with the absolute necessity of a prompt 
revision, to include the legislation since December 1, 
1873, the date up to which the present Revised Statutes 
extend. But I think that the statement of this article 
that the Supplements to the Revised Statutes issued 
by Congress since 1878 “‘are now thoroughly anti- 
quated”’ could hardly have been written with full 


knowledge of this work. 


The first edition of the first volume of the Supple- 
ment to the Revised Statutes was published in 1881, 
and included the legislation of eight years. The lapse 
of time lessened the value of that volume, and Con- 
gress accordingly, by the act of April 9, 1890, author- 
ized a second edition of the Supplement, to include the 
general and permanent legislation still in force, from 
December 1, 1873, to March 3, 1891. The volume so 
authorized, which is entitled Volume lof the Supple- 
ment to the Revised Statutes, second edition, and is 
cited 1 Supp. R.S. (2d ed.), was completed and pub- 
lished in 1891, and contains all of the general and per- 
manent legislation up to the date of this publication. 
It has an elaborate table showing the sections of the 
Revised Statutes repealed or amended by subsequent 
legislation. The general and permanent laws of the 
United States up to March 3, 1891, can be easily ascer- 
tained by an examination of the Revised Statutes and 
of this Supplement. 

Congress has also provided by the act of February 27, 
1893, for an annual continuation of the Supplement in 
pamphlet form, each pamphlet to contain the general 
and permanent laws of asingle session with references 
to the sections of the Revised Statutes modified by 
these laws and such annotations as are deemed neces- 
sary. The laws of the fifty-second Congress have been 
embraced in a single pamphlet, entitled Nos. 1 and 2 
of volume 2 of the Supplement to the Revised Statutes, 
and cited 2 Supp. R.S. This will be followed each 
year by a pamphlet for the year, with a complete index 
to the whole of volume 2 so far as published. 

It may well be seen that the continuation of this sys- 
tem will result in a large number of separate pam- 
phlets, and that considerable inconvenience will resalt 
unless Congress shall from time to time authorize con- 
solidated editions of the pamphlets to be published. 
As it now stands, all of the general and permanent leg- 
islation of Congress since the Revised Statutes is con- 
tained in volume 1 of the Supplement, second edition, 
and in the single pamphlet containing Nos. 1 and 2 of 
this volume. : 

For these reasons, whatever may be the objection to 
the system, it would seem that the Supplements can 
hardly be called “ thoroughly antiquated ”’ at the pres- 
ent time. These serve a present convenience until a 
complete revision is undertaken. 

An examination of the important new subjects of 
legislation in these Supplements, and the great modifi- 
cations in old subjects, exhibits thoroughly the need 
of a new volume of Revised Statutes of the United 
States at an early date. 

Yours respectfully, 
CHARLEs & WILLIAM B. KING. 

WASHINGTON, D. C., September 1, 1893. 





NEW BOOKS AND NEW EDITIONS. 





PERLEY’S PRINCIPLES OF THE LAW OF INTEREST. 

Principles of the Law of Interest as applied by the Courts of 
Law and Equity in the United States and Great Britain, 
and the text of the general interest statutes in force in the 
United States, Great Britain and the Dominion of Canada. 
By Sidney Perley, of the Massachusetts Bar. Boston: 
George B. Reed. 

The object of this book is to supply an obvious want, 
as the writer states that there was no good work on 
this branch of the law prior to the time that he under- 
took the task. His diligence is apparent from the fact 
that he has examined and cited over seven thousand 
cases. His clear and concise definitions and history of 
Interest are most instructive, and will be helpful. He 
explains the difference between contractual Interest 
and Interest allowed as damages, and cites cases from 
the various States and countries to uphold his state- 





ments of the law. ‘The last one hundred pages of the work 
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are devoted to the statute law of England, Canada, and 


the various States of the Union as to Interest. It is an 
excellent treatise, and should command the attention 
of all lawyers desirous of having a valuable text-book 
on this subject. 


JONES ON THE BustNess CORPORATION Laws. 


This useful work contains not only what its title in- 
dicates—chapter 691 of the Laws of 1892 of the State of 
New York, with the amendments of 1893, and a dis- 
cussion of the existing law in connection with preced- 
ing statutes of a kindred nature—but also the Stock 
Corporation, General Corporation, Transportation Cor- 
poration and Joint-Stock Corporation Laws, together 
with the State laws of the taxation of corporations, 
provisions of the Penal Code relative to corporations 
and forms of incorporating companies, and other nec- 
essary forms. The book is essentially practical, and 
reduces to a concise and convenient size and arrange- 
ment much that was formerly scattered and incon- 
venient to find. The author, Dwight Arven Jones, is 
the author of Negligence of Municipal Corporations, 
and has edited since 1884the Laws of Business Corpo- 
rations of the State of New York. Published by Baker, 
Voorhis & Co., 66 Nassau street, New York city. 


A MANUAL FOR BoarRDs oF HEALTH. 


We take great pleasure in recommending the con- 
cise and excellent ‘‘Manual for Boards of Health,’’ 
written by Lewis Balch, M. D., Ph. D., the energetic 
secretary of the New York State Board of Health, con- 
taining original suggestions of procedure and all the 
prescribed regulations, together with the Public Health 
Law, chapter 25 of the General Laws. The first one 
hundred and thirty-six pages contain a minute state- 
ment of the duties of health authorities, and clearly 
show that practical experience can alone dictate and 
formulate rules efficient to protect health, while the 
legal opinions cited give assurance of a solid founda- 
tion upon which the author has based his work. The 
little volume is made still more usefal by giving all the 
necessary forms that have stood the test in practice. 
Published by Banks & Bros., Albany, N. Y. 


ee 
NOTES. 

HE pronouns “ he,” “‘his’”’ and ‘‘him” are used in 

law for both sexes. In the whole Criminal Code there 
is no mention of *“‘she,” “‘hers” and “her.’”’ Women 
are tried and bung as “‘he.’’ Whether the codifiers of 
our laws thougbt us too good ever to be found in such 
disreputable classes, or of too little consequence as fac- 
tors in civilization for notice, is an open question. 
But singularly enough, as there is no mention of 
“she,” “hers” and ‘‘her”’ in the Constitutions, we 
are not allowed to vote or enjoy the privileges of male 
citizens, but the Criminal Code being more liberally in- 
terpreted, we can be punished as male citizens. ‘‘ Con- 
sistency is indeed a jewel.’’—Elizabeth Cady Stanton, 
in the Open Court. 


Thirty years ago there were about four thousand 
barristers in England, while now there are nearly nine 
thousand. The writer remarks that it must make not 
a few ambitious young men pause when they find the 
Order of the Coif double its members in thirty years. 
The first “law list’? was published in 1785. The 
“King’s Council’? were twenty and the whole bar of 
England but four hundred and twenty. At the begin- 
ning of her majesty’s reign the queen’s counsel num- 
bered seventy, aud the bar had, with astonishing 
rapidity, grown to over two thousand. In 1861 there 
were four thousand wigs and gowns and one hundred 
aud,tweuty-five ‘silks.’ Inanother ten years the latter 





ee ————ns 
class had become one hundred and eighty strong, and 
the rank and file of the long robe totalled five thousand 
eight hundred. Now there are two hundred and 
twenty queen’s counsel, and the members of the four 
inns of court could be estimated at about ten thousand 


strong. And yet the ory is “Still they come.” 


‘* Yes,’’ said the lawyer, mopping his brow, “T got 
him off, but it was a narrow escape.”’ “A arrow eg 
cape? How?” inquired a brother attorney. “Ah, the 
tightest squeeze you ever saw! You know I examined 
the witnesses and made the argument myself, the pleg 
being self-defense. Thejury was out two whole days. 
Finally the judge called them before him, and askeq 
what the trouble was. ‘Only one thing, your honor, 
replied the foreman. ‘ Was the prisoner’s attorney re. 
tained by bim or appointed by the court?’ * The prig. 
oner is a man of means,’ said the judge, ‘and hired his 
own attorney.’ [could not see what bearing the ques. 
tion had on the evidence,” continued the perspiring 
lawyer, ‘‘ but ten minutes later in filed the jury, and 
what do you think the verdict was?” ‘‘ What?” asked 
his companion. ‘** Why, not guilty, on the ground of in 
sanity.”” 


The law of school-master and pupil as to punishment 
has long perplexed jurists and philosophers. The ear. 
liest theory on the subject was thus popularly summar- 
ized by Dr. Samuel Johnson: *‘ The government of a 
school-master is somewhat in the nature of a military 
government; thatis to say, it must be arbitrary, it 
must be exercised by the will of one man according to 
particular circumstances. A school-master has a pre 
scriptive right to beat, and an action of assault and 
battery cannot be admitted against him unless there 
be some great excess, some barbuarity. In our schools 
in England many boys have been maimed, yet I never 
heard of an action against the school-master on that 
account. Puffendorf, I think, maintains the right of 
a school-master to beat his scholars.’’ Some of the 
courts go to the other extreme (e. g., Cooper v. Mo 
Junkins, 4 Ind. 292), and seem disposed to hold that 
the shining morning face of the school-boy should never 
be dimmed by the tears which corporal punishment is 
apt to provoke. 


A very curious case has come under the notice of 
the coroner for Bombay, Mr. Allan F. Turner. On 
Sunday week a police ramvosee doing duty at the 
Greaves cotton mills, at De Lisle roads, while going his 
rounds discovered the body of a young Hindoo lying 
face downward in a pool of water and mud by the 
roadside. The police caused a battaki to be beaten in 
the usual way, and among others the family of a man 
who had been missing for some days came forward. A 
woman at once identified the body as that of her son 
Sakhia Mulhari, a mill-hand about twenty years of age; 
two other sons also identified it. An inquest was held 
in due course, and evidence was tendered to the effect 
that the lad was a mill-hand, but had been very sick 
for the past two or three months. He was discharged 
from the Jamsetjee Jejeebhoy Hospital about a fort- 
night before, and was then very feeble, and only able 
to walk with difficulty. On Saturday he was seen limp- 
ing along in the direction of Curréy road, and on the 
following day came the discovery made by the ramoo- 
see. A verdict was returned in accordance with this 
testimony, to the effect that Sakhia bad come to his 
death by falling face downward in a pool of mud while 
in a feeble state of health, and the body was then ta 
ken away to the burning ghats. Before the funeral 
party reached the ghat however a younger member of 
the family stopped it with the ery, “ Sakhia’s come 
home!”’ And so it proved. The dead man, despite 
his identification by Sakhia’s relatives, was not Sakhia 
at all, and aftera second inquest had been held, he was 
finally disposed of as unknown. 
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CURRENT TOPICS. 


HE persistent critics of our system of trial by 
jury, who never tire of speaking of what, on 
the slightest provocation, they call the vagaries of 
jurymen, and who are accustomed to urge that 
the jury-box should be removed from almost 
every court, have the satisfaction of knowing that 
their views are shared by the enlightened authorities 
of Russia. So supreme has the contempt for juries 
become in that centre of civilization that the Coun- 
cil of State has now before it a bill enabling a judge 
who is of opinion that a prisoner is guilty, to refuse 
to accept a verdict of acquittal from the jury, and 
directing him, whenever the verdict of one jury is 
rejected, tocall another. If its provisions have been 
correctly stated, this measure is singularly illogical 
in its incompleteness, inasmuch as it does not give 
a judge who thinks that the accused is innocent the 
right to refuse a verdict of guilty; but it is suffi- 
ciently extensive to practically put an end to trial 
by jury in the dominion of the Czar. It is obvious 
that the opinion of the bench must always prevail 
over the decision of the jury, since all that a judge 
has to do in order to achieve this result is to dis- 
miss jury after jury until he discovers one servile 
enough to return the verdict he desires. The line 
of thought which has culminated in this legislative 
effort at St. Petersburg is not confined within the 
distant borders of the Russian empire. It is not 
entirely unknown in England. The London Law 
Journal says : 

Anybody who undertook to prove that English 
judges never interfere with juries would have an ex- 
tremely difficult task before him. Ouly a few days 
ago a judge on the Western Circuit, referring in pointed 
terms toa prior conviction of a young woman whom 
the jury had acquitted, expressed his anxiety that she 
should learn that the suspicious events of her career 
were known, and that she should realize that ‘‘if any 
thing of the kind happened again the verdict of the 
jury might be very different.’’ All that is proposed in 
Russia is to give such interference with the verdict of 


jurymen a bolder form, a legislative shape—a proposal - 


wherein those occupants of the English bench who are 
inclined to trespass upon the sacred domain of the jury 
may see the features of their own practice developed 
into their inevitable ugliness. Their trespasses are 
not, it is true, of a very daring description. They 
usually take the form of depriving the successful party 
of his costs or of making irrelevant comments upon 
the verdict. The latter practice is particularly objec- 
tionable in criminal trials, even when the comment is 
favorable to the conclusion of the jury, fora judge who 
expresses his agreement with a verdict of acquittal in 
one case and fails to do so in another creates an invidi- 
ous distinction which ought never to exist. He ought 
to be as scrupulously careful in abstaining from inter- 
fering with the prerogative of the jury on questions of 
fact as he would be justly indignant if a juror were to 
attempt to usurp his own functions with regard to 
matters of law. We have no hesitation in stating our 
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conviction that questions of pure fact cannot be left to 
a more competent tribunal than the twelve ‘‘ good men 
aud true.” In this view we support the Court of Ap- 
peal, whose belief in the wisdom of juries is so strong 
that it is extremely rare that a motion for a new trial 
is granted by them, on the ground that the verdict is 
against the evidence. Such small encouragement, in- 
deed, do Lord Esher and his colleagues extend to suit- 
ors who quarrel with the verdict of the jury that the 
list of motions for new trials after trial has almost 
reached its vanishing point. The members of the 
legal profession have every reason for defending our 
system of trial by jury from the attacks periodically 
made upon it, for the status of the one is, in a high 
degree, involved in the preservation of the other. The 
independence of the bar is obviously connected with 
the independence of juries, who are never slow to ex- 
hibit their sympathy with an advocate who is coura- 
geous and prudent enough to display in an emphatic 
but respectful fashion his inability to treat the bench 
with the subserviency too often mistaken for respect. 
The most substantial reason that has been advanced 
against our jury system is that disagreement inflicts 
an injustice upcn suitors whoare ill-provided with the 
means for a second trial. It far from proves however 
that the proposal now being considered by the Russian 
Council of State ought to be adopted in England. It 
not infrequently happens that the rights of both par- 
ties in an action are so evenly balanced that the dis- 
agreement of the jury constitutes a not inappropriate 
termination of the trial. But the argument is really 
too strong for the cause of those who wield it. Judges 
disagree as well as juries; and, if our jury system 
ought to be abolished simply because juries sometimes 
disagree, a similar fate ought to overtake the Bench on 
account of the number and costliness of appeals and 
the very varying opinions expressed by learned judges 
in the same or different courts with the same facts be- 
fore them. 


The close and intimate connection between the 
bench and bar of England and Ireland will render 
of interest to American lawyers some account of the 
chief points in which the Irish differ from the corre- 


sponding English institutions. The London Law 
Times points out that in England the lord chancellor 
is invariably a peer and a member of the Cabinet. 
In Ireland of late years the lord chancellor is seldom 
elevated to the peerage and only one lord chancellor 
of Ireland has ever been a member of the English 
Cabinet — Lord Ashbourne, the chancellor in the 
late administration. Even before the Union the 
lord chancellor of Ireland was not necessarily an 
Irish peer. Sir Constantine Phipps, in the last 
century, was, as the lord chancellor of Ireland, 
speaker of the Irish House of Lords, but not being 
a peer he had no right to do more in the House of 
Lords than put the question, for the seat of the lord 
chancellor was in Ireland, as in England, technically 
not in the House of Lords at all. Sir Thomas More, 
when lord chancellor of England, was as a commoner 
precisely in the same position, and Lord Brougham 
relates that he himself once sat as speaker of the 
House of Lords, and heard an important case, be- 
fore he had taken his seat as peer. Brougham’s 
British Constitution, 360-361. The Irish lord chan- 
cellor, on entering office, receives an allowance of 
£1,000 for an outfit. This custom is evidently a 
relic of the period during which this office was in- 
variably filled from the English bar. Previously to 








222 


THE ALBANY LAW JOURNAL. 








1789 no Irishman had ever been appointed lord 


chancellor of Ireland. In Ireland the mace is only 
used when the chancellor sits representing the 
Sovereign as parens patrie in the exercise of his 
jurisdiction in lunacy and minors’ matters. In Eng- 
land however whenever the chancellor may be sitting 
in the Court of Appeal or in his own court, all the 
insignia of his office are displayed. In 1801 the office 
of master or keeper of the rolls in Ireland, which 
has been a sinecure generally filled by English 
politicians, was converted into a judicial office, the 
idea being that the master of the rolls could largely 
relieve the chancellor of judicial work which absence 
in England by reason of the Union would render 
him unable to discharge. The office did not for- 
merly disqualify for a seat in Parliament, and though 
no Irish master of rolls has sat since the Union in 
Parliament, Mr. Curran, while holding that post 
early in the century, was an unsuccessful candidate 
for the representation of Dundalk. The Irish vice- 
chancellorship — there is but one — dates only from 
1867. The method of appointing judges in Ireland 
differs radically from the method of their appoint- 
ment in England, which is supposed to be on the 
recommendation of the lord chancellor, and with- 
out reference to official or political claims. In 
Ireland it has been the habit since 1835 for an 
attorney-general to accept a puisne judgeship. Be- 
tween the passing of the Act of Union in 1800 and 
1835, there were only six occupants of the office of 
attorney-general for Ireland. Since that year, when 
it became usual for the occupant of that post to ac- 
cept a puisne judgeship, there have been no fewer 
than forty-eight holders of the office. Mr. Butt de- 
plored this custom, and on the 25th of June, 1874, 
moved in the House of Commons: ‘‘ That an hum- 
ble address be presented to her majesty represent- 
ing that, in the opinion of this House, it would be 
for the advantage of the administration of justice if 
the Irish judges were appointed to the same extent 
as they are in England upon the recommendation of 
the lord chancellor, and without reference to official 
or political claim.” The English pwisne judges are 
not as arule members of the Privy Council. On re- 
tirement from the bench they are sometimes sworn 
of that body. The practice in Ireland is the reverse, 
from the fact that puisne judgeships are accepted 
by gentlemen who having filled the post of attorney- 
general are privy councillors. Of late it is usual to 
swear Irish judges who have not been law officers of 
the Irish Privy Council. In Ireland the judges do 
not receive the honor of knighthood. It was con- 
templated in the early part of last year to give them 
thishonor. Their position as judges of the Supreme 
Court gives them precedence of knights bachelors; 
but no precedence is conferred on their wives and 
children. The Irish judges however were not 
unanimous as to the propriety of accepting knight- 
hoods, and the matter dropped. In England the 
independence of the judges is secured by the Act 
of Settlement. In Ireland judges did not become 
independent till 1782. 

The law department of the University of Michigan 





is to have a practice court. The Michigan Lay 
Journal says: ‘‘It will be under the control of the 
faculty and in the special charge of some one of the 
faculty who is to hear the cases, prepare statementg 
of fact, and give the student the benefit of actual 
practice so far as can be done. It is believed, and 
this belief is founded upon some experience, that 
students in the law can be thoroughly prepared for 
the actual work of the court-room during their two 
years’ course, One of the strong objections to study- 
ing law in a law school has been that the schools 
could not teach any thing but theory. This objec. 
tion will be thoroughly met by this practice court, 
Chief Justice Waite said: ‘The time has gone by 
when an eminent lawyer, in full practice, can take 
a class of students in his office and become their 
teacher. Once that was practicable, but now itis 
not. The consequence is that law schools are now 
a necessity.’ Blackstone said: .‘Making due al- 
lowance for one or two shining exceptions, experi- 
ence may teach us to foretell that a lawyer, thus 
educated to the bar, in subservience to attorneys 
and solicitors, will find that he has begun at the 
wrong end.’ ‘A young man will learn more, ac- 
cording to my experience, in three months in a law 
school, than in one year in a law office.’ Said Hon. 
R. A. Harrison: ‘It is a fact that a large percentage 
of those who are admitted to the practice of the law 
in ,America to-day, come from our schools of law. 
The study of the law in law schools under the direc- 
tion of men who ‘ pursue the study of the law rather 
than the gain of it’ certainly tends toa higher code 
of professional ethics, and at the same time toa 
more careful study of the law as a science than is 
apt to be made in the law offices, where each par. 
ticular question is investigated with some reference 
to the compensation which should follow. Law 
should be taught asa science and not asa mere 
trade.’ It is now admitted by all well-trained law- 
yers, that the best place to study law is in a law school. 
Why is it not also the best place in which to train 
the young lawyer in the trial of cases and in the en- 
forcement of court rules of practice? Another and 
one of the great advantages afforded by this practice 
court, is that it affords the student the best possible 
school for the cultivation of forensic eloquence, and 
of correct thinking and speaking while upon his 
feet. Such an experience every young man ought 
to have before coming to the bar. It is invaluable. 
If he begins his practice without this discipline he 
cannot be certain that timidity and embarrassment 
will not overcome him at the outset of his career. 
Some of the best thinkers are unable to make an 
argument while upon their feet. This practice court 
will certainly be of incalculable value to them. The 
first efforts of a young lawyer are likely to havea 
telling influence upon his after life. It is not every 
young man who can brave ridicule, defeat and morti- 
fication until repeated trials will have conquered his 
stammering expressions or his timidity. What 4 
blessing this practice court will be to him, so that 
he may have an opportunity, not in the presence of 
a public audience and experienced members of the 
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bar who are looking for points to criticise, but in 
the presence of an experienced instructor whose 
duty it is to help and direct, and also surrounded by 
dassmates and friends whose presence is of the 

test assistance. The advocate must acquire 
self-reliance. One of the best ways to acquire this 
is by trying his powers until he is certain of them.” 


Judge Moon, of Chattanooga, Tennessee, re- 
cently charged the grand jury that it was their 
duty to indict progressive euchre players as gam- 
blers. The charge is said to have been made on ac- 
count of a series of games played at Lookout Inn, 
in which a number of the most prominent people in 
the country played. The guests were from points 
ranging from New York city to Texas. Among the 
winners was the wife of J. W. Thomas, president 
of the Louisville and Nashville railroad. The prizes 
given were gold pins for the ladies and gold-headed 
canes for the gentlemen. Gambling is a bad thing 
for individuals as well as communities, but the posi- 
tion taken by Judge Moon is extreme, and is likely 
todo more harm than good. He ‘‘instructed the 
jury to indict both those who enjoyed the distinc- 
tion of winning the first prize and those who came 
out with the booby.” Strictly speaking, playing 
progressive euchre for a prize may come within the 
technical definition of gambling, but it is clear that 
it does not represent in fact, or in a broad construc- 
tion of law, the evil against which gambling statutes 
areaimed. The main object of the game is social 
amusement, and the prizes are not wagers, but simply 
souvenirs of the skill of the players, provided 
generally by the host or hostess of the evening, and 
for the most part of no great value. Opinions differ 
as to whether people should play cards under any 
circumstances, but that is a moral question with 
which the law has nothing to do. If judges and 
grand juries can invade the privacy of a man’s parlor 
and send him to jail for playing a game of progres- 
sive euchre with his family and friends, they may 
with equal right and propriety undertake to dictate 
to him in regard to all other private affairs. Moral 
crusades conducted without discretion can only re- 
sult in contempt for the crusader. There is such a 
thing as progressive stupidity as well as progressive 
euchre, 


The committee of the Victoria Street London 
Auti-Vivisection Society have issued to the members 
of the Society for the Propagation of the Uospel a 
circular calling attention to a book published by the 
Society for Promoting Christian Knowledge entitled 
“Our Secret Friends and Foes,” by Dr. Percy Fara- 
day Frankland, giving extracts which they declare 
“sufficiently show that the book is calculated to 
encourage the unjustifiable and demoralizing prac- 
tice of experimenting on living animals,” and asking 
that a protest against the continued publication of 
the book should be made. Attached to the circular 
8 the following letter from Lord Coleridge: ‘1 

x Square, W.: June 27. Ihave signed this 
paper, not exactly with pleasure, for the whole sub- 
ject is utterly odious to me, but with great willing- 





ness. I have never seen any reason to change or 
qualify the opinions I expressed many years ago in 
an article on vivisection which your society re- 
printed. Should the book in question not be with- 
drawn by the Society for Promoting Christian 
Knowledge, I shall at once withdraw myself from 
it, as it will, in my judgment, become a society for 
the promotion of un-Christian knowledge. Very 
good men, I am quite aware, take a different view 
and will continue to support the society; but a man, 
however obscure, must act upon his convictions, 
especially when they have not been hastily taken up 
and are not quite ignorantly maintained.—I am your 
obedient servant, Coleridge.” 


Juries sometimes err, and even judges are not in- 
fallible. It is fortunate when the cases are not en- 
tirely beyond reparation. Tworemarkable instances 
are reported by the French newspapers. Only lately 
a@ man named Kirail, who had been banished to 
New Caledonia for participation in a murder, was 
found entirely innocent and was liberated after years 
of suffering; and now a Madame Bruaux, who, in 
1877, was sentenced for life to forced labor for 
poisoning her husband and brother-in-law, has been 
found innocent. The medical experts declared 
that both the husband and the brother-in-law 
had died of poison, but the experts could not 
demonstrate the kind of poison used. Madame 
Bruaux denied all guilt. But she was pronounced 
guilty and sentenced to hard labor for life. Shortly 
after her deportation the successor in the tenement 
of the Bruauxs died with similar appearances and 
symptoms as the two other men. The tenement 
was now investigated, and it was found that a lime 
furnace, which backed upon it, created fumes that 
proved poisonous. When the furnace was removed 
the tenement became healthy. And now the pardon 
of Mrs. Bruaux, for a crime she never committed, 
has been recommended by the minister of justice. 
In the meanwhile she has been at forced labor for 
sixteen years. 


Governor Tillman, of South Carolina, is out in 
open advocacy of a stay law for the prevention of 
the collection of debts by legal process in that State. 
He is a good deal of a demagogue, and would be en- 
tirely equal to advising such a law in his message to 


‘the Legislature, if he thought such advice would 


strengthen his hold on the farmers who made him 
governor. The Legislature, too, is practically under 
his control, and would probably pass such a law if 
he recommended it. If the notion has taken any 
hold on Tillman it is quite possible that such a law 
may be at least debated when the Legislature next 
meets. South Carolina has already had disastrous 
experience with stay laws, which were enacted every 
year from 1861 to and including 1866. In the latter 
year the courts of the State declared such laws in 
violation of the provision in the Federal Constitu- 
tion which forbids any State to pass a law impairing 
the inviolability of contracts. South Carolina hasa 
similar clause in its own Constitution which would 
effectually nullify Tillman’s plan for a stay law. 
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A good many people will be pleased to hear that 
the actor M. B. Curtis— more popularly known as 
‘¢ Sam’l of Posen” — has, at last, been acquitted of 
the charge of murdering Policeman Grant, of San 
Francisco. He has had to endure three trials, and 
has spent in his defense about $50,000. On the first 
trial the jury disagreed. The second trial was 
abruptly terminated by the death of ajuryman. As 
the jury was out but two hours, and stood nine for 
acquittal on the first ballot, it may be taken for 
granted that the verdict is strictly in accordance 
with the evidence, but Curtis’s has been a fearful 
ordeal for an innocent man to be subjected to. The 
trial draws attention to the fact that comparatively 
few theatrical people are heard of in Police Courts. 
Actors have a good many sins laid to their charge, 
and it is only right that any thing which is to their 
credit should be noted. 





Judge Marshall J. Clarke, of the Atlanta circuit 
of the Superior Court of Georgia, has tendered his 
unconditional resignation and requested Governor 
Northen toappoint hissuccessor. Governor Northen 
made a personal appeal to Judge Clarke to withdraw 
his resignation, but the appeal had nov effect. Judge 
Clarke is regarded as one of the ablest judges in the 
South. It is stated that his resignation is due to 
the fact that the salary of the office is not com- 
mensurate with the labors, and his purpose is to re- 
sume his practice, which was a very lucrative one 
before he went on the bench. Georgia is a rich 
State, and should fix the pay of her judiciary at such 
a figure as to command and retain the services of 
her ablest men. 





President Cleveland is said to be disposed to 
nominate William H. Hornblower of New York as 
the successor of the late Justice Blatchford on the 
bench of the United States Supreme Court. Mr. 
Hornblower is not much over forty years of age, and 
if appointed he would be one of the youngest of the 
judges who have sat on that bench. Joseph Story 
of;Massachusetts, however, was only thirty-two years 
old when Madison appointed him a Supreme Court 
justice in 1811, so that if Mr. Hornblower should 
get the prize at Mr. Cleveland’s disposal he could 
not claim to be the youngest judge in the history of 
our highest judicial tribunal. 


—_——____—. 


DISCRIMINATION AND CLASSIFICATION BY 
CARRIERS OF PASSENGERS. 


HILE the Emancipation Proclamation of Presi- 

dent Liucoln most effectually cut asunder slav- 

ery’s ugly growth, it left the roots and small top-roots 

to send, intermittently, a lifesupply quivering through 

the fiber of the old stump at the surface of the social 
stratum. 

Slavery, as a condition of about ten millions of hu- 
man beings, was at an end in this country. But the 
emancipated bondman, although relieved of the weight 
of his shackles, wus now in a worse condition, so far as 
his own veeds were concerned, than before. He was 
really in a transitory condition which may be likened 
to that of the pollywog-frog. He needed both to lose 
and gain something. Those too-sanguine persons who 





a 
regarded this time as the ‘‘ year of jubilee,” SOON Came 
to see their mistake. They had got the bondman out 
of the medium in which he had dwelt for a couple of 
centuries, into the glorious light of Freedom. Byt 
liberty is not equality. A man may occupy such, 
relative position in society as to be at liberty to go by 
himself and keep by himself and observe the laws, ang 
he will be permitted to do so by his fellows, without 
let or hindrance. But this may not be a satisfactory 
condition for the one or the many. Under the ep. 
quent language of the Constitution, all men are equal, 
The constitutional guaranty of equality of the citizens 
of this republican form of government means all of itg 
citizens. 

We have made, by constitutional provisions, the 
emancipated negro a citizen of our country. Is he not 
then entitled to equality wfth all others of our citi. 
zens? 

By the fourteenth and fifteenth amendments of the 
Federal Constitution he is placed upon a plane of legal 
equality. Then the legal status of the negro wonld 
seem not subject to ambiguity. But is this so? The 
abolitionists had accomplished their design when the 
bondmen were set free. But then they were con- 
fronted with a problem, the solution of which was now 
forced upon them. The chivalric sentiment which had 
moved them to make war upon the condition of the 
negro, with the ultimate design of breaking his chains, 
was unequal to the solution of this question, and the 
negro remained in his transitoty state until such a 
time as his fate could be settled by the wisdom of those 
charged with the administration of the laws of this 
country. 

At last, after a bitter contest, by amendment to the 
fundamental law, the question of citizenship and legal 
equality of the negro was settled forever in this coun- 
try, so far as legal enactment could settle it. 

But the question of race prejudice. The force which 
sent the intermittent life-current through the top-roots 
into the old stump of slavery. What of that? Could 
that ever be settled by legal enactment? Never. No 
sense of sectional feeling need dictate the answer to 
the question above. It is confined to neither side of 
the old line of demarcation of ante-bellum days. While 
the courts of States on both sides of the historical Ma- 
son and Dixon’s line will by their carefully-worded 
opinions show the steadfast purpose to observe the 
constitutional mandate against discrimination in favor 
of his white brother, they will, with the same careful 
phraseology and nice reasoning, lay stone after stone 
upon the wall which now constitutes the legal line of 
separation between the races in this country. Classi- 
fication isa handy term. It comes to us from the first 
order of things. Every thing is classified. Beginning 
with the highest rank of the creation, down to the low- 
est, and we find the principle of classification. This 
then is the solution of this problem as found by the 
courts. We have nothing whatever to do with any po 
litical aspect of the race question, but with the legal 
aspect, as indicated in the title above. 

We shall find in this discussion that, while the carriers 
of passengers have such common-law rights as will 
permit them to make all proper regulations regarding 
and controlling the management and conveyance of 
passengers, they will not be permitted to discriminate 
between passengers along the color line or race line. 
Because of the terms of the Federal Constitution, 
which expressly forbid such discrimination, on the 
other hand, the courts will tolerate and uphold the 
classification of passengers where the convenience and 
comfort of the passengers are not made unequal be 
cause of any race condition. 

This is the condition of things at the present time. 
But it required Federal interference and the constitu- 
tional amendments to obtain this concession from bis 
white brethren for the emancipated black man. 
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In 1861 there came before the courts a case—Grimes v. 
McCandless, 5 Bril. 255, which was an action of trespass 
torecover damages for the expulsion of the plaintiff, a 
colored man, from the cars of acertain passenger-car 
line, by the defendant, aservant of such line. The de- 
feuse was based upon aregulation of the railway com- 
pany prohibiting the entrance of negroes into the body 
of the cars, and confining them exclusively to the front 
platform, aud the authority of the railway company 
to make such aregulation. After suggesting that the 
railway company could not arbitrarily refuse to carry 
passengers merely because of race prejudice, the Court 
goes on to state the conclusion, thus: ‘‘ When it be- 
comes necessary to lay down rules for the government 
and association of men in public, public sentiment 
must be consulted with caution indeed, and not with- 
outsome reluctance. And when a Nation suffers as 
ours does from the misfortune of having two races 
within its bosom, one long civilized and the other 
emerging from the shades of barbarism, and each in- 
delibly marked by diversities of manners, there is 
much in the relation between them which must be left 
to the lessons of experience and the tribunal of public 
opinion, which cannot be arbitrarily forced or hast- 
ened without producing or augmenting repulsion and 
antipathy. In the belief then that the regulation now 
before us is a wise one, or if not wise, will work its 
own cure best when least molested, we enter judg- 
ment for defendant.”’ 

The solution of this difficulty came close upon the 
heels of this opinion, and was recognized and submit- 
ted to gracefully by the same court in Derry v. Lowry, 
6 Phil. 30. 

The very same question of discrimination against 
the negro in the use of the cars of the railway com- 
pany occupied by his white brother, without the con- 
sent of the company came up before the court in this 
case, but how different the conclusion, necessitated by 
the logic of events. Listen to the language of the 
Court: “‘ There was no such regulation of the Lombard 
and South Street Passenger Railroad, but I instruct 
you, a8 a principle of law, that the existence of such a 
by-law would not avail the defendant. The logic of 
events of the past four years has in many respects 
eleared our vision. Verdict for plaintiff.” 

Again, in 1869, in the case of West Chester & Phila. 
R. Co. v. Miles, 55 Penn. St. 209, while it was admitted 
by the Court as settled law that no person could be ex- 
eluded from carriage by acommon carrier of passen- 
gers, it was held also not to be an unreasonable rule to 
seat passengers so as to preserve order and decorum, 
and to prevent contact and collisions arising from well- 
known repugnance. Upon this question of classifica- 
tion the Court has this to say: ‘‘ The question is one of 
difference, not of superiority or inferiority. We are 
compelled to declare that at the time of the alleged in- 
jury there was that natural, legal and customary dif- 
ference between the white and the black races, which 
made their separation as passengers in a public con- 
veyance the subject of a sound regulation to secure or- 
der, promote comfort, preserve the peace and main- 
tain the rights both of carriers and passengers.” 

It will be observed in the case above that, while the 
tight of railway companies to discriminate between 
taces in the matter of passenger carriage is particu- 
larly repudiated, the right to make such regulations as 
would satisfy this race prejudice in the way of a classi- 
fication of the passengers is strongly maintained. 

, zhere is a great deal of difference between the terms 

to discriminate ” and ‘to classify.’”” While the lan- 
Ruage of the Federal Constitution is sufficiently plain 
focover the former term by implication, the rule of 
classification, as applied to this subject, and which is 
how so generally adopted and applied by the courts of 

is country, seems rather to have had its origin in so- 
cial necessity, as suggested by the Pennsylvania court 





in the case above than in any intended reservation 
in the constitutional amendments. Many of the sepa- 
rate State Constitutions and statutes recognize this 
rule, and expressly give to carriers of passengers the 
power to make such regulations for the safety and 
comfort of their passengers so long as they do not dis- 
criminate because of any color or race distinction. Be- 
fore this rule was so well established as at present, the 
opinions of the different State courts were very inhar- 
monious, and the reasoning in some cases amusing to 
the student of social and political law with this ques- 
tion as a new factor. 

It is perhaps not inconsistent with the logio of judi- 
cial determination that this rule is found more or less 
liberal in its application, according to location of the 
tribunal before which trial is had. 

The Supreme Court of Illinois, in Chicago & North- 
western Ry. Co. v. Williams, 55 Ill. 185; 8. C.,8 Am. 
Rep. 641, held that a railway company might make 
such rules and regulations for the safety and comfort 
of passengers travelling on their road, but they must 
not discriminate against persons because of color, race 
or social position. See Day v. Owen, 5 Mich. 526 (1858). 

In the evidence in the above case it appeared that 
there was a regulation of the company setting apart a 
certain car for the exclusive use of ladies, and gentle- 
men accompanied by ladies. The plaintiff, a woman 
of color, had purchased a ticket entitling her to ride 
on defendant's train. She endeavored to enter the 
car called the “ ladies’ car,”’ attached to said train, but 
was prevented from doing so by defendant’s servants. 
The sole reason for not permitting her to enter this 
particular car was on account of her color. There was 
no rule in force on said road as to colored persons. 
The Court held that plaintiff might recover. 

In 1867 the Legislature of Pennsylvania, by an act 
(P. L. 38), undertook to settle beyond dispute this 
question according to well-known Quaker principles of 
equal justice to all, on the broad basis of the Federal 
Constitution. The act then passed provided that *‘ any 
railroad or railway corporation within this Commun- 
wealth that shall exclude, or allow to be excluded by 
their agents, conductors or employees, from any of 
their passenger cars, any person or persons on account 
of color or race, or that shall refuse to carry in any of 
their cars thus set apart any person or persons en ac- 
count of color or race, or that shall, for such reason, 
compel, or attempt to compel, any person or persons 
to occupy any particular part of any of their cars set 
apart for the accommodation of people as passengers, 
shall be liable in an action of debt to the person thereby 
injured or aggrieved in the sum of $500.’’ 

The opinion in the case of Central R. Co. N. J. v. 
Green and Wife, 86 Penn. St. 421; S. C., 27 Am. Rep. 
718, follows strictly the provision of the act above re- 
ferred to, aud affirms the judgment for plaintiff Green, 


-Mr. Justice Paxson dissenting, who follows the reason- 


ing in the majority opinion in West Chester & Phil. R. 
Co. v. Miles, supra. 

But in 1887 the Legislature of Pennsylvania found it 
necessary to recede from the stringent construction of 
the constitutional rights of the freedmen as indicated 
by the act of 1867. And although the right to discrimi- 
nate against them in public places is still firmly denied, 
classification for convenience and comfort is permit- 
ted. And the penalty is lowered to $50 and $100. See 
P. L. (May, 1887), 130,131. This was the construction 
put upon the new act iu the case of Commonwealth v. 
Oberbeck, November, 1889. 

Many of our States have legislative enactments such 
as that of Pennsylvania. In Tennessee, Arkansas, 
Texas, Alabama, Mississippi, Louisiana and Florida 
the law requires the furnishing of separate cars of equal 
accommodation for the negro. Britton v. Atlanta, 
etc., R. Co., 88 N. C. 536; 45 Am. Rep. 749, holds that 
separate cars may be provided. 2 Wood Ry. Law, 1035. 
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Georgia and South Carolina acts, while denying dis- 


crimination, encourage classification as the proper so- 
lution of this perplexity of the travelling public. So 
also do Mississippi and Louisiana. See Chesapeake R. 
Co. v. Wells, 85 Tenn. 6138; Memphis, ete., R. Co. v. 
Benson, id. 627. It is required in Mississippi. Louis- 
ville, etc., Ry. Co. v. State, 66 Miss. 662. Such separa- 
tion is upheld either as to curs, state-rooms berths or 
tables, if the carrier in good faith gives equal accom- 
modations toeach. Houck v. Railway Co., 38 Fed. Rep. 
226; McGuinn v. Forbes, 37 id. 6389; Murphy v. Rail- 
way Co., 23 id. 637; Logwood v. Railway Co., id. 318; 
The Sue, 22 id. 843. 

The Supreme Court of Wisconsin has placed itself 
on record as opposed to any and all discrimination or 
classification by carriers because of race or color, bas- 
ing its position upon a literal construction of the con- 
stitutional amendments. See Coger v. Packet Co., 37 
Towa, 145. In this case it was held that the steamboat 
company had no power to make nor to enforceany regu- 
lation toexclude negroes from any of the rights or privi- 
leges which were allowed to white passengers, and the 
company was liable for damages in an action by a ne- 
gro passenger for an assault and battery in removing 
her from a seat at the dinner table, which bad been 
provided and intended for white passengers exclu- 
sively, and which she was occupying contrary to a rule 
of the company, refusing to leave when requested. 
The Court held that, under the Federal Constitution 
and the laws of the State of Lowa, there was not such 
a difference between the whites and negroes as would 
warrant any such distinction. That all rights and 
privileges accorded to the former must be conceded 
to the latter, in so far as carriers of passengers are con- 
cerned at least. See Hutch. Carr., § 542. For same 
doctrine, see Decuir v. Benson, 27 La. Ann. 1, Wyly, 
J., dissenting. Afterward reversed by United States 
Supreme Court. 95 U.S. 485. 

In a case recently before the Interstate Commerce 
Commission (Heard v. Georgia R. Co., 1 Int. St. Com. 
Rep. 719) a colored minister of the Gospel was obliged 
to occupy an inferior compartment on his journey be- 
cause of a regulation of the company excluding him 
from cars occupied by his white brethren. The Com- 
mission, in its opinion, says: “It isnot with sole re- 
gard tothe wishes or conceptions of ideal justice of 
colored persons, nor only with deference to the preju- 
dices or abstract convictions of white persons that a 
practical adjustment is to be reached, but with en- 
lightened regard to the best interests and harmonious 
relations of both.” 

The Commission upheld the system of classification 
of passengers along the line of color where public sen- 
timent seemed to demand it, and at the same time by 
its order required the company to provide cars with 
equal conveniences and comforts and protection as 
furnished for other passengers riding over its road and 
paying the same fare. 

See further Council v. Railroad Co., 1 Int. St. Com. 
Rep. 339; Heard v. Railroad Co., 3 id. 111; Smith v. 
Chamberlain, Receiver, ete., 17 8. E. Rep. 371. 

Percy EDWARDS. 

Owasso, Micu., Sept. 5, 1893. 
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THE ADMINISTRATION OF JUSTICE — THE 
STRENGTH OF THE JUDICIARY LIES IN 
ITS GOOD SENSE, 118 LEARNING AND ITS 
INTEGRITY. 





O long as the public mind in the earlier ages was 
thoroughly persuaded that there was ever present 

an all-wise, invisible and overruling power which took 
cognizance of and directed all things, the casting of 
lots and similar methods were esteemed the more cer- 
tain of al) modes of determining controversies among 





es 





men respecting property or injuries; for theoretically 


there could be no error in the decision of a being inte. 
ested in human affairs so wise and complaisant. 

Hence the ancient trial by wager of battle, the cag. 
ing of lots, ete. 

Hence it also happened that whenever men lost their 
lives by any unusual or untoward action of nator) 
forces it was supposed to be a judgment of an invisible 
and just power, against which there must be no con. 
tention. An example of this public opinion crystallized 
into a new law is given by A. Terrasson in his learned 
history of Roman Jurisprudence, Paris, 1750, page 64, 
in the Fragment of the Papinian law (in force during 
the time of kings) numbered by him thirty-six, as fol. 
lows: “If a man is struck with lightning let no onego 
to his assistance to relieve him; and if the lightning 
kills him let there be no funeral, but inter him imme 
diately where he was when he was killed.’’ Gravina 
paraphrases the ancient Latin in these words: 

Si homo fulmine ictus fuerit ne attollatur homo. §j 
homo occisus fuerit, defossa terra ibidem ubi cecidit 
sine rogo, sine ullo funere condatur. 

It is easily seen the influence which a knowledge of 
natural laws has had in blotting from the books simi- 
lar ideas in the administration of justice, so that to-day 
about the only use we make of the casting of lots iu 
the civil law is in the awarding of portions adjusted by 
experts in the action of partition of estates among the 
heirs. 

But even under our modern views the doctrine of 
chances would warrant us in saying that an honest ap 
peal to chance would insure a correct decision in about 
one-half of the cases, and thus rival some of our un- 
fortunate courts in no very remote times, and give 8 
semblance of justice to such decrees, even if delivered 
by oracles. 

The consideration of the administration of justice 
cannot be expected to deal with justice in the abstract. 
It can only concern itself with such ideas of right and 
wrong as prevail in the countries where its tribunals 
are established. A matter in one country may bea 
matter of indifference, and in another of importanee, 
as affected by customs in transacting business or 
habits of thought of the people. 

Therefore the minister of justice must not only be 
well versed in the great principles which serve all civil- 
ized, and even uncultivated, people as criteria of right 
and wrong, of mine and thine, but also the more re 
fined customs which border on the rules of social in- 
tercourse and stamp this thing as rude and revengefal 
and an injury, and that as evincing good-will and 


‘friendship. 


There is also something in the mode of the adminis 
tration of justice worthy of the attention of the mit- 
ister of justice himself, for it depends on him. 

In this country the judiciary is conceded to be the 
weakest department of the government; but it is 
strong and powerful when the people have implicit 
confidence in the righteousness of its judgments. Any 
thing therefore having the slightest tendency to lessen 
this contidence of the people in their judges is in 
jurious to them and the State. Justice must not only 
be done, but it must be done without the slightest 
cloud to obscure or veil its brightness. 

The judge is not only bound to see that justice is 
done, but to so conduct himself as to create no impres- 
sion that he has been influenced in the remotest degree 
by fear, favor or affection. The character of the 
sucred office he fills is well illustrated by the following 
quotations from that eminent jurist, Domat, who 
wrote in the Inst century. He says on this subject: 
“Tt is not without reason that we have distinguished 
the probity of judges from other sort of officers by the 
peculiar name of integrity, seeing in reality they ought 
to have a character of probity so pure, 80 delicate aud 
so entire that it oughtjto exceed far the character 
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ity which may be required in all other sorts of of- 
fices.”’ See 2 Domat Public Law, Book 2, tit. 4, §2 
(Strahan’s London ed., 1722), p. 587. 

The same author, in speaking of the capacity of the 
officers of which such purity is required, says in another 
place: “‘ The capacity of the officers of justice who are 
pound to know the laws, consists in a stock of good 
sense, together with a degree of understanding and a 
genius that is capable of that science which consists in 
aclear, solid and methodical knowledge of the defini- 
tion of principles and of the rules relating to the sev- 
eral matters of the law that they may comprehend the 
connection between the rules and their principles, and 
that they may know how to apply them to the ques- 
tions which are to be decided.’’ 2 Domat Public Law, 
Book 2, tit. 4, § 1, p. 585 (Strahan’s London ed., 1722). 

But this ability to correctly decide all legal questions 
submitted to the judge must be combined with that 
honest desire to subject all personal considerations to 
the attainment of the end. None but a judge endowed 
with some magnanimity can ordinarily hear his opin- 
ion criticised on a motion for a new trial as though it 
was the opinion of some one else, and his only concern 
was to find out the right and justice of the case. Yet 
such a love of justice should be cultivated so as to sub- 
jugate all adverse amour prupre. 

Perhaps one of the strongest tests in this country of 
the fitness of a judge for his place is the opinion of 
practitioners before him, of his readiness to sign fair 
and full bills of exception in cases where appeals or 
writs of error lie from his decisions. As strange as it 
may seem, it has happened in the long practice of a 
few old lawyers that they have been pained and 
shocked at some period of their lives by meeting a 
judge who would quibble over bills of exception agreed 
upon by the fair-minded lawyers engaged in the cause. 

When we consider that the fairness of the judge in 
formulating the bill is the only mode of truly present- 
ing the legal question to the Superior Court for a re- 
vision, the necessity of a high sense of honor in the 
lower judge becomes apparent. By suppressing a fact, 
coloring unduly some circumstances, or imperfectly 
stating the question, he may sometimes secure the af- 
firmance of his decisions. 

No man can be a fit minister of justice who will al- 
low himself to be swerved from the straightforward 
line of duty out of partiality, sympathy, prejudice or 
pride of opinion, or any other motive which makes the 
judge fear a reversal. Inthe most of our States im- 
peachment is the only protection against judges who 
fail to give-fair bills of exception. Yet whoever knew 
a judge to be impeached for such cause? 

On the other hand, how secure the advocate and 
suitor feel when they know the case is in the hands of 
an honorable, painstaking and honest judge. The ad- 
vocate knows that if he has bills of exception to take 
the facts will be truly stated without prejudice or ill- 
will, and that the judge is more concerned to see right 
and justice take place than that his opinion should be 
affirmed. 

Courage is predicated of soldiers, but it sometimes 
happens that as true a heroism is required of the judge 
iu the administration of justice as was ever shown on 
the field of battle. A recent example in a sister State 
exhibits as true a conception of what was due to the 
judicial office and to the administration of justice in 
Withstanding seemingly overwhelming brutal force and 
organized clamor with unflinching firmness as can be 
Pointed out in history. ‘The modest man who did his 
cuty finds himself classed with heroes. 

Under our form of government it is not uncommon 
fora judge to find a need of courage and firmness to 
Meet with sereneness an imposing or menacing public 
opinion which duty compels him to withstand. 

As to diligence: As a judge is presumably chosen for 
his fitness for the office, he fails of his duty to the pub- 





lic if he does not use his best endeavors to advance the 
business of this court. There is no place for idleness. 
In the war of the peninsula Napoleon wrote to his 
brother Joseph in Spain to devote his attention to his 
military operations and to think of nothing else. A 
similar advice may be given to the judge who is 
charged with the exalted duty of administering justice. 

It may often be said of legal opinions as with the 
productions of other of the great arts that they are 
valuable as models aud future guides, in proportion to 
the labor bestowed upon them; they command respect 
and admiration as they are grounded upon principles 
enunciated by the great masters of jurisprudence. 

This diligence must be exercised sometimes with 
alertuess, and at all times precaution must be taken to 
guard against error, for after the judge has taken all 
the pains in his power to avoid error in his apprecia- 
tion of the facts or legal conclusions, it will sometimes 
happen, in the modern rush of business, that his best 
endeavors have failed or been eluded. Hence the 
judge, overwhelmed with business, should find time to 
lend a patient ear to motions and petitious for new 
trials, rehearings and other modes for the reconsidera- 
tion of questions where only limited time has been af- 
forded for the examination of the facts or law of a 
case, or full access was not attainable at the time to 
adequate authorities. Let no impatient judge believe 
that he is so immeasurably above his advocates as to 
know more of a case in a moment than the lawyer has 
been able to learn in months of study. 

Let no judge in the last res«-rt, like the scientist, un- 
dertake original work, and seek to find in the record 
some point not touched upon by counsel on which be 
can surprise the parties by deciding their case on a 
point not anticipated, for non constat, the point was 
for good cause waived by the parties in the lower 
court, und the judge’s office is to decide the controver- 
sies made by the parties and their advocates, and not 
to make them up himself. 





ENMITY AND FRIENDSHIP. 


It sometimes happens that the cause of a friend oran 
enemy is brought before a judge, and the law does not 
permit the judge for that cause to recuse himself. One 
mav will meet the occasion by risking injustice to the 
friend for fear of being censured for deciding hostilely 
to hisenemy. It was the saying of an excellent and 
accomplished judge that it was the hardest thing in the 
world to decide a case in favor of afriend. With such 
men it isas it is with some witnesses who think that 
they commit no wrong in resolving every thing against 
the party calling them. But justice and truth are the 
same, and unchangeable with friend or foe. 

In courts composed of several judges sometimes it is 
in the power of a judge to leave the case of the warm 
friend or the bitter enemy to his colleagues for decis- 
ion. If the law recuses the judge for relationship to 
suitors, its spirit recognizes his right to place himself 
beyond any temptation arising from friendship or en- 
mity. 

But even here there is a limit; no judge has a right 
under any slight pretense to leave the decision of an 
ordinary cause to his colleague or colleagues without 
bestowing upon it his own diligent and earnest labor. 
He was placed upon the bench under an implied un- 
derstanding that he should study to understand all 
cases coming before his court, and that his conclusions 
should participate in the decrees of the court as much 
as his presence should constitute a portion of the bench 
itself. The bench which allots causes among its mem- 
bers for a decision and gives but superficial labor to 
cases is a fraud upon the community which pays the 
salaries of such subdivided bench. 

How far may a judge receive favors from friends 
who have or expect to have causes before him? This 
delicate question would doubtless receive as many dif- 
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ferent answers as there are judges to whom it should 
be propounded; the safest answer is that he is not at 
liberty to receive any favor of appreciable value. He 
is not to receive presents. His friends and children it 
goes without saying are not to be seen with souvenirs 
bought with a suitor’s money. When we know how 
unscrupulous as well as how insidious are the methods 
of corporations and grasping men of wealth to find the 
entrances to a legislator’s or even the judge’s good- 
will we may safely say that he cannot receive favors 
from any source without risk of finding himself at 
sume time unpleasantly entrapped in the toils of some 
suitor. How cana judge who has recently received a 
partially disguised present or some seemingly delicate 
attention, or thoughtlessly been an honored guest at 
some suitor’s elegant table, or received valuable free 
passes on the railroad over which he travels be sure 
that the present, or the elegant entertainment, or the 
gratification of some one of the thousand and one of 
his pleasant fancies, or the solid benefits of a railroad 
pass, is not insidiously at work when he has the almost 
invisible briber’s cause to decide? The bare allusion to 
such suppositions shocks us and brings up in our mind 
infamous examples. But still are not the free passes 
sometimes taken? 

Cicero, in speaking on this subject, says in Book 2, 
De Off., C. X.: *‘ All a judge can do fora friend is to 
accommodate him as to the time of trial as far as the 
law allows. But he must pronounce sentence on oath. 
He will remember he has called the divinity as wit- 
ness: That is, as I conceive, his own conscience, than 
which the Deity Himself has given nothing more divine 
to man.” The judge who is not embarrassed by in- 
debteduess to a suitor's friendship or by his enmity is 
more fortunate than even Cicero’s friend, for he can 
assure himself that his judgment is unclouded by 
prejudice which is commonly unperceived by its sub- 
ject. 

But how about the appointment of receivers, com- 
missioners in chancery and the allowance of commis- 
sions to the various officers, his friends, who admir- 
ingly look up to the judge to use his patronage in their 
favor? How, where in the allowances to receivers of 
great corporations and railroads, many thousands of 
dollars are given with a lavish hand? Would Cicero 
have permitted the judge to set aside the proposed re- 
ceiver selected by the parties and to substitute his 
friend for these desirable places of emolument? These 
are rude questions. But capital engaged in litigation 
is apt to become conspicuous and provoke questions. 

Where so much is justly expected of the judges it 
may naturally be asked, what is the best mode of se- 
curing the services of the able and upright men who 
are to fill these exalted offices? 

Theoretically, if you will elect your most able and 
honest man as governor of your State, you can safely 
leave the selection of the judges to him. And he will 
not heed the clamors of the politician who stands 
ready to take a judgeship or any other office with a 
salary, but will take the trouble to search out the com- 
petent man, even in retirement, and without solicita- 
tion tender the office to him. The man of true nobility 
and worth has not built up his character by practicing 
the wiles aud arts of a demagogue or of a politician, 
and he knows not how to substitute pretension for 
merit. 

If youelect a mere politician as your governor his 
concern is not to put on the bench men who tower 
above him in capacity. He will use the place to shelve 
@ competitor or advance a party interest, and the fit- 
ness of the man for the place will be a secondary con- 
sideration. 

An elective judiciary, where the election has been 
isolated from the political elections, and none but 
judges have been allowed to be voted for, before or 
after some interval of time from the political elections, 





excellent results have been produced. At Politicgl 
elections, when the people, as at Chicago, permit the 
bar to nominate the judges, good judges are selected, 
But it oftener happens that the politician takes a malic. 
ious pleasure in showing how easily he can overthrow 
the work of the lawyers and put the mere partisan iy 
office. A partisan appointed a judge for life often be. 
comes conservative, but a partisan judge necessarily 
labors under suspicion. 

Of all modes which have been tried in this country, 
the election of judges by the Legislature has, as far as 
we have learned, proved to be the worst and most up- 
satisfactory. 

As to the duration of the term of office, appoint- 
ments for life have produced a jurisprudence and sys. 
tem of reports which have proved of the greatest 
weight as rules of authority. But as age impairs the 
capacity of men for labor, it has sometimes been at- 
tempted to limit the period within certain ages. This 
sometimes deprives the State of the most valuable ser. 
vices of a judge in his life-time. Bat this inconveni- 
ence can be obviated by the plan adopted at Washing. 
ton to allow the judge, after a certain period of service 
and attaining a certain age, to retire on a pension equal 
to his full salary. The foregoing opinions being only 
the result of observation during, it is true, of half a 
century of judicial and professional service, are simply 
set down for the consideration of practical men who 
have to deal with these subjects to-day and with little 
hope that they can be of use in other countries except 
for a simple comparison. 

And happy is my country if, among an army of fif- 
teen or twenty thousand men, holding some sort of 
judicial station in it, there are none who need to bene- 
fit by any of the preceding suggestions as to propriety, 
and none whose line of judicial conduct would not be 
improved by following them. 

The Legislatures, with the aid of Congress, might 
make it penal for any person to offer, and for any 
judge or member of the Legislature, or any member of 
a city council or mayor or other public officer, to re- 
ceive from a railroad free passes or excursion tickets; 
and also to limit more strictly the emoluments and 
fees to be allowed receivers and other officers of the 


courts not yet regulated by law. 
EK. T. MERRICK. 
New ORLEANS, August, 1893. 





EXTRADITION. 
[A paper read at the World’s Congress of Jurisprudence and 

Law Reform in Chicago.] 
‘(HE great expansion in recent times of the system of 

extradition is an evidence of the gradual recogni- 

tion by Nations, in their intercourse with one another, 
of common sense as a controlling principle. Extradi- 
tion imports simply the enforcement of the law. Form- 
erly each State seemed to endeavor, so far as possible, 
to defeat that end by making itself a refuge for offend- 
ers against the laws of other States. Domestic crimi- 
nals were prosecuted and punished. Foreign criminals 
were regarded as objects of peculiar favor, and were 
not given up except in the presence of superior force. 
What was called the right of asylum was carefully 
guarded. 

In the last half century there has been a revolution 
in opinion on this subject. In place of the idea of asy- 
lum as a right belonging to the fugitive, there has been 
established the right of the State either to extradite or 
to expel any offender who comes within the jurisdic- 
tion. This right is recognized in the laws of all civil- 
ized States and in none more fully than in those of the 
United States. ‘ 

The change in opinion on the subject of extradition, 
though it has been rapid, has been the result, and the 
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necessary result, of modern developments. The present 
gentury has been characterized by a wonderful im- 
provement in facilities of travel and by vast move- 
ments of population. And as flight from justice has 
become more easy and more frequent, the necessity to 
check it has become more apparent. 

As the practice of surrendering fugitives from jus- 
tlee has been extended, the distrust which was form- 
erly felt among Nations in respect to the treatment 
which asurrendered criminal might receive has gradu- 
ally disappeared. Even where treaties of extradition 
existed, the prejudice against them formerly wag so 
great as to obstruct their execution. The treaty be- 
tween France and Great Britain of February 13, 1843, 
never was executed, though it was little more thana 
rescript of article 20 of the treaty of Amiens between 
France, Spain, Holland and Great Britain, signed 
March 2, 1802. In 1852 another convention of extradi- 
tion was concluded between France and Great Britain, 
but it never went into effect. Between the years 1854 
and 1858 France made seven demands under this treaty, 
but in no case was a warrant of extradition granted, 
and further demands were abandoned. At the present 
day there exists between the two countries a compre- 
hensive treaty of extradition, under which fugitive 
criminals, including that new species of social and po- 
litical reformer, called the anarchist, are fully deliv- 
ered up. 

The first extradition treaty of the United States was 
embodied in the twenty-seventh article of the treaty 
with Great Britain of 1794, commonly called the Jay 
treaty. It included only murder and forgery, and, 
being limited in duration to a period of twelve years 
from the date of the exchange of ratifications, expired 
in 1807. The surrender under its provisions of one 
Robbins, an alleged American citizen, on the order of 
President John Adams, created great popular excite- 
ment and materially contributed to the overthrow of 
his administration. The next extradition treaty of the 
United States may be found in the ninth article of the 
convention with Great Britain of August 9, 1842, known 
as the Webster-Ashburton treaty. It comprised only 
the offenses of murder, assault with intent to commit 
murder, piracy, arson, robbery, forgery and the utter- 
ance of forged paper; but it awoke violent opposition 
in the United States, and on January 30, 1844, Mr. 
Benton offered in the Senate a resolution for its imme- 
diate termination. This resolution was not adopted, 
Ou July 15, 1889, there was concluded between the 
United States and Great Britain a comprehensive 
treaty of extradition, by which many offenses were 
added to the list comprised in the treaty of 1842, and 
by which the relations between the United States and 
Great Britain, in respect to extradition, were made 
more satisfactory than those between the United 
States and any other power. 

The question whether it is the duty of a Nation to 
deliver up fugitives from justice in the absence of an- 
express conventional obligation, has generally been 
answered in the negative, though publicists of great 
eminence have maintained that such a duty exists. 
In the case of Washburn, Johns. Ch. 105, 107, in 
1819, Chancellor Keut declared that it was ‘‘the law 
and usage of Nations, resting on the plainest principles 
of justice and public utility, to deliver up offenders 
charged with felony and other high crimes and fleeing 
from the country in which the crime was committed, 
into a foreign and friendly jurisdiction.” 

fu his Commentaries (volume 1, page 37) he. is even 
More explicit. ‘It is declared,’’ he says, *‘ by some of 
the most distinguished public jurists that every State 
is bound to deny an asylum to criminals, and upon ap- 
Plication and due examination of the case, to surrender 
the fugitive to the foreign State where the crime was 
committed. The language of those authorities is clear 


: and explicit, and the law and usage of Nations, as de- 





clared by them, rest on the plainest principles of jus- 
tice. I[t is the duty of the government to surrender up 
fugitives upon demand, after the civil magistrates shall 
have ascertained the existence of reasonable grounds 
for the charge and sufficient to put the accused upon 
his trial.”’ . 

But assuming that a Nation is not’obliged, in the ab- 
sence of a treaty, to deliver up fugitives from justice on 
demand, it by no means follows that governments are 
free from all obligation in such cases. “If,’’ says Bil- 
lot, **the State upon which the demand is made is not 
bound, in strict right, to authorize the extradition re- 
quested, it nevertheless is not free from all duty. The 
obligation rests upon it, which is incumbent upon 
every well-organized society, not to permit the moral 
law to be violated with impunity.” Traité de l’extra- 
dition, 82. A Nation which refused to surrender fugi- 
tives from justice and declined to enter into treaties 
on the subject would become an object of general 
aversion, and would be the recipient of international 
complaints. Lord Campbell once declared in the 
House of Lords that ‘he should like to see some gen- 
eral law enacted and held binding on all States that 
each should surrender to the demand of the other all 
persons charged with serious offeuses, except political.” 
60 Hansard, 325, February 14, 1842. In 1878 the Royal 
Commission, appointed to consider the question of 
amending the British Extradition Acts, reeommended 
that authority be conferred by act of Parliament upou 
the goverument to surrender fugitives from justice 
without reference to the treaties. 

Several years ago an eminent Canadian judge ex- 
pressed a desire, withont regard to prejudices on eco- 
nomic questions, for “‘ free trade” in criminals between 
Canada and the United States. Mr. Justice Osler, In 
re Parker, 9 P. R. 332, 335. In 1889 the Parliament of 
Canada passed an act which provides for the surrender 
of fugitive criminals for any of a long list of crimes, 
without reference to the question whether a treaty ex- 
ists with the demanding government, or whether, if a 
treaty does exist, the crime charged is included in it. 
The act however is not generally and immediately ef- 
fective for purposes of extradition, since it is not to 
come into force with respect to fugitive offenders from 
any foreign State until it shall have been declared by 
proclamation of the governor-general to be in force 
and effect as regards such State, from and after a day 
to be named in the proclamation. This clause makes 
the execution of the act rest in the discretion of the 
governor-general, and if he sees fit to require a promise 
of reciprocity as a condition of such execution, the act 
amounts to nothing more than a standing offer to con- 
clude arrangements for the reciprocal surrender of per- 
sons charged with certain specified offenses. 

On December 13, 1875, Mr. Morrill, of Vermont, of- 
fered in the Senate of the United States a resolution 
to instruct the committee on foreigu relations to “ in- 
quire into the expediency of providing, by general law, 
for the extradition of fugitives from justice upon the 
proper application and proof by the governments from 
whence they may have escaped, and also as to the pro- 
priety of refusing asylum to fugitive criminals, and re- 
moving them from the country.’’ The resolution was 
considered by unanimous consent and agreed to, but 
the committee failed to make any report. 

It is however worthy of notice that the immigration 
laws of the United States require the return to the 
country from which they came of all non-political con- 
victs. ‘Though this measure is uot in the nature of au 
extradition treaty, the execution of which another 
government may require, its full significance, as affect- 
ing the subject of extradition, has perhaps hardly been 
appreciated. With such a provision in our statutes it 
is difficult to set a limit to the extent to which the sys- 
tem of extradition may logiéally be carried. It is ob- 
vious that the mere fact of conviction does not render 
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& mean an undesirable immigrant, nor does successful 
flight from prosecution work a natural cuce of evil pro- 
‘pensities. The law is based on the principle that it 
doesnot comport with the safety uf the State or of 
society in general to afford a refuge to criminals and 
shield them from punishment; and this is:the basal 
principle of the system of extradition, 

Not only bas the number of extradition treaties 
been multiplied in recent times, but the scope of such 
treaties has been greatly extended by the incorpora- 
tion of offenses which were formerly excluded. -I re- 
fer especially to the inclusion of crimes of fraud. In 
this respect Nations have simply recognized the change 
which, in the development of civilization, has taken 
place. in the relative importance of criminal offenses, 
As. civilization develops and refinement of manners is 
cultivated crimes of fraud take the place of crimes of 
violence, Embezzlement, swindling. and breaches of 
trust take the place of robbery and larceny; and for 
the very reason that they are committed secretly and 
without open breach of the peace, aud may thus.be 
continued for a long time without detection, they are 
more dangerous to social order and security thau sim- 
pler crimes which, though accompanied with violence, 
are more readily detected and more easily repressed. 
Every week brings us news of fraud by which the 
eredit of public and private institutions is destroyed 
aud ruin brought upon helpless investors; of swindling 
transactions by which innocent persons are reduced to 
poverty; and of breaches of trust by which the for- 
tunes of many are dissipated. Such crimes are as dan- 
gerous as they are execrable, and call for the most re- 
lentless prosecution and repression. 

There has been a general disposition on the part of 
the United States to include in extradition treaties 
erimes of violence and to exclude crimes of fraud; yet 
we find departures from this rule with so little appa- 
rent reason as to suggest that they are due to special 
aud temporary causes rather than to a settled purpose 
to admit offenses that fall in the latter category. Thus 
we find the offense of obtaining money or goods by 
false pretences only in the treaties with Spain and the 
Netherlands. This offense was included in the con- 
vention with Great Britain of July 12, 1889, but was 
stricken out by the Senate, although the offense of 
“receiving auy mouey, valuable security or other 
property, knowing the same to have been embezzled, 
stole or fraudulently obtained,” was permitted to 
stand. One objection made to the insertion of the 
crime of obtaining mouey or goods by false pretenses 
is that it is liable to abuse, and in order to prove the 
validity of the objection resort is often had to cases 
that have occurred in the rendition of fugitives from 
justice as between the States of the United States. 
This argument is not well founded, indeed is radically 
erroneous, for the reason that the methods of proced- 
ure in international cases are totally different from 
those employed as between the States. Our treaties 
and statutes provide for a judicial examination, in all 
international cases, of the question of the fugitive’s 
probable guilt, and it is provided that he shall be de- 
livered up only on such evidence as would warrant his 
commitment for trial in the place where he may be 
found, if the offense had there been committed. If the 
judicial examination result in his commitment for sur- 
render the president may disregard the finding and 
refuse to make the delivery. In the interstate pro- 
ceeding all these safeguards are lacking. ‘There is and 
legally can be no examination into the question of the 
fugitive’s guilt, either by the courts or by the State ex- 
ecutives. The question is not whether there is suf- 
ficient evidence to lead one to believe that the fugitive 
committed the crime, but whether he is charged in the 
State from which he fled with having committed it, 
The existence of such a charge is the basis of the de- 
mand, aud the duty to comply is immediate aud ab- 





solute. It is therefore clear that an abuse of. the 
process of interstate rendition by making unfounded 
charges affords no ground for supposing that an at. 
tempt to commit a similar abuse in an international 
case would be successful. The requirement and ex. 
amination of the evidence of criminality in the latter 
case fundamentally distinguishes it from the former, 
The most effective stipulation in any of the treaties of 
the United States, touching crimes of fraud, is found 
in the convention with Great Britain of July 12, 1889, 
which includes among the extraditable crimes “ fraud 
by a bailee, banker, agent, factor, trastee or director 
or member or officer of any company, made criminal 
by the laws of both countries.”’ 

In some of our treaties a limitation has been intro- 
duced where the offense relates to the unlawful ob- 
taining or taking of money or property, of requiring 
the object so taken to have been of a certain amount 
or value. [am eompelled to think that such a limita- 
tion is, from every point of view, vicious and inde 
fensible. The amount or value of property which a 
criminal may obtain is not determinative of the im- 
portance or gravity of his offense. This is shown by 
the fact that our statutes do not graduate penalties on 
any such basis. The law is not so sympathetic with 
the criminal as to commiserate and forgive him be- 
cause he may have been disappointed in what he 
gained by hiscrime. The law does not say that a man 
may steal or embezzle any amount below $50 with im- 
punity. Lawmakers know that it would be altogether 
absurd to make sucb a declaration. Yet this is pre- 
cisely what some of our extradition treaties have been 
made to say. In the Phelps-Rosebery treaty of June 
25, 1886, which was rejected by the Seuate iu February, 
1889, it was provided that embezzlement and larceny 
should be extraditable, when of property of the value 
of $50, or £10, and upward. In the treaty of July 16, 
1889, that limitation was utterly discarded, the offenses 
of larceny and embezzlement being included without 
any limitation whatever; nor was any pecuniary limi- 
tation, touching any offense involving the unlawfal ob- 
taining of property, admitted into the treaty. When 
the treaty was transmitted to the Senate, for its advice 
and consent to the exchange of ratifications, this aspect 
of the negotiation was prominently presented and fully 
explained. The treaty was approved without amend- 
ment in this regard. Yet we find that the obnoxious 
limitation has been reintroduced in the recent treaty 
with Sweden. 

The sensible view of the matter seems to be that 
where an offeuse is of sufficient gravity to lead the con- 
tracting parties to make it extraditable, it should be 
left for the government within whose jurisdiction such 
offense has been committed to say whether, in the par- 
ticular instance, an application for extradition should 
be made. Especially is this true in respect to offenders 
who have taken refuge in the United States. The ex- 
pense and uncertainty of obtaining the extradition of 
such offenses has always been so great that a foreign 
government is not likely to take the risk of an applica 
tion without good reason for so doing. 

For many years it was a controverted question in the 
United States, and certainly an open question in Eng- 
land, whether a person extradited for one offense might 
be tried for another without having had an opportun- 
ity to return to the jurisdiction of the goverument by 
which he was surrendered. ‘This question was answered 
in the negative by the British Extradition Act of 1870, 
and by the Supreme Court of the United States, in the 
case of William Rauscher, in December, 1886. U.S. 
Rauscher, 119 U. 8. 407. For many years prior to the 
decision in this case we had been inserting in our treat- 
ties a stipulation forbidding trial for other than the 
extradition offense. The question as to the right to 
try for another offense arose only under the treaties, 
particularly that with Great Britain of 1842, in which 
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porule was expressed; and the decision in the Rauscher 
case, Which arose under that treaty, settled the law for 
all‘cases not governed by a special couventional pro- 
vision. 

From the rule that a person may not, without au op- 
portunity to return to the jurisdiction from which he 
was surrendered, be tried for an offeuse other than 
that for which he was extradited, it does not neces- 


sarily follow that conviction and sentence must be for 


that crime and no other. Thus if the charge of crime 
for which the extradition was granted includes within: 
itself another crime, there appears to be no reason; 


uwhy, upon a trial for the crime as charged, there may 


not be a conviction of the lesser crime which it in-; 
cludes. This exception would apply generally to those 
cases in which, by reason of the principal charge in-: 
cluding an offense of a lower degree, an indictment is 
not held to be bad for duplicity. Such would be the 
case Of an indictment for murder, in which the jury 
may disregard the higher charge and find a verdict of 
manslaughter; or for burglary aud stealing, in which, 
in the failure of proof of breaking and entering, 
the jury may convict of larceny; or for assault and! 
battery, or assault with intent to kill or ravish, or as. 


-gault with intent to do other illegal acts, in which the 


defendant may be convicted of assault alone. But the 
trial must be for the extradition crime; and it is only 
in a case where, upon a trial for that crime, conviction 
may be had of another, because included in it, that a 
conviction of any other than the extradition crime 
would be admissible. 

But it is more than questionable whether the rule 
against trial for any other than the extradition offense 
should be adhered to among Nations. Arising out of 
the anxiety of governments to prevent perversion of 
the process of extradition, especially for the purpose of 
trying fugitives for political offenses, experience bas 
shown that a rigid adherence to the rule often works a 
defeat of justice. The ways in such a result may occur. 
are many. ‘Thus A. is extradited on the charge of lar- 
ceny of the goodsof B. It turns out that the goods 
belong to B. and C. A. is acquitted on the ground of 
variance between the indictment and the evidence. 
This exhausts the extradition process and the culprit 


isdischarged. The same result might occur if A. were 


surrendered on the charge of stealing the goods of B., 
who turns out to bea married woman. Orif A. is sur- 
rendered for larceny, and it is shown on the trial that 
he took an express package which had been placed in 
his hands to be delivered to his master. In accordance 
with the common-law principle this would not be lar- 
ceny, as the goods never were in the master’s hands, 
Thus A. would go free. Likewise if, being a carrier, he 
appropriated goods in his care without breaking bulk. 
He is extradited for larceny and acquitted. He can- 
uot be tried for embezzlement, though it is clearly 
proved. ‘The same result would take place if, being 


surrendered for forgery, it should be shown that, asin, 


the case of a clerk in a bank, with discretionary 
powers, his offeuse was only embezzlement. Other 
oases might be stated almost without end. The trouble 


and expense of extradition have been incurred and the: 
culprit is discharged, though the very evidence that’ 


gives him his freedom establishes his criminality. 

In view of these facts it may well be argued that the 
strict rule against trial for other than the extradition 
offeuse should be modified, so that the ends of justice 
may be secured. In 1877 Dr. von Bar, of the Uni- 
versity of Gottingen, the author of the leading German 
work on private international law, proposed, in an 
article in the Revwe de Droit International, the following 
rules: (1) That an extradited person may be prosecuted 
for a punishable act committed by him prior to his ex- 
tradition, but not specified in the demand therefor, 
only if the government from which his extradition was 


obtained gives its consent expressly for the special case : 





in question. (2) That this consent should not be re- 
fused, anless the new punishable act: constitutes a po- 
litical offense, or.a contravention of the laws of customs 


or impost. Consent should otherwise be given, with- 


out regard to the degree of the penalty with which the 
act is punishable, or to the fact whether the offense is 
found in the number of those for which extradition 
may be demanded. Rey. de Droit Int. (1877), vol. 9 
pp. 5, 16. 

Departures have been made from the rigid rule of re- 
striction in four of the extradition treaties of the 
United States. The treaties with Spain and the 
Netherlands provide that the person extradited shall 
not. be tried for any crime or offense other than that 


for which he was delivered up, unless such crime or of- 


fense be one of those specified in the treaty as aitord- 
ing ground for extradition. -So far as the restriction 
of trial rests on the desire to shield the fugitive from 
political prosecutions, such a provision is insufficient. 
In this respect it is less favorable to the fugitive than 
the rules proposed by Dr. von Bar, since it does not re- 
quire the consent of the surrendering government. On 
the other hand, it is illiberal to the government whose 
laws have been violated in restricting the trial of a treaty 
crime. The other treaties of the United States con- 
taining special rules on this subject are those with Bel- 
gium and Luxemburg. By the Belgian treaty it is pro- 
vided that for crimes and offenses committed pre- 
viously to extradition and not euumerated in the 
convention, the fugitive shall not be tried until he 
shall have been allowed a month to leave the country 
after having been discharged from custody on the ex- 
tradition offense; but for crimes or offenses committed 
previously tu his extradition (other than that for 
which extradition was granted) aud enumerated in the 
convention, it is provided that he shall uot be tried 
without the consent of the surrendering government. 
These provisions introduce the principle of consent, but 
as it is confined to offenses enumerated in the conven- 
tion, it is limitative of the rule as to trial for other 
than the extradition offense laid down in the Spanish 
and Netherlands treaties. Evidently modelled on the 
provisions of the treaty with Belgium are those in the 
treaty with Luxemburg, of 1883, the year following the 
conclusion of the Belgian treaty. The clauses as to 
trial for offenses not enumerated in the convention are 
precisely the same. But in respect to the enumerated 
offenses, other than that for which extradition was 
granted, the Luxemburg treaty, instead of stipulating 
that the fugitive shall not be tried therefor without the 
cousent ef the government from whose jurisdiction he 
was takeu, provides that he may be tried and punished 
for such offenses, adding however that *‘ notice of the 
purpose to so try bim, with specification of the offense 
charged,” shall be given to the surrendering govern- 
ment. These provisions appear to pérmit trial for 
another offense without the previous obtainment of 
the consent of that government, and the only restriet- 
ive provision apart from that respecting uotice to the 
surrendering government, is a stipulation that such 
government ‘may, if it think proper, require the pro- 
duction of one of the documents mentioned in article 
7’? of the convention, which specifies the documeutary 
evidences which must accompany requisitions for the 
surrender of fugitives charged with or convicted of the 
commission of crime. 

For my own part | accept the rules propesed by Dr. 
von Bar; but | would go a step further, and, besides 
permitting trial for another offeuse with the cousent 
of the surrendering government, | would also permit 
it with the consent of the fugitive himself. Lt is true 
that the immunity of the extradited persen grows out 
of this extradition, and as a question of right is inter- 
national rather than personal; it resis upon a contract 
between the two governments, aud nob upon any 
agreement of either of tham with the individual. His 








a nae nm» 


ete See ene aa a 
b aA TT 








232 THE ALBANY LAW) JOURNAL. 














wishes are disregarded when he is seized and delivered 
up. [tis to prevent him from gaining exemption from 
punishment by flight that he is surrendered. His im- 
munity is within the control of the surrendering gov- 
ernment, and he could not be permitted to set it up, if 
that government should waive it. But the immunity 
from trial, though within the control of the surrender- 
ing government, is nevertheless intended for the pro- 
tection of the accused. That government reserves it, in 
order that it may not become a party to his oppression. 
It surrenders him to be tried for the extradition crime 
and no other, in order that its power over him may 
not be exercised to subject him to prosecutions which 
it cannot recognize and is unwilling to promote. While 
therefore the immunity may be inferred from treaty, 
and by implication confirmed by domestic legislation, 
it is designed for the fugitive’s protection; and unless 
he is by some clear provision forbidden to waive it, or 
the courts are in the same manner prohibited from ac- 
cepting his waiver, it seems to be an extreme view to 
hold that he has not the right to forego his exemption. 
Such a course may be manifestly for his advantage. 
He may desire without delay to be tried on all the 
charges that are pending against him. To say that in 
such case he may not be tried is unnecessarily restrict- 
ive of his freedom. When within the jurisdiction of 
the surrendering government, prior to his extradition, 
it was within his power to return to the demanding 
State and stand trial for all his offenses. ‘To say that 
he cannot exercise the same right of election after his 
surrender, is to deny him the freedom of action he 
possessed before his extradition. 

Nor is this view inconsistent with the doctrine that 
the courts of the demanding State possess jurisdiction 
to try the fugitive only for the offense for which he 
was surrendered. It is laid down as a general princi- 
ple that where acourt lacks jurisdiction, consent of 
parties cannot confer it. This principle however ap- 
plies to the case where the defect in the jurisdiction of 
the court isinherent. In the case we are discussing 
the jurisdiction of the court over the subject-matter is 
conceded. The court is unable to proceed only because 
the defendant is not within the jurisdiction. But if 
he voluntarily comes within the jurisdiction, if he sub- 
mits himself by his own action to the process of the 
court, its jurisdiction is complete. The disability of 
the court is casual, not fundamental. Moreover the 
principle that the fugitive may waive his immunity 
has received the broadest and most general recognition 
in the definition by courts and publicists of the rule 
respecting the limitation as to trial. That rule, as 
stated by Mr. Justice Miller in the case of Rauscher, is 
**that a person who has been brought within the juris- 
diction of the court by virtue of proceedings under an 
extradition treaty can only be tried * * * for the 
offense with which he is charged, in the proceedings 
for his extradition, until a reasonable time and oppor- 
tunity have been given him, after his release or trial 
upon such charge, to return to the country from whose 
asylum he has been forcibly taken under those pro- 
ceedings.” What is the basis of the right to try, after 
such **time and opportunity” have been given? Noth- 
ing else than the waiver by the accused of his immu- 
nity. By refusing or neglecting to return it is inferred 
that be has waived his immunity and consented to be 
tried. 

Since the system of extradition has found favor, not 
in spite of the evils with which it was supposed to be 
identified, but because experience has shown that they 
do not exist, it may reasonably be anticipated that 
many of the restrictions which now bear on the opera- 
tion of the system will ere long disappear before more 
rational views. It is greatly to be desired that govern- 
ments, while extending their conventional relations on 
the subject, should each provide by law for the surren- 
der of criminals without reference to treaty obliga- 








tions. The theory that there must be an exact equiva. 
lence in the exchange of criminals, as if they werg 
valuable commodities, was tolerable in the days when 
flight from justice was neither so easy nor so frequent 
as at present, and crime did not so often disclose the 
aspect of an international profession. But that theory 
should now yield to the higher and more sensible 
principle that it is neither the right nor the interest of 
any Nation to obstruct the administration of justice, 
WASHINGTON, Sept., 1893. JOHN BAsserr Moors, 





USE OF THE HIGHWAY IN THE STATE oP 
NEW YORK. 


I. By ABUTTING OWNERS AND OCCUPANTS, 


. Title of contiguous owner. 

. Rights in general. ‘ 

. Presumption in relation to the fee. 

. Fee in municipality. 

. Carrying on business in highway. 

. Maintaining a nuisance. 

. Noisome or unwholesome substances in highway. 


NA me Owe 


§1. TITLE OF CONTIGUOUS OWNER.—The owner or 
occupant of land contiguous to a street or highway has 
two distinct rights in relation to the street or highway, 
one which he enjoys with all citizens in common and 
one which arises from his ownership or occupancy of 
contiguous property. If he is owner of the fee of the 
highway, his title to the land covered by the highway is 
absolute and exclusive, subject only to the public ease- 
ment for which the highway was acquired. 

§ 2. RIGHTS IN GENERAL.—The owner of the fee is 
entitled to the mines, quarries, springs, trees, herbage, 
eurth, the right to drain, to mine and to employ the 
soil for any purpose not inconsistent with the public 
right of way. He may divert a spring and use the wa- 
ter for his own purpose. He may carry water in pipes 
under the highway. Dygert v. Schenck, 23 Wend. 446; 
Matter of Petitioner of Rhinelander, 68 N. Y. 105; 
Beck v. Carter, id. 283. If trees are cut by the 
highway authorities in laying out the highway, he is 
entitled to the timber, except so far as it may be used 
by the highway officers in front of his premises. 
H. L., § 156, p. 45. The fruits or nuts of trees planted 
along a highway, or on branches which extend from 
his land over the highway, belong to him. If the fruit 
or nuts fall to the ground, they belong to the owner in 
fee, but if they are destroyed in consequence of the use 
of the highway for proper highway purposes, the 
owner of the fee is not entitled to damages. For the 
infringement of any of his rights he has all the ordi- 
nary remedies of theowner of the freehold. Jackson 
v. Hathaway, 15 Johns. 447; Gas-Light Co. v. Calkins, 
62 N. Y. 386. He may maintain an action against one 
who unlawfully cuts and carries away the grass, trees 
and herbage, and even against one who stands on the 
sidewalk in front of his premises and uses abusive lan- 
guage toward him, refusing to depart; for such a use 
of the land constitutes a trespass as much as an entry 
on his inclosed premises. Adams v. Rivers, 11 Barb. 
390; Carpenter v. Owego R. Co., 24 N. Y. 655; Gidney 
v. Earl, 12 Wend. 98; Willoughby v. Jencks, 20 id. 96. 
The land is his, subject only to the rights of the pub- 
lic to use it for highway purposes. He may sell it 
without subjecting himself to any liability (“Whitbeck 
v. Cook, 15 Johns. 486; Washington Cemetery v. Rail- 
road Co., 68 N. Y. 591), and if the highway is aban- 
doned or discontinued the land reverts to the original 
owner or bis heirs or assigns. 

§ 3. PRESUMPTION IN RELATION TO THE FEE.—The 
presumption is that the owners of land adjoining 4 
highway are owners of the fee, if owning the land on 
but one side, to the center, or if owning the land on 
both sides, including the entire width of the highway. 
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issell v. New York Cent. R. Co., 23 N. Y. 61; Wager 
y. Troy R. Co., 25 id. 529. The presumption however 
jsone which may be rebutted, for one man may own 
the fee of the adjoining land and another the fee of the 
Jand covered by the highway. As a general rule,a 
conveyance which describes land as bounded along, 
upon or to a highway, infers that the middle of the 
street was intended (Child v. Star, 4 Hill, 369; Ham- 
mond v. McLachlan, 1 Sandf. 323), while if the bound- 
ary is described as by the side, running along the mar- 
gin, or by the line of a highway, the fee to the high- 
way is probably not conveyed. Jones v. Cowman, 2 
Sandf. 284; Augustine v. Britt, 15 Hun, 395. 

§4. FEE IN MUNICIPALITY.— Where the fee of the land 
covered by the highway is in the municipality, the 
abutting owner is entitled to light, air and free access 
to his premises, but apart from these he has no greater 
rights to the highway in front of his premises than any 
other citizen, and this for the very simple reason that 
the title to the land is in another. 

§5. CARRYING ON BUSINESS IN HIGHWAY.—The right 
of the public to an uninterrupted passage in a high- 
way being paramount to the owner’s rights in the soil, 
it will be unlawful for him to carry on any part of his 
business therein, to the annoyance of the public. A 
temporary occupation by persons engaged in building, 
orin receiving or delivering goods from stores or ware- 
houses, taking up or setting down passengers from a 
coach or omnibus, or the like, is allowed from the ne- 
cessity of the case; but a systematic and continued 
encroachment is not allowable. People v. Cunning- 
ham, 1 Den. 524; Cullahan v. Gilman, 107 N. Y. 360. 
As to building materials necessarily placed in the 
street, the consent of the local authorities is usually 
required. The necessity of such occupation need not 
be absolute, excluding the possibility of performing 
the labor in a different way, but must be reasonable 
under the circumstances. For instance, a wagon 
loaded with fuel may doubtless stand in front of a pri- 
vate dwelling for a sufficient time to unload, if reason- 
able and convenient, although there may be a tempo- 
rary obstruction of the highway, and the fuel might 
be conveyed to the house in a different manner. It 
seems that one doing business in a populous city has 
the right to temporarily obstruct the sidewalk in front 
of his place of business, for the purpose of loading mer- 
chandise, but he should not unnecessarily incumber 
the sidewalk or continue the obstruction for an un- 
reasonable length of time. This right has however 
been questioned. Richardson v. Barstow (Sup. Ct.» 
Sp. T.), 39 N. Y. State Rep. 983. 

§6. MAINTAINING A NUISANCE.—A person who un- 
lawfully obstructs or does an act tending to obstruct a 
street or highway is guilty of maintaining a public 
nuisance, and if he willfully refuses or omits to per- 
form any duty relating to the removal of such nui- 
sance he is guilty of a misdemeanor, punishable by im- 
prisonment for not more than one year, or by a fine of 
not more than $500, or by both, and is liable to a pen- 
alty of $5 for each offense. 

§7. NoIsoME OR UNWHOLESOME SUBSTANCES IN 
HIGHWAY.—A person who deposits, leaves or keeps 
upon or near a highway or route of public travel, either 
upon the land or water, any noisome or unwholesome 
substance, or carries on a business, trade or manufac- 
ture noisome or detrimental to the public health, is 
guilty of a misdemeanor, punishable by a fine of not 
less than $100, or by imprisonment for not less than 
oo or more than six months. Penal Code, § 431, 

p. 87, 





Il. By tHe Pusiic GENERALLY FOR TRAVEL AND 
TRANSPORTATION. 
8. Rights in general. 


9. Right to use land of adjoining owners. 
10. Use of the road. 





ll. Travellers in vehicles. 

12. Travellers on horseback. 

13. Travellers on foot. 

14. Rights of bicycles and tricycles. 

15. Right to stop. 

16. Right to drive cattle in highway. 

17. Steam traction engines and dangerous animals. 

18. Liability for breaking bridge. 

19. Running horses. 

20. Driving over bridges. 

21. Intemperate drivers. 

22. Owners of carriages liable for act of drivers. 

23. Leaving horses untied. 

24. Depasturing highways. 

§ 8. RIGHTS IN GENERAL.—The rights of the public 
to the use of the highway are substantially the same 
whether the fee is in the municipality or in the abut- 
ting owners. The public is entitled to an uninter- 
rupted passage, subject only to the temporary obstruc- 
tion of the highway for a reasonable time in cases of 
necessity. A right of passage is “the liberty of all 
citizens to pass and repass on foot, on horseback and 
in carriages and wagons.’”’ The right also includes the 
right to drive horses and cattle along the highway. A 
citizen has a lawful right to drive herds of horses and 
cattle over the road, and if he uses ordinary care, dili- 
gence and skill he is not liable for iujury done by the 
animals to adjoining property. Elliott High. 316. If 
an abutting owner chooses to leave his land lying open 
he does so subject to the risk of cattle driven on the 
highway occasionally straying on his premises. See 
Elliott High. 316, and cases cited. An interference 
with the right of the public to free passage constitutes 
a public nuisance which no length of time will legal- 
ize. Elliott High. 475, and cases. 

§ 9. RIGHT TO USE LAND OF ADJOINING OWNERS.—If 
a highway be impassable or founderous, or even dan- 
gerous to be travelled over, or incommodious from 
being out of repair, or from other causes, the public 
havea right to a new way for the time being, and for 
this purpose may go on the adjoining land; but a trav- 
eller must go on it as near the highway and use it as 
little as possible. If the land is inclosed the traveller 
may remove the fences. If the land is under cultiva- 
tion the traveller may nevertheless use it, doing no un- 
necessary injury. This privilege does not extend to 
persons travelling private réads. Williams v. Safford, 
7 Barb. 309: Taylor v. Whitehead, Doug. 745; Bullard 
v. Harrison, 4 M. & S. 387; White v. Wiley, 36 N. Y. 
State Rep. 102. 

§10. Use OF THE ROAD.—In the use of the road the 
public is subject to the reasonable regulations of the 
municipal authorities having jurisdiction of the high- 
way. If, in the use of extraordinary or unusual vehi- 
cles, the highway is injured, the persons using them 
are liable tu the town for the damages sustained. The 
law requires that the highway shall only be used for 
the purposes which may be presumed to have been 
contemplated when the highway was laid out. Where 
the injury to the highway is only such as results from 
ordinary wear there is no liability on the part of the 
traveller. 

§ 11. TRAVELLERS IN VEHICLES.—Persons travelling 
on a highway are required, on meeting persons travel- 
ling in the opposite direction, to seasonably turn their 
carriage to the right of the center of the road, so as to 
permit such carriages to pass without interference or 
interruption, under a penalty of $5 for every neglect 
or offense, to be recovered by the party injured, in ad- 
dition to any actual injury he may have sustained. 
H. L., § 157, p. 46. The statute includes persons in 
stage-coaches, wagons, carts, sleighs, sleds, bicycles, 
tricycles and every other carriage or vehicle used for 
the transportation of persons or goods, or either of 
them. H. L., § 162, p. 47. Presumptively a liability is 
incurred by a person who refuses to obey the statute 
to the injury of another who is free from contributory 
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negligence. Pike v. Bosworth, 7 N.Y. State Rep. 665. It 
is not the center of the smooth or most travelled part of 
the road that is the dividing line, but the center of the 
worked part, although the whole of the smooth or most 
travelled part is upon one sideof that center. Earing v. 
Lansingh, 7 Wend. 185. It is no defense that the party 
bad no design to offend; that he attempted to prevent 
collision; that the road on his side is rough and rutty; 
or more difficult for him to turn out than the other 
party. Id. Unless the obstacles to turning out are in- 
superable or extremely difficult he is without excuse- 
In winter however the center of the road is the center 
of the beaten or travelled track, without reference to 
the worked part. Smith v. Dygert, 12 Barb. 613; Ja- 
quith v. Richardson, 8 Metc. 213. ‘The law of the road 
is not inflexible, and it has been held that a light vehi- 
cle ought to give way toa wagon heavily loaded, but 
the loaded wagon should stop if due care requires it. 
Wayde v. Carr, 2 Dow. & Ry. 255; see Elliott High. 
619. One who driveson the wrong side assumes the 
risk, and must use greater care than if he had kept on 
the right side. Brooks v. Hart,17 N. H. 307; Elliott 
High. 620; Cooley Torts, 666. If acollision takes place 
the presumption is generally against the party on the 
wrong side. Burdick v. Worrall, 4 Barb. 596; Brooks 
v. Hart, 14 N. H. 307. Especially is this true in the 
dark. Cruden v. Pentham, 2 Esp. 685. But the fact 
that one is on the wrong side does not excuse the exer- 
cise of ordinary care on the part of the person on the 
right side. Parker v. Adams, 12 Metc. 415; Hoffman 
v. Union Ferry Co., 68 N. Y. 385; Lane v. Atlantic 
Works, 107 Mass. 104. Persons lawfully using a public 
street owe toeach other the duty of exercising ordinary 
care, and each is justified, in the absence of any thing 
to the contrary, in assuming that the other will so act. 
Baker v. Fehr, 97 Penn. St. 70. ‘* Seasonably turn” 
means that the travellers shall turn to the right in such 
season that neither shall be retarded in his progress by 
the other occupying his half of the way when he may 
have occasion to use it in passing. Brooks v. Hart, 14 
N. H. 310; Spooner v. Brooklyn, ete., R. Co., 54 N. Y. 
230. Of course this rule does not apply to street cars, 
which travel on a track and cannot turn to the right 
or left. Hegan v. Eighth Ave. R. Co., 15 N. Y. 380; 
Whitaker v. Eighth Ave. R. Co., 51 id. 29. Nor does 
it apply to a vehicle meeting a street car. Id. The 
vehicle may turn to either the right or left. Id. The 
provisions of the statute apply only tothe meeting of 
carriages coming from opposite directions. Where 
both are travelling in the same direction a driver may 
pass or the most convenient part of the road. Aston 
v. Heaven, 2 Esp. 533. So a traveller may use the mid- 
dle or either side of the road, and is not bound to turn 
aside for another, travelling in the same direction, to 
pass, provided there is sufficient room. Adolph v. 
Central Park, etc., R. Co., 76 N. Y. 530. If not, it is 
probably his duty, on request made, to afford to the 
other traveller au equal share of the road, if that be 
adequate and practicable. If two persons are travel- 
ling in the same direction, and the hindmost traveller, 
in attempting to pass the other, carelessly or negli- 
gently collides with him and injures him, or if he reck- 
lessly drives his horse so as to run into the other’s car- 
riage and injures it, an action for damages may be 
brought by the party injured, if he himself was free 
from fault and could not have avoided the collision by 
the useof ordinary care. Center v. ‘Tumey, 17 Barb. 
94. One may drive along a street railroad, yet as the 
car has the exclusive right to any part of the track, he 
is bound to turn off, so as not to unnecessarily delay 
the car, and he must listen for whatever signal may be 
made from the car, and must not wait for the signal, 
but should look behind him from time to time, so as 
not to make the car slacken speed. Adolph v. Central 
Park, etec., R. Co., 76 N. Y. 530. This law of the road 
however is subject to some exceptions. An ambulance 
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is given the right of way, and other drivers shoald 
heed the warning bell of the ambulance-driver and giyg 
him free passage. The driver may assume that his 
warning will be heeded, and that other vehicles wil] 
give him the road. Byrne v. Knickerbocker Ice Co., 4 


N. Y. Supp. 531. Soin the case of fire-engines, mail ' 


wagons and police-patrol wagons, the public emergency 
or the necessity of haste is such that the vehicle is en- 
titled to the right of way, free from the impediment 
of other vehicles. 

§ 12. TRAVELLERS ON HORSEBACK.—T he statute regu. 
Jating the law of the road does not apply to travellers 
on horseback. A horseback rider may turn to either 
side to avoid collision, governing himself with ordinary 
care and prudence. Dudley v. Bolles, 24 Wend. 46. 
Long custom however has sanctioned the rule, that a 
person on horseback should yield the travelled path to 
a wagon or other vehicle. 

§ 13. TRAVELLERS ON Foot.—The law of the road does 
not affect persons on foot passing on the sidewalks. 
Grant v. City of Brooklyn, 41 Barb. 381. All persons 
have a right to walk in a highway or street, and 
whether they are or are not on the crosswalk are enti- 
tled to the exercise of reasonable care on the part of 
persons driving along it, while they themselves are 
bound to exercise the same reasonable care. Boss y. 
Lilton, 5 Car. & P. 407. A person driving horses along 
the streets is bound to anticipate that travellers on 
foot may be at crossings, and must take reasonable care 
not to injure them. Murphy v. Orr, 96 N. Y. 14. While 
a foot passenger has no priority of right in the street 
or highway, he has the right to cross where he pleases, 
if he does so with due caution. Moebus v. Herrmann, 
13. N. Y. State Rep. 648; 108 N. Y. 349; Murphy vy. 
Orr, 96 id. 14. Vehicles and foot passengers have equal 
rights in the street or highway, and both should exer- 
cise the care or caution that the circumstances de- 
mand. The driver of a street-car is subject to the same 
obligations in this respect as the driver of any other 
vehicle. Hyland v. Yonkers, etc., R. Co., 15 N. Y. 
State Rep. 824. 

$14. RIGHTS OF BICYCLES AND TRICYCLES.—Officers 
having charge of a highway, street, parkway, driveway 
or place are prohibited from passing any rule excluding 
a@ person using a bicycle or tricycle therefrom, at any 
time, when the same is open to the use of other pleas- 
ure vehicles. But they may pass rules and ordinances 
determining the speed of bicycles or tricycles, or re- 
quiring or prohibiting the use of bells, lamps and the 
like, or prohibiting their use on the footpath or side- 
walk. H.L., § 163, p. 47. 

§ 15. RigHt TOsToP.—Travellers, whether on foot or 
in carriages, have a right to stop a reasonable time by 
the roadside for their own convenience, provided they 
do not unduly interfere with the rights of others. 
Thus hacks or omnibuses may stop to unload passen- 
gers. A traveller on foot may stop to tie his shoe or 
get a drink ata hydrant or fountain without losing his 
rights as a traveller. But this right must not inter- 
fere with the rights of others. Thus, it is unlawful for 
coaches to congregate in a crowded street and remain 
standing for an unreasonable length of time. Iillidge 
v. Goodwin, 5 Car. & P. 190. And it has been held that 
where a man hitched his wagon so that the wheels ex- 
tended into the beaten track, he was guilty of con- 
tributory negligence, and could not recover damages 
for an accident occasioned by a collision. Murray ¥. 
McShane, 52 Md. 217; Duffy v. Dubuque, 63 Iowa, 
171. 

§ 16. RIGHT TO DRIVE CATTLE IN HIGHWAY.—IE is 
lawful to drive cattle in a highway, but due care must 
be used, depending on the location and nature of the 
highway. If reasonable care is used in driving cattle 
along a highway, and, notwithstanding such care, they 
escape and go upon adjoining land, which is unfenced, 
the owner of the cattle is not liable where he uses rea- 
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sonable care and promptuess in removing them. See 
Elliott High. 633. 

§17. STEAM TRACTION ENGINES AND DANGEROUS 
ANIMALS.—A person who drives or causes to pass along 


‘a public highway a dangerous animal, or a vehicle or 


engine propelled by steam, unless a person over twen- 
ty-one years of age precedes such animal, vehicle or 
engine by at least one-eighth of a mile, carrying a red 
light ifin the night-time, and giving warning to all 
persons he meets of the approach of such animal, vehi- 
cle or engine, is punishable by imprisonment not ex- 
ceeding six months, or by a fine not exceeding $250, or 
by both. H. L., § 155, p. 45; Penal Code, § 640, p. 88. 

§18. LIABILITY FOR BREAKING BRIDGE.—A person 
who drives over a bridge a vehicla and load together 
weighing four tons or over is liable for all damages re- 
sulting to person or property by reason of the breaking 
of such bridge. H. L., § 154, p. 45. 

§19. RUNNING HORSES.—A person driving a vehicle 
upon a public highway, who uanjustifiably runs the 
horses drawing the same, or causes or permits them to 
ron, is guilty of a misdemeanor, punishable by a fine 
of not more than $500, or by imprisonment for not 
more than one year, or both. Penal Code, § 666, p. 88. 
What constitutes an unjustifiable running depends 
largely on the circumstances of each case, taking into 
cousideration the location of the highway, the number 
of vehicles travelling upon it, the ordinary speed of 
vehicles upon the particular highway, and the like. 

§20. DRIVING OVER BRIDGES.--A person who rides 
or drives faster than a walk over a bridge upon which 
a notice has been placed in pursuance of law, forfeits 
to the town the amouut fixed by the highway commis- 
sioners and specified in the notice. ‘The amount must 
not exceed $500 for one offense, and is recoverable by 
the highway commissioners, in the name of the town, 
to be expended in the improvement of highways and 
bridges. H. L., §§ 143, 144, p. 43. 

§21. INTEMPERATE DRIVERS.-—A person owning a 
carriage for the conveyance of passengers upon a high- 
way who employs or continues in his employmenta 
driver addicted to drunkenness or to the excessive use 
of spirituous liquors, is liable to a penalty of $5 a day 
during the time he keeps such driver in his employ- 
ment. ‘The penalty may be recovered by the highway 
commissioners, in the name of the town, to be applied 
tothe improvement of highways. H. L., § 158, p. 46. 
Any person owning such a carriage, on whom a sworn 
notice of a passenger, stating that the driver, while 
actually driving such carriage, has been guilty of in- 
toxication to such a degree as to endanger the safety 
of the passengers, has been served, must immediately 
discharge such driver; and if he retains him or has 
him iu bis service within six months after the receipt 
of such notice, he is liable to a penalty of $5 aday for 
every day during which be keeps such driver in his em- 
ployment after receiving such notice, recoverable, in 
the same manner and for the same purpose. H. L., 
§ 159, p. 46. The term “carriage” includes every sort 
of carriage or vehicle used for the transportation of 
passengers. H. L., § 162, p. 47. 

$22. OWNERS OF CARRIAGES LIABLE FOR ACTS OF 
DRIVERS.—The owners of every sort of carriage or ve- 
hicle running or travelling on the highway for the con- 
veyance of passengers, is liable jointly and severally to 
& person injured, for all injuries and damages done by 
his driver while driving such carriage, whether the act 
occasioning such injury or damage is willful or negli- 
gent, in the same manner as the driver would be per- 
sonally liable. H. L., § 161, p. 46. The conductor of a 
street-car is not the driver of a carriage within the 
meaning of this law and the company is not liable for 
his willful act done without the course of bis employ- 
ment. Isaacs v. Third Ave. R. Co., 47 N. Y. 122; 
Whitaker v. Eighth Ave. R. Co., 51 id. 295. 

§ 23. LEAVING HORSES UNTIED.—The driver of a car- 


riage for conveying passengers for hire, who leaves the 
horses attached thereto while passengers are within, 
without hitching such horses or placing the lines in 
the hands of another person, is liable to a penalty of 
$20, recoverable by the commissioners of highways in 
the name of the town, to be applied to the improve- 
ment of highways and bridges. H. L., $$ 160, 164, p. 46. 

§ 24. DEPASTURING HIGHWAYS.—At common law the 
public had no right to depasture a highway, since the 
freehold and all its profits belong to the owner of the 
soil. A different rule was formerly adopted in this 
State, but the Code of Civil Procedure now prohibits 
cattle, horses, colts, asses, mules, swine, sheep or goats 
from running at large or being herded or pastured in 
the highways, aud prescribes penalties fur the viola- 
tion of such prohibition. Code Civ. Pro., § 3082ff. See 
p. 89.—Highway Manual of New York. 





THE PRESIDENTIAL AND THE CABINET 
SYSTEMS.—RELATION OF MEMBERS OF 
THE GOVERNMENT T0 THE CABINET IN 
ENGLAND. 

AN amendment proposed by Mr. Gerald Balfour in 

debate in committee on the Home Rule Bill raises 
considerations of great interest to the student of the 

Constitution. Mr. Gerald Balfour, on the 5th June, 

moved that no member of the executive committee of 

the Irish Privy Council should sit or vote in either 

House of the Irish Legislature, justifying his mbdtion 

by the precedent of the American Constitution, under 

whose provisions the whole executive government is 
given to the President, whose ministers are excluded 
from both branches of the Legislature. 

The discussion that followed emphasized in a strik- 
ing manner the differences between the British Con- 
stitution in theory and in practice. “If ever,” said 
Mr. Gladstone, ‘‘there was a principle that had been 
worked out by our race, it was the principle (of Cabinet 
government) contained in the bill, and the result was, 
that after an experience of two centuries we had not 
only become rooted in the belief that this was one of 
the most vital principles for practical purposes in the 
English Constitution, but we had acted on it in every 
legislative body that we had created.” 

“The efficient secret,” says Mr. Bagehot ‘of the 
English Constitution may be described as the close 
union, the nearly complete fusion, of the executive and 
the legislative power. No doubt, by the traditional 
theory as it exists in all the books, the goodness of our 
Constitution consists in the entire separation of the 
legislative and executive authorities; but in truth its 
merit consists in their singular approximation. The 
connecting link is the Cabinet. By this new word we 
mean a committee of the legislative body selected to 
be the executive body.’”’ English Constitution, 11. 

Mr. Gladstone, in his Gleanings of Past Years, points 
attention to the fact that there is no statute or legal 
usage of this country which requires that the ministers 
of the Crown should hold seats in one or other House 
of Parliament. ‘It is perhaps on this account,’’ Mr. 
Gladstone observes, ‘‘ that while most of my country- 
men would, as I suppose, declare it to be a becoming 
and convenient custom, yet comparatively few are 
aware how near the seat of life the observance lies, 
how closely it is connected with the equipoise and 
unity of social forces. It is rarely departed from even 
iv an individual case—never, so faras my knowledge 
goes, ona wider scale. From accidental circumstances 
it happened that I wasa Secretary of State between 
December, 1845, aud July, 1846, without a seat in the 
House of Commons. This (which did not pass wholly 
without challenge) is, | believe, by much the most 





notable instance in the last fifty years, and it is only 
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within the last fifty years that our constitutional sys- 
tem has completely settled down.’’ 1 Gleanings of 
Past Years, 224-225. 

The novelty of this constitutional practice is capable 
of demonstration. One of the provisions of the Act 
of Settlement, under whose provisions her Majesty sits 
upon the throne, is as follows: ‘“‘ No person who has an 
office or place of profit under the King or receives a 
pension from the Crown shall be capable of serving as 
a member of the House of Commons.” A revision of 
that provision took place in 1705, when however two 
provisions of great importance were established : first, 
that every member of the House of Commons accept- 
ing an office under the Crown, except a higher commis- 
sion in the army, should vacate his seat and a new writ 
should issue; secondly, that no person holding an office 
created since the 25th October, 1705, should be capable 
of being elected or re-elected at all. Since that time 
members of the executive have been sitting in both 
Houses of Parliament. It was however along time 
before our constitutional system, to use the words of 
Mr. Gladatoue, “ settled down,’’ the Cabinet becoming 
the connecting committee, the buckle which fastens 
the executive to the legislative part of the State. 
Bagehot’s English Constitution, 14. 

The competitor to the Cabinet system is the Presi- 
dential system. The characteristic of it is that the 
President is elected from the people by one process, 
and the House of Representatives by another. The 
independence of the legislative and executive powers 
is the specific quality of the Presidential government, 
just as their fusion is the main principle of Cabinet 
government. 

The Presideutial system of the United States of 
America is however itself modelled on the English 
Constitution as it was in 1789. ‘It is remarkable,” 
says Sir H. Maine, “that the figure the framers of the 
_ American Constitution had before them was not a 

generalized English king nor an abstract constitutional 
monarch; it was no anticipation of Queen Victuria, 
but George III himself, whom they took for their 
model. Mr. Bagehot insisted that the great neglected 
fact iv the English political system was the government 
of England by a committee of the Legislature calling 
themselves the Cabinet. This is exactly the method 
of government to which George III refused to submit, 
and the framers of the American Constitution take 
George IIl’s view of the kingly office for granted. 
They give the whole executive government to the 
President, and they do not permit his ministers to have 
seat or speech in either branch of the Legislature. They 
limit his power and theirs—not however by any con- 
trivance known to modern English constitutionalism, 
but by making the office of President terminable at in- 
tervals of four years. In Mr. Balfour’s amendment no 
such limitation was placed on the powers of the Lord- 
Lieutenant, whose office would have much closer re- 
semblance than that of the American President to the 
functions of the British King in the time of George III. 

Mr. Bagehot has drawn with great clearness a com- 
parison in their practical working between the Cabinet 
and the Presidential system most unfavorable to the 
later. See English Constitution, 16-32. 

Commenting on the close association of ministers 
with the Parliament and the House of Commone with 
the people, Mr. Gladstone says: ‘‘I will not presume 
to say whether the adoption of this rule in America 
would or would not lay the foundation of a great 
change iu the Federal Constitution, but Iam quite 
sure that the abrogation of it in England would either 
alter the form of government or bring about a crisis.” 
1 Gleanings of Past Years, 225-226. 

An observation made by Sir Henry James in debate 
in committee on the Home Rvie Bill on the 19th June 
led to a very interesting exposition by Mr. Gladstone 
with respect to the responsibility of members of the 





Government, and more especially law officers of the 
Crown, who are not Cabinet ministers, for measures 
proposed by the Cabinet. 

Sir Henry James relied on the fact that, when in 188] 
a measure for the suspension of the Habeas Corpus Act 
in Ireland was carried, he, although Attorney-General 
at the time, was not responsible for the policy which 
dictated that measure. ‘‘He was not a member of the 
Cabinet; he was never consulted before the bill (for 
the suspension of the Habeas Corpus Act) was intro- 
duced. He never uttered one word in favor of it. He 
did not think he should be taunted by word or gesture 
because he did not resign at that time.” Times, 
June 20. 

To this contention, Mr. Gladstone, who was Prime 
Minister in 1881, thus replied: “He thought the At- 
torney-General of that particular day had a little more 
responsibility about the suspension of the Habeas Cor. 
pus Act than he seemed to be aware of. His right 
honorable friend (Sir H. James) said he believed he 
never made a speech in favor of the suspension of the 
Habeas Corpus Act, and that be had only followed with 
loyalty the government to which he had belonged. 
Yes; but the Attorney-General, who followed in con- 
stitutional and legal matters the government to which 
he belonged, was supposed to have some concern in 
the character of the proposals which they made. What 
was the true and sound doctrine as to the responsibility 
of members who, as his right honorable friend had 
carefully reminded the committee, were not in the 
Cabinet? Well, his own doctrine had ever been this, 
and he had had scores of times to deliver the opinion 
in practical advice, and in other contingencies of 
political life—he had always held that a member of the 
government not in the Cabinet, when a measure was 
adopted by the government which was not in his own 
specific department, was not responsible till he had 
pronounced upon that measure in his character of 
member of Parliament, but that, when he had pro- 
nounced upon it in that character, he became as fully 
responsible for that measure as any other member of 
the House.” ‘Times, June 20. 

Mr. Gladstone has laid down with equal clearness the 
relations of ‘Cabinet ministers to the Cabinet in its 
collective capacity and to the Prime Minister. 

In an article entitled ‘‘Kin beyond the Sea,” pub- 
lished in the North American Review for September, 
1878, and designed to explain and illustrate the differ- 
ences between the British Constitution and the institu- 
tions of the United States, Mr. Gladstone says: ‘The 
nicest of all adjustments involved in the working of 
the British Government is that which determines 
without formally defining the internal relations of the 
Cabinet. On the one band, while each minister is an 
adviser of the Crown, the Cabinet is an unity, and none 
of its members can advise as an individual without or 
in opposition, actual or implied, to his colleagues. On 
the other hand, the business of the State is a hundred- 
fold too great in volume to allow of the actual passing 
of the whole under the view of the collected Ministry. 
It is therefore a prime office of discretion for each 
minister to settle what are the departmental acts in 
which he can presume the concurrence of bis colleagues, 
and in what more- delicate, or weighty, or peculiar 
cases he must positively ascertain it. So much for the 
relation of each minister to the Cabinet; but here we 
touch on the point which involves another relation, 
perhaps the least known of all his relations to its head. 

“The head of the British Government,’’ Mr. Glad- 
stone proceeds to say, “is not a Grand Vizier. He has 
no powers, properly so called, over his colleagues; on 
the rare occasions when a Cabinet determines its course 
by the votes of its members his vote counts only as one 
of theirs. But they are appointed or dismissed by the 
Sovereign on his advice. * * * He reports to the 
Sovereign the proceedings of the Cabinot, and he also 
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bas many audiences of the august occupant of the 
throne. He is bound in these reports and audiences 
not to counter-work the Cabinet, not to divide it, not 
toundermine the position of any of his colleagues in 
the royal favor. * * * As the Cabinet stands be- 
tween the Sovereign and the Parliament, and is bound 
to be loyal to both, so the Prime Minister stands be- 
tween his colleagues and the Sovereign, and is bound 
tobe loyalto both.” 1 Gleanings of Past Years, 242, 


The doctrines thus laid down authoritatively by Mr. 
Gladstone are extremely modern. The nature of the 
Cabinet and the relation of the First Lord of the Treas- 
ary to his colleagues were long unsettled questions in 
the British Constitution. ‘‘ According to one theory,” 
says Mr. Lecky, ‘‘each minister is a servant of the 
Crown, responsible for his own department, and with 
little or no dependence on his colleagues. According 
to the other theory the Cabinet isa strictly homo- 
geneous body, and there is one minister whose special 
charge is to direct and give unity to its policy.’’ 5 His- 
tory of England in the Eighteenth Century, 18. The 
conflict between these two theories practically ended, 
on the accession of Mr. Pitt to power in 1784, in the 
establishment of a homogeneous Cabinet. It was how- 
ever even then a mischievous tradition that the Lord 
Chancellor, though a member of the Cabinet and in- 
trusted with Cabinet secrets, had a right to pursue in 
politics an independent and even a hostile course. The 
dismissal of Lord Chancellor Thurlow in 1792, in con- 
sequence of his efforts to counteract Mr. Pitt’s policy, 
destroyed the last vestige of a heterogeneous Cabinet, 
and confirmed the present system and tradition of 
Government.—London Law Times. 


——_>—__——_. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ADMINISTRATION — JURISDICTION OF FEDERAL 
couRTS.—An estate which is in course of administra- 
tion in a State probate court is in gremio legis, and a 
Federal court has no jurisdiction, on the filing of a bill 
by acitizen of another State against the administra- 
tor, to recover a share in the property, to take the ad- 
ministration of the estate out of the State court, and 
itself make a decree of distribution, determining the 
rights of citizens of that State as between themselves. 
Its jurisdiction in such case is limited to determining 
and awarding the shares of citizens of other States. 
U. S. Sup. Ct., May 10, 1893. Byers v. McAuley. 
Brewer, J., Fuller, C. J., and Shiras, J., dissenting. 


COVENANT IN RESTRAINT OF TRADE—SALE OF BUSI- 
NESS—TIME—SPACE—-PUBLIC POLICY—VALIDITY.—N.., 
a foreigner, being interested in several businesses, in- 
cluding that of manufacturing quick-firing guns and 
ammunition, sold that part of his business to an Eng- 
lish company for £287,000. The business of this com- 
pany was afterward taken over by the plaintiff com- 
pany, which was incorporated partly for that purpose, 
and N. and the plaintiff company entered into an 
agreement by which N. was to act as the managing 
director at a certain salary, and N. (who was then 
forty-five years of age) covenanted that he would not 
during the term of twenty-five years from the date of 
the incorporation of the company, if the company 
should so long continue to carry on business, engage, 
except on behalf of the company, either directly or in- 
directly, in the trade or business of a manufacturer of 
guns, gun mountings or carriages, gunpowder explo- 
sives or ammunition, or in any business competing or 
liable to compete in any way with that for the time 
being carried on by the company; but it was provided 
that such restriction should not apply to certain busi- 
ness ,therein mentioned and in which N. was inter- 


ested. N. further agreed that the company or their 
successor or assignee should be entitled to the full and 
exclusive benefit of all new inventions he might there- 
after make in connection with the business he had 
sold, and that he would execute all documents requi- 
site to enable the company to obtain patents for such 
inventions. N. acted as managing director of the com- 
pany for sixteen months after the date of the agree- 
ment; but he then ceased to do so, and afterward 
entered into an agreement with a rival firm to give 
them his services. The plaintiff company then com- 
menced an action for an injanction to restrain the de- 
fendant from breaking his covenant. Held (reversing 
the decision of Romer, J., 67 L. T. R. [N. S8.] 469), that 
the covenant was severable, and was valid when re- 
stricted to the gun and ammunition business, although 
it was unlimited as to space, and might cover the 
whole of N.’s business life, as it was not wider than 
was reasonably necess:ury for the protection of the in- 
terests of plaintiff company, and therefore it must be 
enforced by injunction. Per Bowen, L. J.: General 
restraints of trade, or restraints wholly unlimited in 
area, are not, as a rule, permitted by the law. Partial 
restraints, or restraints which involve only a limit of 
places at which, of persons with whom, or of modes in 
which the trade is to be carried on, are valid when 
made for a good consideration, and where they do not 
extend further than is necessary for the reasonable pro- 
tection of the covenantee. A limit of time does not by 
itself convert a general restraint into a partial one, but 
in considering the reasonableness of a partial restraint 
the time for which it is to be imposed may be a material 
ele t to consider. The rule as to general restraint 
of trade does not apply where a trader or manufac- 
turer finds it necessary, for the advantageous transfer 
of the good-will of a business in which he is so inter- 
ested, and for the adequate protection of those who 
buy it, to covenant that he will retire from the busi- 
ness altogether, provided the covenant is one the tend- 
eucy of which is not injurious to the public. Per 
Smith, L. J.: A covenant unlimited as to space is valid 
if it is only in partial restraint of trade and if under 
the circumstances of the case it is reasonable. Maxim 
Nordenfelt Guns and Ammunition Company (Limited) 
v. Nordenfelt, 68 L. T. R. (N. 8.) 1763. 


CRIMINAL LAW—WRITTEN INSTRUCTIONS BY JUDGE 
~—THE WORD ‘“‘GUILTY’’ WRITTEN ON MARGIN BY IN- 
ADVERTENCE INSTEAD OF ‘“‘GIVEN.’’—In Hawkins v. 
State, decided in the Supreme Court of Florida in 
July, 1893, the following is the official syllabus: 
“Where the judge inadvertently writes the word 
‘guilty’ on the margin of an instruction given to the 
jury, and permits the instruction thus written upon to 
be taken by the jury to their room, held, (1) that the 
presumption is that the extraneous word was read by 
the jury, unless the contrary was clearly shown; (2) 
that as the writing of such word by the judge was ca- 
pable of and tended toward influencing the jury detri- 
mentally to the defendants, the presumption was that 
it did so influence them, unless the contrary was 
clearly shown, and that the burden was upon the State 
to show beyond a reasonable doubt that such writing 
upon the charge was not read by the jury, or, if read 
by them, that it did not result in injury to the defend- 
ants; and (3) that such word written upon the charge, 
and sent with the jury to their room, was reversible 
error, unless it clearly appeared that no injury re- 
sulted tou the defendants therefrom.” 





JUSTIFIABLE HOMICIDEF.—In State v. Thompson, de- 
cided in the Supreme Court of Louisiana in July, 1893, 
held, **(1) it is the duty of the court to instruct the 
jury upon every phase of the case made by the évi- 
dence. Where evidence is offered to prove a certain 
state of facts, and the claim is made that they are 





proved, the court should, if requested so to do, charge 
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the jury what the law is as applicable to the facts 
claimed to be proved. State v. Tucker, 38 La. Ann. 536, 
789. (2) When two parties have had a difficulty, if one 
of them quits the combat, and retreats in good faith, 
and ,is pursued by the other, who continues to follow 
him up with violence and hostility, and should it be- 
come absolutely necessary for the one retreating to 
turn and kill his pursuer in order to save his own life, 
he is justifiable, whether he was the aggressor in the 
beginning of the difficulty or not. State v. Tucker, 38 
La. Ann. 536, 789; 1 Archb. Crim. Pl. & Pr. 690; 9 Am. 
& Eng. Enc. Law, 602. (3) A person free from fault, 
when attacked by another, who manifestly attempts 
by violence to take his life, or to do him great bodily 
harm, and under such circumstances that no retreat is 
practicable, is not only not obliged to retreat, but may 
pursue his adversary until he has secured himself from 
all danger; and if he kill him in so doing, it is justifi- 
able self-defense. 1 East P. C. 271, 272; Luby v. Com., 
12 Bush, 1; Pond v. People, 8 Mich. 177; 2 Starkie Ev. 
9638; Fost. Cr. Law, 273.” 


LABOR ORGANIZATION—PROCURING DISCHARGE OF 
NON-UNION LABORER—LIABILITY.—A labor organiza- 
tion which refuses to admit a non-union man to mem- 
bership, and informs his employers that in case he is 
any longer retained it will be compelled to notify all 
labor organizations of the city that their house is a 
non-union one, and thereby compels his discharge, is 
guilty of a wrongful act; and an action will lie against 
it by the non-union man for the damages he has suf- 
fered in consequence of such discharge. Md. Ct. App., 
March 6, 1893. Lubke v. Clothing Cutters and Trim- 
mers’ Assembly K. of L. of Baltimore. Roberta, J. 


POLICE POWERS—MANUFACTURE AND SALE OF IN- 
TOXICATING LIQUORS — STATE KEGULATIONS — DUE 
PROCESS OF LAW—DISCRIMINATION.—The South Caro- 
lina Act of December 24, 1892, prohibits the manufac- 
ture and sale of intoxicants within the State, except 
under certain conditions. These are, in general, the 
appointment by the governor of a Sate commissioner, 
and the appointment by “county boards of control”’ 
of county “dispensers.” The purchase of all liquors, 
etc., is to be made by the commissioner and distributed 
among the county “ dispensers,’’ who in turn sell to 
the public. By no other means can intoxicating bev- 
erages be procured. Held, that there is no inherent 
right of a citizen to sell intoxicating liquors by retail, 
and that the above statute is, in its general scope and 
purpose, within the police power of the State. The 
act, in view of the Act of Congress of August 8, 1890, 
providing that any liquors imported into a State shall 
immediately become subject to its police laws, even in 
the original package of importation, is not in contraven- 
tion of the Federal inhibition against State impairment 
of the obligation of contracts, or against the levying of 
any imposts or duties on imports or exports, etc. Nor 
is the act contrary to the provisions of the Fourteenth 
Amendment forbidding any State to discriminate 
against citizens of other States or of the United States. 
Nor is the act in contravention of the Fifth Amend- 
ment, forbidding the taking of property wifhout due 
process of law and the taking of private property for 
public use without just compensation. U. 3. Cire. Ct., 
Dist. 8. C., March 1, 1893. } Cantini v. Tillman. Simon- 
ton, D. J. 

—_—__>—__—_- 


THE AMERICAN BAR ASSOCIATION. 
HE closing session of the annual meeting of this as- 
_ sociation, which was held at Milwaukee, came to 
an end on Friday, September 1. Hon. Thomas M. 
Cooley, of Michigan, was elected president of the asso- 
ciation for the coming year. While we acknowledge 


the distinguished ability of the veteran jurist and legal 


writer, we think none but those who are able actively 
to perform their official duties should be elected to 
such positions. The office of president requires an agt- 
ive, hard-working man. The president is generally 
the life of a bar association. It is known to the friends 
of Judge Cooley that by reason of his advancing age 
and failing health, he has for some time avoided taking 
upon himself additional burdens. 

The following is a full list of the officers: President, 
Thomas M. Cooley, of Michigan; secretary, John 
Hinkley, of Maryland; treasurer, Francis Rawle, of 
Pennsylvania; executive committee, G. A. Mercer, of 
Georgia; Bradley G. Schley, of Wisconsin; Alfred 
Hemenway, of Massachusetts. 

The following vice-presidents were elected: Ala- 
bama, T. N. McClellen; California, Stephen M. White; 
Colorado, Moses Hallett; Connecticut, Julius B. Car- 
tis; Delaware, George Gray; District of Columbia, 0. 
C. Lancaster; Florida, R. W. Williams; Georgia, N, 
J. Hammond; Ilinois, Thomas Dent; Indiana, Benja- 
min Harrison; Iowa, Emlin McClain; Kansas, M. B. 
Nicholson; Kentucky, James S. Piertle; Louisiana, 
Thomas J. Semmes; Maine, F. A. Wilson; Maryland, 
Skipworth Wilmey; Massachusetts, P. Emery Al- 
drich; Michigan, Augustus C. Baldwin; Minnesota, Je- 
rome C. Knowlton; Missouri, James M. Lewis; Mon- 
tana, Wilbur F. Sanders; Nebraska, Charles J. 
Greener; New Hampshire, John L. Spring; New Jer- 
sey, Charles Borcherting; New York, Robert D. Bene- 
dict; North Carolina, John L. Bridger; Ohio, Burke 
Jortel; Oregon, M. P. Deady; Pennsylvania, Richard 
Vaux; Rhode Island, James Tillinghast; South Caro- 
lina, George L. Buist; South Dakota, J. W. Wright; 
Tennessee, H. H. Lurton; Texas, T. N. Waul; Ver- 
mont, S. C. Schurtleff; Virginia, Thomas Nelson Page; 
Washington, E. C. Hughes; West Virginia, W. W. 
Van Winkle; Wisconsin, Alfred L. Cary; Wyoming, 
John A. River; Utah, Richard B. Shepard; Indian 
Territory, J. W. McLeod. 

We notice one of the newly-elected vice-presidents 
has been dead about a year. Would it not be well to 
elect live men ?—Chicago Legal News, Sept. 9. 





A NOVEL TRADE-MARK QUESTION. 


VERY curious question in regard to the right of 

one manufacturer to use the labels of another 

manufacturer has just arisen in the High Court of Jus- 
tice in Kngland. 

Mr. Mellin is the manufacturer of a food for infants 
which is widely advertised in Great Britain. Mr. 
Timothy White, calling himself a chemist, is what we 
should call a druggist or apothecary, and carries on 
business at Portsmouth, in England. This gentleman 
takes bottles of Mellin’s food for infants, and sells them 
with the original wrapper on, bearing Mellin’s trade- 
mark and label, but prints upon the wrapper a notite 
recommending the public to try a different prepared 
food for infants, ‘“‘it being far more nutritious aud 
healthful than any other preparation yet offered.” 

On the 11th instant Mr. Mellin applied to Mr. Jus- 
tice North, sitting in the Chancery Division of the 
High Court of Justice, in London, for an injunction to 
restrain Mr. White from using the wrappers of his bot- 
tles in this manner for the purpose of promoting the 
sale of a food for infants which was manufactured by 
a rival in business. 

The learned judge commented severely upon the 
conduct of the defendant, but nevertheless refused to 
grant any restraining order before the trial. He 
thought it was a piece of sharp practice for a chemist 
to put on Mellin’s wrappers « statement that his own 
food or any other one’s was better than Mellin's. He 





had no recollection of ever having heard of similar con- 
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duct on the part of a tradesman, and he would have 
peen glad if the defendant’s counsel had offered to dis- 
continue the practice until after the case had been 
tried. But the defendants made no such offer, and the 
Court was unable to see that there was any legal ground 
on which a tradesman could be denied the right to 
send out a puff of his own goods with similar goods of 
another manufacturer, either in a separate envelope or 
on a separate sheet of paper in the same envelope; and 
if he could do that, why could he not lawfully attacha 
label to the cover of the goods themselves? 

It would seem that if the plaintiff in such a case has 
any right to relief in the courts, it must arise from the 
fact that the defendant makes use of the plaintiff's 
trade-mark, und the familiarity of the public with it, 
for the purpose of attracting attention to his own and 
adifferent commodity. But so long as there is no de- 
ception of the customer, and merely an assertion of 
the superiority of another article than that to which 
the trade-mark belongs, it isa little difficult to per- 
ceive any basis for the application of a legal remedy.— 
New York Sun. 


—_—_+_»>—_—_—_. 


JUSTICE HARLAN IN PARIS. 

‘a American judges did not simply say ‘‘ ditto’”’ to 

their advocates. Mr. Justice Harlan for the most 
part gave his vote on the side on which Lord Hannen 
gave his, and joined with the majority of the court in 
virtually upholding the contentions put forward by 
England. It would be the height of bad taste to praise 
Mr. Justice Harlan for thus discharging a plain duty 
honorably and well. No one who knows the character 
of the great tribunal to which he belongs would sup- 
pose for a moment that one of its members would de- 
cide a point of law except as his conscience and honor 
directed him. 

Rather it must bea matter of envy that it ‘should 
have fallen to the lot of a judge of the Supreme Court 
of the United States of America, rather than to one of 
our own judges, to prove to the world that the judges 
of the two branches of the Anglo-Saxon race, when it 
is their duty to do equal justice, not between party 
and party in a civil suit, but between two great and 
sovereign Nations, will do it absolutely uninfluenced 
by consideration of nationality. Mr. Justice Harlan 
has shown that he would no more lean toward America 
when sitting on a court of arbitration than he would 
lean toward the side of his own State in a case argued 
before him in the Supreme Court at Washington.— 
London Spectator. 





SETTING ASIDE THE VERDICT. 
UDGE FURSMAN paralyzed the Greene county 


Circuit Court, Friday, by a most startling pro-_ 


ceeding. The case of August Schmidt against Brown 
&Tiel of Coxsackie, had been tried and given to the 
jury. It was an action for damages claimed for the 
faulty construction of a building erected by the de- 
feudants for the plaintiff. The case was tried with 
Minuteness, both sides introducing expert testimony, 
and the jury were out all night deliberating. Finally 
they brought in a verdict for the defendants of “no 
cause of action.”” It was in writing, and the judge, af- 
ter reading it, handed it to the clerk, with the remark: 
“You may enter that verdict, Mr. Clerk, and you may 
also enter an order setting aside the verdict and di- 
recting a new trial. It takes thirteen to beat aman out 
of his rights in this court.” ‘To say the counsel were 
paralyzed hardly expresses it. No motion had been 
made for such proceeding, and it was as startling as it 
was unexpected. Lawyers say they have read of such 
action by judges, but have heretofore looked upon the 
stories as fairy tales.—Hudson Republican, Sept. 11. 





THE FEDERAL COURTS. 

SUPREME COURT OF THE UNITED STATES. 
Mr. Chief Justice Melville W. Fuller. 
Mr. Justice Field, 21 First street, N. E. 
Mr. Justice Harlav, University Park, 14th st., ext’d. e 
Mr. Justice Gray, 1721 Rhode Island avenue. 
Mr. Howell E. Jackson. 
Mr. Justice David J. Brewer. 
Mr. Justice Henry B. Brown. 
Mr. Justice George Shiras, Jr. 


RETIRED. 
Mr. Justice Strong, 141 H street, N. W. 


OFFICERS OF THE SUPREME COURT. 
Clerk—James H. McKenney, 1523 Rhode Island avenue, N. W. 
Deputy Clerk—Charles B. Beall, 1621 13th street, N. W. 
Marshal—J. W. Wright, 307 D street, N. W. 

Reporter—J. C. Bancroft Davis, 1621 H street, N. W. 


COURT OF APPEALS OF THE DISTRICT OF COLUMBIA. 
Richard H. Alvey, Chief Justice; Martin F. Morris, Asso- 
ciate Justice; Seth Shepard, Associate Justice. 


CIRCUIT COURTS OF THE UNITED STATES. 

First Judicial Circuit.—Mr. Justice Gray. Districts of Maine, 
New Hampshire, Massachusetts and Rhode Island. 

Circuit Judges—Le Baron B. Colt, Bristol, R. I.; William L. 
Putnam, Portland, Me. 

Second Judicial Circwit.—Mr. Justice Blatchford. Districts 
of Vermont, Connecticut, Northern New York, Southern 
New York and Eastern New York. 

Circuit Judges--William J. Wallace, Syracuse, N. Y.; E. H. 
Lacombe, Brooklyn, N. Y.,and Nathaniel Shipman, Hartford, 
Conn. 

Third Judicial Circuit.—Mr. Justice Shiras, Districts of 
New Jersey, Eastern Pennsylvania, Western Pennsylvania and 
Delaware. 

Circuit Judges—Marcus W. Acheson, Pittsburgh, Penn.; 
George M. Dallas, Philadelphia, Penn. 

Fourth Judicial Circuit.—Mr. Chief Justice Fuller. Districts 
of Maryland, West Virginia, Eastern Virginia, Western Vir- 
ginia, Eastern North Carolina, Western North Carolina and 
South Carolina. 

Circuit Judges—Hugh L. Bond, of Baltimore, Md.; Nathan 
Goff, of Clarksburgh, W. Va. 

Fifth Judicial Circuit.—Mr. Justice Howell E,. Jackson. 
Districts of North Georgia, South Georgia, Northern Florida, 
Southern Florida, Northern Alabama, Middle Alabama, 
Southern Alabama, Northern Mississippi, Southern Mississippi, 
Eastern Louisiana, Western Louisiana, Northern Texas, East- 
ern Texas and Western Texas. 

Circuit Judges—Don A. Pardee, of New Orleans, La.; A. P. 
McCormick, of Graham, Texas. 

Sixth Judicial Circuit.—Mr. Justice Brown. Districts of 
Northern Ohio, Southern Ohio, Eastern Michigan, Western 
Michigan, Kentucky, Eastern Tennessee, Middle Tennessee and 
Western Tennessee. 

Circuit Judges--Howell Edmunds Jackson, of Nashville, 
Tenn.; William H. Taft, of Cincinnati, O. 

Seventh Judicial Cireuit.—Mr. Justice Harlan. Districts of 
Indiana, Northern Illinois, Southern Illinois, Eastern Wiscon- 
sin aud Western Wisconsin. 

Circuit Judges—James G. Jenkins, of Chicago, Ill.; William 
A. Woods, of Indianapolis, Ind. 

Eighth Judicial Circuit.—Mr. Justice Brewer. District of 
Minnesota, Northern District of Iowa, Southern District of 
Iowa, Eastern District of Missouri, Western District of Mis- 
souri, Eastern District of Arkansas, Western District of Ar- 
kansas, District of Nebraska, District of Colorado and District 
of Kansas, Wyoming, North Dakota and South Dakota. 

Circuit Judges—Henry C. Caldwell, of Little Rock, Ark.; 
Walter H. Sanborne, of St. Paul, Minn. 

Ninth Judicial Circuit.—Mr. Justice Field. Districts of 
Northern and Southern California, Oregon, Nevada, Idaho, 
Montana and Washington. 

Circuit Judges—Joseph McKenna, of Suisun, Cal.; William 
B. Gilbert, of Portland, Ore. 

RETIRED. 
Circuit Judges--Thomas Drummond, W. McKennan, 


COURT OF CLAIMS. 
1509 Pennsylvania avenue. 
Chief Justice William A. Richardson, 1739 H street, N. W, 
Judge Charles C. Nott, 826 Connecticut avenue, N. W. 
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Judge Lawrence Weldon, Hamilton House. 

Judge Stanton J. Peelle. 

Judge John Davis, 1211 Connecticut avenue. 

Chtef Clerk—Archibald Hopkins, 1826 Massachusetts ave- 
nue, N. W. 

Assistant Clerk—John Randolph, 28 I street, N. W. 
* Batliff—Stark B. Taylor, 485 H street, S. W. 


RETIRED. 
Chief Justice Charles D. Drake, 1416 20th street, N. W. 
——\—__>__—_—_ 


NOTES. 
N original notice is to be seen in Bochum, West- 
phalia, issued by order of acourt of law. On a 
pear tree standing in an orchard at the south gate of 
an estate is posted the notice, attached to which are 
two formidable seals. It runs: ‘*The fruit upon these 
trees—pears—has been legally attached.”’ 


Women lawyers are so plentiful in America, says the 
Gentlewoman, that one man, Professor Isaac Franklin 
Russell, bas determined to devote himself entirely to 
lecturing to those of the fair sex who intend to enter 
the forensic profession. It will soon be as common in 
America to see *‘ Smith & Daughter”’ upon the brass 
plate of a lawyer’s office as to note ‘‘ Jones & Son” in- 
side the doorway of a London house.—London Law 
Times. 


It has frequently been proposed in France, as in this 
country, that victims of an error of the tribunal in 
criminal trials should be entitled to compensation for 
the moral torture and punishment undergone; but in- 
superable obstacles appear to bar the way to the execu- 
tion of any such plan. It will however beadmitted by 
every one that the case of a Frenchman named Kirail, 
who was wrongly imprisoned for thirteen years in the 
hulks, isa very painful one, and that in such cases repa- 
ration ought to be made in some form so far as it is 
possible to do so.—London Law Journal. 


The judicial or magisterial humorist, says the St. 
James Gazette, has one advantage—he can always get 
the last word. It is told of the late Lord Bram- 
well that while making the usual ‘‘ Prisoner at the 
bar ’’ address to a man whom he was preparing to sen- 
tence, his sonorous periods were rudely interrupted by 
the criminal with the question, ‘‘’Ow much?” “ Fight 
years,”’ replied the judgeinstantly. Similarly, whena 
prisoner at the Westminster Police Court told Mr. 
Shiel that he wouldn’t do it again, the worthy magis- 
trate quietly replied: ‘‘No; I don’t think you will— 
for six months.’’ 


Not long ago a Mrs. Vivian obtained a decree nisi 
for a divorce from her husband, Mr. Richard Glyn 
Vivian of Eaton Square, London. Before this decree 
was made absolute a letter for her came to Mr. Viv- 
ian’s house in Eaton Square, and Mr. Vivian gallantly 
readdressed it in these terms: ‘‘ Miss L. B. H. Craigie- 
Holkett (late Mra. Vivian). Marriage dissolved.” It 
was contended that this cast discredit on Mrs. Vivian, 
as leading people who saw it were led to believe that 
the marriage had been dissolved in consequence of 
misconduct on her part. The jury gave a verdict for 
the plaintiff for £750, including the sum paid into 
court. 


A lawyer down in Florida had been retained to pro- 
tect a local railroad against farmers whose animals 
were desiccated by the trains. For three years he ap- 
peared before the County and District Courts in advo- 
cacy of the wrongs of his clients. Finally he was dis- 
charged by the railway company, and at once became 
a Populist. Hired one day to represent a man whose 


long-horned cow had become a thoroughbred Jersey 
by cross with the locomotive, he faced a lawyer who 





was a successor in the affections of the local Jay Gould, 
“I want to declare now,” he said, in concluding hig 
diatribe against the grasping and soulless monopoly 
that, vampire-like, sucked the life-blood of the people, 
‘*that for three years I held my conscience in abey- 
ance, but now it has broke loose.”’ 


In the High Court of Justiciary in Edinburgh, before 
Lord Kyllachy, on August 8, David Hobbs, shipbroker 
in Dundee, and Joseph Severn, ship captain, were in- 
dicted for scuttling four ships off the Scotch coast, and 
with setting fire to a fifth in Inverkeithing harbor—ip 
each case with intent to defaud insurers. Hobbs 
pleaded guilty as to two vessels and Severn as to one, 
Severn appears to have been employed by Hobbs ag 
his tool in effecting his frauds on underwriters, and in 
consideration of his subordinate position only received 
five years’ penal servitude, whereas Hobbs was sen- 
tenced to seven years. No serious danger to life seems 
to have been involved by their operations, or the pun- 
ishments would be inadequate. The modfs operandi 
seems to have been the old-fashioned plan of boring 
holes in the ship’s side, plugging them, and drawing 
the plugs when out at sea. 


In Switzerland the cantonal boundary between 
Glarus and the adjoining Canton of Uri isa hurdle 
fence in the middle of a wide mountain valley, and a 
touching story is told as to how it came to be fixed 
there instead of at some natural boundary. There had 
been many disputes as to the occupation of this valley, 
which lies on the Glarus side of the range; to end the 
controversy it was agreed that at cockcrow one man 
should start from Altdorf in Uri and another from 
Glarus, and that where the runners met the boundary 
should be fixed. The Glarus cock was overfed, and 
crowed late, so the runner from Altdorf got along 
start (the distance is about twenty miles over a range 
eight thousand feet high). He had passed the valley 
in dispute and had arrived at the last steep descent 
when he met the rival runner. The Glarus man, over- 
whelmed with shame at his Canton’s loss, begged the 
other to give him back as much ground ashe could 
cover carrying him on his shoulders; the Altdorfer 
having won far more ground than he expected, agreed. 
The Glarus man, with his rival on his back, climbed 
the steep ascent, traversed half the valley, and then 
fell dead where the fence now stands, having wona 
barren pasture for his Canton at the cost of his life. 


Ah Wing is probably the sharpest heathen Chinee 
now in America. Actually, Ah Wing is a celestial 
bird whose wings have been clipped by the judgment 
of acourt of justice in Montana, condemning him to 
imprisoument during his natural life. But, unlike 
Sterne’s starling, that passed the time exclaiming “I 
can’t get out!” Ah Wing, when he heard that the 
Geary law had been held valid, gave thanks to the tab- 
lets of his ancestors and cried, sotto voce: ** Ah Wing! 
now, by the great Je Jing! we'll see if we can’t get 
out!” And straightway Ah Wing sent for a lawyer 
and instructed him as follows, to-wit: The Geary law 
is the supreme law of the land, any thing in the Con- 
stitution or laws of Montana notwithstanding. The 
Geary law provides that every Chinaman in this land 
who doves not register shall be deported to China. Ab 
Wing has not registered! Therefore Ah Wing is liable, 
under the supreme law of the land, to be deported to 
China. Proceed you to prosecute Ah Wing in the 
National courts for violation of the Geary law, aid 
thus enable him to get out of this cage and wing his 
way, at public expense, across the broad Pacific to the 
flowery realm of his ancestors. Ah! if only Ah Wing 
had been a police court lawyer in Chicago, or a ‘Tombs 
shyster’’ in New York, what a reputation for juridical 
shrewdness would not Ah Wing have made!—Chicago 
Legal Adviser. 
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CURRENT TOPICS. 
MERICAN opinion of the Irish Home Rule Bill 
is no doubt correctly expressed by the Law 
Review when it says that nine out of ten intelligent 
Americans are in sympathy, in a general way, in the 
effort which Mr. Gladstone and his followers are 
making to establish in Ireland what we call local 
self-government. It cannot understand why local 
autonomy in that country is not as consistent with 
the integrity of the general government as with us. 
It cannot understand why the establishment of a 
Parliament at Dublin should threaten the disruption 
of the British empire, in view of the fact that the 
Isle of Man has its own local Legislature and is one 
of the most loyal portions of that empire. It be- 
lieves that home rule in Ireland would largely do 
away with the present sources of irritation, and 
would conduce to loyalty and patriotism on the 
part of the Irish people. But it perceives that this 
measure, if ever carried, will work a great constituent 
change in the character of the United Kingdom, 
and that this constituent change will be wrought 
bya small majority of the House of Commons, fore- 
ing its opinion upon the House of Lords, which is 
nine-tenths opposed toit, as the aristocratic and 
educated classes of England generally are. The 
Review noting the difference between the majority 
required to effect a constitutional change in Great 
Britain and in the United States, observes that the 
American Constitution cannot be amended except 
with the concurrence of three-fourths of the States, 
expressed through their Legislatures. This, on the 
one hand, secures our Constitution from frequent 
tinkering, and, on the other hand, it putsit ina 
strait-jacket and prevents its reformation when we 
have outlived many of its provisions — notably that 
prescribing the mode of electing the President and 
Vice-President. On the other hand, the most pro- 
found constitutional change may take place in Great 
Britain through the action of a bare majority of a 


Parliament that happens to be assembled at any one- 


election, and under conditions which may be more 
or less peculiar to the period of that election. And 
what can be done by this Parliament, by a bare 
majority, can be repealed by the next Parliament, 
and by a majority equally bare. This points to the 
hopelessness of the immediate establishment of what 
iscalled ‘‘home rule” in Ireland. All experience 
shows that when extreme measures or profound 
changes are forced through by a bare majority, 
especially against the opinion of the educated classes, 
the pendulum swings backward at the next election. 
The political history of the English people also 
shows that the pendulum is continually swinging 
backward and forward between the} two leading 
Political parties, and in accordance with what is 
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obviously a natural law. By the time one party has 
been in power during the period of the life of a 
Parliament, its government has, in the nature of 
things, made sufficient mistakes, or done a sufficient 
number of acts which subject it to criticism, to 
overturn it at a succeeding election, unless excep- 
tional circumstances intervene. 


The opposition of the dominant party in the 
House of Lords is not the only obstacle to the pas- 
sage of the Home Rule Bill for Ireland, for, as the 
London Law Times points out, the crown still pos- 
sesses an absolute right of veto upon all legislation 
whatsoever. Although this right has sunk into 
desuetude and has become a shadow, yet it still 
exists. Not only has the House of Lords co-ordinate 
power with the Commons over all legislation (sub- 
ject to restrictions as to money bills), but behind 
both there stands the power of the crown. The 
second Parliament of Charles II. declared that there 
was no truth in the ‘‘opinion that both Houses of 
Parliament, or either of them, have a legislative 
power without the king.” And by the same statute 
it was enacted that any one holding or expressing 
an opinion to the contrary was liable to the now 
obsolete penalties of a premunire. By way of en- 
forcing this proposition, the Law Times draws at- 
tention to the utterance of the latest publicist, who 
speaks with authority, and in presence of all the re- 
sults of the English political authorities. In his 
Law and Custom of the Constitution, published at 
Oxford in 1892, volume 1, page 32, Sir William 
Anson says: ‘‘ Legislation is effected by the crown 
in Parliament; it is the queen who makes laws with 
the assent of Lords and Commons, and by the au- 
thority of the same. But in fact the Commons have 
an exclusive initiative and control over one branch 
of legislation, the laws by which taxes are imposed ; 
they have a preponderating influence over all other 
legislation; and the enacting power of the crown 
has, since the reign of Henry VI., been reduced toa 
right to express assent or dissent when measures 
are submitted by Lords and Commons; even the 
veto, which is all that custom has left to the crown, 
has not been exercised for nearly two hundred 
years.” But itexistsallthesame. Theold formula, 
whereby the royal assent was given to an act passed 
by both Houses of Parliament, and which may now- 
adays be heard in the House of Lords, was le Roy or 
la Reyne le veult ; the Royal dissent was le Roy 
s’avisera. The latter phrase was used by William 
III on several occasions, notably in the cases of the 
Place Bill and the Triennial Parliaments Bill. It 
was last used by a British sovereign in 1707, when 
Queen Anne exercised her right of veto on a Scotch 
Militia Bill. But, so far as legality goes, that phrase 
may be heard again. Of course modern practice is 
different. Now the sovereign takes counsel with 
her ministers, She may express distaste for a pro- 
posed measure ; she can dismiss recalcitrant ministers 
and find others more pliant; she may even dissolve 
Parliament and herself appeal to the country. If 
the country is against the sovereign, it remains, as 
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Lord Macaulay said, to yield, to abdicate, or to fight. 
But it is an oversight not to observe that the royal 
veto in England is not yet dead. And what it 
might become, if circumstances altered, may be 
seen by any one who cares to examine how the right 
exists and is exercised in modern Constitutions, as, 
for example, by the President of the United States. 


A biographical sketch of the gentleman whom 
President Cleveland has nominated to succeed the 
late Justice Blatchford is given this week in our 
Washington correspondence, but the New York 
Times supplies something more in regard to his 
political views, which will be read with interest. 
The Times says: 

‘“*Mr. Hornblower comes of Republican ancestry, his 
grandfather baving been one of the electors for Lincoln 
and Hamlin in 1860 in New Jersey and a stalwart anti- 
slavery man. His father, also, wasastrong Republican 
throughout the war period. 

“While still in college, however, Mr. Hornblower be- 
came deeply interested in the subject of constitutional 
law, his attention having been drawn to the subject by 
the stormy discussions then raging over the impeach- 
meut of President Johnson and the various measures 
passed by Congress during the reconstruction period. 
As a result of his studies and investigations he became 
a Democrat, aud coming of age during the Liberal Re- 
publican movement in 1872, he joined the Democratic 
party, with which he has ever since been allied. 

‘While a Democrat in principle, he is in no respect 
an extreme man, inheriting from his father and grand- 
father the conservative tendencies of a natural lawyer. 
His father, although a clergyman, hada legal tendency 
of mind, and was opposed to the extremists in all 
ecclesiastical legislation. He was one of the handful 
of men who in the General Assembly of 1863 had the 
moral courage to vote against and protest against the 
passage by that Assembly of the extreme and violent 
resolutions denouncing rebellion as acrime, and de- 
claring that any one participating in the rebellion 
thereby forfeited his right to church membership, and 
that any minister of the Presbyterian church aiding or 
abetting the rebellion thereby forfeited his right to the 
office of minister. 

‘Dr. Hornblower, while an intense Unionist and a 
strong Republican, protested against these resolutions 
as a usurpation of ecclesiastical authority over the con- 
sciences of individuals in political matters. His wisdom 
in this matter has been vindicated by time, as the 
Southern Presbyterian Church has refused to reunite 
with the Northern Church, notwithstanding repeated 
invitations, because of these resolutions standing on 
the record, although the Northern Church has at- 
tempted to explain them away by other resolutions. 

“From his father, as well as his grandfather, Mr. 
Hornblower thus inherits strong convictions and in- 
dependence of judgment, combined with moderate and 
conservative views, going to make up the judicial turn 
of mind. 

“Mr. Hornblower’s writings and public addresses 
have met with the highest commendation. Among 
them are his ‘ Conflict between Federal and State De- 
cisions’ in the American Law Review for March, 1880; 
an address before the American Social Science Associa- 
tion in 1888, entitled ‘Is Codification of the Law Ex- 
pedient?’ an address before the American Bar Asso- 
ciation in August, 1891, on ‘The Legal Status of the 
Indian,’ and alecture before the Columbia College Law 
School on ‘The Appellate Courts.’ 

‘*He is a prominent member of the New York City 
Bar Association, the American Bar Association and 
the Society of Medical Jurisprudence.”’ 





Some excellent suggestions are made in the recent 
report of the grand jury in Baltimore, Md. The 
grand jury finds that the difficulty of properly en. 
forcing the Sunday liquor law is due to a prevalent 
disregard for truth on the part of witnesses to viola- 
tions of the law. Experience shows that men who 
obtain surreptitious and illegal drinks on Sunday 
feel themselves bound, by some principle of honor, 
or dishonor, to shield the dealer who has assisted 
them to quench their thirst. It may be that the 
hope of similar privileges in the future has as much 
to do with their generosity and their disregard of 
the obligations of an oath as their gratitude for past 
favors. At all events, the grand jury thinks that 
the law as it stands ‘‘is an educator to perjury —a 
debasing crime, and as far-reaching in its evil effects 
as the ills sought to be remedied.” It suggests that 
the law should be so amended ‘‘as to require all 
houses selling liquor to have a window so located 
as to command a full view of the bar and of the 
room in which the bar is situated, the window to 
be free from curtains and obstructions of all kinds 
during the hours which the law now says it is un- 
lawful to sell liquor.” It might be well also to re- 
quire the bar and the room to be lighted Sunday 
nights, for men who will commit perjury to geta 
drink would not mind taking it in the dark on faith, 
if they could not get it in any other way. 


It is late in the day to say any thing fresh about 
Daniel Webster, late, even, to place his 7th of March 
speech in a kindlier light to the new generation of 
Americans, but Judge Mellen Chamberlain has said 
a fresh word about Webster in the September Céen- 
tury, and said it with a brevity and a strength of 
statement that is like the crack of awhip. He gives 
the root principle that was behind Webster's work. 
He is commonly spoken of as our greatest New 
Englander, and the fact that some of his earliest 
and greatest orations dwelt upon New England 
character and principles has caused it to be assumed 
that he was a political descendant of Governor 
Winthrop and one who inherited New England 
ideas. Judge Chamberlain reminds us that Daniel 
Webster was not a Puritan, and never pretended to 
be one, that his ancestors came from the north of 
England, that his education was beyond the skirmish 
line of civilization, and that he shared neither in the 
glory nor in the shame of the Puritans of Massachu- 
setts Bay. He was never a southern man or a north- 
ern man, but to the end of his life he was a National 
Federalist, and it is pointed out that he could not 
have been the large-minded Unionist that he was if 
he had sprung from a Puritan ancestry. This is an 
instance where blood tells, and Webster was a son 
of the soil of northern England almost as truly 4s 
Robert Burns was ason of Scotland. There was 
nothing Puritanical in his thought, in his style of 
expression, in the swing of his mind, and Judge 
Chamberlain aptly says that ‘‘ his work was crowned 
only when the great reply to Hayne became wisdom 
to Lincoln and valor to Grant.” It is not often that 
a magazine article contains a whole volume ina nut 
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shell, but Judge Chamberlain has accomplished 
this feat in these pages of the September Cen- 
tury. 

The Supreme Court of the United States was re- 
cently called upon to say whether a tomato isa fruit 
oravegetable. The question arose under the Tariff 
Act, the importer insisting that it was a fruit and 
not subject to duty, while the collector of customs 
claimed that it was a vegetable and subject to a duty 
of ten per cent ad valorem. The case is reported in 
the Supreme Court Reporter, volume 13, No, 25. 
What difficulty there was in the matter arose from 
the fact that ‘‘fruit” and ‘‘vegetable” are not 
botanical terms, so that, scientifically speaking, 
there is no classification of plants corresponding to 
them. The court was therefore compelled to look 
to the popular meaning of the words. Speaking 
generally, it may be said that the words ‘‘fruit” 
and “vegetable” are used in four places —in the 
garden, in the market place, in the kitchen, and at 
the table—and it would seem that a thorough 
opinion should notice their use in all those places. 
But the court wus evidently more familiar with 
them at the table than elsewhere. ‘‘ Vegetables,” 
says the court, ‘‘are such things as are eaten after 
the soup and fish, along with the meats, while fruits 
are eaten after the meats as dessert. Therefore, be- 
cause tomatoes are eaten after the soup and fish, 
along with the meats, they are vegetables.” There- 
upon the Omaha Mercury ventures to remark: 


“This reasoning shows that the court is composed of 
persons who are at least judges of good dinners. But 
itissubmitted that the court’s premises are not uni- 
versally true. Perhaps at the aristocratic tables where 
the members of the court eat, pork and apple sauce 
have no place; but at the tables of the people, that 
combination of meat and fruit is a favorite dish. In- 
deed, the love of the masses for it is so great that it is 
feared they will continue to eat it, notwithstanding 
they thereby violate legal definitions and practically, 
ifnot technically, put themselves in contempt of court. 
So on the other hand, pumpkin and squash, which 
every one knows to be vegetables, are by plebeian folk 
made into pies and eaten as dessert. 

“Going still further, it is conjectured that even at 
the court’s own table its judgment on this question of 
fruit and vegetable must often be sorely tried. If we 
mistake not, it is customary at fashionable tables to 
serve sliced lemons and raw oysters together, and then 
there is roast mutton with jelly, and on Thanksgiving 
day there is turkey with cranberries, and for that mat- 
ter there is a kind of tomato marmalade which may be 
eaten after the dinner with thecake. Other instances 
will suggest themselves. 

“All things considered, the opinion of the court 
stands upon an extremely narrow basis. Let it be un- 
derstood that we are not finding fault with the court’s 
conclusion in the case before it. On the contrary, we 
are inclined to think with the court that the tomato is 
Avegetable. But we observe with regret that the court 
has taken its illustrations, not from the daily walk and 
conversation of common people, but from the ways of 
fashionable society at swell dinners. It is not the law 
that we complain of; but that French chefs and im- 
Ported head waiters should make it. ‘ Vegetables are 
such things as are eaten after the soup and fish.’ Had 
the court added that they are never eaten after the 
s0ond course of wine, our humiliation would have 
been complete.”’ 








Recognizing that there are honest differences of 
opinion as to the expediency of allowing lawyers 
to stipulate for contingent fees, the New York Law 
Journal says that the practice while recognized by 
the Federal courts and those of our own State, is 
not to be indiscriminately encouraged. It unques- 
tionably leads to some abuses—in the bringing of 
blackmail ejectment suits, forinstance. It probably 
tends to stimulate undue zeal of advocacy, and 
tempts lawyers to engage in unprofessional conduct, 
in court and out of it, which they would not be 
guilty of if their own remuneration was not staked 
on the result. But the matter has two sides. Ac- 
tions for damages for personal injuries are among 
those which in the State courts most frequently in- 
volve questions of contingent fees. On the one 
hand, it is notorious that there are lawyers who make 
a specialty of cases of this character, systematically 
keeping themselves informed of casualties as they 
occur, and soliciting accident suits to prosecute. 
Such practitioners certainly have little regard for 
professional dignity, and some of them are alike in- 
different to professional morality and decency. On 
the other hand, there is elaborate organization for 
the defense of such cases. Besides the well equipped 
legal departments which the great corporations 
maintain, companies exist whose business is the in- 
demnifying of persons against damages occasioned 
by negligence of themselves or their employees. 
Institutions of this kind, like all insurers, naturally 
endeavor to get out of all losses as cheaply as possi- 
ble. It follows that, what with skilled counsel for 
defense, and elaborate machinery for preparing cases 
for trial and waging dilatory warfare, an indigent 
person with a meritorious claim often has no oppor- 
tunity of obtaining justice except through the per- 
sistent effort of a lawyer who is willing to take the 
case on acontingent fee. The increasing systemiza- 
tion of their legal work by corporations and large 
capitalists would seem to indicate even a wider 
necessity for professional services on contingent fees 
in the future. The temptations to abuse this right 
of contract are, of course, manifold, but we believe 
that it is possible for a lawyer to occasionally accept 
business on this basis without doing violence to con- 
science or sacrificing self-respect. 


The general election to be held in this State on 
the 7th of November next is of exceptional import- 
ance by reason of the fact that the members of a 
convention to revise and amend the Constitution 
are then to be chosen. A constitutional convention 
is to assemble in Albany on the second Tuesday of 
May, 1894. There are to be one hundred and 
seventy-five delegates. Of these, one hundred and 
sixty are to be elected by senate districts, five dele- 
gates to each district. There are also to be fifteen 
delegates elected for the State at large. One pecu- 
liarity of the law under which the convention is 
called is that it permits the election of women as 
delegates, ‘‘The electors may elect as a delegate,” 
says the statute, ‘‘any male or female citizen of this 
State above the age of twenty-one years.” This 
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provision however does not permit the election of 
any officer who is prohibited by the Constitution 
from holding any other office. For example, the 
Constitution forbids the judges of the Court of Ap- 
peals and the justices of the Supreme Court from 
holding any other office or public trust; and declares 
that all votes for any of them for any other than a 
judicial office shall be void. These officers there- 
fore appear to be disqualified from acting as mem- 
bers of the Constitutional Convention. 





~———_—— 


PROPOSED LIMITATION OF THE AMOUNT 
ONE MAY TAKE BY DESCENT OR BY WILL. 


E speak of the machinery of government, and the 
figure is not an inapt one. If constructed upon 
one plan, it is constantly workiug toward the most 
happy results tc its people; if upon another, its tend- 
encies are to produce hardship, discontent, and finally 
must be broken up to give place to something better. 
Such has been the history of progress from the first in- 
stitution of government to the present day. 

As in the factory, so in the machinery of the govern- 
ment there are great centers of power—main shafts 
and pulleys that drive all the rest. There are laws 
which are so fundamental in their nature that sooner 
or later they make or break all the rest. Of this 
nature are the laws of property, and most far reaching 
among these are the laws concerning the transmission 
of property by descent and by will. 

It is hardly possible to consider the history of civili- 
zation without discovering that the opinions, habits 
and aspirations of the people and even the form of 
government, its strength and durability, have for the 
most part been determined by their notions concern- 
ing property, its ownership and use. 

The mention of a few leading types will be sufficient 
to make this plain. 

We may begin with the earliest, most simple and 
rudest of these types—the nomads. Their opinions, 
habits, aspirations and forms of government go with 
their notions of property as cause and effect go to- 
gether. The nomad recognizes property only in such 
things as he can take about with him from place to 
place. He does not recognize property in land. One 
place is as much his as another. Land is as free to 
him as the air or water; therefore he moves from 
pluce to place as his caprice may dictate, or he may 
find game or spoil more abundant. He has no home 
and knows none of the aspirations or sentiments 
that belong to that ‘dearest spot on earth.” He 
knows of none of the wealth that is stored up in the 
svil and has no dealing with it. His government is as 
rude as bis mode of life. It is necessarily tribal; 
each tribe keeping every other tribe as far away from 
it as possible that it may be surrounded with extensive 
wastes. 

Another type is found almost universally among the 
early Aryan races. It represents an advance in civili- 
zation over the nomadic, and occurs when the tribes 
having come, most likely through necessity, to recog- 
nize the advantages of ownership in lands, settled 
down upon them for the purposes of abode and agri- 
culture. This ownership was at first, and quite natur- 
ally so, in the community forming the particular set- 
tlement. And this form of ownership gave rise to new 
habits and to aspirations peculiar to itself. A certain 
portion of the land was divided into small house or 
home lots, which were assigned to the respective fami- 
lies; the rest was again divided into tillable pasture 
aud waste lands. 

The pasture and waste lands were used in common. 





ee 
The tillable lands were allotted from time to time 
most commonly every year, among the families, each 
family enjoying the product of its own labor. The 
house, lot or home was the property of the family ag 
whole, under the control of the head of the family, 
whose authority was absolute. There was no power of 
disposal by will, and neither could he, or the family as 
a whole, or any member of it, dispose of his right ip 
the homestead or in any of the common property, or 
substitute another person in his place without the con. 
sent of the community. The heads of the families 
managed the common affairs of their community in 
assemblies of their own; and their regulations were 
carried out by head men of their own choosing. These 
village communities had little sympathy with other 
communities. There was ordinarily very little inter. 
course between them. ‘They had few common inter. 
ests except such as grow out of the aggressions of g 
common enemy. Of the products of the earth and of 
cattle, one family by greater diligence and frugality 
might surround itself with somewhat more comforts 
than another, and the superior influence of the head of 
the family might secure to it an advantage in the allot- 
ments. But of the enduring wealth which was con- 
tained in the soil there was no buying or selling; no 
accumulation in the hands of one or of a few, to the 
exclusion of others; thus a condition of equality was 
steadily maintained, and this equality in its turn main- 
tained democratic methods in the management of their 
governmental affairs, such as they had. 

By sume this arrangement is considered an ideal 
one. But whether it was or not must depend upon the 
standard of ideals. It was uot favorable to individual 
independence or enterprise. It made very slow prog- 
ress in the attainments and comforts of civiliza- 
tion. 

These communities were an easy prey to their war. 
like and covetous neighbors, but the most detrimental 
consequences have befallen them through the designs 
of their own ambitious leaders. There is a marked 
uniformity in the history of these communities among 
whatever races they have existed; at first petty con- 
tests between single communities leading to more gen- 
eral wars, combinations under favorite leaders; the 
establishment of kingdoms and empires; the division 
of territory among the leaders upon military consider- 
ations to secure greater efficiency and economy in 
military organization. At the outset the chief or leader 
was merely the foremost among a number of free and 
equal proprietors by whom he was chosen. In the 
course of time he was converted into the hereditary 
lord, and assumed to be the proprietor of the land, and 
the cultivators, his subjects, bound to follow him in 
war and render to him areturn in service in kind or 
in money, and finally converted himself into their im- 
mediate landlord, and them into his tenants paying 
him rent. 

I do not contend that the same course of events has 
occurred among every people. On the contrary, mavy 
variations have occurred; but when we look closely 
into the matter it will be found that these variations 
have resulted from the extent of the proprietorship in 
the land assumed by the leaders or chiefs, and the par- 
ticular regulations governing their transmissions from 
one person to another. But all past history shows that 
communal ownership of lands lacks the vigor neces 
sary to mental and material progress or to resist the 
encroachments and assumptions of the strong over the 
weak, and that the equality which it produces is upon 
an exceedingly low plane. 

If we had the data at hand and the time to spare it 
would be exceedingly interesting to enter into the de- 
tails tending to show the truth of this. 

A few figures and deductions will not be out of 
place. 

The following table shows in round numbers (a> 
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proximately ) the population and distribution of land 
at the present time in the several countries named: 
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We find here wide differences in the distribution of 
the land of different countries. Take for example the 
United Kingdom (England, Ireland and Scotland) and 
compares it with France. The population of the two 
countries is about equal. France has a little less than 
twice as much land as the United Kingdom. The 
ownership of its 131,000,000 acres is distributed among 
8,226,000 owners, an average of 40 acres to each owner. 
Oue in twelve owns land. The ownership of the 
United Kingdom’s 78,000,000 acres is vested in 180,000 
persons, an average of 430 acres to each owner. One 
in 212 of the population owns land. 

Togo more into particulars we find that in France 
there are about 2,000.000 properties under 12 acres; 
1,000,000 between 12 and 25 acres, while there are only 
150,000 above 100 acres. Of the whole population there 
are 1,750,000 who cultivate their own land with their 
own bands and who are not tenants; $50,000 who cul- 
tivate as tenants, and only 57,000 who cultivate by aid 
of aforeman or steward. In the United Kingdom 34 
Persons own 6,211,000 acres, an average of 183,000 
acres each; 841 persons own 3,156,000 acres, an average 
of 3,760 acres each. The balance is distributed among 


119,000 owners, an average of 330 acres each. The 
duke of Sutherland is said to own 1,358,000 acres; Lord 
Middleton, 4,206,000 acres: Matheson, 627,000, and so on 
down to the dukefof Hamilton, the smallest in the 





first list (that of 34), who owns only 157,000 acres. There 
are marquises, dukes, lords and earls, each of whum 
receives over $500,000 per annum rentals. The duke of 
Norfolk receives $1,140,000. Of tenant farmers there 
are in Great Britain 561,000; in [reland, 600,000. About 
400,000 of those in Great Britain and about 500,000 of 
those in Ireland occupy less than 15 acres of cultivated 
soil. The average size of the remaining holdings in 
Great Britain is 160 acres and in [reland 75 acres. 

What has produced these wide differences? They 
are certainly not to be traced to a difference in earn- 
ing capacity of the individuals making up the two 
Nations. No one would think of crediting the duke of 
Sutherland, for instance, with having earned his 
one million three hundred and fifty-eight thousand 
acres by his own skill and industry. Neither is it to 
be supposed that all, or nearly all, the land-owners of 
France, be they large or small, have themselves earned 
their respective holdings. 

The condition of things which we find in the two 
countries has been brought about principally by the 
operation of their property laws, most potent among 
which are those regulating transmission by descent, by 
will and through settlements. And among these 
again the most potent is the law of descent which is 
supposed to express the settled policy of the State, so 
far at least as concerns the disposition of property. - 
The law of descent has a sort of automatic power. It 
needs not to be invoked; it acts of its own accord, be- 
stowing its benefits upon its favorites, whether they 
will or not. 

In France property descends to the next of-kin very 
much asin this country, and is thus subjected to the 
policy of frequent division. 

The English policy is to build up great estates, and 
therefore, in England, the land descends to the oldest 
son to the exclusion of the other children. Fortu- 
nately this rule doves not apply in cases where the de- 
ceased leaves only daughters, nor in any case to per- 
sonalty, and these exceptions have a powerful effect in 
retarding the absorbing tendency of the rule of primo- 
geniture. But this beneficent effect is again restrained 
by the practice of entailment. I need not stop here to 
describe that practice. It is sufficient to say that its 
tendency is in the same direction as primogeniture, 
viz., to build up and keep together large estates, and it 
derives its moral support from that rule. 

The two rules of descent, viz., that under which the 
next of kin take equally, and that which one takes to 
the exclusion of all the rest, may be regarded as repre- 
sentative. They represent the two clearly opposite 
policies of the foremost Nations in the progress of 
Civilization. 

Thus far it has been my endeavor to hold your at- 
tention to the distribution of property and to those 
laws that play the most important part in bringing it 
about, without considering the effect of their distribu- 
tion upon social conditions. And indeed it is bardly 
necessary that I should do so; the whole earthly 
career of the human race is bound up in the matter of 
distribution of property; all potencies for good or for 
evil, all joys and all miseries. 

De Tocqueville, speaking of the laws of descent, says: 
“Through their means man acquires a kind of preter. 
natural power over the future lot of his fellow crea- 
tures. When the Legislature has once regulated the 
law of inheritance he may rest from his labors. The 
machine once put in motion will go on for ages and 
advance as if self-guided toward a given point. When 
framed in one particular manner the law unites, draws 
together and vests property in few bands; it causes 
aristocracy, so to speak, to spring from the ground. If 
framed on opposite principles its action is still more 
rapid; it divides, distributes and disperses both prop- 
erty and power. It gues on of ita own force grinding 
to powder every obstacle in its way.” 
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Besides the direct effect which it has upon the prop- 
erty and persons immediately concerned, it has an in- 
fluence in moulding the sentiments, opinions, habits 
and aspirations of the whole people and to some ex- 
tent determines their avocations. It builds up mon- 
archy and privileged classes, or it establishes democ- 
racy and equality and puts monarchy out of the ques- 
tion. 

The policy of this country as expressed by Chancel- 
lor Kent, *‘is to allow a free circulation of property by 
the abolition of perpetuities, entailments, the claims of 
primogeniture and all inequalities of descent, thus pre- 
serving a proper equilibrium and dissipating the 
mounds of property as fast as they accumulate.” 

The laws of descent are quite uniform throughout 
the United States and devolve the property of intes- 
tates upon the next of kin without regard to the size 
of the estate or the number of the next of kin. And, 
although it frequently results in carrying ‘a large es- 
tate to one person and dividing a small one among 
many, it has upon the whole proved exceedingly satis- 
factory until quite lately. I cannot say sv much of the 
law of wills, which allows one to take his property out 
of the operation of the law of descent enacted by the 
State, and to subject it, so to speak, to a law of his own 
making—thus projecting himself beyond the limits of 


* nature, far into the future. 


The question is, are these laws well enough as they 
stand to-day, or can they be changed for the better, 
and what change does enlightened policy suggest? 
That they fall short of producing that * proper equi- 
librium’”’ by the “dissipation of the mounds of prop- 
erty,”’ as they were originally designed to do; that 
they have not kept up with the facilities for amassing 
wealth, is shown by the numerous large estates kept 
together and transmitted from one generation to 
another. They were perhaps well enough when it was 
of rare occurrence that a man accumulated a million 
of dollars in a long life of successful basiness, but now 
in this age of invention, steam and lightning, when the 
possibilities of amassing wealth are almost limitless; 
when one may give personal and momentary direction 
to his agencies scattered over the civilized word, with- 
out moving from his desk, and if he possess the 
requisite ability and credit, control the markets of the 
world, the conditions are altogether different and call 
for a corresponding change in the laws of property. 
Mr. Morris, in his able Historical Review of Civiliza- 
tion, says: ‘‘ The growth of private fortunes is increas- 
ing to an extent that has in it something alarming. 
Sixty years ago Stephen Girard was looked upon asa 
prodigy of wealth, with his les’ than $8,000,000. ‘To- 
day there are hundreds in America much richer than 
this, and the highest point in riches has amounted to 
two hundred millions. This indeed is not out of ac- 
cordance with the immense increase in public wealth 
within the present century, particularly in the United 
States, whose wealth in 1889 has been estimated at 
over $60,000,000,000; more than the wealth of the whole 
world at the middle of the eighteenth century. The 
increase alone since 1880 is said to be greater than the 
total wealth of any of the other Nations, if we except 
the five richest. Yet, however great may be this in- 
crease, the growing inequality in the distribution is 
the reverse of satisfactory, and if this should go on at 
an equally rapid rate during the coming century, it can 
scarcely fail to lead to momentous consequences. The 
bulk of the world’s wealth in such a case might fall 
into few hands, to whom all the rest of mankind 
would sink into industrial subjection; the sword king 
of the past being replaced by the money king of the 
future; the autocrat of old governed Nations through 
his control by force of the property and persons of his 
subjects and his personal authority over the laws. The 
autocrat of the future may gain a similar power 
through his control of industry, his purchase of Legis- 





latures and the issue of his private edicts under the 
disguise of parliamentary enactments. This is the 
case in some measure at present. It may become the 
case in a far greater measure in the future, though 
there can scarcely be a question it will find its natural 
limitation in a revolt of the people under any too 
heavy pressure of the autocratic hand.” 

The growing discontent in this country as well as the 
countries of Europe and the fact that the social ip. 
equalities complained of are attributed to the inequali. 
ties in the distribution of property are.not only omi- 
nous but suggestive of the remedy. 

In advocating a change in the laws of descent and of 
wills so as to limit the amount one may take by de. 
scent or will, with a view to bringing about a greater 
diffusion of property, I do not wish to be understood 
as contending that such a limitation would be a cure- 
all or indeed in itself amount to an ample remedy, 
The most that I shall claim for it is that it would bein 
the right direction and have a powerful effect to rem- 
edy the evils resulting from the tendency to cumula- 
tions of the wealth of the country into few hands, and 
thus hardening the lines of the many. 

Just what the limitations should be, or in just what 
way it should be applied, I am not prepared to state; 
nor is it necessary that I should state either. Most 
likely if we were all agreed upon the propriety of some 
limitation there would be a wide difference of views as 
to amounts and as to manner. These details are not 
now important, except perhaps by way of illustration. 
And by way of illustration let us suppose a rule and 
how it would work inagiven case. Let us suppose 
that as to the smallest estates, say those under $500,000, 
we let the law stand as now so far as it relates,to the 
children and surviving wife or husband of the de- 
ceased. When it exceeds that amount, and as to others 
than children and surviving wife and husband, we 
make the following limitations: A child, wife or bus- 
band may not take by will or descent from the same 
person to exceed $500,000, and any other person not to 
exceed $100,000. When the estate exceeds the amount 
limited to the heirs in the first degree of kinship the 
overplus goes to those in the next degree subject to the 
limitation, and so on until the estate is exhausted. 
Now let us suppose that the deceased leaves an estate 
amounting to $1,000,000 and one son; he is in the first 
degree of kinship and three persons in the second de- 
gree, say brothers, and ten in the third, say nephews 
and nieces. Under our rule the son would take 
$500,000; the three brothers each $100,000, and the re- 
maining $200,000 would be divided in equal shares 
among the ten nephews and nieces, giving to them 
$20,000 apiece. You see I would be very liberal with 
children and with surviving wife or husband in recog- 
nition of the natural sympathies in their behalf; and 
1 am not sure but what | would so change the law as to 
put it out of the power of a parent by will to cut off a 
child altogether, as it is now, in Illinois, out of the 
power of a husband or wife to cut off the survivor. It 
probably would be best not to limit the amount one 
might give to charitable and educational purposes. 
Should the heirs run out before the estate is exhausted 
the overplus might go to the State as it does now in 
default of heirs, or, what would be better, let it go into 
the school fund. 

In the case supposed fourteen persons are made 
happy and given a good start in the world, instead of 
one person taking it all, as would be the case as the law 
now stands. And all the beneficiaries are kinsmen of 
the intestate, any of whom might, as the law now 
stands, take the whole estate, the others being out of 
the way. While 1 would thus consider the high favor 
in which the law holds the relatives of the deceased 
upon a broader law of sympathies among kinsmen, I 
would at the same time subject it to limitations dic 
tated by sound public policy. 
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Ido not believe in a successive or inheritance tax or 
any other device by which wealth is to be turned over 
to the State as a prevention of the evils resulting from 
excessive cumulation in few hands. It would take 
that much property out of the reach of competition 
and individual enterprise and build up an official class 
quite as objectionable as any other class. The true 
policy is to keep the wealth in the hands of the people, 
and in the hands of as many of the people as possible. 
Let it be so free to acquisition that every one by in- 
dustry and the exercise of fair ability may possess him- 
self of a reasonable share of it. I would let him do as 
well for himself as he can and enjoy the fruits of his 
labor as long as he lives. 

Is it objected that after all the distribution of prop- 
erty through inheritance would be too slow a process? 
Let us see. It is stated upon the best authority that 
the $47,000,000,000, the total wealth of the United 
Kingdom, $940,000,000, or one-fiftieth of the whole, 
changes hands by reason of the death of the holders 
each year; so that the entire wealth of that kingdom 
changes hands through the operation of the law of de- 
scent and of wills and settlements, on an average, once 
every fifty years. The ‘same thing no doubt takes 
place in this country. At that rate $1,500,000,000 
change hands every year in this country in the same 
way. 

Is it within the power of the Legislature to make 
such achange in our laws? Would it not interfere 
with vested rights? My answer is that the law of de- 
scent and of wills are creatures of the Legislature and 
may be changed at the pleasure of the Legislature. 
There is no constitutional restraint or recognized 
natural right to the contrary. What they shall be isa 
matter of public policy, and this is and always has been 
the basis upon which they proceed. Blackstone says: 
“Wills and testaments, rights of inheritance and suc- 
cessions are all of them creatures of the civil or mu- 
nicipal law, and accordingly are in all respects regu- 
lated by them, every distinct country having different 
ceremonies and requisites to make a testament com- 
pletely valid. Neither can any thing vary more than 
the right of inheritance under different National 
establishments.”” He claims that the law of nature 
suggests that on the death of the possessor the estate 
should again become common, and be open to the next 
occupant, unless otherwise ordered for the ‘sake of 
civil peace by the positive law of society.” 

Mr. Proffatt, in his work on Wills, says: ‘‘It is 
claimed that the jus disponendi is a necessary incident 
of property; an inseparable quality; but if by the term 
we understand aright of disposal while a man lives, 
we can admit it belongs to ownership; but it is quitea 
different thing when a man ceases to live, for then 
naturally he ceases to have dominion, and if he had a 
natural right to dispose of his goods fora short time 
after death, why not for a million years? It is not-a 
natural, inherent right of the individual to dispose of 
his property after his decease; it is no more or less 
than a right given by positive law—a right which is 
founded on convenience and concession.” 

All writers admit the wisdom of recognizing the 
claims of affinity and consanguinity as being in accord 
with the sympathies and reason of all mankind. But 
in the recognition of their claim, the positive law, the 
greatest diversity occurs as to the relationship of the 
persons admitted to share the property of the de. 
ceased. Mr. Blackstone says that ‘‘in England this 
diversity is carried to such a length asif it had been 
Mesant to point out the power of the laws in regulating 
the succession to property, and how futile every claim 
must be that has not its foundation in the positive 
Tules of the State.” Illinois is an example of the exer- 
cise of the power to limit testamentary disposition. A 
husband or wife cannot by will deprive the other of a 
certain share which the statute of descent gives to the 








survivor. Thus when the descendant leaves no child 
or descendants of a child, the surviving husband or 
wife will take one-half the real and personal estate by 
descent, any will to the contrary notwithstanding. 

A limitation, such as I have suggested, would not in 
principle be a new departure in this country. It would 
simply be moving forward the American policy on the 
same line as stated by Chancellor Kent in the language 
given above. In other words, it would bea readjust- 
ment of the machinery to the changed condition of 
things. It is a serious question if the safety of prop- 
erty itself does not lay in this direction. We must 
bear in mind that majorities make and unmake laws 
in this country. Let us contemplate what a state of 
things might be brought about if those who have no 
property or so little that they are not interested on its 
side were permanently in the majority. What they 
might do would depend upon the intensity of their 
feelings, and this again would depend upon the sever- 
ity of the evils which should arouse their resentment. 
The security of property rights depends upon property 
being us democratic as the form of government. So 
long as the majorities are on the side of property there 
need be no fear of communism, nihilism or anarchism. 
These have all been tried in their turn and have gone 
down before the inspiration and vigor of individual 
ownership protected by the strong arm of well-organ- 
ized government. As Mr. Blackstone says: ‘There is 
nothing which so generally strikes the imagination and 
engages the affections of mankind as the right of prop- 
erty, or that sole and despotic dominion which one 
man claims and exercises over external things of the 
world in total exclusion of the rights of any other in- 
dividual in the universe.’’ Individual ownership ap- 
peals to the highest earthly aspirations and calls forth 
the most profound thought and energy of mau. It is 
consistent with the utmost simplicity in governmental 
machinery, inasmuch as it may leave in the hands of 
the individual all matters that pertain to his welfare, 
except such things as are of such a general nature that 
they can only be performed by a representative 
agency, such as making general rules of conduct and 
enforcing them; the common defense and intercourse 
with other States. It makes the best use of the gifts 
of nature and represents the greatest material progress 
and highest civilization that has been attained up to 
the present day. But it is still on trial with many well- 
founded complaints made against it. This power of 
individual dominion must not be carried too far. 
While it may be well enough that one be allowed to 
acquire and enjoy to the utmost of his abilities during 
life, there must be a reasonable limit placed upon his 
power to project his domination beyond life; not as 
a matter of sentiment or absolute right, but as a mat- 
ter of public policy. No policy will long endure ina 
republic which is continually withdrawing from circu- 
lation in increasing magnitude large masses of the 
wealth of the country. 

The objection which first strikes the mind is, will not 
such a limitation dampen enterprise? On the con- 
trary, it seems to me that it will promote enterprise. 
The ‘tendency of large inheritances is to withdraw 
wealth from the avenues of business. If they were so 
reduced in amount and so dispersed as to furnish a 
good beginning to many, enterprise would be encour- 
aged. The difference is between having the capital in 
the hands of many who have their fortunes to make, 
or having it all in the bands of one who can bave noth- 
ing more to wish for. It is the difference between 
storing away money in safety deposit vaults and put- 
ting it in circulation. The stock of available capital 
should be as large as possible; sufficient, if possible, to 
call out the ambition of every member of the commu- 
nity. So far as the law has any agency in the matter I 
would have it as impartial as possible. I would have 
its tendency always in the direction of equality of op 





248 





THE ALBANY LAW JOURNAL. 











portunity. Equality as to the amount of property pos- 
sessed is not in accordance with the economies of our 
nature. To use the elegant language of Chancellor 
Kent: *‘ A state of equality as to property is impossi- 
ble to be maintained, for it is against the law of our 
nature, and if it could be reduced to praciice it would 
place the human race in a state of tasteless enjoyment 
and stupid inactivity which would degrade the mind 
and destroy the happiness of social life.’ Emulation 
is in accordance with our natural instincts, and when 
restrained within proper limits, results in the best at- 
tainments.”’ 
Harvey B. Hurp. 
CHICAGO, August, 1893. 
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PUBLIC DEFENDERS—RIGHTS OF PERSONS 
ACCUSED OF CRIME—ABUSES NOW EXIST- 
ING. 

F we were to inquire of wisdom through her sages 

and statesmen; of morality through her poets and 
preachers, and of sympathy through her orators and 
actors, what were the duty of the State toward those 
accused of crime, they would unite with a common 
voice in declaring that the citizens of a State are far 
more vitally interested in saving an innocent man 
from unmerited punishment than in the conviction of 

a guilty one. The common conscience of men, the 

great heart of the people, the law itself in its pre- 

sumption of innocence and requiring twelve men 
to convict, all join in the fundamental idea that the 
protection of the innocent is far more important 
to the State than the prosecution of the guilty. Not 
only is the defense of the innocent important to the 

State, but it isan act that appeals to the better feel- 

ings and nobler impulses of men. It is the act that 

makes herves, whom patriots praise and of whom poets 
sing. 

It would naturally seem that an act so important as 
the defense of the innocent, and at the same time so 
consouant with the noblest impulses of the heart, 
would find a prominent and exalted place in our law 
and practice. The innocent are, and of right ought to 
be, the special care of the law, and let it be remem- 
bered that in the eyes of the law every man is innocent 
until proven guilty, and the presumption of innocence 
goes with him and follows him through every step of the 
trial till the verdict is rendered. Every man brought 
to,trial in a criminal court being presumed to be inno- 
cent, is entitled to be treated as an innocent man, and 
becomes of necessity the special object of the court’s 
care. On the court rests a double duty in every criminal 
cause, to punish the guilty and protect the innocent. 
But up to the finding of the verdict the court is bound 
to regard the accused asinnocent. And this is not only 
cousistent with a legal maxim, but it is a legitimate in- 
ference from established facts; for in over one-half the 
criminal cases the accused is actually found not guilty. 
With a deeper motive and a higher duty to protect 
than to convict, we would expect to find in the crimi- 
nal court a machinery for defense quite equal to that 
of the prosecution. But how is it in fact? Connected 
with the court is a public prosecutor, selected for his 
skill in securing convictions, strong of physique, alert 
of mind, learned in the law, experienced in practice 
and ready of speech. Around.and behind him is an 
army of police officers and detectives ready to do his bid- 
ding, aud before him sits a plastic judge with a large dis- 
cretion often affected by,newspapers and police officers 
to the injury of the prisoner. Not only is machinery for 
prosecution provided, but it is most effectively ope- 
rated. The prosecuting attorney is usually imbued with 
the idea that he must convict at all hazards, and this idea 
takes deeper root because, in many instances, the State 
pays him a money bonus for each conviction. He mis- 








represents the facts he expects to prove, attempts to get 
improper testimony before the jury, garbles and mis. 
states what is allowed, slanders the prisoner and brow- 
beats the witnesses, all from the mistaken notion that 
it is the duty of the State to convict whoever is ar- 
rested. 

A police, impelled by vanity to justify its arrests, 
and inoculated with the error that it is the State’s de. 
sire and duty to convict in any event, aids in the prose- 
cution by colored testimony and overawing presence. 
To the manifest prejudice of the prisoner in some 
States he has been manacled in court, and a few years 
ago in California the officers constructed cages in 
court-rooms and confined the accused in them like wild 
beasts, till an outraged public sentiment demanded 
and secured their removal. Frequently hired counsel 
are joined in the prosecution, counsel in no sense rep- 
resenting the majesty of a great State, but rather the 
malice of a great prosecuting witness whose pride and 
vanity urge him to pay for a conviction to which he 
may point as a justification of his charge, and over 
which he may gloat in the unholy pleasure of his re- 
venge. When this mesalliance of the justice of the 
State and the revenge of little minds is made, then no 
pack of bloodhounds ever pursued a fleeing fugitive 
with more relentless vigor than do these officers and 
allies prosecute their victims. Trials which should be 
calm and solemn, investigations unmarked by preju- 
dice and untainted by rancor, degenerate into a legal 
battle in which the highest personal rights are subor- 
dinated and trampled under foot in the reckless desire 
to win. For the conviction of the accused every 
weapon is provided and used, even those poisoned by 
wrong and injustice. But what machinery is pro- 
vided for the defense of the innocent? None. Abso- 
lutely none. For its lesser duty of convicting the guilty 
it bas equipped and maintains an array and gives ac- 
cess to the public funds; for the higher one of defense 
of the innocent there is neither counsel nor officer nor 
money. It was not alwaysso. A hundred and fifty 
years ago, when the death penalty for one hundred of- 
fenses disgraced the Penal Code, when the Circuit 
judge in his rigorous enforcement of a cruel law was 
the herald of a hundred hangings, even then the ac- 
cused was not without a defender, at least in name, for 
the law made it the duty of the State’s ‘attorney to 
produce all the facts both for and against him, and of 
the judge to see that his rights were preserved to the 
uttermost; so that the judge announced himself as the 
counsel for the prisoner. But times have changed. 
The State’s attorney, once equally interested in the 
State and the accused, has so become a prosecutor that 
his very name is changed in common legal parlance to 
that of public prosecutor. The judge declines in every 
instance to interfere on behalf of the prisoner unless 
specially requested and urged to do so. The old de- 
fensive machinery is gone. There has been none sup- 
plied to take its place and the accused is thrown back 
on his original, natural right—the great right of self- 
defense. 

In his hour of need and peril—an hour when before 
him stands all the menacing machinery of the crimi- 
nal law, when he is deserted by friends and assailed 
by foes; when, if ever the State should lend him its 
protection, the law relegates him to his savage state, 
and tells him, as if conferring 2 mighty boon, that he 
may have the pitiful privilege of defending himself if 
he can. In criminal trials as at present conducted, 
particularly under the vicious notions that prevail 
among the public officers with regard to the State’s 
duty toward the accused, counsel for the defense is an 
absolute essential to the just examination of a case. 
A trial without it would be little less than a farce and 
would be regarded as an invitation to the jury to con- 
vict. So true is this, so clearly did justice demand 
counsel for the defense, that the right to it is secured 
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by Federal and State constitational guaranty. It 
being necessary to justice in the trial of a cause, we 
would naturally look for it as one of the essentials pro- 
vided by and in a court of justice, but we do not find it, 

The unfortunate prisoner is not denied counsel how- 
ever. He is merely told that he may supply this essen- 
tial to justice if he will but pay forit. If he is able to 
hire counsel he must do so or go without, and thereby 
go without justice. While he has means to procure 
counsel the law compels him to procure hisown. No 
matter what financial hardship or disaster may follow 
he must pay for bis defense. Lt may ruin his business, 
inpoverish his family and make his wife and children 
objects of charity merely to escape the malice of an 
enemy in the form of a prosecuting witness. Every 
criminal lawyer knows of scores of instances and illus- 
trations of this fact. If he is not able to hire counsel, 
if he pleads his poverty and announces himself a pau- 
per, then generally it becomes the duty of the court to 
appoint counsel for him. Do not imagine however 
that this counsel isfree. It is not. The accused is 
under actual legal obligations to pay for it, and if he 
ever gets any property the lawyer can enforce the pay- 
ment for his services. Tbe most that can be said for 
this system of furnishing counsel is that it is a system 
of compulsory credit, by which the legal profession is 
compelled to give credit to the pauper. 

Without detracting from the able men who some- 
times do offer their services in behalf of a poor pris- 
oner, the rule is that court appointees are wholly 
unequal to the public officers with whom they are 
to cope. Those whose ability commands a law busi- 
ness are seldom chosen. The appointees come from 
failures in the profession, who hang about courts 
hoping a stray dollar or two from the unfortunate, or 
from the kindergartens of the profession just let loose 
from college and anxious to learn the practice. They 
have no money to spend in an investigation of the case, 
and come to trial wholly unequipped either in ability, 
skill or preparation to cope with the man hired by the 
State who marshals the evidence for the prosecution. 
The defense is at most a sort of perfunctory oue. It is 
wholly inadequate to the requirements of the case. It 
is but a shadow of the substance sought for. The 
prisoner has asked for bread and has received a stone. 
He is usually relieved of paying bread prices however 
for stone, for he is generally convicted, and the statute 
of limitations has run against his lawyer’s claim by the 
time he gets out of prison. 

Let me say again that a large percentage of those ar- 
rested for crime are actually proven not guilty, and 
all are presume@ to be during the trial, and are entitled 
to be treated as innocent men. The only justification 
for any other treatment is the doctrine of necessity. 
We may detain, using so much force as is necessary, 
but only where it is necessary to secure the presence of 
the accused. Out of the presumption of innocence 
grows the right to bail, and necessity is the only justi- 
fication for even a bail bond. So that at the trial every 
person accused of crime is rightfully regarded as inno- 
cent, and rightfully entitled to treatment as such. 
This system of compelling the innocent (for they are 
innocent) works untold evil. It places in the hands of 
the malicious and designing a weapon by which they 
can work injury and ruin upon the victims of their 
spite. Every Jawyer knows that hundreds of arrests 
are made for no other purpose than to worry, harass, 
annoy, disgrace socially and bring financial disaster 
upon the accused. Under this system trials cease to 
be judicial inquiries with a view to justice and become 
acrimonious contests of men striving for verdicts. The 
forum degenerates into an arena and loses its dignity 
and sanctity. Where defense for the poor is made it 
places the burden of a public duty on a single profes- 
sion often to the injury of the business of the attorney. 
It operates a miscarriage of justice, for, in the wrangle 


of attorneys, the brow-beating of witnesses and the in- 
trusion of irrelevant matters juries are bewildered and 
often take sides with attorneys, the innocent are cun- 
victed and the vicious and criminal are turned loose 
upon a helpless public by virtue of a vicious judicial 
system. The power of the court to appoint counsel 
for the defense places in the hands of the judge the 
power to enforce from any of the officers of his court a 
compulsory credit in favor of whomsvever he chooses— 
a power of doubful constitutionality and one that 
would only be tolerated by a profession either the most 
servile or the most generous. It affords to the poor 
man an inadequate and imperfect defense, for his 
counsel usually lacks skill and experience in criminal 
law and is without the aid of either personal aid or 
money in the discovery of evidence. 

It works irreparable injury to the State by the wrong 
inflicted upon the individual. The accused, even if 
acquitted, comes from the court-house a changed man. 
He remembers a malicious arrest, an unjust incarcera- 
tion, an expense that has impoverished him, a trial in 
which every court officer seemed doing his utmost for 
his conviction, the abuse of his witnesses and the 
slander of himself and possibly of his family. He re- 
members all this, and then he thinks of the heavy 
taxes he has paid, the heavy burdens he has borne for 
the support of the State, and the dangers he dared in 
order to protect the flag of his country when it was 
assailed, he thinks of all this, and is it any wonder that 
his love of country turns to bitterness and his soul is 
filled with hatred‘at the thought that the men whom 
he lifted to position and the government he fought to 
defend had only persecution fur him when he needed 
a defender? Henceforth his hand is against govern- 
ment and against man. Disgrace has crushed his man- 
hood and injustice has murdered his patriotism. 

The remedy for many of the evils of the present 
criminal court practice lies in the election or appoint- 
ment ofa public defender. Forevery public prosecutor 
there should be a public defender chosen in the same 
way and paid out of the same fund. Police and sheriffs 
should be equally at his command and the public treas- 
ury should be equally open to meet the legitimate ex- 
penses of the defense and the prosecution. With public 
defenders the injuries we have mentioned would be 
avoided, malicious prosecution would cease, the ac- 
cused would have an adequate defense, trials would be 
judicial inquiries, courts would be freed from the 
squabbles that now disgrace them, the profession would 
be relieved from the burden of compulsory services 
and the expense would fall on the State at large, where 
it legitimately belongs, higher ideals of courts and 
government would be created, a deeper patriotism 
would be engendered and a deeper feeling of security 
would pervade the community, by reason of the com- 
forting knowledge that a court of justice was not so 
merely in name, and a chamber of torture in fact, but 
a court to which rich and poor might freely go and 
equally expect the justice to which the law entitled 
them. But above and over all, the inauguration of 
the office of public defender would enable the State to 
do its duty to its citizens. 

The Federal Constitution, re-enacted in almost every 
State, guarantees to the accused certain rights. He 
may have a speedy trial; he may have a trial by jury; 
he may meet the witnesses; he may have witnesses in 
his behalf; and he may have counsel for defense. 
These are great constitutional rights guaranteed to 
each citizen. They are unconditional, and it is a grave 
question whether Congress or Legislature may add to 
them acondition that, in any instance, renders the 
guaranty inoperative. Suppose the legislative power 
should add to the guaranty of a speedy trial the pro- 
viso, or condition, provided he pays for it; suppose it 
should add to the guaranty of atrial by jury, the con- 
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should add to the guaranty of confronting the wit- 
nesses against him, the coudition that he pay the wit- 
ness fees and mileage; would we tolerate such a clear 
violation of the constitutional rights of the accused ? 
So abhorrent is such a course to the sentiment of jus- 
tice prevailing in this country that the courts have 
resolutely set their faces against it. 

Tu view of this, with what force can it be claimed 
that an equal right, the right of counsel for defense, 
guaranteed by the same Constitution, in the same sec- 
tion, couched in the same Janguage and subject to the 
same rules of interpretation, shall be so construed that 
the accused may only enjoy it by paying therefor, 
either in money or credit? If the Constitution has 
been rightly construed with reference to the other 
rights mentioned, then when it guarantees to the ac- 
cused the right to counsel, it means that he is entitled 
to defense, and that that defense shall be full, adequate 
and free. 

The chief and highest function of government is to 
secure the lives and liberties of its people. Por this 
purpose taxes are levied, imposts laid and internal 
revenues collected. To this end the police is organized, 
courts are established, armies mustered and navies 
manned. ‘To support them each citizen surrenders his 
natural right to defend himself and pays his share for 
the support of the State, under the implied contract 
that for such surrender of right and such contribution, 
the government will defend bis life and liberty from 
unlawful invasion. 

When therefore the rights of a person are assailed it 
is the duty of the government under its implied con- 
tract’ to provide him defense. This is not merely a 
privilege or latent function of government. It is a 
duty inseparably connected with its very existence—a 
duty it could not shirk if it were sufficiently ignoble 
to attempt it; an obligation it could not evade if it 
were base enough to wish it. And that duty exists 
at all times and in all cases, whether the invasion be 
under the form of law or under the more savage form 
of personal outrage. 

Let the criminal courts be reorganized upon a basis 
of exact, equal and free justice; let our country be 
broad and generous enough to make the law a sbield 

as well as a sword; let the citizen understand that his 
flag is his protection in bis own home as well as when 
his foot is on foreign soil, and there will come to the 
State, as a natural sequence, all those blessings which 
flow from constitutional obligations conscientiously 
kept and government duties sacredly performed.’”’ 

CLARA FOLTz. 
San Francisco, August, 1893. 





RESTRICTIONS UPON TRADE—EPITOME OF 
THE COMMON-LAW DOCTRINE. 


{From the opinion of Lord Justice Bowen in the Nordenfelt 
Case, Law Times Rep. August 26, 1893.] 

THERE was an early period in English history when 

the courts set their face apparently against all re- 
strictions upon trade alike, whether limited or un- 
limited. This period has long since passed away, but 
it has been, in my opinion, the doctrine of the courts 
of common law ever since the reign of Queen Elizabeth 
that contracts in general restraint of trade are void as 
being contrary to public policy. Contracts in general 
restraint of trade may be defined as those by which q 
person restrains himself from all exercise of his trade 
in any partof England. A mere limit in time has 
never been held to convert a covenant in general re- 
straint of trade into a covenant of particular or partial 
reatraint of trade. It is necessary to insist on this dis- 
tinction, which is imbedded in the reports and text- 
writers of the last three centuries; since it is through 








not preserving the exact meaning of the term “iy 


general restraint of trade”’ that some confusion hag 
apparently at times arisen. The common law is as pre. 
cise as it can be on the point. Contracts unlimited in 
area, although they may be limited in time, are, aga 
rule, held bad on the ground of public policy. The 
broad principle is to be found as far back as the year 
1614, in Rogers v. Parry, 11 Jac. 1; Bulstrode, 136, and 
in Broad v. Jolyfe (1620), Cro. Jao. 596. It is reaffirmed 
explicitly by Parker, C. J., in the leading case of 
Mitchel v. Reynolds (1711), whi supra, where “ general 
restraint of trade” is explained and defined. The doc- 
trine is assumed to be unquestioned in Chesman y, 
Nainby (1726), 2 Ld. Raymond, 1456 (4th ed.), by Bay- 
ley,and in Clerke v.Comer (1726),Cas. temp. Hardwicke, 
53. ‘*Any deed,” says Best, C. J., in Homer v. Ash- 
ford (1825), 3 Bing. 322, 326, ‘‘by which a person binds 
himself not to employ his talents, bis industry, or his 
capital in any useful undertaking in the kingdom would 
be void.” A note to Hunlocke v. Blacklowe, 2 Wms. 
Saunders, 460, sufficiently states the reason why a 
covenant does not cease to be in general restraint of 
trade merely because the time islimited. ‘The prin- 
ciple,” says the learned editor, ‘on which restraints 
of trade partial in point of space have been supported, 
has not been applied to restraints general in point of 
space, but partial in point of time; for that which ths 
law does not allow is not to be tolerated because it is 
to last fora short time only.”’ A similar explanation 
is given by Parke, B., in Ward v. Byrne (1839), ubi 
supra, where a covenant indefinite as to the area of re- 
straint of trade, but limited to nine months after the 
end of the covenantor’s employment, was held void in 
law. He said (5M. & W. 562): ** When a general re- 
striction limited only as to time is imposed, the public 
are altogether losers for that time of the services of the 
individual, and do not derive any benefit whetever in 
return; and looking at the authorities cited upon this 
subject, it does not appear that there is one clear au- 
thority in favor of a total restriction on trade limited 
only as totime.”’” Anambiguous expression as to limits 
in respect of time in the case of the Gunmakers’ Com- 
pany v. Fell, Willes, 384, 388, is explained by Parke, 
B., and is due probably to an oversight. The judgment 
of Rolfe, B., is on the same lines as that of Parke, B. 
** Partial restrictions,’’ he says, ‘‘ have always left things 
in this state, that, when allowed, a portion of the pub- 
lic is not injured at all; that portion of the public to 
which the restriction does not extend remains exaotly 
as it did before the restriction took place. But in this 
case ’’—viz., in acase of general restraint for a time 
certain—*‘ the whole of the public is restrained during 
the period in question.” Ward v. Byrne was followed, 
in 1840, by Hinde v. Gray, 1 Scott N. R. 123. In Proctor 
v. Sargent (1840), Tindal, C. J., said (2 Man. & G. 33): 
** Where we once hold a restriction to be unreasonable 
in point of space, the shortness of the time for which 
it is imposed will not make it good.’’ The truth is that 
the classification which seems to distinguish restraints 
which are limited in point of space from restraints 
which are limited in respect of time isa cross division. 
The antithesis between time and space looks so plausi- 
ble that some text-books, and more than one judge in 
the last few years, have lapsed into the mistake of sup- 
posing that it corresponds in any way to the line of 
cleavage upon which general restraints and partial re- 
straints are divided. ‘In respect of space,’’ says Lord 
Campbell, in Tallis v. Tallis, 1 E. & B. 411 (1853), “‘ there 
must be some limit."’ Since the reign of Queen Eliza- 
beth, the common-law authorities are really all one 
way. Scores of cases have proceeded on this basis, and 
those who dispute the rule can only do so, as it seems 
to me, by disregarding the judgments and opinions of 
an uncounted number of unanimous common-law 
judges. Distinguished from these general restraints 
which the English law discountenances, are partial or 
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limited restraints, or, as they are sometimes termed, 
particular restraints, which, upon certain conditions, 
the English law permits and enforces. An agreement 
in “particular”? or “partial” restraint of trade may 
be defined as one in which the area of restriction is not 
absolute, but in which the covenantor retains for him- 
self the right still to carry on his trade either in some 
place or for the benefit of some persons, or in some 
limited or prescribed manner. Particular restraints, 
according to the language employed in Mitchel v. Rey- 
nolds, ubi supra, are those in which there is some 
limitation in respect. of places or persons short of an 
absolute and total restriction. But there is also a third 
kind of limitation which the law will sanction under 
reasonable conditions—namely, a limitation in respect 
of the mode or manner in which a trade is to be carried 
on. The above are the three kinds of partial restraint 
recognized by the law. The Englisb rule, which strikes 
indifferently at all general restraints in trade, makes 
the validity of a partial restraint depend on the cir- 
cumstances of each case. A partial restraint will be 
binding in law if made on good consideration and if it 
isreasonable. Collins v. Locke, 41 L. T. Rep. (N. S.) 292; 
4 App. Cas. 687. In the history of the application to 
partial restraints of this test, the courts of common 
law from time to time have been driven by good sense, 
and by altered social circumstances, to make gradual 
advances in the direction of toleration and indulgence. 
Judges as far back possibly as the reign of Henry V, 
and certainly during the reign of Queen Elizabeth, 
appear, as has been already stated, to have considered 
that even partial restraints of trade were uniformly 
badinlaw. But as trade progressed, it was necessarily 
discovered that a doctrine so rigid must be injurious 
to the State itself. In the same way and at about the 
same date by-laws which were in mere regulation of 
trade came to be distinguished by the courts from 
those which were in unlimited restraint of it. Never- 
theless, as late as the year 1596, in Colgate v. Bacheler, 
Cro. Eliz. 872, the Court held that it was against law to 
prohibit or restrain ‘‘any to use a lawful trade at any 
time or at any place.’’ This severe view is recorded in 
a dictum of Croke, J. (1613), in Rogers v. Parry, wbi 
supra, though it was repudiated by Coke, ©. J., and 
the remainder of the court. One reason for the adop- 
tion of a more elastic doctrine appears from a judgment 
delivered in Broad v. Jolyfe (1621), Cro. Jac. 596. In 
London and other large towns it had become usual 
already for traders to let their shops and wares to their 
servants when they were out of their apprenticeship; 
and for the servants to covenant that they would not 
use that trade in such a shop or in such a street. The 
courts, yielding to the progress of industry and com- 
merce, finally decided that a man might restrain him- 
self voluntarily and upon valuable consideration from 
using his trade in a particular place. The onus how- 
ever at this time still lay on the covenantee to show 
that the covenant on which he was insisting had been 
made for good consideration, and that it was reason- 
able. The law is so expounded in Mitchel v. Reynolds 
(1711), “A particular restraint is not good without 
just reason and consideration.”’ In 1726, Chesman v. 
Nainby, ubi supra, the House of Lords affirmed the 
doctrine and the qualification, and their decision was 
followed in Clerke v. Comer (1736), ubi supra; Davis 
v. Mason (1793), 5 'T. R. 118; and Bunn v. Guy (1808), 
4Fast, 190. The reason for favoring such partial re- 
straints is enforced also in Homer v. Ashford (1825). 
“Tt may often happen,” says Best, C. J. (3 Bing. 326), 
“that individual interest and general convenience 
render engagements not to carry on trade or to act in 
& profession in a particular place, proper."’ Down to 
48 recent a period as Young v. Timmins (1831), 1 Tyrr. 
226, it was still however considered to be for the person 


* propounding a contract in partial restraint of trade to 


satisfy the Courtjof the adequacy of the consideration. 





It was only in 1837, in Hitchcock v. Coker, wbi supra, 

that afresh ste ™ forward was taken in reference to 

partial restraints of trade. The Exchequer Chamber 
there for the first time decided that in case of partial 

restraint the examination of the adequacy of the con- 

sideration was not properly for the Court, but for the 

parties, although the burden remained as before upon 

the covenantee to show that there was some good and 

valuable consideration. The cases of Wallis v. Day 

(1827), wbi supra; Leighton v. Wales (1838), 3M. & W. 

545, and Archer v. Marsh (1837), 6 A. & E. 959, were de- 

termined on the amended principle. By this date the 
idea was fully recognized that all partial restraints of 
trade which satisfied the conditions of the law as to 
reasonableness and good consideration were not an 

injury but a benefit to the public. Ward v. Byrne 
(1839), wbi supra; Proctor v. Sargent (1840), ubi supra; 
Rannie v. Irvine, 7 M. & G. 969 (1844), per Maule, J.; 

Mallan v. May (1843), whisupra. A further progress in 

the views with which the law regarded partial restraints 
was made in Tallis v. Tallis (1853), uwbi supra. It was 
then at last resolved that the onus lay upon the person 

who attacked a covenant in partial restraint of trade 
to displace the consideration, a change in the position 

of the parties which is illustrated by the language of 
Erle, ©. J., in Mumford v. Gething (1859), 7 C. B. (N. 

8S.) 305, 319. ‘Contracts in partial restraint of trade 
are beneficial to the public as well as to the immediate 
parties.” See also Harms v. Parsons, ubi supra. 

Cases where the contract still leaves to the covenautor 
a right to trade with particular persons fall, as has been 
pointed out, under the same head as those where the 
restraint is partial in respect of space. In both in- 
stances alike the restriction upon the trade is not 
general but limited in area, and such contracts, if 
reasonable and for good consideration, will be sup- 
ported by the law. The trader, it is true, is prohibited 
in such cases from serving a portion of the public, but 
trade in another quarter is still left open to him. 
“Where one party,”’ says Lord Lyndhurst in Young 
v. Timmins, 1 Tyrr. 236, “agrees to employ another in 
the way of his trade, and the other undertakes to work 
exclusively for him, that isa particular restraint of 
trade which may be supported by proof of adequate 
consideration.” The covenant in Wallis v. Day, ubi 
supra, was of this description, and was pronounced 
good by the Court, although its validity was not in fact 
a necessary condition to the plaintiff’s success in that 
description of action. “It cannot be said,”’ according 
to Lord Abinger (2 M. & W. 281), “to bea contract in 
absolute restraint of trade when he (the contractor) 
“contracts to serve another for his life in the same 
trade.” Instances where one trader covenants not to 
supply the customers of another—Rannie v. Irvine, 
ubi supra, fall within this category. ‘It is to be ob- 
served,” says Tindal, C. J. (7 M. & G. 976), “that this 

is not a general restraint of trade, but only restricts 
the defendant from trading with a very limited num- 
ber of persons.” So also Pilkington v. Scott, ubi supra- 
Lastly, a covenant ceases to be referable to the class of 
general restraints of trade which only regulates or con- 
fines the manner in which the trade is to be worked. 
Such contracts are contracts in partial restraint of trade 
only, and are recoguized accordingly as valid if reason- 
able and for good consideration. (See Collins v. Locke, 
ubi supra.) Jones v. Lees, ubi supra, is an illustration of 
this branch of partial restraints. The plaintiff, who 
was the owner of a patent, had sold to the defendanta 
license to use a patented invention, the defendant 
covenanting in turn that he would not make any 
machine in future without applying the invention to 
what he so made. If the defendant covenanted, 
on the one hand, not to sell the machine without the 
patented invention, he obtained the privilege, on the 
other hand, of selling the same machine with that im- 
provement to all: England. This, as is pointed out in 
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2 Wms. Saunders, 156c (note), is a restraint which 
affects the mode of exercising the trade, and which is 
therefore partial. The only real question that re- 
mained, on such a view of that particular bargain, was 
whether it was a reasonable one, as to which point the 
remark that the privilege was commensurate with the 
restraint appears conclusive. The case is similar to 
those in which rules regulating trade have been dis- 
tinguisbed from rules made in restraint of it. Free- 
mantle v. Silk Throwsters’ Company (1668), 1 Lev. 229; 
Wannel v. Chamberlain of London (1725), 1 Str. 675; 
Bosworth v. Hearne (1787), Andr. 91; Harrison v. God- 
man (1756), 1 Burr. 12; Rex v. Harrison (1762), 3 id. 
1328. The inquiry as to the reasonableness of the re- 
straint in any particular instance is however one that 
appertains only to the case of partial restraints. It is 
no objection necessarily to such partial restraints that 
they are sometimes to continue during the life of the 
covenantor, who may possibly survive the covenantee, 
for such an arrangement enables the good-will of the 
business to become the object of purchase and sale. 
Atkyns v. Kinnier, 4 Exch. 782; Pemberton v. Vaughan, 
10 Q. B. 87, 89. Such is a réswiné of the history of the 
common-law doctrine as to restraint of trade. The 
first cloud upon the clear sky of the common-law narra- 
tive comes in the equity decision of Lord Langdale in 
Whittaker v. Howe (1841), ubi supra—a decision all the 
more inexplicable since it was given within three or 
four years of Hitchcock v. Coker, Wallis v. Day, Leigh- 
ton v. Wales, Archer v. Marsh, Ward v. Byrne, Hinde 
v. Gray, and Procter v. Sargent, from a careful study 
of which cases alone the broad doctrine of the law as I 
have above described it may be gathered with perfect 
ease. The case of Whittaker v. Howe was one in 
which a solicitor, for valuable consideration, agreed 
not to practice as a solicitor in any part of Great Brit- 
ain for twenty years. Every thing appears clear in the 
case except the judgmentof the Court. The covenant 
was not a covenant in partial, but in general restraint 
of trade; and, the restraint of trade being a general 
one, the Court had nothing to do with the reasonable- 
ness of the transaction. Lord Langdale nevertheless 
begins by stating that the question was whether the 
restraint intended to be imposed on the defendant 
was reasonable; and he cites as a guide for himself the 
words of Tindal, C. J., in Horner v. Graves, 7 Bing. 
743. Yet Horner v. Graves is an instance of partial 
and not general restraint of trade, and Tindal, C. J., 
in giving judgment explicitly so states. Lord Lang- 
dale next refers in support of his conclusion to Davis 
v. Mason, 5 T. R. 118, which, again, is a case not of un- 
limited but of limited restraint. Lord Langdale thus 
appears to miss the whole point of common-law classi- 
fication, and treats the matter before him under the 
wrong category. It isto be observed however that 
Whittaker v. Howe was merely a decision upon an ap- 
plication for an interlocutory iujunction, and that 
Lord Langdale himself appears to have reserved the 
right to consider the matter at the hearing. “In the 
progress of the cause,’’ he says (3 Beav. 395), ** it may 
become necessary to consider further the points which 
have been raised, but at present lam of opinion that 
the right claimed by Mr. Howe to act in violation of 
the contract for which he has received the considera- 
tion is at least so far doubtful that he ought not to be 
permitted to take the law into his own hands.” As 
Patterson, J., points out in Nicholls v. Stretton, 10 Q. 
B. 353, the decision in Whittaker v. Howe cannot be 
reconciled with Ward v. Byrne, or, indeed, with the 
whole stream of common-law authority. In 1869 the 
ease of Leather Cloth Company v. Lorsont, ubi supra, 
occurred before James, V. C. To the soundness of the 
actual decision in that case of the illustrious equity 
lawyer who tried it I have no objection to urge; but 
his language seems calculated in several passages to 
confuse and not to throw light upon our conceptions 











of the established common-law doctrine. The vice. 
chancellor’s expressions are at times colored by the 
same kind of misapprehension of the common law ag 
that which pervades the judgment of Lord Langdaly 
in Whittaker v. Howe. The defendant in Leather 
Cloth Company v. Lorsont had sold to the plaintiff 
company certain letters-patent for the manufacture of 
American leather cloth, together with all the processes 
of manufacture. He covenanted in return not to carry 
on in any part of Europe the manufacture which was 
the subject of the patent, and not to communicate to 
any person or persons the means or processes of such 
manufacture so as in any way to interfere with the ex- 
clusive enjoyment by the plaintiff company of the 
benefits agreed to be purchased. This was nothing but 
the sale of a secret process with a corresponding cove- 
nant not to use it or divulge it; and the sale, moreover, 
of a process which could not be used without being 
divulged. Sales of secret processes are not within the 
principle or the mischief of restraints of trade at all. 
By the very transaction in such cases the public gains 
on the one side what is lost on the other; and unless 
such a bargain was treated as outside the doctrine of 
general restraints of trade, there could be no sale at 
all of secret processes of manufacture. In order to 
justify such an obvious exception it was not necessary 
to deny the existence of the common-law rule against 
general restraints of trade. Yet the vice-chancellor 
observes that a man may enter into any stipulation, 
however restrictive, provided that the restriction, in 
the judgment of the court, is not unreasonable, having 
regard to the subject-matter of the contract. In so 
saying he apparently ignores the distinction that had 
been drawn for more than two hundred and fifty years 
between general and partial restraints of trade. The 
test be suggests as the true one in all cases entirely 
leaves out of sight the interests of the public, on the 
consideration of which interests the rule against 
general restraint of trade is built. In Allsopp v. 
Wheatcroft (1872), ubi supra, Wickens, V. C., restated 
and reatlirmed the common-law doctrine as to general 
restraints of trade, and explained the decision in 
Leather Cloth Company v. Lorsont, as an exception 
due to the character of the subject-matter. Some 
years later, in Roussillon v. Roussillon, ubi supra, Fry, 
L. J. (then Fry, J.), in one of the many striking and 
brilliant judgments for which the profession will long 
admire him, proclaimed his disbelief in the existence 
of the rule of the common law, and laid down the propo- 
sition that there is no absolute doctrine that a covenant 
in restraint of trade is void merely because it is un- 
limited in regard to space. The question in each case, 
he held, was whether the restraint extended further 
than was necessary for the reasonable protection of the 
covenantee, and that if it did not do so, the perform- 
auce of the covenant would be enforced even though 
the restriction was unlimited as to space. This broad 
negation of the rule appears to me to destroy the dis- 
tinction, illustrated at length in Mitchel v. Reynolds, 
ubi supra, which always has subsisted between general 
and partial restraints of trade. In destroying it Fry, 
L. J., appears to me to overlook the principle which 
underlies the entire doctrine of the unlawfulness of 
general restraints of trade, that the interests of the 
contracting parties are not necessarily the same as the 
interests of the commonwealth. Rules which rest 
upon the foundation of public policy not being rules 
which belong to the fixed or customary law, are capable 
on proper occasion of expansion or modification. Cir- 
cumstances may change and make a commercial prac- 
tice expedient which formerly was mischievous to 
commerce. But it is one thing to say that an occasion 
has arisen, upon which, to adhere to the letter of the 
rule, would be to neglect its spirit, and another to deny 
that the rule still exists. The dicta which Fry, L. J. 
cites from Hitchcock v. Coker, ubi supra, from Tallis 
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y. Tallis, wbi supra, and from Mallan v. May, ubi supra, 

are all dicta in cases of partial restraint, where the 

reasonableness of the particular contract necessarily 

came under consideration. The necessary protection 

of the individual may in such cases be the proper 

measure of the reasonableness of the bargain. When 

Fry, L. J., passes on (42 L. T. Rep. [N. S.] 682; 14 Ch. 

Div. 363) to examine the question of the existence of 

the common-law rule, he assumes, as it appears to me, 

without sufficient justification, that complete protec- 
tion of the individual is the only reason which ought 
to lie at the root of the doctrine. But the reasonable- 

ness of the legal principle which forbids general re- 

straint altogether is not the same thing as the reason- 
ableness (as between the parties) of the bargain in any 

particular case. With regard to the argument that the 
rule, if it existed, would be an artificial one, and would 

therefore admit of no exceptions, the judgments of the 
judges and of the House of Lords in the case of Egerton 
y. Brownlow, 4 H. of L. Cas. 1, illustrate, [ submit, the 
distinction between a fixed rule of customary law and 
wrule based on reason and policy. The latter may 
admit of exceptions, although the former may not. 
Nor does the lord justice, to my mind, sufficiently 
allow for the weight of a multitude of decided cases 

when he states that there are (42 L. T. Rep. [N. S.] 684; 
14Ch. Div. 367), “‘undoubtedly cases in which it has 
been said that the restraint must not be universal,” 
and illustrates this by reference to Ward v. Byrne, ubi 
supra, Hinde v. Gray, ubi supra, and Allsopp v. Wheat- 
croft, ubi supra. ‘The entire history of the subject of 
restraint of trade proceeds surely on the basis of the 
existence of the rule in question. With Whittaker v. 

Howe, ubi supra, | have already dealt. Jones v. Lees, 
ubi supra, was, as [ have pointed out, a case of partial 
restraint in respect of the mode vf manufacture. ‘I 
consider,” says Fry, L. J., in conclusion (42 L. T. Rep. 
(N. S.] 684; 14 Ch. Div. 369), “that the cases in which 
an unlimited prohibition has been spoken of as void, 
relate only to circumstances in which such a prohibi- 
tion has been unreasonable.’’ Is it not atruer view 
that the courts have never even entered on the con- 
sideration of the circumstances of any particular case 
where the prohibition has been unlimited as to area? 
In Davies v. Davies, ubi supra, opposite opinions on 
the subject of the common-law rule were expressed 
both by Cotton, L. J., aud by Fry, L. J., but the matter 
did not call for decision. The result seems to me to 
be as follows: General restraints, or, in other words, 
restraints wholly unlimited in area, are not, as a rule, 
permitted by the law, although the rule admits of ex- 
ceptions, Partial restraints, or, in other words, re- 
straints which involve only a limit of places at which, 
of persons with whom, or of modes in which the trade 
is to be carried on, are valid when made for a good 
consideration, and where they do not extend further 
than is necessary for the reasonable protection of the 
covenantee. A limit in time does not by itself convert 
& general restraint into a partial one. ‘*That which 
the law does not allow is not to be tolerated because it 
is to last for a short time only”? 2 Wms. Saund. (6th 
ed.), 156b, ». In considering however the reasonable. 
ness of a partial restraint the time for which it is to be 








‘ imposed may bea material element to consider. Such, 


I think, is a resumé of the common-law doctrine up to 
this day. * * * Exceptions to rules which are not 
“artificial,” but based on reason and public policy, 
ought themselves tu be instances in which to apply the 
letter of the rule would be to violate its true meaning, 
and in which the very reason on which the rule is based 
militates in favor of the exception. One instance of 
an exception to the rule which discourages general re- 
straints of trade is admitted to exist in respect of the 
assigument of trade secrets, and it may here be useful 
again to allude to the ground upon which such disposi- 


the ordinary doctrine. In the case of the assignment 
of a trade secret there arises a conflict between two 
ideas, both of which are developments in opposite 
directions of the larger principle that English industry 
and trade ought to be left free. The first of the two 
seemingly antagonistic corollaries to which this larger 
principle leads is the maxim that no one should be 
allowed to contract himself out of his liberty to trade. 
The second, which appears to conflict with the first, 
is that every man should be at liberty to sell the good- 
will of his trade on any terms that are neither oppres- 
sive to himself nor injurious to the State. These two 
antinomies are well contrasted by James, V. C., in 
Leather Cloth Company v. Lorsont, whi supra. The 
history, indeed, of the entire doctrine as to restraint 
in trade is itself nothing but a narrative of the con- 
tinual efforts of the English law, amidst all the chang- 
ing conditions of Euglish industry and commerce, to 
adjust and harmonize these two opposite points of 
view. It has been in the process of sucb gradual ad- 
justment that the more indulgent law as to partial_re- 
straint of trade has been evolved. The laxer rule as 
to partial restraint is thus itself an exception, the de- 
finition of which again expanded from time to time as 
society required it. The law as to trade secrets, like 
the law of partial restraint, isan exception too. Be- 
fore the manufacturer or trader sells his trade secret 
he.is the svle possessor of it. If he is to sell it to ad- 
vantage, he must of necessity be able to undertake not 
to retain the right to use it or to communicate it to 
others. A covenant that he will not destroy the value 
of that which he himself is handing over causes iv such 
a case no diminution in the supply of commodities to 
the world, but tends, in nine cases out of ten, to stimu- 
late it. There is no tendency in such a transaction to 
create a monopoly, for the monopoly existed ex 
hypothesi already. ‘Trade cannot suffer by the substitu- 
tion of one possessor of a secret for another. 


——_»e—__—— 
THE ACTION OF SEDUCTION. 


¢6¢ 4 LTHOUGH the courts, with an honorable zeal, 

lend every legitimate aid within their reach to 
give such reparation as pecuniary damages can bestow 
for injuries of this nature, it is still to be lamented 
that instances not unfrequently occur where such in- 
juries still remain without redress, The claim to dam- 
ages in such cases, which is founded upon principles of 
strictest justice, the enforcement of which is abso- 
lutely essential to curb licentiousness and preserve the 
morals of society, ought not to depend upon a mere 
fiction, over which the courts possess no control. It is 
a reproach to the law of England that the right to 
damages is not necessarily consequent upon the injury. 
Surely it is worth the attention of the Legislature to 
find a remedy for an evil of such magnitude.’’ Such is 
the quaint note appended to the report of the leading 
case of Speight v. Oliviera, 2 Stark. 496. The words 
were penned over seventy years ago, but they are 
equally applicable at the present moment. No legal 
redress is afforded in England or in Ireland for the 
great moral and social wrong inflicted on a woman by 
aman who betrays her, unless the victim happens to 
be either a servant or resident with her parents, and 
engaged in performing services for them. The action 
of seduction is so absurd and anomalous that it is only 
a mere mockery of justice. No damages can be claimed 
for the seduction itself. The action must be brought by 
either the parents or the master of the injured girl, and 
it must be proved that, owing to the fact of her having 
been seduced, the plaintiff lost her services. This was 
a roughly accurate statement of the law, subject to the 
qualification that, where the parents are dead, an uncle, 
aunt or other relative standing to the girl in loco pa- 





tious of property are excluded from the operation of 


rentis may bring the action. 
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It has been said that very slight proof of service is 
sufficient to sustain the action—such as, for instance, 
the preparation of tea by a girl for her father. Thus in 
avery recent case of O'Reilly v. Glavey, which we re- 
port (27 Ir. L. T. Rep. 36), the lord chief baron and Mr. 
Justice Andrews have held that where a widow was 
employed as a shop assistant from early morn (9:30 
A. M.) to dewy eve (8 P. M.), and slept in lodgings of 
her own, the mere fact that she sometimes dined with, 
and usually made tea for, her mother (toward whose 
clothing she occasionally contributed some money), 
was sufficient. 

But it is only the robust common sense of our judges 
that has pushed the law to this extent. Whena father 
brings an action for the seduction of his daughter, he 
must show, to quote the language of a well-known 
text-book, that she ‘‘ was in his service at the time the 
injury was committed.” Take acase where a young 
lady of high social position has been led astray by some 
libertine. 1t would seem that here the present form 
of action, based on loss of service, would either not lie 
at all, or would be unavailable from the standpoint of 
heavy damages or adequate compensation. 

No doubt men of the world, includinga few lawyers, 
might urge thata nobleman ora millionnaire would not 
descend to the humiliation of claiming damages from 
the seducer of his child. This however is idle senti- 
ment. If a wrong is done there ought to be a remedy, 
whether those who are injured avail themselves of 
their legal rights or not. It might further be suggested 
that seduction is practically impossible in aristocratic 
circles. That may be, but such a contingency, having 
regard to the conditions of average human nature, 
should be provided for—otherwise the popular notion 
that there is “‘ one law for the rich and another for the 
poor” would be exemplified in a way more favorable, 
in this instance at least, to the humbler than to the 
more elevated classes in suciety. 

Let us now take a case where an educated young 
woman, living by herself on property which she has 
inherited, falls a victim to the wiles of a seducer. The 
law in England and Ireland leaves her to bear this ter- 
rible wrong without exacting any penalty from the 
man who has ruined her. Here again the worldly 
moralist pooh-poobs the idea that such things occur in 
every-day life. Of course such occurrences are rare, but 
they may, and do, occasionally take place; and women 
should be protected or vindicated by the law,if the 
preservation of female honor is dear, as surely it ought 
to be, to the Nation. It is easy to say that women— 
even young women unversed in the world’s wicked- 
ness—should be their own protectresses; but we have 
not yet arrived at the thorough masculinization of 
**the gentler sex,’’ and we cannot regard the two sexes 
as being in this matter placed on terms of equality. 
Within the last few years the Criminal Laws Amend- 
ment Act has afforded protection to any female under 
a certain age. Why, too, supposing she happens to be 
an orphan, and in nobody’s employment, should she 
not have the right to claim damages? The maxim 
volenti non fit injuria would not here apply, for a girl 
up to sixteen, or say seventeen, might be presumed to 

be not a free agent in a case of seduction. 

The legal fiction which makes the loss of service the 
foundation of this action is calculated to excite our 
contempt rather than our approval. Is the dishonor 
nothing? Is the social ostracism incurred by a woman 
who has been seduced a mere trifle when compared 
with the temporary loss of her services by her parents 
or her employer? What grim sarcasm there is in this 
ridiculous assumption, which lawyers are every day 
forced to swallow, or to pretend to swallow rather, 
through the absurdity of the law on this point of loss 
of service. 

We are told that the courts are inclined to take into 


—— 


ings be the seduction of a daughter; but unless, first 
of all, the loss of service is proved, the most outrage. 
ous case of seduction admits of no legal remedy. 

The Roman law punished the seducer by inflicting 
the penalty of confiscation of half ,his fortune on a 
wealthy seducer, and of corporeal suffering and impris- 
onment on one who happened to be poor. 

By the law of Scotland, at the present day, a woman 
in person, if of age, and if not of age, through her next 
friend, can sue her betrayer for damages for seduc- 
tion. 

The English and Irish law on the subject could easily 
be altered so as to meet the requirements of justice. 
The fiction by which loss of service is demanded should 
be swept away. Either the victim herself or some next 
friend should be allowed to sue for the injury caused 
by the seduction—an injury which, in our present ar- 
tificial state of society, is perhaps the worst that can 
be inflicted on a woman by a man. There would of 
course remain great difficulty as to the evidence nec- 
essary to sustain such an action. Not only should the 
victim herself be examined, but any persons acquainted 
with the facts should be called to show that it was a 
case of bona fide seduction. In many cases medical evi- 
dence might be required. The defendant should beat 
liberty to show, if he could, that the person seeking for 
damages had already lost her chastity. This of course 
would in most cases disentitle her to damages, and if 
she had fallen and been reformed, it would still reduce 
the damages toa minimum. A trumped-up story of 
seduction by an unchaste woman deserves to be 
scouted out of court, and with our present form of ac- 
tion, depending mainly on loss of service, there are too 
many opportunities of concocting such a story. 

In the next place, the paternity of an illegitimate 
child is a matter capable of proof in most cases—for 
evidence as to paternal likeness should here, as in other 
instances, be admitted, by way at least of corrobora- 
tion—and the father of the child should be compelled 
to support his offspring, in addition to paying damages 
to the mother, if it can be shown he has seduced her. 

In Scotland a promise to marry, followed by sexual 
intercourse, gives rise to a presumption of marriage; 

and the wom:fh is allowed the alternative of suing for 
a “‘declarator of marriage,” or for damages for seduc- 
tion. But the rigidity of the marriage laws of Eng- 
land and Ireland preclude the possibility of legalizing 
irregular unions, and saving the offspring from the 
stigma of illegitimacy. However, it might be’ desir- 
able in certain aggravated cases, where the circum- 
stances rendered it practicable, to compel a man to 
marry the woman he has betrayed. This would be 
strict justice; and the cases where there has been pa- 
rental misconduct the interests of the children should 
be considered rather than the wishes of the transgres- 
sors.—/rish Law Times. 


——$_¢———————— 
GOLDEN RULES FOR JURYMEN. 


\IR RICHARD PHILLIPS'S “Golden Rules for 
Jurymen” have been forwarded to us by an Eng- 
lish society calling itself the ‘“‘ Witnesses’s Protection 
Society and General Legal Reform Union,” a body 
whose objects are stated to be the protection of wit- 
nesses in courts of law from insult by counsel; the re- 
duction of costs in litigation and in transfer of land, 
and for the simplification of title; to draw public at- 
tention to the inequality of sentences passed upon 
prisoners, with a view to the ultimate adoption of 4 
uniform criminal code; and general law reform. The 
rules are: 
1. The worst of social miseries being oppression un- 
der the sanction, color and form of law, the reliance of 
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the good sense, integrity and firmness of grand and 
petit juries. 

2. An honest juryman should rather die than con- 
sent to a decision which he feels to be unjust, or which 
in his own private judgment is not warranted by clear 
and uncontrovertible evidence. 

3. The attendance of jurymen might be dispensed 
with ifany other opinion than that of the jury were 
allowed to make the decision; and their office would 
be 2 mockery on themselves, on the parties, and on 
their country, if their decisions were not the result of 
their own unbiassed, unshackled and independent con- 
victions. 

4. In deliberating on their verdict, every juryman is 
bound to exercise his own judgment, to give his indi- 
vidual opinion freely and boldly, and to bear in mind 
that it is the sole and entire object of the institution 
of juries that every juryman should decide according 
to his own convictions on the points at issue. 

5. The jurymen are bound to decide fully and finally 
by ageneral verdict of guilty or not guilty, or for the 
plaintiff or for the defendant, unless, at the request of 
the judge, they reserve some point of law; but such 
special verdict should be explicit, final and conclusive 
with respect to the facts of the case. 

6. Every man is presumed to be innocent till he has 
clearly been proved to be guilty; the onus of the proof 
of guilt lies therefore on the accuser; and no man is 
bound, required or expected to prove his own inno- 
cence. 

7. The accused ought to enjoy the benefit of all 
doubts and of all uncertainty in the evidence, because 
it is better that a hundred guilty persons should escape 
punishment than one innocent man be unjustly 
convicted; and because the issue of a criminal trial in- 
volves every thing dear to the accused, if he be found 
guilty; but his acquittal, though perchance he might 
be guilty, is comparatively unimportant to the public. 

8. Every juryman should perform his duty in regard 
to the accused, or decide between plaintiff and defend- 
ant, as he would desire those parties to act in regard 
to himself were their situations changed. 

9. [t is necessary to guard against popular prejudices 
and undue influence in whatever quarter they may 
arise, and to decide on a consideration of the facts 
only, and on the valid evidence of credible witnesses. 

10. Unanimity is required in every verdict of a jury, 
because universal concurrence is the only test of truth, 
and a true verdict must necessarily produce universal 
concurrence, such required unanimity serving at the 
same time to render every one of the jury responsible 
to his own conscience, to the public, and to the parties 
for the integrity of his conduct. 

11. Every juryman should be specially cautious, even 
as he values his peace of mind through life, of convict- 
ing persons of any species of offense on evidence merely 
presumptive and circumstantial; the conviction, the 
legal punishment, are positive, and so, as far as possi- 
ble, ought to be the proofs; and jurymen should in 
such cases bear in mind that no reasoning, however in- 
genious, and no circumstances, however correspond- 
ing, are equivalent to one positive proof, whenever 
= justice or truth require that truth should be posi- 

ive. 

12. The jury should carefully consider how far the 
evidence sustains the charge of a criminal design; no 
act whatever which has not been committed with a 
criminal mind or intention involving guilt and penal 
responsibility. 

13. A careful juryman will commit the material 
points to writing, and compare from his notes the evi- 
dence of both sides, deciding on his intuitive percep- 
tion of right and wrong, and maintaining a vigilant 
caution against the prejudices or, misconceptions of 
witnesses and prosecutors. 

14. As grand juries examine witnesses only against 








the accused, every case so unopposed by any defense 
ought to be completely and unequivocally made out as 
to the facts, the evil intention and the application of 
the law, and the exercise of a scrupulous and jealous 
caution against unfounded, malicious and irrelevant 
charges can be attended with little danger to the pub- 
lic compared with the irreparable injury which an er- 
roneous decision may inflict on innocent persons. 

15. No man being responsible for the crime or act of 
another, no prejudice should lie against an accused 
person, because some one has committed a crime, un- 
less it shall be brought home to theaccused by distinct 
and satisfactory testimony as well in regard to the fact 
as the criminal intention. 

16. Warning to others being the sole design of legal 
punishment, all decisions of juries should be made dis- 
passionately and should not be influenced by collateral 
circumstances, or by any sinister or artful appeals 
made to the feelings of the jury. 

17. The punishment being generally founded on the 
abstract fact of the jury’s conviction, and the laws 
being made for extreme cases of turpitude, the jury 
ought to recommend the convicted to mercy as often 
as they feel a justifiable reason. 

18. Jurymen should protect the rights and liberties 
of their fellow-citizens, and view with jealousy charges 
against accused persons, who appear to be deprived of 
the privileges to which they are entitled by the Con- 
stitution, and a due respect to the ends of justice; thus 
no accused person ought to be committed for trial ex- 
cept on the oath of at least one credible witness; or 
called on to plead unless on the indictment of twelve of 
a grand jury; or arraigned on trial unless he has been 
supplied with a copy of the same, in time sufficient to 
summon witnesses, and has enjoyed the free access of 
his friends to concert measures for his justification. 

19. In trying charges of libe!, sedition or treason, the 
jury should be jealously on their guard against preju- 
dices raised by the influence of the administration for 


the time being; and they should bear in mind that it - 


is in such cases that juries are so eminently the bar- 
riers of public liberty, and’the guardians of their fel- 
low-citizens against abuses of power. 

20. In trying libel cases juries ought never to lose 
sight of the important services rendered to mankind 
by the sacred rights appertaining to freemen of dis- 
cussing public topics and the public conduct of public 
men; and of examining, asserting and printing the 
truth on all subjects of general interest; and as the 
law of libel has expressly empowered them, on nega- 
tiving the charge of evil intention, to find a general 
verdict of not guilty, so the preservation of the liberty 
of the press depends entirely on their public spirit and 
careful discrimination. 

21. The foreman should ascertain and equally re- 
spect every opinion on the jury; and the verdict, after 
it has been unanimously settled, should be solemnly 
delivered, no variation being permitted unless the 
jury, before the decision is recorded, choose to retire 
again and formally sanction it by a new verdict. 

22. Previous to declaring their verdict, the jury 
should give the accused the fair henefit of those dis- 
tinctions in the time, quantity and quality of the of- 
fenses, which have been explained by the judge or 
counsel, and they should anxiously consider whether 
the fact charged be the crime alleged within the mean- 
ing of the cognizance of the: law, founding their ver- 
dict on their combined view of fact and law. 

23. The sole object of the proceedings in every triul 
being to acquire a correct view of the facts which bear 
on the questions at issue, and to enable the jury, ac- 
cording to their oath, to frame a true verdict, it is the 
duty of every juryman to possess himself of the entire 
case; he ought therefore to protect timid, inexpe- 
rienced and embarrassed witnesses; to receive with 
caution the testimony of others, who are under the in- 





. Sm = ee 


——E 


re EE Gy ae 


Te aig Mien 3 


256 





THE ALBANY LAW JOURNAL. 





fluence of fear, hatred or expected reward; and to re- 
quire the production of any evidence which is ten- 
dered or attainable, and which appears to him to be 
necessary. 

24. Above all things, it is the delicate but sacred 
duty of jurymen to guard against the undue interfer- 
ence or mistaken views of judges who, in bad times, 
have not only misled and dictated to juries, but have 
sometimes presumed to reprimand them. The judge 
is authorized to expound the law, but not to direct and 
overrule their decision; he is to be respected by the 
jury, but by no means to be implicitly obeyed. 

25. Every juryman should recollect that he is acting 
for his country; that for the time being he is the un- 
controlled arbiter of justice; that he is the constitu- 
tional protector of suitors and accused persons against 
legal quibbles and oppressions; that he is the living 
guardian for his posterity of those sacred powers of 
jurymen transmitted to him by his forefathers; and 
that the preservation of justice and liberty depends on 
one firm and upright man doing his duty in every jury. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. ° 
ASSAULT.—In Carr v. State, decided in the Supreme 
Court of Indiana in June, 1893, it was held that the 
unlawful infliction of an injury by administering poison 
coustitutes an assault. 


BIGAMY—MARRIAGE UNDER DURESS.—In Medrano 
v. State, decided by the Court of Criminal Appeals of 
Texas, in May, 1893, it was held that where one, who is 
under arrest for seduction, marries the female alleged 
to have been seduced, he cannot afterward, in a prose- 
cution for bigamy, claim that such marriage was under 
duress. Section 816 of the Penal Code of Texas pro- 
vides that, if a person accused of seduction, at any time 
before conviction, marries the female seduced, the 
prosecution shall be dismissed. 


CONVEYANCE TO NATIONAL BANK IN VIOLATION OF 
Srate Insotvency LAw.—In Chipman v. McClellan, 
and Traders’ Nat. Bank v. Chipman, decided in the 
Supreme Judicial Court of Massachusetts, in June, 
1893 (34 N. E. Rep. 378), it was held that a section of 
the Revised Statutes of the United States, providing 
that a National banking association may hold such real 
estate *‘as shall be mortgaged to it in good faith by 
way of security for debts previously contracted,’’ and 
such “‘as shall be conveyed to it in satisfaction of 
debts previously contracted in the course of its deal- 
ings,”’ does not authorize or validate a conveyance to a 
National bank which is prohibited by a State statute 
relating to insolvency. 


CRIMINAL LAW—MURDER—INTOXICATION AS A DE- 
FENSE.—Under a statute establishing degrees of the 
crime of murder, and providing that wilful, delibe- 
rate and premeditated killing shall be murder in the 
first degree, evidence that the accused was intoxicated 
at the time of the killing is competent for the conside- 
ration of the jury upon the question whether he was 
in such a condition of mind as to be capable of delibe- 


rate premeditation. Kans. State v. O'Neil. 33 Pac. 
Rep. 287. 
FORCIBLE DEFILEMENT — EVIDENCE.—In State v. 


Fernald and Brown, decided in the Supreme Court of 
Iowain May, 1898, 55 N. W. R. 534, the defendants 
were indicted forthe crime ‘* of compelling a woman 
to be defiled against her will.’’ It appeared that de- 
fendant F. had previously been criminally intimate 
with the woman, and that he and defendant B. ar- 


woman in flagrante delicto, and, under threats of ex- 
posure, induce the woman to allow B. to have sexual 
intercourse with her. When so surprised, the woman 
at first refused to consent to B.’s proposal, but sub- 
sequently did so, under fear of B.’s threats of exposure, 
It was held that the evidence was sufficient to warrant 
the conviction of both defendants. 


INJURY TO PERSON ON RAILROAD TRACK— CONTRIBU- 
TORY NEGLIGENCE.—In Parker v. Pennsylvania R. Co., 
decided in the Supreme Court of Indiana, in June, 
1893 (34 N. E. Rep. 504), it was held that where a per- 
son who is unacquainted with the locality, without 
license, walks into an archway under a mill, which is 
merely large enough to admitan ordinary box-car, and 
through which runs a railroad switch so curved as to 
prevent a view of an approaching car, he is a trespasser, 
aud guilty of such contributory negligence as precludes 
a recovery for his death caused by the negligence of the 
railroad company in running a car into the archway, 
although at an unlawful rate of speed. It was 
further held that though there are usually large num- 
bers of people in the immediate vicinity of such switch 
and archway, and a four-foot walk along one side of 
the latter, which is used by persons passing through 
it, the running ofa car through such archway at a high 
rate of speed was nothing more than negligence, in the 
absence of actual knowledge by the company’s opera- 
tives of the presence of deceased in such archway, and 
was not such willfulness as rendered the company lia- 
ble, notwithstanding deceased’s negligeuce. 


JUSTIFIABLE HOMICIDE.—In State v. Thompson, de- 
cided in the Supreme Court of Louisiana in July, 1893, 
the following is from the official syllabus: ‘‘(1) It is 
the duty of the Court to instruct the jury upon every 
phase of the case made by the evidence. Where evi- 
dence is offered to prove a certain state of facts, and 
the claim is made that they are proved, the Court 
should, if requested so to do, charge the jury what the 
law is as applicable to the facts claimed to be proved. 
State v. Tucker, 38 La. Ann. 536, 789. (2) When two 
parties have had a difficulty, if one of them quits the 
combat, and retreats in good faith, and is pursued by 
the other, who continues to follow him up with vio- 
lence and hostility, and should it become absolutely 
necessary for the one retreating to turn and kill his pur- 
suer in order to save his own life, he is justifiable, 
whether he was the aggressor in the beginning of the 
difficulty or not. State v. Tucker, 38 La. Ann. 536, 789; 
1 Archb. Crim. Pl. & Pr. 690; 9 Am. & Eng. Enc. Law, 
602. (3) A person free from fault, when attacked by 
another, who manifestly attempts by violence to take 
his life, or to do him great bodily harm, and under 
such circumstances that no retreat is practicable, is not 
only not obliged to retreat, but may pursue his adver- 
sary until he has secured himself from all danger; and 
if he kill him in so doing, it is justifiable self-defense. 
1 East P. C. 271, 272; Luby v. Com., 12 Bush, 1; Pond 
v. People, 8 Mich. 177; 2 Starkie Ev. 963; Fost. Cr. 
Law, 273.” 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE. 
—Where the chief duty of an employee was to feed a 
mill, and an incidental duty embraced the cleaning up 
around it of material scattered in the process of feed- 
ing, it was incumbent upon him to look at the machine 
and observe every plain and constantly visible charac- 
teristic in its construction and working which rendered 
the necessary cleaning up dangerous. If, after work- 
ing all day, he undertook to clean up at night, the 
omission of the employer to supply proper light forthe 
occasion would not excuse the employee for exposing 
himself to unseen and unknown danger in the dark, 
which he ought to have discovered had he made proper 
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THE LAW OF CONSPIRACY RELATIVE TO 
STRIKES AND OTHER LABOR COMBINA- 
TIONS. 

R. DRAGE, in his report on labor questions in 
America, says in reference to the law of con- 
spiracy as applied to trade unions, that prior to 1830, 
conspiracy was not defined by statute, and the ques- 
tions which arose with regard to the legality of the 
proceedings of the early trade unions were decided ac- 
cording to the principles of the common law inherited 
from England. All the leading conspiracy persecu- 
tions in this country have grown out of shoemakers’ 
strikes, and in each case members of shoemakers’ 
organizations were arraigned for striking against non. 
union labor. In the first three cases—that of the 

Philadelphia cord wainers in 1806, that of the New York 

cordwainers in 1809, and that of the Pittsburg shve- 

makers in 1815—the defendant workmen were con- 
victed. The case of The People of New York v. Fisher, 
in 1834, was tried after the revisers of the statutes, in 

1830, had made some important changes. The statute 

of conspiracy of 1830, in its final form, provided that if 

“two or more persons conspire * * * to commit 

any act injurious to the public health, to public morals, 

or to trade and commerce, or for the perversion or ob- 
struction of justice or the due administration of the 
laws, they shall be deemed guilty of a misdemeanor,”’ 
aud that no other conspiracies are punishable crimi- 
nally. Trade and labor combinations were therefore 
only punishable as acts injurious to trade, and the con- 

viction of the defendants in the case of The People v. 

Fisher was based upon the view that in combining to 

fix a price for their labor and agreeing not to work for 

any employer who paid a workman below this rate the 

action of the defendants was injurious to trade. A 

contrary decision was however given in Massachusetts 

in 1845, when it was decided that a strike against non- 
unionists was not a criminal conspiracy unless it could 
be shown that the means employed were criminal, In 

1870 the New York Legislature took combinations to 

raise or maintain wages out of the category of con- 

spiracies to commit acts injurious to trade or com- 
merce. In 1881 the Penal Code of New York added to 
the previous definition of criminal conspiracy a section 
defining it to bean agreement *‘ to prevent another from 
exercising a lawful trade or calling, or doing any other 
lawful act, by force, threats, or intimidation, or by in- 
terfering or threatening to interfere with tools, imple- 
ments, or property belonging to or used by another, or 
with the use and employment thereof.’’ A clause bor- 
rowed from the English statute (38 and 39 Vict., chap. 
86) passed in 1875 after the gas stokers’ strike, was also 
added: ‘A person who wilfully and maliciously, either 
alone or in combination with others, breaks a contract 
of service or hiring, knowing or having reasonable 
cause to believe that the possible consequences of his 
so doing will be to endanger human life, or to cause 
grievous bodily injury, or to expose valuable property 
to destruction or serious injury, is guilty of a misde- 
meanor.” In the opinion of the New York Bureau of 

Labor therefore the tendency of the legislation in this 

State concerning couspiracy has been retrograde, for 

the Penal Code comes near to recoguizing the principle 

of the old “ conspiracy to injure or prejudice another”’ 
which was abandoned when the common law was re- 
vised in 1830. In Massachusetts also the Supreme 

Court intimated lately that a combination to compel 

an employer to pay money under threat of a strike 

was acriminal conspiracy. On the other hand, the 
same principle was turned against some Connecticut 
employers, who black-listed a workman in 1866, when 
the judge declared that ‘“ Any conspiracy to prevent, 
obstruct, or hinder any man from putting his labor on 
the market is highly criminal at common law.” 
Twenty-four States of the Union have conspiracy 





statutes, and the law as it stands at present in these 
States is a subject of complaints on the part of work- 
ingmen, who say that if strikes to enforce union rules 
are declared to be combination in restraint of trade, 
trusts, pools, and other combinations of employers to 
raise prices or limit production should come under the 
same ruling. 
———___>__—_—. 


NAMING OF CHILD—CONSIDERATION. 


N Diffenderfer v. Scott, N. E. Rep. 87, the Appellate 
Court of Indiana has held that a note given by the 
maker to a child in consideration that the parents 
should name it after him, is valid. This followed Wol- 
ford v. Powers, 85 Ind. 294; S. C., 44 Am. Rep. 16, 
without discussion. In both cases the promisor orally 
agreed to provide for the child’s education. In the lat- 
ter case, in an opinion of some fifteen pages, the Court 
referred to no case precisely in point. The following 
paragraph contains the substance of the discussion on 
principle: : 

“The surrender, at the intestate’s request, of the 
right or privilege of naming the appellant’s child, was 
the yielding of a consideration. The right to give his 
child a name was one which the father possessed, and 
one which he could not be deprived of against his con- 
sent. If the intestate chose to bargain for the exercise 
of this right, he should be bound, for by his bargain he 
limited and restrained the father’s right to bestow his 
own or some other name upon the child. We can per- 
ceive no solid reason for declaring that the right with 
which the father parted at the intestate’s request was 
of no value. It is difficult, if not impossible, to invent 
even a plausible reason for affirming that such right or 
privilege is absolutely worthless. The father is the 
natural guardian of his child, and entitled to its ser- 
vices during infancy, and within this natural right 
must fall the privilege of bestowing a name upon it. 
In yielding to the intestate’s request, and in considera- 
tion of the promise accompanying it, the appellant cer- 
tainly suffered some deprivation and surrendered 
some right. The rule is, that ‘it is sufficient if there 
be any damage or detriment to the plaintiff, though no 
actual benefit accrue to the party undertaking.’ Add. 
Cont., §9; Glasgow v. Hobbs, 32 Ind. 440. Conceding 
that the intestate derived no benefit, stiil, as the ap- 
pellant suffered some detriment and yielded a right, 
there is a legal consideration.” 

There seems no answer to this reasoning, although 
the consideration was slighter in Hamer v. Sidway, 124 
N. Y. 538; 8. C., 21 Am. St. Rep. 693, where the uncle 
promised the nephew that if he would refrain from 
tippling, using tobacco, swearing and gambling until 
he came of age, he would pay him %5,000. The Court 
said: ‘‘It is sufficient that he restricted his lawful 
freedom of action within certain limits upon the faith 
of his uncle’s agreement.’’ See Lawson on Contracts. 
So in Dunton v. Dunton, 18 V. L. R. 114, it was held 
that the agreement of a divorced husband to pay a 
stipulated monthly sum to his divorced wife in consid- 
eration that she “shall conduct herself with sobriety, 
and in arespectable, orderly and virtuous manner,” is 
binding. But in White v. Bluett, 23 L. J. Exch. 36, 
a promise on the part of the son ‘‘not to bore” the 
father was insufficient to support « promise by the 
father. 


oo 
SELDEN ON EQUITY. 

ORD MANSFIELD said he never liked law so much 

as when it was like equity. To Selden equity was 

‘‘a roguish thing.’’ ‘* For law,” he says, “we have a 

measure, and know what to trust to. Equity is ac- 


cording to the conscience of him that is chancellor, 
and as that is larger or narrower, so is equity.’’ In 
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weighing this dictum we must remember that at the 
time it was uttered equity had not been reduced to a 
system, a “‘labored, connected system governed by 
fixed rules and bound down by precedent,” such as it 
became under the moulding genius of Lord Hardwicke 
and Lord Eldon. Here, as elsewhere, the advice of his 
recorder is good. ‘‘ Be pleased,’’ he says, “in reading 
to distinguish times, and in your fancy carry along 
with you the when and the why many of these things 
were spoken. This will give them the more life and 
smarter relish.’’ Apropos of the maxim, ‘ Salus pop- 
uli suprema lex,”” he makes an acute remark. It is 
** Suprema lea esto,” not *‘est;’’? in other words, the 
Twelve Tables mean, not that the *‘ salus populi” is to 
override existing law, but that it is to be the spirit or 
principle animating all law and legislation. Of the 
maxim, “ /gnorantia legis neminem excusat,” he wisely 
remarks, “* not that all men know the law, but because 
*tis an excuse every man will plead, and no man can 
tell how to confute him.””—Law Times. 





ORDERING PARTIES OUT OF COURT. 


\ Globe asks, ‘“‘ Has a judge the right to order the 

parties to an action out of court when they are to 
be called as witnesses?’”’ Mr. Justice Grantham has 
given a practical answer to this question in the affirma- 
tive, and his decision, says the Globe paragraphist, has 
excited a considerable amount of hostile criticism in 
legal circles. The ground on which his lordship or- 
dered the parties out of court was that if they heard 
the opening statements of their counsel they were en- 
abled to give their evidence with greater skill. There 
may be cases in which the course adopted by the 
learned judge would be desirable, but it can scarcely 
be defended on the ground on which he put it. Inas- 
much as the parties supply theiradvocates with the facts 
they use, and have, before the trial, every access to 
them and the full benetit of their advice, the argument 
cannot be regarded as weighty. There certainly does 
not exist the same reason for ordering the parties out 
of court as for ordering witnesses out of court.—Lon- 
don Law Notes. 





EXECUTED AN INNOCENT MAN. 


EORGE WATKINS, with a comely wife, moved to 
Arkansas from Kansas in 1886, located in Boone 
county, and settled upon the farm of Andy Hudepeth, 
a wealthy planter. Hudepeth fell an easy victim to 
the charms of Watkins’ wife, and Watkins became 
aware of the attachment. One day the two men went 
to market in Watkins’ wagon. Hudepeth returned 
alone. The sudden absence of Watkins excited sus- 
picion, and Hudepeth and the woman were arrested. 
The woman repented, and at the trial stated that she 
and Hudepeth had agreed to kill her husband, but de- 
nied any knowledge of the murder. Hudepeth, being 
allowed to testify, told a straightforward story, claim- 
ing that Watkins had left him, saying he intended 
leaving the country. The evidence was purely circum- 
stantial, but ina strong, anbroken chain, he having the 
supposed dead man’s money, coat, pipe and gloves. 
There was also blood in the wagon, and a bloody 
hatchet was found. The case was carried to the Su- 
preme Court, reversed, and at the second trial Hude- 
peth was again convicted and hanged. The counsel for 
the unfortunate man has now succeeded in locating 
the man Watkins, who is living at his old home in 
Kansas, where he has been all the time. The woman 
was also indicted, but died before the trial. The exe- 
cution of Hudepeth was at Harrison, in Boone county. 


CORRESPONDENCE. 


THe NOMINATION OF JUDGE HORNBLOWER. 
Editor of the Albany Law Journal: 


As predicted in the LAw JOURNAL last week, the 
president sent to the Senate to-day the following nomi- 
nation: 

William B. Hornblower, of{ New York, to be associate jus- 
tice of the Supreme Court of the United States, vice Samuel 
Blatchford, deceased. 

Mr. Hornblower is a member of one of the old fami- 
lies in New Jersey. One of his great-grandfathers was 
a signer of the Declaration of Independence. His 
grandfather was the late Joseph C. Hornblower, chief 
justice of the Supreme Court of New Jersey. The late 
Justice Bradley, of the United States Supreme Court, 
and Judge Woodruff, of the United States Circuit 
Jourt, were his uncles. He is the second son of the late 
Rev. William Hornblower, D. D., who was for twenty- 
seven years pastor of the First Presbyterian Church of 
Paterson. He was born iv Patersou, on May 13, 1861. 
He began his studies in the New York Collegiate School, 
and afterward entered Princeton College, where he was 
graduated with honors in 1871. He pursued his study 
of the law in the Columbia College Law School, and was 
graduated there in 1875. On November 1, 1874, he be- 

gan to study in the office of Carter & Eaton, at % 
Broadway, and he was admitted to the bar in the fol- 
lowing spring. The repeal of the Bankruptcy Law in 
1877 gave Mr. Hornblower an opportunity, and gained 
for him an extensive commercial practice. For seven 
years past he has been counsel for the New York Life 
Insurance Company. Heis a director in the Inter- 

state Casualty Company, and has represented Lawyer 
Davis, receiver of the firm of Grant & Ward, since the 
famous failure in 1884. He was instrumental in secur- 
ing a verdict for $1,400,000 for the receiver, which is 
said to be the largest verdict ever rendered in this 
country. He has argued cases for the Rome, Water- 
town and Ogdensburg railroad in the Court of Appeals 
and in other courts. 

On January 1, 1888, Mr. Hornblower, with James 
Byrne, founded the firm of Hornblower & Byrne, and 
Howard A. Taylor was admitted as a partner two 
years ago. The firm has the offices formerly occupied 
by President Cleveland, at 45 William street, New 
York. Both Mr. Hornblower’s associates are young 
men. The only public office he ever held was as a mem- 
ber of the commission created under the act of the 
Legislature to propose amendments to the judiciary 
article of the State Constitution. To this he was ap- 
pointed by Governor Hill in 1890. 

Mr. Hornblower is an active member of the Bar As- 
sociation, besides being president of the Princeton 
Alumni, and isa member of the Manhattan, University, 
Princeton, City, Democratic, Reform, Metropolitan, 
Century,and Lawyers’ clubs,and the Society of Medical 
Jurisprudence. He has a practice which is said to net 
him $40,000 a year. He is short and slightly built. His 
wife,who was a niece of the late Judge Sanford,of New 
York city, died six years ago, leaving two sons and a 
daughter, the eldest being a boy of ten years. He has 
a fine home on the south-west corner of Seventy-third 
street and Madison avenue, and a country residence at 
Southampton. With the exception of Judge Story, he 
is said to be the youngest man ever appointed a Su- 
preme Court justice. His brother, Joseph C. Horn- 
blower, is an architect in Washington, and his sister is 
the wife of Kugene Stevenson, a lawyer of Paterson. 
President Cleveland’s friends in New York, espe- 
cially those among the lawyers, say that Mr. Horn- 
blower’s appointment was suggested first by the presi- 
dent’s personal regard for him, and, second, by the ad- 
miration for Mr. Hornblower’s ability, which the 
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tial chair, when he came from Washington, and joined 
thelaw firm of which Francis Lynde Stetson is the 
controlling spirit. Mr. Cleveland, as a lawyer in those 
days, frequently met Mr. Hornblower. The new jus- 
tice was also closely allied to Wayne MacVeagh, an- 
other member of Mr. Cleveland’s law firm. At a pri- 
vate dinner a short time ago Mr. Cleveland was sur- 
rounded by lawyers, and in his speech the president 
sxid that Mr. Hornblower was entitled to occupy one 
of the highest judicial places in the country. Since 
then it has been common property that Mr. Horn- 
blower was to succeed to the vacancy made by the 
death of the late Justice Blatcoford, and the appoint- 
ment was therefore no surprise. 

Mr. Hornblower was one of the committee of nine of 
the association of the bar of New York who signed the 
report condemning Judge Maynard for his actions 
when deputy attorney-general, in the case of the dis- 
puted election returns from Dutchess county. The 
purpose of the Bar Association was to have Judge 
Maynard removed from office, but it failed. 

Senator Hill this afternoon declined to discuss 
the nomination, but said that the Democrats of 
New York would be disappointed. ‘The Democrats 
of New York,” added the senator, “preferred the 
nomination of Judge Rufus W. Peckham, of the pres- 
ent Court of Appeals.” 

Senator Murphy stated that Judge Peckham had 
never been in any sense a candidate, but there was a 
feeling that he would be named, as he was an old 
friend of the President. Senator Murphy spoke highly 
of Judge Hornblower, and thought it a good selection, 
butadded: ‘Ido not deny that I should have pre- 
ferred Judge Peckham.”’ 

The nomination of Judge Hornblower goes to the 
judiciary committee, of which Senator Hill is a mem- 
ber. J. M. 

WASHINGTON, Sept. 19. 


THE DocrRINE OF STARE Dectstis—NEwW YORK CASES 
REVERSED. 


Editor of the Albany Law Journal: 

{n your issue of September 9, 1893, you comment 

upon the doctrine of stare decisis and several cases in 
which the Supreme Court of Pennsylvania reversed 
several of their decisions. It may be well to call at- 
tention to cases in this State, where our Court of Ap- 
peals, in cases presenting precisely the same state of 
facts, overruled prior decisions of the court of last re- 
sort. \ 
One well-known case affected the construction of a 
willrelating to real estate. Medcef. Eden case. In 
Miller v. Emans, 19 N. Y. 386, the Court of Appeals 
overruled the decisions of the Court of Errors in the 
Eden case. 

In the brief of Mr. Noyes in Beekman v. Bonsor; 23 
N. Y. 575, he says, at page 636: ‘‘I may be pardoned 
here for reverting to the force of the authority of 
Williams v. Williams to say a single word more about 
it. Ido not fora moment suppose that the doctrine 
for which I am contending will unsettle any point of 
law actually adjudicated in that case, and necessary to 
its determination. And as thatcase did not concern 
real property, it is not necessarily conclusive. Even if 
it should be deemed in conflict with any views now 
presented, it may perhaps be reviewed. The cases to 
which I have already called the attention of the court 
as authorizing a re-examination of a decision once 
made (Miller v. Emans, 19 N. Y. 384, overruling Pelle- 
treau v. Jackson, 11 Wend. 10; Jackson v. Waldron, 13 
id. 178; Edwards v. Varick, in the Court of Errors in 
1846), are in point, and furnish an ample justification 
for asking a reconsideration of this most important 
question. There, the court overruled decisions of the 








highest court of this State, one of them made a quarter 
of a century since, and in doing so, in my judgment, 
has returned to the true rale. The other cases I also 
cited show that upon principle the point may be recon- 
sidered. The thing chiefly important in the adminis- 
tration of justice, so far as the stream of authorities 
goes, as a general rule, is that there should be sound 
doctrines rather than unsound cases. The rule, as I 
take it to be, is that an erroneous case should not be 
followed unless ithas become arule of property, and 
incorporated itself with the interests and usages of the 
community. To deny a court the power of correcting 
an error in its decisions is to give it the capacity of re- 
pentance without the ability to amend.”’ 

In Roe v. Strong, 107 N. Y. 350, the court decided 
that the evidence was not sufficient to establish the 
presumption of a grant of a fee to land between high 
and low-water mark. In the same case, upon a second 
appeal (see 119 N. Y. 379), the court expressed doubts 
as to the correctness of their former conclusion. Upon 
a third appeal (see 137 N. Y. 592) the court overruled 
their first decision, and sustained the plaintiff's claim 
of title. 


New YORK, Sept. 12, 1893. JoHN MACKLIN. 


—_——__.——_——__— 


NEW BOOKS AND NEW EDITIONS. 
LAW OF FoREIGN CORPORATIONS, BY WILLIAM L. 
MURFREL, OF THE ST. Louis BAR. 

This is a work of concise and clear statement, which 
gives general rules and principles regulating foreign 
corporations doing business without the State under 
whose laws they are formed. These rules and princi- 
ples are amply and fitly upheld by citations from the 
decisions of the different States, which citations appear 
at the foot of the page where reference to the decision 
is made, and are also collated at the beginning of the 
book. The index is full and most complete, giving 
each section of the different chapters, with a digest of 
what each section contains, appearing in numerical or- 
der. The work is a credit to its author and publisher. 
Published by Central Law Journal Company. 
SILVERNAIL’S PENAL CODE AND CODE OF CRIMINAL 

PROCEDURE. 

This work is comprehensive, containing all the 
amendments to the Codes made by the Legislature in 
1893, together with annotations of all the decisions 
down to September 1, 1893, of the State courts in rela- 
tion tothe two Codes. It is made especially practical 
by having full and cumplete forms of criminal proced- 
ure, with such changes as the amendments of 1893 ne- 
cessitate. The book is well bound in calf. Published 
by W. C. Little & Co., Albany, N. Y. 

THE INFRINGEMENT OF PATENTS, BY THOMAS B. HALL. 

This work is, as the author states in his preface, the 
doctrine of the-‘Supreme Court of the United States 
touching the subjects therein considered, presented 
without personal discussion. Each section has one 
reference on the bottom of the page on which it ends, 
and upon which decision the section is based. The 
printing is most attractive, being in large type and on 
very heavy paper. Published by Robert Clark, & Co., 
Cincinnati. 





NOTES. 


[* is meet that breach of promise cases should be 
heard in a court-house.— Boston Transcript. 


A case is recorded of a young German whose be- 
trothed had amassed sufficient money in America to 
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pay for his ticket from Hamburg. He was detained on 
his arrival by the immigration authorities, who were 
of the opinion that the importation of a husband was a 
distinct infraction of the Alien Contract Labor Law. 


Editor of the Bazoo—‘' You'll have to send this 
manuscript back to Jones. I don’t want to offend him. 
Tell him it possesses merit.’’ ‘*Sub-Editor—‘ Merit! 
Why it’s positively the worst thing Lever saw. What 
merit can you see init?’ Editor—‘** Why some of the 
words are spelled correctly.—Kate Field’s Washington. 


In acase beforea Missouri Circuit Court lately, there 
were two issues, one of equity and one of law, which 
the Court was inclined to hear at different times and 
in the order named. Not so the learned attorney, 
who contended that the law issue must be first sub- 
mitted because it is one of Broom’s oldest maxims that 
“equity always follows the law! ” 


Samuel Randall, a New York dentist, has just lost a 
suit for $125 for professional services through neglect- 
ingto use acalendar. He swore that each item in the 
bill was entered on the day on which the service was 
rendered, but the bill produced in court showed 
charges on February 29 and 30 and on April 31. The 
court unkindly regarded these entries as suspicious, 
and threw the case out. 


In 1864 Peter E. Armstrong and Hannah, his wife, of 
Sullivan county, Penn., deeded four square miles of 
land to “Almighty God and to his heirs in Jesus Mes- 
siah.”’ The intention was to remove the land from 
bargain and sale forever, as a testimony against indi- 
vidual ownership of land. The deed was properly re- 
corded, and both makers died a few years later. Re- 
ceutly the land was sold at auction for non-payment of 
taxes. 


A criminal whose day of execution bad arrived was 
asked by his jailer if he had any last favortoask. ‘I 
have sir,”’ said the condemned man; “and it is a very 
slight favor, indeed.” *‘Well, if itis really a slight favor, 
I can grant it. What is it?” “I hanker for a few 
peaches to eat.’’ ‘‘ Peaches!” exclaimed the jailer, 
“why they wont be ripe for several months yet.” 
** Well,”’ said the condemned man, “ that doesn’t mat- 
ter—I'll wait. ” 


On one occasion, while sitting in the Court of Ap- 
peals, ayoung lawyer was arguing a case before that 
august tribunal. ‘‘ There is a point that I wish to par- 
ticularly impress upon the court.’” ‘‘Where do you 
get yourlaw?” asked Judge Grover. * From the Court 
of Appeals. Permit me to read a decision banded 
down by Judge Martin Grover.” ‘All right,” said the 
sturdy judge, comp!acently. ‘*That is goodlaw. Keep 
rigbt on, young man.” —Utica Observer. 


George Clark, a well-known nigger-minstrel,was once 
being bullied in the witness-box by a barrister of the 
old blustering school. ‘* You are, I believe, what is 
know as a nigger-minstrel?’’ queried the barrister, 
superciliously. *‘ Yes, sir.’ “Hum! Rather a low 
calling, is it not?” ‘* Perhaps it is,’’ answered the cor- 
ner-man, ‘but it is so much better than my father’s 
that I’m rather proud of it.” ‘‘Oh, indeed. And pray 
what was your father?”’ ‘ He wasabarrister.”” Cross- 
examination concluded.—/rish Law ‘T'imes. 


It is impossible to read Lord Justice Bowen’s finely- 
phrased judgments in the ‘“‘ Reports” without being 
made aware that he possesses a considerable power of 
gentle irony as well as of lucid expression. It is said 
that when the judges met to consider the terms of 
their address on the occasion of her majesty’s jubilee 
an objection was raised against the words ‘ conscious 





as we are of our shortcomings,” and that Lord Justicg 
Bowen suggested that the phrase should be altered 
into * conscious as we are of one another’s shortcom. 
ings.’’—London Law Journal. 





Rufus Choate was once called into Maine to defend 
a brother lawyer who was under a cloud; and while 
preparing the case, he was taken sick, the party in 
whose cause he was acting having to appear before 
him in his chamber with his witnesses. One of the 
latter was a good deacon, who was deeply interested in 
the case, and was very earnest in deprecating the 
wrong done his legal friend. ‘‘ Well, Deacon,” said the 
great lawyer, ‘‘ what do you think of the treatment of 
your friend?” *‘I think,’’ was the startling reply, 
“that itisad—d shame!" ‘That is my opinion,” 
said Mr. Choate; ‘‘ but you bave given it a pious em- 
phasis which I would never have aspired to.” 


An American geutleman recently came to me witha 
letter of introduction, which commanded my respect, 
and in showing him all that there was to be seen of the 
courts of justice building, I took him into the few 
courts which were sitting, and showed him also some 
of the courts which were empty and unused. These 
latter excited his admiration greatly. ‘‘Whatasplendid 
system it must be,’’ he said, ‘*‘ which enables so many 
courts to be closed because there are no cases waiting 
to be heard.’”’ I had toenlighten him on that point— 
but this is merely in passing. My turn for enlighten- 
ment quickly followed when I took the visitor into a 
divisional court. Oneof the two judges was keenly 
thrashing out the point before the court in a sort of 
running conversation with counsel. The other judge 
was not merely visibly, but audibly asleep. I watched 
our visitor carefully, not, I confess, without a feeling 
of chagrin at having brought him there. When he left 
the court he said quite gravely, ‘‘ You have two judges 
sitting together in that court. Isthat in order to make 
sure of having one judge awake.’’—London Solicitors’ 
Journal. 


While practicing law in Illinois Abraham Lincoln 
often went to neighboring towns to try cases that were 
brought before the judge who travelled on that Circuit, 
and it was often the case that several lawyers met at 
these sessions of the Circuit Court. Among the num- 
ber gathered on one occasion was a lawyer whose briefs 
had been so few that his wardrobe had been somewhat 
neglected, and his trousers had done service so long 
that the part that is subjected to the greatest wear 
among those of a sedentary mode of life, had broken 
from its moorings in one or two places and gone hope- 
lessly adrift, leaving the inner garment exposed, ex- 
cept that it was concealed from observation by the 
skirt of a rather short sack coat. The court-room was 
a primitive temple of justice, wherein the judge en- 
sconced himself behind a long table, aud the lawyers 
occupied seats in front of it. The lawyer with the 
‘break away” pants had a case to argue before the 
judge. He was very emphatic in his gestures, and had 
a habit of leaning forward and pounding the table when 
he was much in earnest, and every time he did so his 
short coat would climb up his back and expose his 
“shining shore” of poverty with a flag of truce flying: 
One of the lights of the law sitting near—as was also 
Mr. Lincoln—* caught on”’ to the ludicrousness of the 
situation, and drew upa subscription paper which read 
as follows: ‘‘ We, the undersigned, hereby agree to pay 
the sums set against our names for the purpose of pur- 
chasing a new pair of trousers for Lawyer x 
After being passed to several, who carried on the joke 
by signing, it was handed to Mr. Lincoln, who, after 
reading it, took his pencil and wrote: ‘* Owing to the 
depleted condition of my own purse, I am unable to 
contribute any thing to the end in view.” 
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ALBANY, SEPTEMBER 30, 1898. 








CURRENT TOPICS. 


HE president of the New York State Bar Asso- 

ciation, Mr. J. Newton Fiero, has addressed to 

all the members of that body a circular letter in 
which he says: 

“The revision of the Judiciary Article of the Con- 
stitution has, for several years past, been a matter of 
great interest to the profession throughout the State. 
The movement in favor of revision was so strong in 
1890, that it resulted in the appointment of a commis- 
sion for the purpose of considering the question, which 
sat during the summer of that year, and reported to 
the Legislature of 1891. No action was ever taken 
upon that report. 

“At the coming general election, delegates will be 
selected to meet in convention on the second Tuesday 
of May next, to revise the Constitution. The considera- 
tion of the Judiciary Article will be within the scope 
of their duties. 

“The nomination of five delegates to this convention 
from each Senatorial district and of fifteen delegates 
for the State at large, will be made at a very early day. 

“In view of the importance of this question to the 
profession, it is urged upon the members of this Asso- 
ciation that they make active and earnest effort to se- 
cure the selection of at least one delegate from each 
Senatorial district, and so many delegates at large as 
it may be possible to obtain, who shall not only be in- 
terested in this question, but by reason of character, 
standing, experience, and study of the subject-matter, 
shall be qualified to propose amendments and discuss 
the questions arising with reference to the Judiciary 
Article, in such a manner as to bring about the best 
possible results in the interest of the Bar and the 
people of the State. 

“You are earnestly requested to give this matter 
your personal attention in your district, in the seleo- 
tion of delegates to both Senatorial district and State 
conventions in order that there may be a proper rep- 
resentation of the sentiment of the Bar of the State 
in the convention.” 


There is nothing partisan in this letter; its sug- 
gestions are equally applicable to all parties. It 
will do good service if it arouses interest in the sub- 
ject, and promotes the active exertions of the mem- 
bersof the Bar to secure the nomination of delegates 
to the constitutional convention who will have in- 
telligent appreciation of its importance. 


The Boston Herald says, the shock that passed 
over the public mind on learning that Mr. Frederick 
L. Ames left no public bequests, when he was the 
richest man in New England, and when its institu- 
tions, intellectual and religious, had their weight in 
shaping his career and giving him influence and 
honor in the community, is not easily overcome. 
When one of the Astors dies, he makes a bagatelle 
of bequests which may be regarded as a sop to Cer- 
berus, and goes on his way to the portal which St. 
Peter is supposed to guard, but here is a wealthy 
Unitarian, who has had the power to amass a for- 
tune, and who has had to the fullest extent the 
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satisfactions out of life that go with large fortunes, 
arranging finally his worldly affairs as if he had no 
more responsibility to the community than any 
laborer who helped to erect one of the stately struc- 
tures which he built. Mr. Jay Gould died the other 
day and did the same thing. His son cares for the 
Gould property, as Mr. Ames’s son will in time care 
for the Ames property, and these great estates will 
be kept intact. No one will deny that there is a 
certain economic strength in the conservation of 
estates. The immense Vanderbilt property has been 
kept intact, but in the hands of those who control 
it, or much of it, has become a blessing to the com- 
munity, and is being administered in such a way 
that the people at large whose labor has been ab- 
sorbed by it are very much better for its existence. 
The late Leland Stanford was one of the wealthiest 
men in America, and by the death of his son he was 
compelled to dispose of his property in a way that 
would keep the estate together and hand it down 
intact for the benefit of future generations. The 
Leland Stanford, Jr., University is the wise outcome 
of his liberal plans, and it may result in making him 
the most liberal benefactor to public education 
whom the world has yet known. He built upon 
the life of hisson, but God taught him how to build 
for eternity through that son. Mr. Ames could 
never have amassed the great estate with which his 
name is identified if he had not gathered into his 
hands by such means as the common transactions of 
life allow in using the results of the labor and energy 
and influence of others so as to swell almost beyond 
precedent his own personal gains. The law by 
which such a process is carried on suggests also the 
higher law of distribution, and it is implied in the 
general expectation of the community that some 
recognition of this higher law will be made. The 
public has learned to expect from its millionnaires 
something more than the purely personal ends for 
which money may be used, and it is a notable mark 
of our civilization that private individuals, who 
have it in their power to do munificent things, are 
constantly meeting the public necessity in the 
various lines of human brotherhood by benefactions, 
through which they leave the world better than 
they found it. 


. It is to be remembered, however, that Mr. Ames 
was a generous giver to public charities during 
his life, and although he left nothing in writing 
concerning any public bequests, he had in conversa- 
tion with members of his family expressed a deter- 
mination to leave something to several charitable 
and educational institutions; but at the present 
time the executors are unable to state positively the 
institutions to be remembered, save that Harvard 
University will receive a generous donation. The 
amount the executors are now unable to state. Mr. 
Ames’s death occurred so suddenly that he had not 
arranged this matter as he desired. For the last 
dozen years Mr. Ames was a constant and liberal 
benefactor of Harvard, of whose corporation he was 
a sagacious and efficient member. During that time 
he has given the university about $100,000, largely 
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to form new funds and increase old ones, He was 
also a continual giver for the university’s immediate 
needs. 





Speaking of bequests by the rich, the last will and 
testament of Lord Calthorpe, which has just been 
probated in London, is a pretty good sample of gen- 
erosity to one’s servants. Lord Calthorpe was a fine 
old sportsman, and he bequeaths to the trainer of 
his horses $80,000. His cook gets $5,000 and so 
does his studgroom. His London coachman gets 
$6,000, his hall porter $2,000, his two housekeepers 
$1,000 each, his private chaplain $1,000. One of 
his real estate agents receives $15,000, while another 
gets $10,000. Each indoor and outdoor servant in 
London, at his country places and at Newmarket, 
receives an entire year’s wages, while the gardener 
and the valet are left $7,500. It is remarked that 
this will is by no means an isolated instance of gen- 
erous recognition of faithful domestic service among 
Englishmen, and under the circumstances it be- 
comes easy to understand why English servants, 
and Continental ones as wel!, should remain so long 
in one place and render such good and faithful 
service. 


The paymaster-general of the army has asked 
Secretary of War Lamont to decide “ whether an offi- 
cer of the army on the retired list is to be denied the 
salary appropriate to his rank because he has been 
elected a member of Congress.” The case of General 
Daniel E. Sickles, who is a member of Congress and 
a major-general on the retired list, is the occasion 
of this question. Section 6 of article 1 of the Con- 
stitution declares that ‘‘No person holding any 
office under the United States shall be a member of 
either House during his continuance in office.” A 
retired army officer stands in a peculiar relation to 
the government. He is a pensioner rather than an 
office-holder. He has his rank, but no duties and 
noauthority. Probably therefore this constitutional 
prohibition does not apply to such retired officers. 
There seems to be no other obstacle to General 
Sickles’s receiving double pay, if this interpretation 
of his relation to the government holds good. The 
precedent of General Rosecrans, who drew his re- 
tired pay and at the same time pay as register of 
the treasury is cited in support of General Sickles’s 
right to double pay. The Attorney-General decided 
in 1877 that section 1763 of the Revised Statutes 
did not apply to Rosecrans’s case. 


A writer in the Law Student's Helper makes some 
interesting remarks and suggestions in regard to 
the choice of a location for a young lawyer who is 
about to put out his shingle for the first time. 
‘*Some men,” he says, ‘‘ will succeed in small com- 
munities who cannot in large ones. I have seen 
men successful in town, who, on coming into the 
city, seemed constantly affected with a sort of stage 
fright, the rush and rattle of business evidently un- 
nerving them. To most young lawyers, business 
comes at first slowly, but I am inclined to think 
that the stranger who locates in acity will get busi- 





ness sooner than were he to locate in a strange town, 
There is more of a floating, transient business in the 
cities than in the towns; more new people, new en. 
terprises, new business coming into cities, and to 
gain this the new man in the city stands a fair 
chance alongside of the old resident. Of some 
cities it may be truly said that every year or two 
they are made over —so many new people come in, 
in that time, that the man who has been in the city 
a few years is in nearly as good a position as to get. 
ting the business of this new element as is the old 
lawyer. A mistake, a slip, an error, innocent or 
otherwise, may, in a country community, cost a man 
his entire future success, for everybody is in position 
to hear of it in all its magnified proportions. Just 
as heinous a mistake or failure in the city is buried 
in the onward rush of city life and soon forgotten, 
I lost the first case I tried. It was before a city 
court; not a dozen people knew or cared whether! 
conducted the case properly or not. Had this ill 
turn of fortune struck me in the opening of my 
career in my country home, wise heads would have 
been shaken very dubiously over the probable out- 
come of that young man’s efforts as a lawyer, and 
somebody, if not several bodies, would have been 
tempted when they wanted a lawyer to remember 
my failure. Young men are more likely to succeed 
if located away from home. That is strange, but 
there are a good many reasons why the statement 
should be true, Isn’t it experience that it is easier 
to do business with strangers than with friends? 
Isn’t there a sort of perversity about some things 
plainly manifested in our failing to honor and respect 
merit that exists in our very midst until all the 
world beside has called upon us to pay it proper 
respect? The boy at home is still the boy, though 
long since a man, and the boy at home will still be 
doing a boy’s work when he ought to be doinga 
man’s. There is nothing to bring out a man’s ability 
like a good single-handed tussle with life. He gets 
it best away from home. There area thousand and 
one reasons why in individual cases the boy should 
stay at home, but the average boy had better strike 
out and blaze a path for himself. Fees are higher 
in the city, and are paid more promptly and will 
ingly. On the other hand, rents are higher, and 
living, if one hasa family, more expensive. A 

bar library is open to the practitioner and student 
in the city, whereas the country lawyer is circum 
scribed in his work by being confined to such text 
books and reports as he and his neighbors may have. 
On the other hand, the country lawyer has more 
time for a thorough study of his cases, and 
frequently, for that reason, prepares his case better 
than does he of the city. In the law, asin any thing 
else, a little well learned is better than much poorly 
learned, With a less number of cases and longet 
recesses of court, the country lawyer has the advan- 
tage over his city brother, who frequently is cou 
pelled to answer to several cases in several courts at 
one time, and rushes from one to the other ill pre 
pared. This makes of the city lawyer 4 ready, ad- 
venturesome, tactful, and ofttimes tricky and wo- 
scrupulous antagonist, for what cannot be won by 
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reason of good sound study and preparation, must 
be won, if at all, by artifice and a bold show of con- 
fidence, which of itself often wins. There is, for 
this reason, often more clean, wholesome satisfaction 


. inacountry practice than in a city practice.” 


The season for harvesting another ice crop will 
soon be here, and it may be of interest to many of 
our readers to know that the Supreme Court of Iowa, 
in the recent case of Marsh v. McNider, decided that 
a lease of a tract of land including half the bed of 
a stream gives the lessee whatever rights the lessor 
has to cut and remove the ice. The court, per 
Robinson, C. J., says: 


It is well settled that, under some conditions, water 
and ice are to be regarded as real estate, belonging to 
the owner of the land which is beneath it. See State 
v. Pottmever, 33 Ind. 402, and cases therein cited; 9 
Am. & Eng. Enc. Law, 853. And, when that is the 
case, the land-owner or his assign has the exclusive 
right to gather aud dispose of the ice for his own 
benefit, subject to the rights of other riparian owners. 
See Bigelow v. Shaw, 65 Mich. 341, and cases therein 
cited. In this State the owner of land has the right 
to use so much of the water of a stream flowing over 
it as is necessary to supply what are termed his 
“natural wants.” Spencer v. McDonough, 77 Iowa, 
461; Ferguson v. Manufacturing Co., id. 576. Where 
he does not own the soil under the stream, as where it 
is meandered, and his ownership does not include its 
bed, he has no exclusive right to the ice which forms 
in it. Serrin v. Grefe, 67 Iowa, 197. In such cases, 
whoever has lawful access to the stream may use the 
water and the ice which forms therein in such manner 
as does not interfere with the rights of the riparian 
owners. Brown v. Cunningham, 82 Iowa, 515. Whether 
the ice which forms in arunning stream is to be re- 
garded technically as a part of the land over which it 
is formed or to which it is attached is a question wedo 
not find it necessary to determine. It is water con- 
gealed, and, although more readily secured and con- 
trolled for many purposes than water, it is in most re- 
spects subject to the rules which govern the rights of 
the riparian proprietor to the water. Ice may be 
attached to his land, but it was not produced by the 
land, drew nothing from it, and will give nothing to it. 
It is transient by nature, and will soon disappear, un- 
less prevented by the labor of man. It is a product of 
the changing seasons, which the occupier of the soil 
May ase as he might have used the water from which 
itwas formed. If he own the land under it, he may 
use the ice as he might have used the water, to supply 
his natural wants, and for other purposes, 8o far as he 
can do so without affecting the rights of others, as of 
lower owners on the same stream. Such use appertains 
to the land, and belongs to him who has the right to 
Possess and use it. In this case that right was con- 
ferred upon Fulghum, by virtue of the lease. It issaid 
that his lease was for ordinary farming purposes only, 
but, if that were true, he would have had the right to 
use so much of the water and ice as he required for 
such purposes. The lease however does not restrict 
the tenant. to the use of the premises for agricultural 
purposes only, but gives him the right to the ‘free 
and uninterrupted occupation thereof,’’ and necessarily 
the right to use them and their appurtenances. Noth- 
‘ng was reserved, excepting timber not required for 
repairing fences. The leased premises included one- 
half of the bed of the stream, and such rights as the 
owner had in the stream itself. He retained no right 


to enter upon the premises to gather ice, and his 





of the opinion that the lease gave to the tenant the 
right to cut and remove the ice in question, and find 
that such right was assigned to the defendants. 


Last winter Judge Lorrigan of the Superior Court 
of Santa Clara county, California, had the unpleas- 
ant duty thrust upon him of hearing a peculiarly 
unpleasant divorce case. Before entering upon it 
he had the court-room cleared and ordered the news- 
papers not to publish any report of the proceedings. 
The San Jose Mercury disobeyed this order. Its 
editor and publisher, Charles M. Shortridge, was 
promptly hauled up for contempt of court. He put 
in an answer containing this contention among 
others: 


This respondent further states that he has been ad- 
vised, and verily believes, and believed at the time of 
said publication, that he was exercising, as said editor 
and publisher, and as an individual, in making said 
publication of said fair and true report of the testimony 
and proceedings of said court, a constitutional right 
and privilege with which no court, by any valid order 
or decree, could interfere. 


The judges did not find this answer satisfac- 
tory, and a fine of $100 was imposed. The matter 
was at once taken to the Supreme Court of the 
State which now decides, all the justices concur- 
ring, that the Superior Court punished Editor Short- 
ridge improperly. They annul the proceedings in 
his case and (of course) remit the fine. With regard 
to the power to punish for contempt they say: 


Although the power is necessarily an arbitrary one 
to a great extent, it has been exercised by courts, in 
this country at least, only as an auxiliary means to at- 
tain the ends of justice. If abused by judges at all, it 
has been only in the rarest instances. No one has 
realized more than the judges themselves the fact that 
a court cannot coerce the respect of the people for it- 
self or its decisions, and the very delicacy of the power 
has proved to be the safeguard aguinst its abuse. 


With regard to the right to publish reports of 
what is said and done in the court-room the justices 
say: 

In this country it is a first principle that the people 
have a right toknow whatisdone in theircourts. The 
old theory of government which invested royalty with 
assumed pefection, precluding the possibility of wrong 
and denying the right to disouss its conduct of public 
offices, is opposed to the genius of our institutions, in 
which the sovereign will of the people is the paramount 
idea, and the greatest publicity to the acts of those 
holding positions of public trust and the greatest free- 
dom in the discussion of the proceedings of public 
tribunals that is consisteut with truth and decency are 
regarded as essential to the public welfare. * * * 
What one may lawfully speak he may lawfully write 
and pubiish. The rights thus preserved by the Con- 
stitution are dear to the heart of every American, and 
their exercise can be complained of by courtsin sum- 
mary proceedings only when the publication or speech 
interferes with the proper performance of judicial 
duty. If there has been no such interference there has 
been no contempt. 


The justices do not say that the article published 
by Editor Shortridge was a nice one —it was very 
much the contrary —nor that he did a nice thing 
in publishing it. They agree with the judges of 
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stantee acquired none as against the tenant. 


the court below that the publication of ‘‘low and 
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filthy divorce cases” is demoralizing, and should 
be prohibited by positive legislative enactment. 
But they hold that it has not beeen so prohibited 
as yet in California, that courts are not conservators 
of public morals, and that right motives in the 
judge do not justify a wrong use of the judicial 


power. 


Mr. William B. Hornblower, of New York city, 
whom President Cleveland has just appointed as 
an associate justice of the Supreme Court, in 
graduating from Princeton after a brilliant college 
career in 1873, carried off the class of ’59 prize in 
English literature. Mr. Hornblower is a member of 
the committee on law reform of the State Bar As- 
sociation, and read a paper, at its last annual meet- 
ing, on the Supreme Court, favoring the organiza- 
tion of that tribunal on the lines laid down by the 
Constitutional Commission of 1890. 


A volume on ‘‘Comparative Administrative 
Law” —an analysis of the administrative systems, 
national and local, of the United States, England, 
France and Germany —has been prepared by Pro- 
fessor F. J. Goodnow, of Columbia College, and 
will be published by the Putnams. 


——_—__—_ 


ADDRESS BY J. NEWTON FIERO, PRESI- 
DENT OF THE NEW YORK STATE BAR 
ASSOCIATION, AT THE OPENING OF THE 
ALBANY LAW SCHOOL, SEPTEMBER 19, 1893 
—METHODS OF STUDY OF THE LAW. 


HE wost eminent of leading lawyers in the field of 
jurisprudence and law reform, in an address at 
the opening of a school for the study of the law, some 
thirty years ago, in discussing the desirability and ne- 
cessity of the law school for the education of stu- 
dents, said, speaking of the science of jurispru- 
dence: ‘‘How shall this science best be learned? 
There are three methods: the private study of books, 
the advice and aid of practitioners, amid the bustle 
and interruptions of practice ; and the teaching of pub- 
lic schools. The inadequacy of the first is obvious, the 
disadvantages of the second are too painfully known 
to all of us who studied in that way, and the third 
is, beyond question, the most efficient and com- 
plete,’’ and proceeded to answer the question pro- 
pounded, as follows: ‘* There is as much need of pub- 
lic schools for the law as for any other science; there 
is more, for the greater the science the greater the 
need. Above all others, this science, 80 vast, so com- 
prehensive, so complicated and varied in its details, 
needs to be studied with all the aid which universities, 
professors and libraries can furnish.”’ 

The experience of three decades since the delivery of 
that address has confirmed the judgment of Mr. Field 
as to the necessity for public schools forthe study of 
the law, modified somewhat bowever by the result of 
general experience of students, and of the bar, in favor 
of aportion of the term of study in the office of a 
practicing lawyer, inorder to enable the student to 
learn the practical side of affairs, such as cannot be 
gathered in the schools. There is no longer any ques- 
tion or controversy as to the usefulness of the law 
schools, and as to their necessity as an instrumentality 
for enabling the student to study the theory of juris- 
prudence, and acquire a thorough knowledge of the 
substantive law. 





This question being at rest however, another of 
much interest to the student has arisen, namely, as to 
the best method in which the study of the law can be 
carried on in the law school, or perhaps, stated in ap. 
other form, as to the best method of instruction in 
the law. Upon this question diverse opinions haye 
arisen among lawyers and iustructors, each of several 
systems having its warm adherents, some of whom 
are unable to see any thing of merit in any system 
other than their favorite method. 

First in order, and oldest in point of time, is the 
study of text-buoks, the use of elementary works on 
different topics of the law by memorizing a certain 
number of pages in such a way as to prepare the stu- 
dent for an examination upon the topics under con- 
sideration. This has the advantage of following the 
ordinary methods of teaching in primary schools, col- 
leges and universities, and gives the student an oppor- 
tunity, in fact requires him, to acquire a thorough 
knowledge of that portion of the text books assigned 
him. He is enabled to become acquainted with the 
style and method of the best elementary writers, and 
to obtain a historical as well as a comparative kunowl- 
edge of the law. The difficulties surrounding this 
method are that the student, in memorizing, while ac. 
quiring a large fund of useful information, does not get 
the spirit of the !aw. Much of learning is to be found 
in the text-books that is obsolete and useless, the only 
value of which is to give the student an acquaintance 
with the progress of the law, but at the same timeren- 
ders it difficult for him to distinguish between the 
law as it existed a century ago and as it stands to-day, 
with the progress in jurisprudence made in the nine- 
teenth century. As in the study of Blackstone, the 
student finds the law as it existed in the eighteenth 
century, without any thing, except possibly notes by 
editors, to indicate in what respect changes have been 
made by statute. The result of this difficulty has been 
to bring into vogue students’ manuals of the law, 
treating upon different questions, giving the law as it 
exists to-day in the reports and statutes. These mono- 
graphs however necessarily give no history of the evo- 
lution of the law, and the student acquires no acquaint- 
ance with the masters of legal literature, thus losing 
one of the great benefits arising from the use of ele- 
mentary works. 

Out of these objections to the use of text-books as 4 
basis of instruction arose the oral and written lecture 
by the instructor, to be taken down by the student in 
its entirety, in his note-book, or requiring him to 8e- 
lect, if the lecture is given orally, those portions which 
the lecturer may deem most important upon the ex- 
amination. This method gives the principles of the 
law as selected by the instructor, eliminating anim- 
portant rules and obsolete decisions and statutes, ena- 
bling the instructor to bring to the mind of the stu- 
dent that.portion of the law which he deems most im- 
portant and desirable for the student to master. The 
taking of notes by the student serves to concentrate 
his attention and fix the lectures in his memory, but 
he obtains no familiarity whatever with the working 
tools of the profession, namely, elementary treatises, 
text-books and reports, except in so far as he may be 
required to examine cases cited from the reports. He 
may be careless with reference to the taking of bis 
notes and supply the omission from the note-books of 
his fellows, and he receives, by this method, no traiu- 
ing whatever in the way of discriminating as to the 
relative importance of different rules and principles, 
receiving no instruction or experience in the methods 
of study he must follow as a practicing lawyer. 

To obviate the difficulties and objections to the other 
two methods, what is known as the * Case system,” bas 
been brought into use, and urged upon the profession 
as affording a remedy for the shortcomings of the other 
methods of instruction. A leading case, bringing out 
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clearly and distinctly an important principle of the 
law, and perhaps, considering it historically, as well as 
with reference to its present application to the factsin 
hand, and distinguishing the various authorities bear- 
ing upon that question, is placed in the hands of the stu- 
dent, and he is required to familiarize himself with the 
facts and the law as laid down in its application to the 
circumstances of the case, thus bringing him directly 
to the work which he must have in hand when called 
to the bar, by applying legal principles to the facts and 
circumstances of a particular case. He thus obtains 
the law fromthe original sources, namely, the decis- 
ions of the courts as embodied in the opinions of the 
judges, and learns to discriminate and distinguish as 
to the relative value of different authorities. 

This method however is open to the objection that 
it somewhat narrows the field of thought of the stu- 
dent, and to some extent cramps the faculties and lim- 
its the extent of his information and inquiry. It is 
rare that an opinion can be found which covers fully 
inallits bearings the questions sought to be presented 
to the student, or that all the principles desirable to be 
brought to the attention of the class can be found 
within such arange of cases as it is possible to place 
before him, and which he will have time and oppor- 
tunity toassimilate. Since the opinions pass presuma- 
bly only upon the questions presented to the court, and 
as but few questions are presented in a single case, 
perhaps involving only asingle principle of law, it is 
difficult, if not impossible, to make such selection of 
cases as will enable the student to obtain such a view 
of the law as is desirable and necessary, by this system 
alone. 

In connestion with these three distinct systems of 
teaching, to a greater or less extent, is used recitation 
in the class-room and ural and written examination. 
In fact recitation and examination are a part of every 
system of instruction. In some instances there is added 
to this, in more advanced classes, discussion of le- 
gal principles by the student in the class-room, under 
the direction and control of the instructors, and in a 
few cases, for the purpose of teaching the practice in 
the courts, written papers and pleadings are required 
from the student, developing his knowledge of those 
tulesof procedure, to which bis attention may be called 
by the instructor. 

The question as to which is the better of the three 
methods of instruction referred to, namely, by study 
of text-books, lectures by the instructor, or the exam- 
ination of selected reported cases, remains unan- 
swered, and is likely to be a subject of discussion for 
some time tocome. Each has its shortcomings and 
defects. Each, as we have seen, has most excellent 
features. Each, taken by itself, has serious objections. 
Upon the whole, then, it would appear that the better 
method of instruction in the study of the law will con- 
sist of such a combination _of these systems as is 
adapted to the topic in hand, the instructor having 
charge of the class, and the ability and advancement 
of the students under instruction. 

There seems to be no serious difficulty in the use of 
the three systems in combination, together with the 
recitation, discussion and methods of practice referred 
to. As, for instance, in the study of the Code of Pro- 
cedure, the text of the Code may be placed in the 
hands of the student, with direction from the instruc- 
tor, for careful study of such sections and chapters as 
he deems it important, which should be memorized and 
thoroughly examined and understood. In the oral or 


Written lectures by the instructor on this subject to ac- 
company the study of the text, the lecturer may point 
out the relative importance of the different sections of 
the Code,the method of carrying on legal procedure, and 
such other topics as are necessary to a thorough under- 
standing of the subject, and he may cite leading cases 
in the courts upon points in controversy, or upon seo- 








tions which need further explanation or elucidation, 
in which the class may be called upon to examine the 
facts and the application of the rules of law in these 
cases, being required to make notes of the lecture and 
called upon in the class-room ,for recitation upon 
the text, the subject-matter of the lecture and the 
cases cited, supplemented by a discussion upon any 
mooted question, and the preparation of papers such as 
are required in the progress of actual litigation, thus 
combining all the methods spoken of, in a man- 
ner which seems to develop the better features of all, 
and to avoid the more serious objections to each, sup- 
plementing the deficiencies of each system by the ex- 
cellencies of the others. 

Such acombination of methods of instruction may 
not be necessary or desirable as to all topics considered 
in the class-room, but to a greater or less extent the 
same method, it is believed, may be followed with most 
excellent results, thus giving the instructor the widest 
latitude in the method of communicating instruction 
and giving to the student the most abundant oppor- 
tunities for the study of the elementary works of the 
best text-writers, and the examination of the opinions 
of the most ableand learned judges, under the direction 
and advice of the instructor, as embodied in oral and 
written lectures, where their proficiency can be tested 
by their class recitations and oral and written exami- 
nations, as well as by discussion in the class-room, 
and practice in the method of carrying on litigation. 

» Such method of teaching and such method of study, 
it is believed, cannot but bring about most desirable 
results, and the Albany Law School will, as heretofore, 
endeavor to follow that system, or combination of 
systems, of instruction which will best tend to make 
competent and thorough lawyers, who shall be a credit 
to the institution as well as ornaments to the profes- 
sion. 





CHECKS—PRESENTMENT FOR PAYMENT— 
REASONABLE TiIME—DAMAGES—CUSTOM 
OF BANKERS. 


NEBRASKA SUPREME COURT, JUNE 30, 1893. 


First Nat. BANK OF WyMORE v. MILLER. 


On Saturday, the 3ist day of May, 1890, about the close of bank- 
ing hours, one M, indorsed in blank, and deposited to his 
credit in a bank of Wymore, Nebraska, certain checks 
drawn to his order by one B. on a bank in Courtland, Ne- 
braska. Wymore, and Courtland are twenty-seven miles 
distant from one another, but connected by telegraph, 
telephone and railroad lines; and a mail left Wymore at 6 
p. M. daily, arriving at Courtland at 9 Pp. m. the same day. 
The Wymore bank made no inquiry of the Courtland bank 
as to whether the checks were good, nor did it at any time 
advise the Courtland bank that it held the checks, but on 
the day of their receipt mailed said checks to a bank in St. 
Joseph, Missouri, which bank sent them by mail to a bank 
in Omaha, Nebraska, and this latter bank sent them 
by mail to the bank in Courtland, at which they ar- 
rived on June 5, and were then protested for non-pay- 
meut. Held, that the Wymore bank did not present the 
checks for payment to the Courtland bank in a reasonable 
time, and that the indorser, Miller, was thereby discharged. 

An ordinary check is not designed for circulation, but for im- 
mediate presentment, and, to charge an indorser, must be 
presented with all due dispatch and diligence consistent 
with the transaction of other commercial business. 

Greater diligence is required in presenting ordinary checks for 
payment than in presenting bills of exchange. Whether an 
ordinary check has been presented for payment by the in- 
dorsee thereof in such a reasonable time as to hold the in- 
dorser must be determined from the facts and circum- 
stances of each particular case. 

No custom or usage among bankers as to the manner of pre- 
senting ordinary checks for payment will relieve them from 
the legal duty of presenting such checks for payment 
within a reasonable time. 
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In a suit by an indorsee against the indorser of an ordinary 
check, where the defense is that the check was not pre- 
sented for payment within a reasonable time, inquiry as to 
whether the indorser was damaged by reason of the failure 
to present the check for payment is immaterial. 


OMMISSIONER®S’ decision. Error to 
Court, Gage county; Appleget, Judge. 
Action by Abram L. Miller against the First National 
Bank of Wymore to compel payment of a balance. 
Judgment for plaintiff. Defendant brings error. Af- 
firmed. 


A. D. McCandless and Marquett, Deweese & Hull, for 
plaintiff in error. 


Griggs, Rinaker & Bibb and T. F. Burke, for detend- 
ant in error. 


Raoan, C. J. On Saturday, the 3lst day of May, 
1890, about 40’clock in the afternoon, Abraham L. 
Miller indorsed in blank, and deposited to his credit in 
the First National Bank of Wy more, two checks, drawn 
by A. W. Beahm to Miller’s order, on the State Bank 
of Courtland, Nebraska. These checks aggregated 
$3,429.25. The town of Courtland is twenty-seven miles 
distant from Wymore, the two being connected by 
telephone, telegraph and railroad lines, and two daily 
mails. The mails for Courtland closed at Wymore, at 
that time, at 6 and 8 o’clock, respectively, in the after- 
noon of each day. The first mail would reach Court- 
land at 9 o’clock, P. M., of the same day, and the 
second at 10 o’clock the next day. The plaintiff in 
error made no inquiry of the Courtland bank as to 
whether the Beahm checks were gvod, nor did it 
notify the Courtland bank that it held such checks. 
On the same day that the checks were received by it 
the plaintiff in error sent them by mail to a bank in 
St. Joseph, Missouri, for collection. That bank for- 
warded them by mail to the Omaha National Bank, at 
Omaha, Nebraska, for collection, and the latter sent 
them by mail to the State Bank of Courtland, on which 
they were drawn. This bank received them on Thurs- 
day, the 5th of June. Beahm being insolvent, they 
were protested for non-payment. At the close of busi- 
ness on Saturday, the 3lst of May, Beahm had to his 
credit in the State Bank of Courtland $3,533.76. On 
the morning of Monday, the 2d day of June, at the 
commencement of business, Beahm had to his credit 
in the State Bank of Courtland the sum of $3,533.76, 
and during the day he deposited $3,200 more to his 
oredit in the same bank. Against this sum the cash- 
ier of the Courtland bank had agreed to accept checks 
of Beahm amounting to $3,800. On the morning of 
Tuesday, June 3, Beahm had to his credit in the 
Courtland bank $2,132.65. On the morning of Wed- 
nesday, June 4, he had to his credit a balance in the 
Courtland bank of $1,621.35, and during the day de- 
posited $500 more. During this day, June 4, he drew 
against his deposits in the Courtland bank, so that on 
Thursday morning, June 5, he had left to his credit in 
the Courtland bank the sum of $310.15. After Miller 
had deposited in plaintiff in error the two Beahm 
cheoks, he drew against them checks amounting to 
$2,472.29, which plaintiff in error paid, leaving to his 
credit a balance of $956.96. The bank having refused 
to pay him this, he brought this suit to recover it. The 
plaintiff in error filed an answer and counter-claim, in 
and by which it alleged the deposit by Miller in its 
bank of the Beahm checks; that it forwarded said 
checks in a reasonable time to the State Bank of 
Courtland, on which they were drawn, but that the 
checks were worthless, and payment was refuseg, for 
the reason that Beahm bad no funds in the Courtland 
bank with which to pay the same, and that the checks 
were duly protested; and that on the day the checks 
were deposited it had paid checks of Miller amounting 
to $2,482.28, and that subsequently it had collected 
from the said Beahm $800, and had put the same to 


District 





the credit of Miller, leaving Miller owing the plaintiff 
in error $1,687.84, for which sum, with interest and 
protest fees, it prayed judgment against Miller. The 
case was tried to the court, a jury being waived. The 
court found for the defendant in error, Miller, and 
rendered judgment against the plaintiff in error for 
the sum of $956.96, the difference between the Beahm 
cheoks and the total of the checks which Miller had 
drawn on the bank after their deposit, and which the 
bank had paid. The bank brings the case for review,the 
error alleged being that the findings and judgment of 
the court below were contrary tothe law and evidence, 

After a careful and patient examination of this 
record we have no doubt that the Beahm checks were 
received by the plaintiff in error as cash, aud that they 
were not received by the plaintiff in error for collec- 
tion for Miller. This proposition is abundantly sup- 
ported by the facts and the evidence throughout the 
entire case. These checks were payable to Miller's 
order, aud by him indorsed and delivered to the plain- 
tiff in error, which gave Miller credit for the amount 
of them, and allowed him to check against them. 
After these checks were deposited in plaintiff in error 
by Miller, the relation subsisting between the bank 
and Miller was: First, that of depositor aud de- 
positee; and, second, that of indorser and indorsee. 
The plaintiff in error contends, conceding that the 
checks were not presented for payment within a rea- 
sonable time, that Miller was not prejudiced by the 
delay. We do not assent to this as a conclusion of 
fact. The evidence is, had plaintiff in error, on the 
date it received the checks, advised the Courtland 
bank of the fact, that bank would have paid checks in 
full. At the opening of business on Monday, June 2, 
Beahm had on deposit in the Courtland bank $3,533.76, 
and during the day he deposited 33,200 more. Against 
this there was a check of $3,800 that the bank had 
agreed to accept, which would leave on deposit at the 
Courtland bank at the close of business on Monday, 
June 2, to Beahm’s credit, $2,933.76. Had the checks 
reached Courtland on Tuesday, June 3, there were 
$1,186.35 of Beahm’s money on deposit there that 
date. Had they reached the Courtland bank on Wed- 
nesday, June 4, there were in the Courtland bank, to 
Beahm’s credit, $2,125.35. We do not see from this 
evidence how plaintiff in error can claim that the de- 
lay in presenting these checks worked no injury to 
Miller. But ina suit like this, between the indorsee 
and indorser of an ordinary check, is it a material in- 
quiry whether the delay of the indorsee in presenting 
the check damaged the indorser? Tied. Com. Paper, 
§ 442, after stating that the drawer of a check would 
not be discharged by the failure to present it for pay- 
ment within a reasonable time, unless the drawer was 
prejudiced thereby, continues: ‘‘ The rule is different 
with regard to indorsers. They are discharged whether 
they have suffered any damage or not from the failure 
to make due presentment and give the notice of dis- 
honor within a reasonable time.”” In Coal Co. v. Bow- 
man, 69 Lowa, 150, that court say, after deciding that 
the plaintiff had held the check in question an unrea- 
sonable time before presenting it, and that it could not 
recover against indorsers: ‘‘The fact that the drawer 
had no funds in the hands of the drawee when the 
check was drawn, makes no difference.’ In Gough ¥. 
Staats, 13 Wend. 549, the Supreme Court of New 
York say: “If there has not been due diligence iu 
presenting the check for payment, the indorser is dis 
charged, although he has not been prejudiced by the 
delay.” We think these cases state the rule correctly, 
and that the question as to whether the indorser was 
damaged by the delay in the presenting of the Beahm 
checks for payment was wholly immaterial. 

The question then is whether plaintiff in error wa 
guilty of such negligence or laches in the presentment 
of these checks for payment to the bank on which they 
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were drawn as to release the indorser, Miller. The 
authorities all say that in order to hold an indorser of 
acheck it must be presented by the indorsee in a rea- 
sonable time, and as to what is a reasonable time de- 
pends upon the faots and circumstances of each par- 
ticular case. Now it appears from the evidence in this 
record that the plaintiff in error was guilty of negli- 
gence at the time it received the Beabm checks in not 
inquiring of the Courtland bank as to whether they 
would be paid on presentation. It further appears 
that Courtland is only twenty-seven miles distant from 
Wymore, plaintiff in error’s place of business; that 
the checks could have been mailed by the plaintiff in 
error to the Courtland bank the same day they were 
received, aud they would have reached the Courtland 
bank, at the furthest, on Monday, at 10 o’clock in the 
forenoon. The plaintiff in error could have mailed the 
checks on Monday, and they would have reached the 
Courtland bank on Tuesday, at 10 A. mM. Instead of 
this the plaintiff in error chose to mail these checks to 
St. Joseph, Missouri, and they go around by way of 
Omaha, and then back to Courtland. It is also in evi- 
dence in this record, from the mouths of experienced 
bankers, that due diligence in the preseutment of 
these Beuhm checks to the Courtland bank required 
that the plaintiff in error should send them by the first 
mail to the Courtland bank; and the evidence does 
not establish the contention of the plaintiff in error 
that these checks were presented for collection to the 
Courtland bank under any custom of bankers; and if 
it did, we do not think that bankers, by any custom, 
cau evade their legal duties. We think therefore that 
the plaintiff in error did not use such diligence in the 
presentment of these Beabm checks for payment as to 
hold the indorser, Miller, thereon. Iu Smith v. Janes, 
2 Wend. 192, the Supreme Court of New York say: 
“The holder of a check can recover against the in- 
dorser only when he has used due diligence in present- 
ingit for payment.’’ ‘‘(2) Where the parties all reside 
in the same place the check should be presented on the 
day it is received, or on the following day; and, when 
payable in a different place from that in which it is 
negotiated, it should be forwarded by mail on the 
same or the next succeeding day for presentment.’’ 
See also Holmes v. Roe, 62 Mich. 199. In Bank v. 
Broderick, 10 Wend. 304, the Supreme Court of New 
York say: ‘‘A check on a bank for the payment of 
mouey, to charge an indorser, must be presented with 
all due dispatch and diligence consistent with the 
transaction of other commercial concerns, and it was 
accordingly held, where a check was received in Sche- 
nectady on the 14th of January, drawn on a bank in 
Albany, a distance of sixteen miles from the former 
Place, and between which places there is a daily mail, 
aud not presented until the 6th of February, that 
laches were imputable to the holder, and that the in- 
dorser was discharged.”’ ‘‘(2) Although it is said that 
checks are like inland bills of exchange, and are to be 
governed by the same principles, greater diligence is 
Tequired in presenting them than in presenting bills of 
exchange.” This case was affirmed by the Court for 
the Correction of Errors in 13 Wend. 133. See to the 
same effect, Coal Co. v. Bowman, 69 Iowa, 150. We do 
not mean to lay down any rule by which the indorsee 
of acheck must present the same for payment in any 
given time in order to hold the indorser. What we do 
decide however is, in this case, that the Beahm checks 
were not presented by the plaintiff in error within a 
reasonable time. In this case, Tuesday, June 3, would 
have been a reasonable time within which to present 
thesechecks. It must be borne in mind that ordinary 
checks are not designed for circulation, but for imme- 
diate presentment. Tied. Com. Paper, § 443, and cases 
there cited. The judgment of the District Court is 
therefore in all things affirmed. The other commis- 
tioners concur. 








RAPE — RESISTANCE — EVIDENCE. 
INDIANA SUPREME COURT, JUNE 13, 1893. 
EBERHART V. STATE. 

Defendant, a quack, pretending to cure by charms, after sev- 
eral times visiting a girl thirteen years old, who had for 
two years had epileptic fits, was placed in a room with 
her, at his instance, by her ignorant and credulous parents, 
where, on the fifth night, he called her to his bed, telling 
her he had something to tell her which would cure her. 
Her testimony that she tried to make him quit, but he 
would not, was uncontradicted. Held, that there was not 
a failure to show sufficient resistance because she made no 
outcry, and concealed the crime committed on her. 


PPEAL from Circuit Court, Clinton county; S. H. 
Doyle, J. Lewis Eberhart was convicted of rape, 
and appeals. Affirmed. 


W. R. Moore and W. K. Peter, for appellant. 
0. E. Brumbaugh and Joseph Combs, for the State. 


Howakp, J. The appellant was indicted for the 
crime of rape, was tried therefor, and found and ad- 
judged guilty. It is contended that the evidence does 
not sustain the verdict. The prosecuting witness, 
Lottie G. Mohler, was thirteen years of ’ ge, past, and 
for two or three years had been subject to epileptic fits. 
Her father was a day laborer, while both father and 
mother were ignorant and credulous to an extreme de- 
gree, though apparently well-minded persons. The 
girl herself had not gone to school since she had been 
afflicted with epilepsy, and had gone out nowhere ex- 
cept when accompanied by her father. 

Appellant was a pretended travelling doctor, and 
about fifty years of age. He had travelled over parts 
of Illinois and Michigan, as well as in this State, pro- 
fessing to cure diseases by charms or spells, but not lay- 
ing claim to any great medical knowledge. The parents 
of the prosecuting witness were advised to make 
trial of his powers to relieve her of her malady, and 
called him to treat her during one of his visits to the 
neighborhood. His first treatment was to take her to 
a private room, and tie a string of woollen yarn around 
her person, charging her to tell no one what he had 
done. Shedid not tell this to her mother, and the 
mother did not want to know what the doctor had 
done when she learned that he told the girl not to tell. 
This was in December, 1892. In January, and also in 
February, he came again, and the treatment was re- 
peated. Before the February visit he wrote the fol- 


lowing letter to the mother: 
‘* PertH, Inp., Feb. 1, 1893. 
‘* Mrs. Mattie MoOHLER: 
‘* This night I received your letter, and would say it would 
be necessary for me to see her again, and sleep in the same 
room with her now and then. You will see the change, for I 


“make it a point to operate on these cases the third time after 


night, and, if possible, when the spell is on. It is possible that 
I may see you before Saturday night, and have a room to our- 
selves. Yours truly, 
‘* Lewis EBERHART. 
“Try and get out of her what makes hercry. I am of a no- 
tion that her disease isa curse. Does she make any religious 
profession, or not? Look for me, and ask her if she is very 
anxious to see me, or not. I will use Latin phrases altogether 
on behalf of her. Yours, “LB” 


The parents consented to this astounding proposi- 
tion. The prosecuting witness slept in a small room 
down stairs on a couch, while the doctor slept in the 
same room ona bed. The rest of the family slept up 
stairs. On the fifth night that they so slept in the same 
room, he waked her up, after she had been some time 
asleep, and called her to his bed, saying he had some- 
thing to tell her that would cure her of her fits. As 
soon as she reached his bed, she testifies, he pulled her 
in, and committed the crime charged; she trying, as 
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she says, ‘‘to make him quit, but he would not do it.’”’ 
Her mother and sister-in-law found evidence of the 
truth of her statement, although at first she refused to 
tell, because, as she says, the doctor forbade her to say 
any thing about it. 

Appellant’s counsel say that the crime is not proved, 
because there was no outcry at the time, and there was 
concealment fora few days afterward. In Anderson 
v. State, 104 Ind. 467, it is said: ‘‘ The nature and ex- 
tent of resistance which ought reasonably to be ex- 
pected in each particular case must necessarily depend 
very much upon the peculiar circumstances attending 
it; and itis hence quite impracticable to lay down any 
rule upon that subject as applicable to all cases involv- 
ing the necessity of showing a reasonable resistance. 
Ledley v. State, 4 Ind. 580; Pomeroy v. State, 94 id. 
96; Com. v. McDonald, 110 Mass. 405; 2 Bish. Crim. 
Law, §1122.’’ In the case of Ledley v. State, supra, the 
court said: ‘‘ What seemed inconsistent in her con- 
duct might have been accounted for, in the minds of 
the jury, by that species of moral duress which the 
evidence tends to show that the prisoner exercised 
over her. She was young—only sixteen—and seem- 
ingly artless, wholly inexperienced, and by no means 
intelligent. * * * Under such circumstances, his 
influence over her must have beengreat. * * * The 
jury saw the witnesses and the parties. They have 
come to a conclusion which, in our view of the case, is 
perhaps supported by the evidence. * * * Unless 
we respect such verdicts, there would be little hope of 
bringing the guilty to punishment. Bish. Crim. Law, 
supra, says: *‘Some of the cases, both old and modern, 
are quite too favorable to the ravishers of female vir- 
tue, and ought not to be followed, on this question of 
resistance. * * * The better judicial doctrine re- 
quires only that the case shall be one in which the 
woman ‘did not consent.’ Her resistance must not be 
mere pretense, but in good faith.” In Huber v. State, 
126 Ind. 185, the court held that ‘‘ the rule dves not re- 
quire that the woman shall do more than her age, 
strength and the attendant circumstances make it rea- 
sonable for her to do in order to manifest her opposi- 
tion.” 

Pomeroy v. State, 94 Ind. 96, was a case in many re- 
spects similar to that before us. In that case the prose- 
cuting witness, who was twenty-one years of age, was 
afflicted with epileptic fits, and Pomeroy was an itine- 
rant doctor, who said he could cure her, and‘in pre- 
tending to treat her asa physician, accomplished her 
ruin. She teo made no outcry at the time, but the 
court says: “If the jury believe, as they might well 
have done, under the evidence, that the appellant, as a 
physician, obtained possession and control of Rebecca’s 
person, under her mother’s command, * * * and 
that she never in fact gave her consent, through fraud 
or otherwise, * * * then it seems to us that the ap 
pellant was lawfully convicted of the crime of rape.” 
Queen v. Flattery, 2Q. B. Div. 410, referred to in the 
same opinion, was also similar to the case before us. 
In the case at bar the prosecuting witness wasa child but 
little over the age of consent, as then fixed by law, and 
under such age as now fixed by our more humane stat- 
ute. She was an epileptic, and had been so afflicted 
for about two years. In obedience tothe direction of 
her parents, she was placed in the power of the charm 
doctor, who had wormed himself into her confidence, 
and intothat of her almost equally feeble-minded 
parents. Her uncontradicted statement shows that 
she did not give her consent, and that she ‘tried to 
make him quit, but he wouldn’t.”” The appellant 
claimed to exercise great influence over her, and the 
evidence showed that she obeyed him implicitly, as 
one who was tocure her of her malady. Weak in in- 


tellect and credulous, as she was, both from disease 
and heredity, and subjected for months to the will of 
her pretended physician, it was rather a matter of sur- 





prise that she offered any resistance to him. The 
crime committed by appellant was not only rape, ag 
the jury found, but of a most aggravated character; 
and the jury would have been justified, from the eyi. 
dence, in inflicting the most severe penalty. 

The eighth instruction asked by appellant was prop. 
erly refused by the court. We think it clear, from 
what bas been already said, that a charge would have 
been improper which assumed that, under the circum. 
stances, the prosecuting witness ought to have made an 
outcry that would have waked her parents up stairs, 
Nor do we think the evidence would justify that part 
of the instruction which assumed that appellant was 
received by the family on friendly terms on one occa- 
sion after the commission of hiscrime. What we have 
said before applies also to this last feature of the in- 
struction refused. 

The motion to suppress the depositions of James 
Burke and others was properly sustained. The order 
of the court, directing that such depositions should be 
taken, provided that they should be taken at the town 
of Perth, Ind., while the certificate of the notary 
shows that they were taken at the town of Carbon, 
The notice, as copied in the record, leaves it uncertain 
whether they should be taken at Perth or at Carbon. 

Appellant also contends that he should have been 
allowed to call and cross-examine the prosecuting wit- 
ness after the case of appellee had been closed. The 
court permitted appellant to make the prosecuting wit- 
ness his witness, forthe purpose of eliciting any fur- 
ther evidence she might be able togive. This was all he 
was entitled to. Appellee’s witnesses could not be 
cross-examined after appellee’s case was closed, and 
without the consent of appellee and of the court. We 
have found no available error in the record. 

The judgment is affirmed. 


—\_@—___—_ 


NUISANCES—OV ERHANGING TREES. 


' MICHIGAN SUPREME COURT, JULY 25, 1893. 


Hickey v. MICHIGAN CENT. R. Co. 

Where bratiches of a tree overhang a right of way, consti- 
tuting a nuisance, the railroad company may remove the 
projecting parts without giving notice, when the adjoin- 
ing owner knows that the company claims they are a nui- 
sance, and desires their removal, which he refuses. 

The fact that the company offered him money to remove 
them does not give him a right to further notice. 


RROR to Circuit Court, Saginaw county ; Chauncey 

H. Gage, Judge. Action by James Hickey against 

the Michigan Central Railroad Company for injury to 

trees. Judgment for plaintiff. Defendant brings er- 
ror. Reversed. 


Hanchett, Stark & Hanchett, for appellant. 
Tarsney & Wicker, for appellee. 


Montcomery, J. The plaintiff was the owner of 
land adjoining the right of way of defendant, and had 
planted trees upon the land within his inclosure, and 
very near tothe fence which is claimed by him to 
mark the line. It is claimed by the defendant that a8 
a matter of fact the railroad company’s right of way 
included the lands upon which the trees were growv. 
It would appear however that the plaintiff had fenced 
in all the lands within his present inclosure many 
years ago, and it is probable that he has acquired title 
by adverse possession. However this may be, it ap 
pears to us that the case was tried below, on the patt 
of counsel for both parties, with the understanding that 
the title to the soil upon which the trees were growing 
was in the plaintiff. Weshall treat the case therefore 
as though the title to the land, up to the line of the 
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fence, was in the plaintiff. The branches of the trees 
in question overhung the right of way of defendant to 


‘such an extent that at times they brushed against the 


face of the engineer, when his duties required him to 
Jean out of his cab for the purpose of maintaining a 
jookout. On the 24th of September, 1891, the em- 
ployees of defendant trimmed the branches of the 
trees up to the line of the fence. No claim is made that 
fhe trees were damaged beyond this, or more than was 
peoessary to remove the overhanging branches. The 
questions presented are whether these overhanging 
branches constituted a nuisance; whether, as a nui- 
gance, the defendant had the right to cause them to be 
removed; and whether, before removing them, it was 
necessary to serve notice upon the plaintiff; that he 
might have the opportunity to remove them; and, if 
so, whether the notice which he had of the defendant’s 
desire that they be removed was sufficient. 

The plaintiff's testimony was as follows: ‘‘ These 
trees are grown so that their limbs and branches ex- 
tended over the fence into the railroad company’s right 
of way ten or fifteen feet beyond the fence. In the 
spring} of 1891, Mr. Sullivan, the roud-master of the 
Michigun Central Railroad Company, came to me, and 
said that the trees and their overhanging branches 
were anuisance to the railroad company, for the rea- 
son that the engineers could not see ahead along the 
right of way on the curve there at my place. We talked 
awhile about the matter, and he finally offered me $10 
for permission to cut down or remove the trees. I re- 
fused this offer. He said then: ‘You had better take 
it, or some day I will get an order to cut down those 
trees, and then you wont get any thing.’ He also said 
that he would see the superintendent, and find out if 
the company would give me any more than $10 for the 
trees. Neither Sullivan, norany one else representing 
the railroad company ever saw me about the trees after 
that, and [ never received any other offer for my trees.”’ 

The circuit judge instructed the jury as follows: “It 
isthe view of the court that it was the duty of the 
railroad company, having operated that ruad with 
these branches there for so long a time,to have noti- 
fied Mr. Hickey that they we an obstruction, to a cer- 
tain extent, to the line of their road; that he must re- 
move the branches, or remove his trees, or that they 
did not desire them any longer to grow upon their 
land, which they had a right to do, without any refer- 
ence to the obstruction of the view of the track; and 
that he must cut down the branches, or remove the 
trees, or they would do so. Then, if he refused, they 
might, of their own motion, remove the branches from 
the line of the right of way. I base this opinion largely 
apon the case cited for the defendant, of Earl of Lons- 
dale v. Nelson, 2 Barn. & C. 302.” 

We think this instruction was erroneous. It ia stated 
without limitation, in Wood on Nuisances, section 834: 
“Any person injured by a nuisance, to the extent that 
he may maintain an action at law therefor, may re- 
move so much of the nuisance as is necessary to secure 
tohimeelf immunity from damage therefrom; but he 
must not be guilty of any excess therein, for as to all 
excess of abatement he will be a trespasser.’’ At see 
tion 838 it is said: “The party judges at his peril, and 
if he errsin judgment he is answerable forall the dam- 
ages that ensue; and if, in the exercise of the right, a 
breach of the pence is involved, he is answerable, by 
indictment, for the results.’’ This general rale is how- 
éver subject to exception. 

It is stated in Wade on Notice, seotion 480h: 
“Where the act complained of is one of positive wrong 
orwilful negligence, or the security of life and prop- 
erty is endangered, and the danger seems imminent, 
the party threatened with the injury may abate the 
same without giving notice to the wrong-doer or wait- 
ing for him to remove it. Where however the nuisance 
is merely permitted to exist, and the case is not very 





urgent, notice, and an opportunity to remove it, is es- 
sential, before the complaining party would be jasti- 
fied in abating the same.” 

‘The case of Earl of Lonsdale v. Nelson is understood 
to hold that nuisances created by act of omission may 
not be abated except after notice; but in the opinion 
in that case, by Justice Best, it was stated as follows: 
“There is no decided case which sanctions the abate- 
ment, by an individual, of nuisances by omission, ex- 
cept that of cutting tbe branches of trees which over- 
hang a public road, or the private property of the per- 
son who cuts them. The permitting these branches to 
extend so far beyond the soil of the owner of the trees 
isa most unequivocal act of negligence, which distin- 
guishes this case from most of the other cases that 
have occurred.” This case isreferred to in Jones v. 
Williams, 11 Mees. & W. 181, in which case the court, 
laying down the rule that the alienee of land upon 
which a nuisance exists at the time of} his purchase is 
not liable to an action without notice, said: ‘We do 
not rely on the decision in Earl of Lonsdale v. Nelson 
as establishing the necessity of notice in such a case, 
for there much more was claimed than a right to re- 
move a nuisance, viz., a right to construct a work on 
the plaintiff's soil, which no authority warranted; but 
Lord Wynford’s dictum is in favor of this objection, 
for he states that a notice is requisite to all cases of nui- 
sance by omission, and the older authorities fully war- 
rant that opinion, where the omission is the non- 
removal of a nuisance erected by another.” It is wor- 
thy of note that it was conceded in the briefs of the 
counsel in Jones v. Williams that the notice or request 
is unnecessary before abating the nuisance of over- 
hanging branches, the reason being stated that any 
person may lawfully stand in the highway over which 
the trees overhang, and there cut them. In Cooley on 
Torts, page 567, it is stated: “It is a nuisance if the 
branches of one’s trees extend overthe premises of an- 
other, and the latter may abate it by sawing them off.” 
In Wood on Nuisances, section 112, it is said: ‘* Trees 
whose branches extend over the land of another are 
not nuisances, except to the extent to which the 
branches overhang the adjoining land. To that extent 
they are nuisances, and the person over whose land 
they extend may cut them off, or have bis action for 
damages, and an abatement of the nuisance, against 
the owner or occupant of the land on which they 
grow, but he may not cut down thetree. Neither cnn 
he cut the branches thereof beyond the extent to 
which they overhang his soil.””’ See also Grandotia v. 
Lovdal, 70 Cal. 161. The purpose of notice in sach case, 
when required, it is evident, is to give to the owner the 
opportunity of himself abating the nuisance. 

It is undisputed, from the testimony in this case, 
that the plaintiff knew that the railroad company 
claimed that these trees were a nuisance, and desired 
their removal. The fact that they went so far as to 
offer him $10 to do what he was legally bound to do 
did not, we think, confer upon him a right to exact 
further notice. He must be presumed to have known 
what his legal rights were. In the face of this, aud 
with knowledge of the fact that the nuisance was ob- 
jected to by the railroad company, he, itr effect, said: 
“T refuse your offer of the gratuity of $10.” We think 
he is not in a position to insist that he was entitled to 
further notice. 

The judgment will be reversed, with costs, and a new 
trial ordered. 

Lone, J., did not sit. Theother justices concurred. 


——__—_____— 


BOYCOTTING. 


HE labor troubles, that have disturbed this country 
so much of recent years, gave rise to a new method 
of industrial warfare—the so-called boycott. This in- 
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vention has presented some novel and perplexing legal 
questions to the courts, and it is my purpose to present 
the law on the subject as far as it has been developed. 
The r cent decisions of the Federal judges, Tafts and 
Ricks, in the Ann Arbor cases, 54 Fed. Rep. 730, of 
Judge Billings, id. 994, of Judge Speer (not yet re- 
ported; see 36 Cent. L. J. 431), will not be discussed 
because they turn entirely on the meaning and scope 
of the Interstate Commerce Law and other statutes of 
the United States. The word ‘‘ boycott’’ isso universally 
understood that it is scarcely necessary to define it. 
It might be defined asa concerted attempt on the part 
of two or mure persons to compel another to do some 
act against his will, by refusing to have, and prevent- 
ing, or attempting to prevent, others from having any 
business relations with him. Such a definition is per- 
haps faulty; for in this form of conspiracy, as well as 
most others, it is exceedingly difficult to frame a de- 
finition which will fit all cases. To show how the law 
on this subject has developed within a few years, the 
date of each case cited will be given. 

WHEN INDICTABLE AS A CONSPIRACY.—In Com. v. 
Hunt, 4 Metc. (Mass. ) 112 (1842), the indictment charged 
defendants with forming a society and agreeing not to 
work for any person who should employ any one nota 
member of such society, after notice given him to dis- 
charge such workmen. The indictment was con- 
strued with common-law severity and no presumptions 
were indulged in its favor. The court, Chief Justice 
Shaw giving the opinion, held that the indict- 
ment revealed no agreement on the part of the work- 
men to violate any contract of service, but simply an 
agreement not to work for any man who should em- 
ploy a workman after a notice from them to discharge 
him; that the indictment disclosed no unlawful pur- 
pose in such agreement. At page 131, he says: “Ifa 
large number of men, engaged for a certain time, 
should combine together, it would present a very dif- 
ferent question. Suppose a farmer, employing a large 
number of men engaged for the year, at fair monthly 
wages, and suppose that just at the moment his crops 
were ready to harvest they should all combine to quit 
his service, unless he would advance their wages, at a 
time when other laborers could not be obtained. It 
would surely be aconspiracy to do an unlawful act, 
though of such a charactér that, if done by an individ- 
ual, it would lay the foundation of a civil action only, 
and notof acriminal conspiracy.”’ Again, at page 134, 
the court says: “‘The legality of such an association 
will depend on the means to be used for its accomplish- 
ment. If it is to be carried into effect by fair or honor- 
able means, it is, to say the least, innocent; if by false- 
hood or force, it may be stamped with the character 
of conspiracy.”” In State v. Donaldson, 3 Vroom (N. 
J.), 151; 90 Am. Dec. 649 (1867), defendants were charged 
with combining to compel their employer to discharge 
certain of their fellow employees, by threatening to 
quit his employment ina body if their demand was not 
complied with. It does not appear that any contract 
of service was broken. At page 652, Beasley, C. J., 
says: “ It appears to me that it is not to be denied that 
the alleged aim of this combination was unlawful; the 
effect was to dictate to this employer whom he should 
discharge from his employ. This was an unwarrant- 
able interference with the conduct of his business, and 
it seems impossible that such acts should not be in 
their usual effects highly injurious. How far is this 
mode of dictation to be held lawful? If the manufac- 
turer can be compelled in this way to discharge two or 
more hands, he can by similar means be coerced to re- 
tain such workmen as the conspirators may choose to 
designate. So his customers may be proscribed, and 
his business in other respects controlled. I cannot re- 
gard such a course of conduct as lawful. It is no 
answer to the above considerations to say that the em- 
ployer is not compelled to submit to the demand of 





his employees; that the penalty of refusal is simply 
that they will leave hisservice. There is this coercion: 
the men agree to leave simultaneously, in large num.’ 
bers and by preconcerted action. We cannot close our 
eyes to the fact that the threat of workmen to quit the 
manufacturer under these circumstances is equivalent 
toa threat that unless he yield to their unjustifiable 
demand they will derange his business, and thus castg 
heavy loss on him.” This case, in holding that a mere 
agreement of employees to simultaneously quit their 
employment, even where they violate no contract of 
service, isacriminal conspiracy, goes far beyond the 
other authorities. It is in direct conflict with the 
opinion of Chief Justice Shaw quoted above. And it 
will be found that, in all other cases where it was held 
an indictment for conspiracy would lie, that the work. 
men not only quit work, but tried to make others quit 
or attempted to drive away business from their em- 
ployer. Nor does this decision find sanction in there. 
cent Ann Arbor cases. In those cases the court held 
that railroad engineers assumed, in their contract of 
hiring, the duties of common carriers; that though 
they might leave at the termination of their contract 
they could not leave in such a way as to paralyze the 
commerce of the country. To hold such a doctrine the 
law would rob labor of its only defense from the op- 
pression of corporate power. It isashameful mockery 
for a court of last resort to pompously inform work- 
men, that they may not, to enforce their demands, 
leave a man’s employment in a body, even where they 
violate no contract of service, but that they may leave 
one by one. In State v. Glidden, 8 Atl. Rep. (Conn,) 
890 (1887), the indictment charged defendants, asa 
member of a large labor organization, with threatening 
a publishing company, that unless it discharged certain 
men they would injure its business by getting all the 
members of this organization and their friends to with- 
draw their patronage from it; that they would injure 
the business of any one who patronized it; that they 
would continue until the company yielded to their de- 
mands and paid them a fine. ‘ The court held the case 
covered by a statute of that State, and then went on 
to show that an indictment would lie at common law. 
In Crump v. Com., 10 Am. St. Rep. (Va.), 895 (1890), 
the court held, upon a state of facts almost identical 
with those of State v. Glidden, that an indictment 
would lie. The opinion contains an exhaustive review 
of the authorities. 

As A GROUND FOR A CIVIL ACTION.—In Carew ¥. 
Rutherford, 106 Mass. 2 (1870); 8 Am. Rep. 287, defend- 
ants, as officers of a labor organization, caused some of 
plaintiff's men to leave him, on his refusal to pay de- 
fendants a fine imposed by them. The court decided 
the case on common-law principles and went back to 
old English cases fur analogies. It held the action would 
lie, and at page 13, says: ‘‘It is a species of annoyance 
and extortion which the common law never tolerated. 
This principle does not interfere with the freedom of 
business, but protects it. Every man has aright to 
determine what branch of business he will pursue, and 
to make his contracts with whom he pleases, and on 
the best terms he can. He may change from one occu- 
pation to another, and pursue as many different occu- 
pations as he pleases, and competition in business is 
lawful. He may refuse to deal with any man or class 
of men. And itis no crime for any number of persons, 
without an unlawful object in view, to associate them- 
selves together and agree that they will not work for 
or deal with certain men or classes of men, or work 
under a certain price, or without certain conditions, 
* * * Freedom isthe policy of this country. But 
freedom does not imply aright in one person, either 
alone or in combination with others, to disturb oF 
annoy another, either directly or indirectly, in his 
lawful business or occupation, or to threaten him with 
annoyance or injury, for the sake of compelling him 
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to buy the peace.’’ In Walker v. Cronin, 107 Mass. 555 


(1871), plaintiff sued defendants for inducing many of 
“his employees to leave him. The court held that while 
one person may do a lawful act, resulting in injury to 
another, from any motive, whim or malice, he may 
not, actuated by such whim or malice, persuade or in- 
duce others to do such an act. In Mogul Steamship 
Co. v. McGregor, 21 Q. B. D. 544; 22 Cent. L. J. 303 
(1885), plaintiff alleged that defendants—a number of 
steamship companies, had sent circulars to shippers of 
tea from China to Europe, that they would refuse to 
carry their teas unless the shippers would refrain from 
shipping any of their product by plaintiff's line. Cole- 
ridge, J.. declared that if these acts were done to ruin 
plaintiff's business, and not in honest competition, not 
only a civil action would lie, but an indictment as well. 
In Old Dominion Steamship Co. v. McKenna, 30 Fed. 
Rep. 49 (1887). plaintiff accused defendants, members 
of alongshoreman’s association, of procuring its em- 
ployees to leave in a body, and of injuring its business 
by deterring merchants from shipping over its lines by 
means of threats and intimidations. The court held 
that a clear case of boycott was shown and defendants 
were liable. In Van Horn v. Van Horn, 20 Atl. Rep. 
(N. J.) 485 (1890), plaintiff sued defendants for attempt- 
ing to rvin her in her business by inducing wholesale 
houses not to sell her goods. This was held actionable. 
In Delz v. Winfree, 16 S. W. Rep. (Tex.) 111 (1891), 
plaintiff, a butcher, accused defendants, who controlled 
the cattle market, of trying to ruin him by refusing to 
sell him any cattle. The court, on the authority of 
Walker v. Cronin, supra, held that an action would 
lie. The case of Payne v. Western Ry., 13 Lea (Tenn.), 
507 (1884), presents a somewhat different question than 
the preceding authorities. Plaintiff's store was located 
in Chattanooga and depended for its businesson the 
trade of defendant’s employees. Defendant ordered 
its men to do no more trading with plaintiff. Plaintiff 
alleged that this was done maliciously and that his 
business was ruined. On demurrer it was held no ac- 
tion would lie. The court held that the defendant had 
the right to discharge its employees for any cause, good 
or bad; that for such discharge or breach of contract 
it was liable only to its employees, not to the plaintiff; 
that, as it was doing a lawful act in so discharging its 
employees, the motives which prompted such lawful 
act were immaterial. Two judges out of five gavea 
vigorous dissenting opinion. The court relied much 
on the case of Heywood v. Tillson, 75 Me. 225; 46 
Am. Rep. 373. In that case a contractor ordered his 
men not to rent a certain house on pain of discharge 
and it was held no action would lie. These cases seem 
to bein conflict with the doctrine of the Massachusetts 
court in Cronin v. Walker, that while one person may 
do alawful act, resulting in injury to another, from 
any motive, whim or malice, he may not, actuated by 
such whim or malice, persuade or induce others to do 
such act. But whether we agree with these cases or 
hot, we can readily see that they differ from the other 
cases discussed under this head, in that they involve 
the right of a master to discharge bis servants. The 
contrary rule is laid down in the recent case of Inter- 
national, ete., Ry. v. Greenwood, 21 S. W. Rep. (Tex.) 
559 (1893). : 

WHEN INJUNCTION WILL IssuE.—In Sherry v. Per- 
kins, 147 Mass. 212 (1888), defendant ordered a strike 
of plaintiff's employees, and had a banner displayed in 
front of his place of business bearing the words: 
“Lasters are requested to keep away from P. P. Sherrys. 
Per Order L. P. A.’’? Held, an injunction would issue 
to restrain the continuance of such act. The court 
cites many cases, among others that of Springhead Co. 
v. Riley, L. R., 6 Eq. 551, which is almost identical. 
In Casey v. Typographical Union, 45 Fed. Rep. 135 
(1890), plaintiff, the proprietor of a newspaper, asked an 
injunction;to‘restrain;the defendants from boycotting 





his paper. Plaintiff had refused to employ all union 
men in his office, and on his refusal the union men had 
induced advertisers and subscribers to refrain from 
patronizing him. The court granted the writ, and in 
its opinion points out the difference between bonest 
competition and an organized attempt to destroy the 
business of another. Many cases are cited in the 
opinion. 

CASES OF CONTEMPT.—In United States v. Kane, 23 
Fed. Rep. 748, Judge Brewer discusses and clears up 
the vexed question—what constitutes threats in these 
cases. In this case defendants—strikers—were cited 
for contempt in interfering with the operation of a rail- 
road which was in the hands of areceiver. At page 
750, he says: ‘‘ But supposing—and I will take the 
illustration I partially suggested yesterday, supposing 
one (laborer) is discharged and the other wants to stay, 
is satisfied with the employment; and the one that 
leaves goes around to a number of friends and gathers 
them, and they come around, a large party of them, as 
I suggested yesterday, a party with revolvers and 
muskets, and the one that leaves comes to the one that 
wants to stay and says to him: ‘Now, my friends are 
here; you had better leave; I request you to leave;’ 
the man looks at the party that is standing there; 
there is nothing but a simple request—that is, so far 
as the language which is used; there is no threat; but 
it is a request backed by a demonstration of force, a 
demonstration intended to intimidate, calculated to 
intimidate, and the man says: ‘ Well, I would like to 
stay, [ am willing to work here, yet there are too 
many men here, there is too much of a demonstration ; 
Iam afraid to stay.” Now the common sense of every 
man tells him that this is not a mere request—tells him 
that while the language used muy be very polite and 
be merely in the form of a request, yet it is accompanied 
with that backing of force intended as a demonstration 
and calculated to make an impression; and that man 
leaves because he really is intimidated. If I take an- 
other illustration I will make it even more plain. 
Supposing half a dozen men stop a coach, with revol- 
vers in their hands, and one man asks the passengers 
politely to step out and pass over their valuables; and 
they step out and pass over their valuables; and sup- 
posing those men should be put on trial before any 
court for robbery, would you not despise a judge who 
would say, ‘why there was no violence, there were not 
threats, there was simply a request to these passengers 
to hand over their valuables, and they handed them 
over; it was simply a request and a loan of their valu- 
ables.’’’ In the case of In re Wabash, 24 Fed. Rep. 217 
(1885), the Wabash was in the hands of a receiver. Its 
employees struck. Certain officers of the strikers 
issued notices, of which the following is a sample: 
“Mr. : You are requested to stay away from the 
shops until the present difficulty is settled. Your com- 





. pliance with this will command the protection of the 


Wabash employees. Butin no case are you to consider 
this an intimidation.” Held, under the circumstances 
to beathreat and that defendants were guilty of a 
contempt. In the case of Jn re Doolittle, 23 Fed. Rep. 
546 (1885), under a state of facts much the same as that 
of United States v. Kane, supra, Brewer, J., in answer 
to a query of counsel, said, that the mere act of strik- 
ing was not in itself unlawful. It is evident, from his 
remarks in these cases, that he does not agree with the 
New Jersey case of State v. Donaldson, supra, that a 
mere agreement of employees to quit work in a body 
at the termination of their contract of service, or in 
other words—‘‘a strike” —is a criminal conspir- 
acy. See International & G. N. Ry. Co. v. Green- 
wood, 218. W. Rep. 559; 36 Cent. L. J. 368, where the 
guestion was as to the validity of a boycott by em- 
ployers against employees. 

Maprson, WIs. CHARLEs A. DICKSON. 
{—{Central Law Journal. 
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BETTING ON BASE BALL. 


N Mace v. State, decided in the Supreme Court of 
Arkansas in July, 1892 (22 S. W. R. 1108), it was 
held (two of the judges dissenting) that base ball isa 
game of skill, within the meaning of a statute of that 
State making it a criminal offense to bet on such a 
game. The following is from the opinion: 

““The only question presented for the consideration 
of the court in this case is whether betting on a game 
of base ball isa violation of the criminal laws of the 
State of Arkansas. The appellant was indicted under 
section 1835 of Mansfield’s Digest, which reads as fol- 
lows: ‘If any person shall be guilty of betting any 
money, or any valuable thing, on any game of hazard 
or skill, he shall, on conviction, be fined in any sum 
uot less than $10 nor more than $25.’ This section of 
the statute is embodied in what are known as the 
‘gaming laws’ of the State, and the terms ‘gaming,’ 
‘betting’ and ‘gambling’ may in most instances be 
used interchangeably. The legislation of this State, 
although not as voluminous as many of the other 
States, seems to fully cover the vice of gambling or 
betting on games, which is the vice intended to be pro- 
hibited. Section 1827, Mansfield’s Digest, prohibits 
the setting up, keeping or exhibiting the banking 
games, naming many that were known, and by its pro- 
visions all banking games or gambling devices of any 
other like description are prvhibited. By section 1828 
it is made indictable to be interested, either directly 
or indirectly, in the gambling devices prohibited in 
section 1827. Section 1829 makes it indictable to bet 
on the games prohibited, and punishes the betting by 
the same penalty as for keeping or exhibiting or being 
interested in these gambling devices. Section 1834 
prohibits betting on any game of cards. This section 
is as follows: ‘If any person shall be guilty of betting 
avy money or any valuable thing on any game of brag, 
bluff, poker, seven-up, three-up, twenty-one, vingtetun, 
thirteen cards, the odd trick, forty-five, whist or any 
other game at cards known by any name now known 
to the laws, or with any other or new name, or without 
any name, he shall, on conviction, be fined in any sum 
not less than $10 nor more than $26.’ The playing at 
cards is not prohibited; it is the betting on these 
games which is the vice legislated against. We sup- 
pose that no one would contend that this statute is not 
comprehensive enough to include the betting upon all 
games at cards known at its passage, or that have since 
been invented, or that may be invented, with or with- 
out a name. The games Known as the ‘banking 
games,’ prohibited by the laws, are rarely resorted to 
as a means of recreation or pastime, except in connec- 
tion with gambling, and are in themselves harmless, 
aud would have demanded no legislation but for the 
fact that the keeping of them furnishes a resort for the 
congregation of the idle, thoughtless and vicious, 
where they may gratify that inclination and disposi- 
tien to gamble whieh is said to be implanted in man’s 
nature, and which is most difficult to bring within the 
restraint of the law. It is said that the Indian will 
stake his wife, and the ancient German would stuke 
himself, to gratify the passion. Blackstone (4 Com. 
171) says: ‘Gaming taken in any light is an offense of 
the most alarming nature, tending by necessary conse- 
quence to promote public idleness, theft and debauch- 
ery among those of a lower class; and among those of 
superior rank it hath been frequently attended with 
sudden ruin and desolation, and an abaudoned prosti- 
tution of every principle of honor and virtue.’ We 
deem it unnecessary to enumerate the reasons for the 
enactment of the various statutes upon the offense of 
gaming, and think we may safely say, as did the 
learned commentator upon the English law, that the 
Legislature has been careful to prevent the destructive 
vice, and’ that our laws against gaming are not de- 
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ficient. In the case of Tatman vy. Strader, 23 I. 93 


under a statute of that State which prohibits betting 
on games, the court says: The word ‘game’ im ou 
language has a very broad and comprehensive signif. 
cation. That illustrations innumerable might be 
given to show that the ordinary and popular undep 
standing of the word ‘gaming’ includes feats of physi. 
cal power and skill, as a game of quoits, ball, ete. Ip 
the case of State v. Miller, 53 [owa, 154, under a stat. 
ute which prohibits the playing at any game for any 
money or other property of any value, the court Holds 
that billiards isa game within the inhibition. Inthe 
case of People v. Weithoff, 51 Mich. 203, it was held 
that the betting on a game of base ball was probibited 
under a statate prohibiting the betting upon any game 
of skill or chance. The court said (Cooley, J.) that 
base ball was a game in its strictest sense. ' 

“After the enactments above quoted, prohibiting 
the banking games, and the betting thereon, and. the 
betting at games of cards, upon an indictment charg. 
ing raffling as a game, reported in 15 Ark. 71 (Norton 
v. State), the court said the act complained of may 
be within the mischief, but not within the probi 
bition of the law against gaming; and if the prae 
tice grew to be an evil, it would require further 
legislation for its suppression. This game seems. to 
have been played with dice. At the same term of 
the court, under an indictment for a game called 
‘rondo’ (State v. Hawkins, 15 Ark. 259), which wasa 
game played by rolling balls upon a billiard table, at 
which the players bet against each other, the court 
said it would bea forced construction of the lawte 
hold that it includes such games as rondo was’ bere 
shown to be. Upon the same principle we would have 
to hold that billiard tables, tenpin alleys, etc.. were 
gambling devices. At the next session of the Legisla 
ture the statute upon which this indictment is bused 
was passed, doubtless for the very purpose of remedy- 
ing the defect in our gaming laws made manifest by 
the rendition of the above decisions; and being con- 
vineed of the fact that legislation against special games 
would not accomplish the object intended, profes 
sional gamblers being as fertile in devising means of 
evasion as the Legislature had been in its attempts,to 
prevent the vice, that this special description of games 
would ever be lame and deficient, unless all betting 
upon games was prohibited, enacted this law for the 
purpose of curing all defects in the laws then in force 
for the prevention of gambling upon games; and it ap- 
pears to us that this statute is comprehensive enough 
to include all betting upon games of whatever name. 
In the act no game by name or class is mentioned. 
The only qualification or restriction is that it is agame 
either of hazard or skill. The statute is self-explana 
tory. By the decisions above quoted base ball is held 
to be agame, and that it is one of skill cannot. be 
doubted. The case of State v. Rorie, 23 Ark. 726, we 
think, is not in conflict with the interpretation herein 
given of the statute. The indictment in that case 
charged the defendant with betting on a game of horse 
racing. The court, in ruling upon it, held that horse 
racing was not a game, but asport, and not embraced 
in this section of the statute. While there are many 
authorities which hold that horse-racing is a game 
within the inhibition of similar statutes to ours, there 
are many reputable authorities which hold the con- 
trary. See 8 Am. & Eng. Ene. Law, 1038, note 5. We 
hold that the overruling of the demurrer to the indict 
ment was right, and affirm the judgment of the Circuit 
Court.” 


INFANTS’ PROMISES OF MARRIAGE. 





"NEE poet has said that “in spring a young man’s 
fancy lightly turns to thoughts of love.’’ Bot® 
callow youth is not particular as to seasons; he falis in 
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love at all times of the year, often only to repent with 
the arrival of that mature judgment which is supposed 
to be coincident with his majority. 

Aninfant’s contracts, except for necessaries, are gen- 
erally voidable at his election. The question arises, 
cana Wife be a necessary? It must have been a very 
bold plaintiff who propounded this question to a ma- 
ture-aged and sober-minded judge, and one is not much 
surprised that in Hale v. Ruthven, 20 L. J. 404, Mellor, 
J., decided to the contrary, and held that a promise of 
marriage made during infancy was voidable at the 
election of the infant, either male or female. 

A kindhearted Legislature stepped in with the In- 
fants Relief Act, 1874, which provided that ‘all con- 
tracts entered into by infants for the repayment of 
money lent or to be lent, or for goods supplied (other 
than necessaries), shall be void, and that no action 
shall be brought whereby to charge any person upon 
any promise or contract made during infancy, whether 
there shall or shall not be any new consideration for 
such promise or ratification after full age. 

The question soon arose whether this statute applied 
tu promises of marriages. The case which decided the 
point was Coxhead v. Mullis, 3.C. P. D. 439. In this 
case there was admittedly no fresh contract between 
the parties, but there was abundant evidence of ratifi- 
cation, contained, we suppose, in those long and affec- 
tionate letters which a gentleman a little while ago 
asked his flancé not to write, as the lawyers would 
charge fourpence a folio for copying them and so in- 
crease the expense consequent on a possible breach of 
the engugement. The argument for the defense was 
that as the first section was entirely confined to con- 
tracts for repayment of money lent and goods sup- 
plied, and that the first part of the second section con- 
fines itself entirely to promises made after full age to 
pay a debt contracted during infancy, the act ought to 
be read asif the second part of the section had run 
thus: “Or upon any ratification after full age of any 
such promise or contract made during infancy.” Lord 
Coleridge however made short work of this in his judg- 
ment. He thought that Parliament ought to be given 
credit for saying what they meant, and it was held 
that the words of the second section were sufficient to 
include a promise of marriage. His lordship said: 
“You cannot say that because there is a ratification 
from day to day that there is a fresh promise from day 
today. Evidence of ratification is one thing and evi- 
dence of a fresh promise another.” 

Northcote v. Doughty, 4 C. P. D. 385, makes the 
point still more clear. The recalcitrant lover had 
during infancy made an offer of marriage to the plain- 
tiff, which she accepted provided his parents agreed. 
Thecourse of true love ran smooth for a time, and the 
engaged ring was given and accepted. Two days be- 
fore he attained his majority the defendant went out 
of town to see his father, and on his return, on the day 
following his birthday, he told the plaintiff his father 
consented, and then, in the exuberance of his spirits, 
he said: ‘“‘ Now I may and will marry you as soon as I 
can.” But alas he did not prove true, for the lady had 
to bring her sufferings before a kindhearted British 
jury, who awarded her £75 as a solatium. On appeal 
it was argued that the judge should have told the jury 
that what happened was mere ratification and ought 
hot to have left it to them to say whether it was ratifi- 
cation or a fresh promise. The court however con- 
firmed the verdict, Denman, L. J., saying: “If after 
coming of age direct words of promise are used, it is 
More reasonable to refer them to afresh promise to 
Marry than a ratification of aformer promise. It is 
— however to say that it is a question for the 

ury. 

In Ditcham v. Werral, 5 C. P. D. 410, the same point 
arose. The defendant when an infant had offered to 

marry the plaintiff. For three years after his majority 








the parties pursued their billing and cooing without 
interruption, until at last the defendant asked the 
plaintiff to name the day. Probably being a bit tired 
of a long engagement the plaintiff complied, only to 
find that as the eventful day drew nearer so the de- 
fendant drew back, and finally refused to fulfill the 
engagement. The jury found for the plaintiff, but the 
case was taken to the Court of Appeal, where Lord 
Justices Denman and Lindley upheld the verdict, Lord 
Coleridge dissenting. In the course of his judgment 
the chief said: ‘I can but fall back upon the saying 
‘things are what they are, not other things,’ and affirm 
that in my judgment a promise to marry is one thing, 
and fixing the day when the promise is to be performed 
is another thing and not the same.” What happened 
in this case appears to me exactly to fulfill the defini- 
tion of a ratification. Rati habitio est consensus qui 
negotium perfectum insequitur. Here the negotium, 
the contract, was long since perfection; it had been 
completed years before; it was consented to, acknowl- 
edged, ratified in the strongest way when the day for its 
execution was ascertained. The majority of the court 
however differed, and held that there was ample evi- 
dence of a new promise. 

The last case we propose to notice is Holmes v. 
Briarly, 36 W. R. 795. The defendant while under age 
had promised to marry the plaintiff. After attaining 
his majority he was told by the young lady that her 
father’s pecuniary circumstances had altered, and she 
generously offered to release him. The defendant was 
hurt that such mercenary and interested motives 
should have been attributed to him. and exclaimed 
that he was ready to marry her then if she thought 
they were old enough. The plaintiff said however they 
had better wait a little longer. Sad to relate the de- 
fendant’s worse motives got the better of him, and he 
subsequently refused to carry out his promise. The 
defendant met with his deserts at the hands of a sym- 
pathetic jury, but took the case to the Court of Ap- 
peal, on the ground that there was no new promise. 
The judgment however was against him. Lord Esher 
refused to lay down a rule for all cases, but said: ‘‘I 
think the jury were entitled to come to the conclusion 
that the plaintiff released the defendant from the en- 
gagement, and that he understood he was free, and 
that he then made a fresh proposal of marriage, which 
she accepted.”’ 

In conclusion we may sum up the law on the subject 
by saying that an infant is not liable for breach of a 
promise of marriage made during infancy, unless after 
full age he makes a distinct new promise, and that 
merely continuing on the footing of engaged lovers is 
not sufficient, and that it is a question for the jury to 
decide whether there has been a new promise or merely 
a ratification of the old one.—English Law Gazette. 


maining 
MOBS AND TORTURE. 


"PN HE outbreak of mob law in so many sections of the 

country, accompanied by fiendish torture, will 
compel thoughtful citizens to consider where the mis- 
takes are in our system of laws and their execution. 
The present condition of the people is in all directions 
lack of confidence. It is not a new phenomenon that 
disturbed trust in one direction accompanies a lack of 
faith in other directions. So it happens that just now 
an unsettled confidence in finance goes with a dis- 
turbed civil trust. There is a quick readiness to ignore 
law and execute justice. 

But is it justice that the people have secured? In 
the case that occurred in Denver, as in the preceding 
case in Texas, and at least half a dozen more in dif- 
ferent sections, the peculiar feature of the mob work 
has been fiendish cruelty. The French mobs of ’98, 
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bloodthirsty than these American citizens. It would 
be difficult to find in history any record of a more sav- 
age glutting of vengeance. Certainly the Indians in 
their orgies over captives did not invent more brutal 
methods of torture. That which startles us most is 
that the fathers of victims have been willing to forego 
every sentiment of mercy, and become the honored 
instruments of vengeance. This is no place to repeat 
the acts performed by these men. The infamy should 
as far as possible be forgotten. But we cannot forget 
that American civilization has imbedded in it a relish 
for torture. It has not escaped a love for revenge. In 
our blood is the savage. Dropping all talk of Christian- 
ity, as tuo far removed from such a spirit, is our civili- 
zation not making a mistake if, in its evolution, it can, 
at the close of the nineteenth century, break out with 
barbaric spots so numerous as to become confluent. 

Underneath the conviction that it is just to torture 
scoundrels lies the public and legal theory that it is 
right for us to do the same under cover of law. While 
most will question the act of the mob, no one ques- 
tions the act of the sheriff. If it is inherently right for 
the Commonwealth to break the neck of a murderer in 
one way, is it surely a sin for the same Commonwealth 
to break a neck without the tedious and shocking in- 
tervention of a court of trial. When the crime is fixed 
to a certainty, it will not be an easy matter to distin- 
guish between the moral result of a popular execution 
directly and a popular execution indirectly. 

We have to attack the right or righteousness of tor- 
ture and revenge in any form, and under all circum- 
stances. I do not propose to open the economical 
question whether the death penalty is good policy for 
the State. Statistics have repeatedly shown the worth- 
lessness of the gallows and guillotine to prevent crime. 
I wish first, in passing, to note the strong probability 
that so long as torture and assassination is a legal 
priuciple, there will be frequent and more frequent 
lapses into mob execution. We must not deceive our- 
selves with the notion that mobs are a feature of pio- 
neer sections; and that the spirit wears away as a 
settlement grows older. The foremvst evil of the 
death penalty is that it fosters a public sentiment of 
revenge. It is recognized as right that ‘‘whoso sheds 
man’s blood, by man shall his blood be shed.’’ This 
maxim is recalled on all oceasions, not infrequently as 
a pulpit text, without a thought that it does not be- 
long or adjust itself to higher civilization. ‘It is a 
maxim of primitive society, and strictly, as well as 
literally, belongs with such other maxims as ‘‘an eye 
for an eye and a tooth fora tooth.’ It has no fitness 
with modern ethics, nor with essential spirit of Chris- 
tian civilization. 

One page of a daily paper will give adequate illustra- 
tion of the tendency of capital punishment and the 
published record of the same to depress the moral 
tone of a people. The three persons executed are, 
each in his way, examples of degeneration; they are 
types of three marked classes of degeneration. One of 
them is a man of an intellectual family, without physi- 
cal wholesomeness, who betook himself to cigarettes 
and stimulants. He was in the main a victim of nar- 
cotics. Physically apparently strong, his heredity had 
given him, with a large brain, sensual lips and eyes. 
The race had not gone to its best for some time; prob- 
ably had not known how to do so. There are possi- 
bilities of breeding murderers of this sort in many re- 
spectable families. Growing more and more morbid, 
and unable to sleep without drugging himself, he was 
at last sufficiently insane to murder bis mother and 
her sister. Then, using few precautions against arrest, 
he took himself to drink and was soon arrested. What 
are we to do with this product of our very common 
civilization. Family heredity and society combined 
to help him to be a murderer; can society devise no 
better method of getting rid of him than to make a 
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national exhibit of his depravity and loathsomeness? 
Throughout the trial, we ‘are told, the prisoner made 
continual efforts to impress on the people that he wag 
no common murderer, but a very extraordinary mortal, 
who had committed an extraordinary crime. The 
ambition to draw the public attention, born of his 
newspaper work, became a marked feature of his iy. 
sanity. lun spite of the man’s desire to waive examina- 
tion and his open confession of guilt, “‘ the trial came 
on with a court-room packed, and for days, during 
court hours, remained so. The verdict was guilty of 
murder in the first degree, but on a technicality this 
was set aside and a new trial was granted. In all, two 
hundred and twenty-four men were summoned to 
secure a jury, and the verdict was the second time 
guilty. A second appeal was sent up, but denied.” 
Throughout the trial the debauched but “ bright” 
prisoner was evidently elated. He was the center of 
ascene. People wondered at his nerve; they did not 
understand his ambition. His nonchalance was pre 
served to the last. He ascended the gallows with a 
firm step, and when on the scaffold asked for a cigar. 
ette, which was furnished him. He then made a short 
speech, closing by saying he was going to a court where 
the judge would not ‘‘kangaroo”’ him. Invoking 
curses on his relatives, he stepped on the trap saying: 
“Tam at your service,” smart and ambitious to the 
last. But did the spectacle benefit us, the people? 
Can we afford to encourage these spectacular failures; 
persons who cannot get notoriety by ordinary routes, 
and who are determined to have it at all cost? Gui- 
teau was an example of this class. His trial and exe- 
cution cost us dearly in popular sentiment and morals. 

The second case on this same page of a daily news- 
paper illustrates another large class; a man of gross 
mouth and voluminous chin, whose characteristic is 
visibly sexual passion. Indulging without restraint, 
he undertook to cover the traces of his vice by a crimi- 
nal operation. This ending fatally, he murdered the 
whole household, fired the house and fled. Both the 
victim and criminal were teachers, and persons of no 
mean intellectual power. It cannot have escaped the 
observation of watchful readers that a large numberof 
criminals of this rank are in those classes that in one 
way or another hold the position of guides and ex- 
amples. It would be difficult to conceive any worse 
supplement to the selection and employment of such 
immoral creatures for school work than the exhibit on 
the trial and execution. Is it less than a serio-comedy, 
when we are told that “the prisoner marched to the 
gallows unaided and faced death firmly? Rev. C. re 
peated the Lord’s prayer; and as the amen was said 
the trap was sprung, and the body shot down ten feet.” 
It would be difficult to conjoin words to picture & 
more detestable scene than this—such a theatrical ad- 
mixture of religion and slaugbter—such a joining 
together of barbarism and modern legalism. If the 
preacher could decently ask that the man be pardoned, 
and taken into heaven with the saints, why might not 
such society as we have here, which is not at all 
saintly, extend a forgiving hand and help the wretch to 
a better life? No one believes that illicit passion will 
be decreased or morals any way helped by a thousand 
such executions. In fact it is dangerous to allow our 
children to peruse the accounts as published in the 
daily news columns. lt does not make this matter 
any less disagreeable when we consider that the mau 
who was hanged was, in all probability, quite as safe a 
member of society as some of those engaged in the 
trial and taking off. There is a very old story of 8 
great master who said of one taken in adultery: “Let 
him who is without sin cast the first stone at her.” 1 
do not forget that the man was hanged for murder; 
but neither do I intend to forget that he murdered be- 
cause he was debauched by licentiousness. Up to the 





time of the murder he had never manifested any pro- 
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pensity to cruelty. Is the real end of the law to remove 
the causes of crime, or is it to torture the criminal? 

Athird type of high criminal is common enough in 
this country, as in all others. It is the man who has 
created in himself a false ideal of manhood. This type 
appears in several forms. Jesse James was not a brute, 
but in some phases of life a gentleman. The man 
whose story is before me was of this sort. His mind 
was filled with a strange mixture of brute courage and 
that sort of religious sentiment that is picked upin outer 
edges of civilization. Although his crime was openly 
committed, be proclaimed himself a victim, and inno- 
cent. When offered a stimulant he declined it, saying: 
“No, sir, I am going to die like a Jesus Christ. I 
don’t want any stimulants.” He then, carryinga small 
Bible, marched to the scaffold. Before his hands were 
pinioned he opened his book and read a part of the 
seventy-niuth psalm: ‘* Let the sighing of the prisoner 
come before Thee. According to the greatness of Thy 
power preserve Thou those that are appointed to die.” 
Closing the Bible he handed it to the chaplain, and 
taking a small hymn-book from that gentleman he 
announced a hymn, and then sang clear und strong 
one verse of ‘‘Nearer My God to Thee.” He then 
shook hands with all, and said in a quiet voice: 
“Gentlemen, if I have done anybody any wrong, any- 
body on earth, I hope they will forgive me.’’ He then 
asserted once more his innocence, and prayed for for- 
giveness for those who had wronged him and sworn 
falsely. ‘“‘Comfort them with Thy grace and forgive 
them, Lord, as Ido. None are without sin.” He was 
an artist in sentiment, and all was done appropriately. 
It is pleasant to be assured that the rest of the party 
performed their parts as harmoniously as he, and that 
“the execution is regarded as one of the most perfect 
inthe history of the annex.’’ His body was an ideal 
of splendid manhood, but his make-up in character 
was perverted either by heredity or by education, or 
voth. That shooting back is likely to make outlawry 
less popular we know is impossible. The very key to 
this style of character is pluck to defy danger. The 
gallows only affords one more chance for outlaw senti- 
ment to secure notoriety. 

These three cases come from one’s day record; and 
Isummarize them in order to ark your calm considera- 
tion of the effect of such scenes as a supplement to our 
churches and our schools. The people are growing 
keenly conscious that no such parade is effective. A 
trial protracted through months or years, while the 
prisoner is defended by the best legal talent, fed by the 
State, and petted by sentimentaljwomen, we know does 
nothing to lessen crime. The mob, not yet ready to 
give up the idea of vengeance, undertakes to increase 
the torture. I for one am glad that mob violence has 
broken loose, and that because it will compel sober 
men to look this matter through and through. It is 
time that we gave up the principle of public revenge 
altogether. The mob can scare a vile rascal, and can 
make him feel their hate—but when he is dead with 
their kicks and torches, what then? The actors have 
not decreased the taste for pain and blood; but in- 
creased it. The question is, if vengeance is the true 


tot burn a criminal alive? Why not kick him to 
death? What nonsense is this modern refinement and 
gentle amelioration of misery? Nothing ever devised 
by the Inquisitors was more horrible than the electri- 
cal chair of New York State. Oh, no, my poor scamp! 
We will not kill you in this way—but in that way. 

rime! but how merciful we are growing! But we 
Will give you a chance for a public parade, and a long 
trial; and possibly at the last the Governor will inter- 
ene. No one is so much a public man as a criminal. 
All his movements are noted; his ideas are inter- 
viewed; his appetite is chronicled. Society is cor- 


In reality there is seldom much difference in char- 
acter between house-breakers and murderers. Fre- 
quently the balance is in favor of the latter. Few 
murderers are, on the whole, dangerous characters. 
The true classification is of professional criminals and 
criminals by accident, or circumstances not liable to 
recur. The former should be used by the State for 
public advantage; the latter should be helped to better 
associations and conditions. What we need to attack 
is the vile dwellings of the , the cohabitation and 
breeding of hereditary ¢riminals, the prison system 
that educates men to hate the right and love evil. We 
have got to get down and under this whole business, 
and from first to last obliterate the principle of ven- 
geance from our code and our purpose. It is not the 
extravagances of mob violence that should shock us, 
but the principle, the common principle on which both 
the mob and the State proceed. 

The South Carolina mob is a fair sample. Kaigler 
was taken to the spot where he saw the bloody bodies 
of the two others implicated in his crime. The crowd 
had previously been beating with whips and sticks. 
They hanged him for two minutes, trying to make him 
confess. ‘Tiring of all efforts to induce a confession, 
the mob stripped him, and called for the outraged hus- 
band to come forward. He did so, and every blow he 
gave brought blood and piteous cries from the negro. 
He was finally exhausted, when another man took his 
place, and the blows were renewed with vigor. Tired 
of whipping him, and when he was nearly dead, they 
put a rope about his neck and pulled him up to a limb, 
and then let him down, again and again, so as to in- 
crease his torture. ‘‘The general sentiment of the 
State approves the lynching, but condemns the brutal- 
ity.” Dear, tender-hearted State! It prefers gentle 
torture; legal killing; sheriffs of its own appointment 
to do the choking. Let us congratulate ourselves on 
the marked distinction. 

But here is another picture. It occurs in one of the 
prisons of the Empire State. A company of twelve is 
present, including two to do the praying, two to do the 
killing, two to time the ceremonies, two to report the 
same to the world, and a few notables as special guests. 
A chair is fixed with refined regard to good taste and 
picturesqueness, for one of the party has a Kodak un- 
der his cont. The accessories are carefully examined 
and criticised. One expert, with eye-glasses fashiona- 
bly swinging in his fingers, passes judgment on the 
volts to be discharged. The criminal is brought in. 
Ah, this is no rude mob, as you see at a glance; but 
the criminal is not happy for all that. He looks around 
for mercy. Ah, it is horrid, this cool cruelty of these 
distinguished men. They are going to kill the fellow— 
and they are not as excited as you and I are at this 
moment. They go about it coolly and quietly. They 
seat the man in that chair. The position is criticised, 
-adjusted, corrected. One holds a watch. The snap 
shot is taken. The sheriff thinks of something. The 
wretch waits in the chair. The preacher comforts him. 
Another preacher prays. The signal is given. The 
battery connections are made. The fellow-is dead. 

Dead! ‘The execution is » success! !” A beautiful 
piece of work! American civilization at its climax. 
Congress wrangles over tariffs; Legislatures pass stat- 
utes to protect sharks, but they have not got beyond 
the Mosaic Penal Code of three thousand two hundred 
years ago. 


St. Louts, September 11, 1893. EK. P. PowELL. 
—[St. Louis Globe- Democrat. 
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ABSTRACTS OF VARIOUS RECENT DE.- 
CISIONS. 





CANDIDATE FOR NOMINATION TO OFFICE — PRIVI- 
LEGE.—The privilege of commenting on and criticising 





Tupted to the core by the principle of revenge. 


the acts of public men does not justify the publication 
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in a newspaper of an article which falsely asserts that a 
candidate fur a party nomination to Congress ‘sold 
out ” and transferred his supporters toa rival candidate; 
and when the truth of the facts stated in the article is 
in issue the jury is properly instructed that the facts 
which gave rise to the comments must be proved sub- 
stantially as alleged; that it is no defense that the 
writer, when he wrote, honestly believed in the truth 
of the charges, if the charges were made recklessly, 
unreasonably and without any foundation in fact; 
and that in so far as the publication fell within the 
limits of criticism and comment, it was privileged, but 
in so far as it went beyond that, the defense of privi- 
lege failed. U. S. Cire. Ct., S. Dist. Ohio, W. D., 
April 25, 1893. Hallam v. Post Pub. Co. Opinion by 
Acheson, C. J. 


CHATTEL MORTGAGE—ALTERATION—INSERTION BY 
MORTGAGEE OF EXCESSIVE AMOUNT. ~—In Green v. 
Snead the Supreme Court of Alabama decide that 
where a mortgagor and mortgagee agree that the lat- 
ter may insert in the mortgage the true aggregate 
amount of several specified items, the respective 
amounts of which are fixed, but not known to them at 
the time, and the latter inserts a greater amount than 
such aggregate, such mortgage is void, though the 
mortgagee acts in good faith. McClellan, J., says: 
‘The general proposition that any material alteration 
of an instrument, after its execution, without the 
maker's consent, avoids it, and discharges him from 
all obligations depending upon it, is not controverted 
in this case. Montgomery v. Crossthwait, 90 Ala. 553; 
Anderson v. Bellenger, 87 id. 334. Nor can it be 
doubted in principle or upon authority that a material, 
and, as between the original parties to the instrument, 
vitiating, alteration may consist in the filling of a blank, 
which the promisee is authorized to fill in a certain 
way, by the insertion therein of matter not covered by 
the authorization. 1 Am. & Eng. Enc. Law, 518; 
Toomer v. Rutland, 57 Ala. 379. And as any change of 
the amount intended to be evidenced by a writing, 
whereby it becomes nominally a promise to pay either 
a greater or less sum than that originally expressed, is 
a material, and therefore vitiating, alteration (1 Am. 
& Eng. Enc. Law, 508), so, in principle, where the 
amount is left blank, and the promisee is authorized 
to insert a given sum, or the true aggregate of several 
specified items, the respective amounts of which are 
fixed, but not at the time known to the parties, and he 
inserts a different amount, as here, in excess of the 
true aggregate of all the items intended to be em- 
braced, the like vitiating consequences must ensue. 
The court below confined the application of these prin- 
ciples to cases in which the alteration is made with a 
fraudulent intent, and, finding no such intent to have 
actuated the plaintiff in this instance, held, that the 
mortgage was a valid security for the amount really 
due, notwithstanding a different and excessive amount 
had been inserted in it. The distinction is not well 
taken. The question of intent is not involved. As is 
well said» by counsel: ‘The motive with which the 
change is made, or the unauthorized filling of the 
blank is done, is not material. It is not because the 
thing done is actual fraud, but because a contrary rule 
would open too great a door for fraud;’ and because, 
we may add, that the alteration changes the legal 
identity of the paper, and causes it to speak a language 
differing in legal effect from that which it originally 
spoke—a result which would ensue however pure the 
intent with which the alteration was made, that the 
law holds the instrument, as between the original par- 
ties and those nominally acquiring rights under it with 
notice of the alteration, to be null and void for all pur- 
poses. 1 Am. & Eng. Enc. Law, 518, 520; Glover v. 
Robbins, 49 Ala. 219; Toomer v. Rutland, 57 id. 379; 
Montgomery v. Crossthwait, 90 id. 573. Where the 





alteration or unauthorized filling of blanks is free from 
all covinous intent, the result of an honest mistake or 
miscalculation, it may be that the promisee can re. 
cover on the original consideration. He certainly 
could not do even this if he made or consented to the 
change for any fraudulent purpose. 1 Am. & Eng. 
Enc. Law, 526; White v. Hass, 32 Ala. 430. But here 
the action is not on the original consideration for 
which the mortgage was executed, but the right of re 
covery—the title asserted by the plaintiff in this action 
of detinue—depends upon the validity of the paper it. 
self, which in legal contemplation ceased to be the in. 
strument which the defendant executed the moment 
it was altered as shown by the uncontroverted eyj- 
dence; and its emasculation is none the less complete 
because of the absence of evil intent on the part of the 
plaintiff in committing the act which destroyed it,” 





CHATTEL MORTGAGE—POSSESSION BY MORTGAGEE— 
LIEN.—Where a creditor, having accepted from his 
debtor, in zood faith, to secure an existing indebtedness 
to him, a chattel mortgage upon a stock of goods, and 
under the mortgage which is not recorded, obtains the 
key of the store containing the stock of goods, and 
takes actual possession of all of such goods, and while 
in such possession, invoicing the stock, is found by the 
sheriff, with writs of attachment in his hands to levy, 
and thereupon such mortgagee at once informs the 
sheriff of his possession of the stock of goods under 
the mortgage, and the sheriff demands of him the poe 
session of the same, and takes from him the key of the 
store, and then makes a levy on the stock,— Held, that 
the chattel mortgage, with the actual possession of the 
property obtained thereunder by the mortgagee, isa 
prior lien to the levies of tae sheriff of the attachments 
of creditors. Hausner v. Leebrick. Kans. 


CONVERSION — STOCK — SHARES — VALUE.—The Su- 
preme Court of Minnesota held, in the recent case of 
Carpenter et al. v. American Building and Loan Asso- 
ciation, that while, as a general proposition, when an 
actual conversiou of chattels has taken place the owner 
is under no obligation to receive them back when ten- 
dered by the wrong-doer, there may be exceptions to 
this genéral rule when the wrong lacks the element of 
wilfulness, and has been committed in good faith, 
and the court, in its discretion, orders a return upon 
timely application by the defendant, in an action of 
trespass or trover, accompanied by an offer to pay all 
costs, and a showing that no real injury will have been 
suffered by the plaintiff when possession is restored, 
and that it was not incumbent upon the plaintiffs, as 
signees of the original shareholders, to produce and 
surrender up the share or stock certificates in order to 
maintain an action for their value. 


JORPORATION LAW—DIRECTORS’ DEALINGS WITH IN- 
SOLVENT CORPORATION—ERRONEOUS REMEDY APPLIED 
BY CREDITORS.—(1) Although directors dealing with 
the company with the assent of stockholders use its 
property in payment of their claims against the corpo 
ration, another creditor cannot seize such property in 
attachment proceedings against the company. (2) Al 
though directors are liable in a proper action to ac 
count to creditors for profits derived from such deal- 
ings, the property cannot be attached at the sait of 
creditors of the corporation on the theory that the title 
to the property is still in the corporation, by reason of 
the violated trust by the directors. (3) The court fully 
states the trust relation of directors toward the corpo 
ration, holding that directors cannot give away the 
corporation’s property, even with the consent of stock 
holders; that these principles however are only 8» 
plicable to a creditor's suit to vacate the voidable con- 
tract, and for an accounting of profits. (4) While tru 
tees are liable to account for profits the expenses in 
securing the profits may ordinarily be deducted in al 
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aocounting. (5) The remedy by attachment held to be 
erroneous, and the suit to restrain the party whose 
property was attached, from suing the sheriff in trover, 
not subject to be restrained by injunction. Ore. Sup. 
Ct., June 28, 1893. Hutchinson v. Bidwell. 


HoMICIDE — WHAT CONSTITUTES AN AIDER AND 
apeTToR.—In Woolweaver v. State, decided in the Su- 
preme Court of Ohio in April, 1893, the following is the 
official syllabus: *‘(1) A person who becomes involved 
inafight with one or more antagonists should not, 
upon that ground only, be held an aider and abettor of 
auother, who may be present, and incited by the 
struggle to commit an independent act of violence that 
causes the death of the antagonist, or one of them, if 
there were more than one. (2) In such case, to consti- 
tute the person engaged in the fight an aider or abettor 
of the homicide, it should appear, either that there 
was a prior conspiracy, or that he purposely incited or 
encouraged the slayer, or did some overt act himself 
with an intent to cause the death of his antagonist.” 


LIBEL—NEWSPAPER CRITICISM CONCERNING PUBLIC 
OFFICIAL—MILITIA OFFICER.—In an action against a 
newspaper for libelling a public officer, it is for the 
jary to determine whether or not the publication was 
substantially fair and accurate, whether the defendant 
bad reasonable and probable cause to believe in the 
trath of the matter, and whether the proper inquiries 
were made, and care used in the statement of that be- 
lieved to be true. If the jury find the publication jus- 
tied on either of these grounds the verdict should be 
forthe defendant. An official in the performance of a 
public duty is amenable to public criticism in the 
newspapers, and if there be probable cause for their 
comments, the publication is not a libel, even if the 
statements be exaggerated and not strictly true in every 
respect. The effect of such exaggeration and sensa- 
tional comment, as evidence of malice, is for the jury. 
Awilitia officer is a public official within this rule. 
Penn. Sup. Ct., Jan. 3, 1893. Jackson v. Pittsburgh 
Times. Opinion by Green, J. 


NEGLIGENCE —- TELEPHONE COMPANY — INJURIES 
FROM CHARGED WIRE.—Where a telephone company 
has permission from an electric light company to 
string its wires along the latter’s poles when the tele- 
phone company wishes to connect a residence where it 
has no poles, and the telephone company disconnects a 
residence, and, instead of removing the wire, coils it 
up, and hangs it on an electric light pole, the telephone 
company is bound to look after the wire; and if it fail 
to do so, and the electric light company remove the 
pole, and hang the wire ona telephone pole, where it 
becomes charged with electricity from an electric light 
wire, and injures a pedestrian on the sidewalk, the 
negligence of the telephone company is the proximate 
cause of the accident. Ahern v. Oregon T'elephone and 
Telegraph Co. Ore. 


QUO WARRANTO PROCEEDINGS — PLEADING. — (1) 
Where an information charges a business corporation 
with forming a trast in violation of the law, for the 
purpose of monopoly, and the defendant is summoned 
to show by what warrant in law it has misused and 
Perverted its powers and franchises, and is still doing 
80, it is not sufficient for the defendant to plead that it 
isa legally organized corporation, and that it still con- 
tinues to be so, exercising its corporate powers and 
Privileges, belonging to it by virtue of its incorpora- 
tion, (2) Where the information charges that the de- 
fendant is a corporation, but as such has done certain 
illegal acts unauthorized by its charter or by the law, 
and the defendant replies that it is a corporation ua- 
der the laws of the State incorporating it, concluding 
with an absque hoe, it is but a statement of a single 
fact alleged in the information, and presents no bar to 
it. (8) It is an elementary rule of pleading that in an- 





swering a special traverse, the opposite party cannot 
traverse the inducement, for there cannot be a traverse 
upon a traverse. Hence an inducement in a special 
traverse must be such as, in itself, amounts to a suf- 
ficient and substantial answer to the information. II. 
Cire. Ct., Cook Co., Aug. 4, 1893. The People, etc. v. 
Distilling and Cattle Feeding Co. 


-_ > 


THE NEW YORK COURT OF APPEALS. 


MONG the most important subjects for considera- 
tion that will come before the New York consti- 
tutional convention in revising the judiciary article of 
the State Constitution is the nature of the relief to be 
given the Court of Appeals. At present the court 
calendars are not overcrowded. The work progresses 
smoothly. Cases are not delayed by a multiplicity of 
appeals, for several years, and both the Bar and the 
public are content. But this condition cannot exist 
long. The appeals to the Court of Appeals average 
more daily than the court disposes of each working 
day, and it is merely a question of time when the cal- 
endars will be again as congested and cumbrous, if 
the present system is continued, as they were when 
the Second Division was created. 

The great value of the work done by the Second Di- 
vision can be appreciated when it is learned that dur- 
ing its existence it disposed of about one thousand 
seven hundred cases tranferred from the Court of Ap- 
peals. When it was discontinued the court calendar 
was tolerably small. A new calendar was made each 
term, with but a small surplus to be added from the 
calendar of the term preceding. But the accumula- 
tion of cases has already begun, and legal delays, al- 
ways vexatious, will make once again the question of 
relief the most troublesome question to be considered 
in our system of appeals. 

The court will] begin the fall term with comparatively 
a small calendar and with only a surplus of forty cases 
left over from the midsummer session. Hitherto the 
surplus has been sufficient to constitute a calendar 
almost for a whole term’s work. The calendar of the 
Court of Appeals, which was taken up during the term 
beginning October 2. 1892, contained five hundred and 
seventy-six cases. ‘be calendar prepared for the term 
beginning October 2 of the present year contains six 
hundred and ninety-eight cases, an increase of one 
hundred and twenty-two. An annual increase of one 
hundred and twenty-two cases will very shortly make 
the calendars as heavy as they were prior to the adop- 
tion of the constitutional amendment of 1888. 

That relief must be given therefore is obvious, bat 
the nature of the changes necessary to secure it are 
not so plain, Some lawyers advocate a further limita- 
tion of appeals based upon the amounts involved; but 
this, the critics affirm, would create a distasteful dis- 
‘tinction, which would wock hardship in many cases to 
meritorious suitors. It is also distasteful for the 
further reason that an acbitary limitation of this char- 
acter would bar appeals in cases where the novelty or 
importance of the principles involved would fully war- 
rant the consideration of the case by the highest judi- 
cial tribunal in the State. 

Another change advocated by the legal profession 
embraces an increase in the number of judges and the 
division of the court into sections, to which should be 
assigned appeals of certain classes only. But this, too, 
is opposed by some lawyers on the ground that the 
division of the court would lessen the respect given to 
its decisions, since each could not be passed upon by 
all the judges. In fact, no proposition bas yet been 
advanced looking to the relief of the court which has 
not met criticism and opposition from some quarter. 
Consequently, all the more necessary is it that the 
question of relief should be profoundly studied. A 
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supplementary body cannot be created to give tem- 
porary relief and be satisfactory. The measure of re- 
lief proposed must be permanent, and the formulation 
of the changes to accomplish this is a task to which the 
brightest and best informed minds of the Bar and of 
the constitutional convention must be addressed.— 
Albany Argus. 


—_———__._¢-_—___. 


UNITED STATES SUPREME COURT — MR. 
HORNBLOWER’S NOMINATION. 


T is not probable that the nomination of Mr. Horn- 
blower to be an Associate Justice of the Supreme 
Court of the United States will be confirmed in time 
for him to take his seat on the Bench when the court 
reconvenes on the second Monday in October. The 
judiciary committee has postponed consideration of 
the nomination until Oct. 9, which is the date for the 
court to meet. There are now upon the docket of the 
court about one thousand and twenty cases, as against 
one thousand one hundred and seventy-seven at the 
opening of the last term. On the present docket there 
are several cases set down for hearing on the third 
Monday in October, which were considered of such 
importance as to warrant their hearing before a full 
Bench. Unless the Senate committee on judiciary is 
unusually expeditious in the case of Mr. Hornblower, 
it may be some time before the cuurt will sit witha 
full Bench. 

Of the cases on the present docket there are many 
in which interesting and important questions are in- 
volved. The Chinese question will come up in an en- 
tirely new form. Heretofore all violations of the Ex- 
clusion and Contract Labor Laws have been brought 
into court by government officers. lu the forthcoming 
cases the accusers are private citizens, who charge that 
the law has been violated and appear as the prosecutors 
of the offending Chinese. 

Another interesting question set down for trial dur- 
ing the present term is the distribution of the Mormon 
Church property, the Ann Arbor strike case, the con- 
stitutionality of the South Carolina Dispensary Liquor 
Law, and the Indiana railroad tax cases. There are 
hundreds of other equally interesting questions to be 
passed upon by the court, but progress may be delayed 
if « protracted contest is made over the confirmation 
of Mr. Hornblower. The nominee has frequently ap- 
peared before the court in New York cases. 


—_——_¢—___—___ 


THE LAW ABOUT KISSING THE BOOK. 


‘THE Home Secretary has issued a circular expressly 

stating that the “ kissing of the book”’ in taking 
the oath is henceforth to be considered optional, and 
that the Scotch form of taking an oath is legal through- 
out the United Kingdom. Any one born north of the 
Tweed and living in the land of heather remembers for 
as longas he lives the sulemnity with which he was im- 
pressed the first time he took “the oath the truth to 
tell.”” He saw the judge rise up, and gathering his 
scarlet robes round bim, hold up his right hand and 
say: ‘‘ Witness, hold up your right hand and repeat 
after me, ‘I swear by Almighty God—as I shall answer 
to God at the great day of judgment—that I will speak 
the truth, the whole truth, and nothing but the 
truth.’’’ And however frequently he may have to ap- 
pear as a witness, the solemn character of such an oath 
must impress him, and in fact does so. It is painful to 
contrast with thisthe English mode of adjuration; its 
administration, not by the judge, but by a subordinate 
oflicer, who gabbles out this oath in the second person 
to the witness, who is ordered first to take the book in 
his right hand, and then, after the words have been 
uttered, to kiss it-—London Humanitarian. 





CORRESPONDENCE. 


FOREIGN CORPORATIONS’ BUSINESS IN T'ENNESsEp, 


Editor of the Albany Law Journal: 

If you do business in Tennessee, and have not gl. 
ready seen the decision, it may interest you to know 
that very recently the Supreme Court of that State, iy 
Carey Lombard Lumber Co. v. Thomas, have h 
under the Foreign Corporation Act of 1891, that alj 
contracts made and all business transacted by foreign 
corporations in Tennessee since that act was passed, 
and without previous compliance with its provisions, 
are illegal, and no rights of property or of action cay 
exist thereby in the corporation. The opinion declares: 


“ Every transaction or contract, express or implied, made 
by a foreign corporation after the passage of this act, Mar 
21, 1891, and before its charter was registered and memorap. 
dum recorded, as the law provides, was illegal, and no rights 
or remedies can be predicated thereon in favor of the com. 
pany.” 

The report of the opinion which I have does not in- 
dicate that the court’s attention was called to the 
sound and able opinions in Wright v. Lee, 51 N, W, 
Rep. 706, or Mill Co. v. Bartlett, 54 id. 544; and there 
is no mention of Runyan v. Coster, 39 U. S. 122; Jones 
v. Habersham, 107 id. 174; Bank v. Mathews, 98 id. 
621; Whitney v. Wyman, 101 id. 392; Grant,v. Coal 
Co., 80 Penn. St. 212; Silver Lake Bank v. North,4 
Johns. Ch. 370, and other cases holding that the right 
of the corporation cannot be collaterally questioned by 
one who has contracted with it, but only by a proceed. 
ing by or in the name of the State in the nature of qu 
warranto. On this point however the court quotes 
from Stevenson v. Ewing, 3 Pickle, 350, an earlier Teu- 
nessee case, to the effect that when a contract is pro- 
hibited by a statute it will be held void without regard 
to the purpose of the statute, the old common-law doc 
trine which may now be regarded as obsolete. 

The decision is not without support in respectable 
authority, but is unsound in principle, as shown by 
the cases cited last above, and is certainly against good 
conscience and good morais in permitting a debtor to 
gain a material advantage and avoid a just debt merely 
by the failure of the corporation to file a copy of its 
charter and have an abstract thereof recorded in each 
county where it does business. Asa petition for re 
hearing has already been overruled, it is not probable 
that the opinion can be overthrown in Tennessee, but 
it ought to be so vigorously assailed from all quartersof 
the country, and at every opportunity, by all loversof 
sound law, as to prevent its being followed by other 
courts. See Wright v. Lee and Mill Co. v. Bartlett, 
supra. 

This refers.to business done through agents in the 
State; contracts falling within protection of ‘inter 
state commerce” are not affected by it. See Gunv. 
White S. M. Co., 20S. W. Rep. 591. 

FRANK W. BABCOCK. 

Canton, O., September, 1893. 


LIMITATION OF PROPERTY BY DESCENT OR WILL. 


Editor of the Albany Law Journal: 

I have read with much interest the philosophical e 
say on the above-entitled subject in your issue of Sep- 
tember 23, 1893, dealt with by its able author, for the 
most part, in a logical manner. And I believe of the 
law, with respect to adapting itself to changed condi- 
tions, or more accurately, being adapted to them, that 
to such proposed complexion will it eventually come 
paint it for the present how we will. 

The author is undoubtedly correct in stating that the 
matter of the descent of property and the power 
making wills or conveying by will are not inhereut 
natural rights, but purely creations of law or statutes, 
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though the natural affection for children and kindred 
may have led in large measure to the accumulation of 
the property. And he may be more or less correct in 
the law quoted from a work on wills, stating incident- 
ally that the ownership of property carried with 
it the right of disposing of the property in the life- 
time of the owner, though the attaching of dower by 
marriage may be considered as a sort of infringement 
upon that right. 

How, then, can the law prevent the foresighted per- 
sons who acquire *‘mounds and banks” of * this 
world’s dross’’ from disposing of the same to their 
children by gift or colorable transfer before death, at 
least bringing the estates left by will or descending 
within any proposed limitation? Perhaps some at- 
taching interest, like the dower right, could be effect- 
ually invoked, which would open a new door to liti- 
gation, but which would not on that account be ob- 
jected to very strongly by the legal profession. 

G. K. DALEY. 

CHATHAM VILLAGE, N. Y., September 23, 1893. 


THE SEPARATE FUNCTIONS OF JUDGE AND JURY. 


Editor of the Albany Law Journal: 

Inline with what is said about juries in your valuable 
journal of Sept. 16 instant, under the head of “ Current 
Topics,” permit me to call attention to an opinion of 
the United States Circuit Court of Appeals for the 
Righth Circuit, in the case of Gulf, C. & 8S. F. Ry. Co. 
v. Ellis, 54 Fed. Rep. 483 et infra. Caldwell, J., said: 

“In common-law actions tried by a jury this court 
cannot review or retry the facts. If there is any evi- 
dence, direct or circumstantial, fairly tending to sup- 
port the verdict, it must stand. Every presumption 
is in its favor, and all doubts must be resolved in 
its favor. This court will not weigh or balance the 
evidence. And in cases like the one at bar, which 
turn on the question whether the party exercised 
ordinary care or was guilty of negligence, after the 
usual and appropriate definitions of those terms by the 
court, it is the province of the jury to say, from acon- 
sideration of the evidence, whether in the particular 
case ordinary care was exercised, or whether there was 
hegligence. [n other words, what is ordinary care, or 
what is negligence, in the particular case, is a question 
of fact for the jury, and not of law forthe court. Rail- 
toad Co. v. Stout, 17 Wall. 657, 663, 664: Jones v. Ruil- 
toad Cu., 128 U.S. 443-445; Railway Co. v. Ives, 144 id. 
408, 417; Railroad Co. v. Foley, 53 Fed. Rep. 459; Pol. 
Torts, 386 et seq. But, in the trial of every case before 
ajury, there comes a time when it may be the duty of 
the court to decide, as a matter of law, whether there 
is sufficient, evidence for the jury to found a verdict 
upon. If there is not, the practice in the Federal 
courts isto instruct the jury to return a verdict for 


the defendant. Railway Co. v. Converse, 139 U. S.. 


469. But the case should not be withdrawn from the 
jury unless the conclusion follows, as a matter of law, 
that no recovery can be had upon any view which can 
be properly tuken of the facts the evidence tends to 
establish. Railway Co. v. Cox, 145 U. S. 593, 606. And 
in cases involving the question of negligence, the rule 
is now settled that ‘when a given state of facts is such 
that reasonable men may fairly differ upon the ques- 
tion as to whether there was negligence or not, the de- 
termination of the matter is forthe jury. It is only 
Where the facts are such that all reasonable men must 
draw the same conclusion from them, that the question 
of negligence is ever considered one of law for the 
court.’ Railway Co. v. [ves, supra. ‘The presumption 
ls that jurors are reasonable men, and that the trial 
Judge isu reasonable man, and when the judge and 
Jury who tried the cause concur in the view that the 
evidence establishes negligence, every presumption is 
in favor of the soundness of that conclusion. The 








whole fabric of our judicial system is grounded on the 
idea that jurors are better judges of the facts than the 
judges. By the Constitution of the United States, and 
by the Constitutions of all the States of the Union, 
juries are made the judges of the facts in all common- 
law actions. These constitutional provisions are 
founded on centuries of experience, and every day’s 
practice confirms their wisdom. 1t may be said of our 
constitutional provisions on the subject of juries, as it 
has been said of the British Constitution, that juries 
‘are, as it were, incorporated with our Constitution, 
being the most valuable part of it.’ Jac. Law Dict., 
tit. “‘ Jury.” 

“It was because the people thought the judges were 
poor judges of the facts that they committed their de- 
cision toajury. Undoubtedly juries sometimes err in 
deciding the facts, but their errors are trifling in num- 
ber and extent compared with the errors of the judges 
in deciding the law. The numerous appellate courts 
of the country are engaged principally in correcting 
their own and the errors of other courts on questions 
of law. The mistakes of juries take up very little 
space, comparatively, in the enormous volume of law 
reports with which the country is being deluged. In 
their deliberations upon the facts of the case they are 
at liberty to exercise their common sense and practical 
experience and knowledge of human affairs, uotram- 
melled by the excessive subtilty, overrefinement, and 
the hair-splitting of the school men which have crept 
into the administration of the law by the courts to 
such an extent as to sometimes bring it into reproach. 
[tis not by such modes of reasoning that the sound- 
ness of a verdict of a jury isto be tested. Itis not 
therefore any ground for disturbing the verdict of a 
jury that the court would not have rendered such a 
verdict. It must appear that all reasonable men would 
agree that it was not supported by the evidence, and 
should be annulled. The constitutional right of the 
citizen to have the facts of his case tried by a jury 
must not be encroached upon by the courts, under any 
pretext. ‘It is of the greatest consequence,’ said 
Lord Hardwick, ‘to the law of England, and to the 
subject, that these powers of the judge and jury be 
kept distinct; that the judge determine the law, and 
the jury the fact; and if ever they come to be con- 
founded it will prove the confusion and destruction 
of the law of England.’ Rex v. Poole, Cas. t. Hardw. 
28. It is of equal consequence to the laws of this 
country and its people that the separate powers of the 
judge and jury be sedulously maintained.” . 


BuFFALo, September 22, 1893. 


—__ > 


NEW BOOKS AND NEW EDITIONS. 


MISCELLANEOUS CORPORATIONS OF New YORK, BY 
ANDREW HAMILTON. 

This book contains the Business Corporation Law, 
the General Corporation Law and Stock Corporation 
Law, complete, as amended by Laws of 1893, and also 
the Statutory Construction Law, General Amend- 
ments to Corporation and Tax Laws of 1892 and 1893, 
with the Transportation Corporation Act of 1890 and 
Penal Code Provisions. This book is in convenient form 
and admirably arranged, with a large number of cita- 
tions, which have been carefully selected by Mr. Ham- 
ilton. Published by Banks & Brothers, Albany, N. Y. 


New VOLUME OF PENNSYLVANIA STATUTES. 


The bound volume of the Laws of Pennsylvania of 
the session of 1893, contains three hundred and sev- 
enty-one acts of Assembly and thirty-five conourrent 
resolutions, occupying five hundred and twenty pages, 
with alist of charters granted and au index covering 
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three hundred additional pages. The appearance of 
the Session Laws of 1893 has been delayed beyond the 
usual time, and the near approach of the fall elections, 
which must be conducted under an amended law, has 
led to a brisk inquiry for the volume. Besides the 
amended Ballot Law, the new Building Law applying 
to Philadelphia, the law creating a new quarantine 
board, and other important measures passed at the last 
session of the Legislature are worthy of general peru- 
sal, now that a printed copy of the laws is accessible. 








THE COURT OF APPEALS. 


THE Court of Appeals will convene on Monday, Octo- 

ber 2. On October 3 the court is expected to hand 
down a decision in the Clark & O’Brien New York 
city aqueduct claim. Thereare ten murderers’ appeals 
upon the new calendar. 


ee een 
NOTES. 


A MAN is exempt from trial jury duty in New York 

city and New York county until he is twenty-one 
years old and after he is seventy years old. In all other 
counties of the State he is exempt until he is twenty- 
one years and after he is sixty years old. 


The latest edition of the Military Code of the State 
of New York has been prepared with an eye to possible 
future amendments. The latter can be arranged under 
the general divisions to which they properly belong, 
the compiler having allowed for from five to twenty 
paragraphs under each division. Thus article 1 includes 
paragraphs 1 to 5, while article 2 begins with para- 
graph 10. This arrangement is novel, and it is under- 
stood that Prof. Collin, a member of the commission 
for the revision of the statutes, is responsible for it.— 
New York Sun. 


The responses in the marriage service are frequently 
not audible, but it rarely happens that a woman en. 
deavors to obtain freedom from the marriage relation 
on the ground that she did not actively consent to the 
marriage by a clergyman. The General Term of the 
Supreme Court of the Second Department of New 
York has decided that such a pretense has no weight, 
aus the woman did not take the trouble to inform the 
clergyman that she had any objection to the perform- 
ance of the ceremony. She may not have said * Yes,’’ 
but she certainly did not say *‘ No.” 


In holding that a slaughter-house was not necessar- 
ily a uuisance, the court, in a recent case, said: ‘‘ We 
do not intend by this to intimate that we regard the 
squealing of pigs as a soothing sound,” and added: 
**We have no doubt that such noises are more or less 
annoying to some people, depending somewhat upon 
their peculiar temperament.” But evidently consider- 
ing that people in this generation should be made of 
steruer stuff, the court also said: ‘In thisage of steam 
and iron, the squealing of a pig is scarcely to be heard 
amid the multitude of greater noises that every where 
assault the ear.” 


Ho w often have we heard from judicial lips, ‘ This 
is a court of justice; not a theater,’ and trembled at 
the awful words. But Lord Coleridge thinks other- 
wise; he believes in “running’’ the court on comic- 
opera methods. The piece is in three acts. Act I: 
His lordship calls before him «a youth who has ap- 
plauded in court, and sentences him to forty-eight 
hours’ imprisonment. Act II: An hour later the said 
youth is set at liberty, with a parental reproof from 
the bench. Act Ill: Next day the same desperate 
criminal is sent for to the judge’s lodgings and handed 
half a sovereign. In twenty-four hours he thus swept 





the whole gamut of emotion, from suicidal despair to 


delirious exultation. And it is too soon to say that the 
drama is finished yet. Has Lord Coleridge any young 
female relative whom he can bestow in marriage, or 
can he borrow a ward in chancery from his learned 
brother? For the full climax would be to present the 
venturesome youth with his daughter and half his for. 
tune to complete this Arabian Nights’ Entertainment, 
—Figaro. 


At Boulogne-sur-Mer a bicyclist was recently ar. 
rested on the charge of riding at night without a lap. 
tern, and was acquitted on the ground that a bioyole 
is not a carriage. At Bordeaux a bicyclist was ar. 
rested on asimilar charge and fined, the prosecuting 
attorney proving to the court that a bicycle is a vehi. 
cle. In this connection it may be observed that bioy. 
cles were held to be carriages within the provisions of 
the English Highway Act against furious driving 
(Taylor v. Goodwin, 4 Q. B. Div. 228; Parkins v. Priest, 
7 id. 313), but not within a turnpike act that imposed 
a toll on “carriages” impelled by steam or other 
agency. Williams v. Ellis, 5 id. 175.—Criminal Law 
Magazine. 


A Welsh jury, in returning a verdict on horse-steal- 
ing, expressed themselves, through the foreman, thus: 
“My lord, we find the man who stole the horse 
not guilty.’"”, A Warrington justice once reproved a 
would-be suicide thus: ‘* Young man, you have beeu 
found guilty of attempting to drown yourself in the 
river. Only consider what your feelings would have 
been had you succeeded.”’ A sentence was once pro- 
nounced by a Scotch judge as follows: ‘ Ye did not 
only kill and murder the man, and thereby take away 
his valuable life, but ye did push, thrust, protrude or 
impel the lethal weapon through the belly-band of his 
regimental trousers, which were the property of his 
majesty.” Baron Maule once rebuked the arrogance 
of Mr. Cresswell, who had been treating the Bench with 
a lack of courtesy, in the following terms: ** Mr. Cress- 
well, { am perfectly willing to admit my vast inferior- 
ity to yourself. Still, lam a vertebrated animal, and 
for the last half-hour you have spoken to me in lan- 
guage which God Almighty Himself would hesitate to 
address to a black beetle.’’ A Devonshire jury, hav- 
ing found a man guilty of stealing hay, added the fol- 
lowing rider: That ‘‘they didn’t think the prisoner 
done it, but there’s been a lot taken hereabouts by 
some one.” 


A good story is told by the Newcastle (Eng.) Chroni- 
cle concerning a Dutchman who had secured an insur- 
ance of £800 upon bis little house, although it bad been 
built for much less. The house was burned, and the 
Dutchman claimed the full amount for which it had 
been insured; but the officers of the company refused 
to pay more than its actual value—about £600. He 
expressed his dissatistaction in powerful broken Eng- 
lish, interlarding his remarks with some choice Teu- 
tonic oaths. ‘If you wish it,” said the actuary of the 
insurance company, “ we will build you a house larger 
and better than the house burned down, as we are 
positive it can be done for even less than £600.” To 
this proposition the Dutchman objected, and at last 
was compelled to take the £600. Some weeks after he 
had received the money he was called upon by the same 
agent, who wanted him to take out a policy of life in- 
surance on himself or on his wife. “If you insure 
your wife’s life for £2,000,’ the agent said, ‘and she 
should die, you would have the sum to solace your 
heart.” ‘Dat be hang,’’ exclaimed the Dutchman. 
“You ’surance fellows ish all tiefs! If I insure my 
vife, and my vife dies, and if I goes to de office to get 
my £2,000, do T gits all the money? No, not quite. You 
vill say to me: * She vasn't vorth £2,000; she vas vorth 
*bout £600. If you don’t like de £600 we will give you 
a bigger and better vife! ’”’ 
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CURRENT TOPICS. 
HE October term of the Supreme Court of the 
United States will begin at noon of next Mon- 
day, the 9th instant, when, after the admission of 
attorneys, the justices will adjourn to pay their re- 
in a body to President Cleveland. The next 
isy, the call of the docket will begin —a docket 
which in itself demonstrates the advantages of the 
new Court of Appeals. While the docket for the 
October term in 1892 at the opening contained one 
thousand one hundred and eighty-three cases, there 
sre but one thousand and twenty-five awaiting the 
Supreme Court's attention at this time. If this rate 
is maintained, the court will be confronted with 
nothing but current cases seven years hence. The 
court now has cases under consideration which were 
agaed last term, decisions upon which may be an- 
nounced the first opinion day. These are the two 
cases from the Washington Circuit Court known as 
the harbor-line cases; the elevator case from South 
Dakota; Constable v. National Steamship Company, 
a case introducing damages growing out of the 
burning of a steam dock in New York, and the 
United States v. Rodgers, a criminal case from 
Michigan. The new cases docketed for this term 
include a number of unusual interest and import- 
ace. Prominent among those are the appeals by 
Ah Sing and four other Chinese from the judgment 
of the United States Court for the Northern District 
of California, which will bring up for review the 
Geary Chinese law. The history of these cases, in 
brief, is this: Upon the affidavit of a citizen a war- 
rant was issued for the arrest of Ah Sing and his 
companions at Los Angeles, upon the charge of 
failure to register as required by the Geary law. 
The warrant was served, and Judge Ross sentenced 
the Chinese to deportation. He refused to grant an 
appeal, and the men were taken to San Francisco 
for deportation. Being then in another jurisdic- 
tion, application was made to J udge Morrow for the 
release of the prisoners on a writ of habeas corpus. 
He denied the writ, but permitted an appeal, upon 
Which the case comes to the Supreme Uourt. The 
attorneys for the Chinese contend that proceedings 
under the Geary act must be instituted by a collector 
of ral revenue; that they are not of an ordinary 
criminal nature which may be instituted by any 
Private citizen, as was done in the case of Ah Sing 


aud his associates, and that they are therefore ille- 


gally deprived of their liberty. The Mormon Church 
case is another of importance. Upon the decision 
will depend the disposition of the funds arising 
the sale of church property under the Ed- 
munds-Tucker act. Three railroad cases will attract 
general attention. One of them is the appeal of 
on, the Lake Shore railroad engineer who re- 
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fused to haul his train because it contained some 
cars from the Ann Arbor railroad, upon which a 
strike was in progress. This was in defiance of an 
order of court, and Judge Ricks imposed a fine and 
imprisonment forcontempt. The other two present 
the question of how far the States may go in the 
matter of assessing railroad property and fixing 
freight rates. One comes from Indiana, the Penn- 
sylvania lines and ‘‘ Big Four ” being the appellants. 
In this case a tax law was passed by the Indiana 
Legislature, under the operations of which the rail- 
road companies claim that an undue assessment of 
corporate property was permitted. The State courts 
have upheld the validity of the statute. The other 
comes from Texas, and is an ‘appeal by the State 
board of railroad commissioners from the judgment 
of the Circuit Court delivered by Judge McCormick 
to the effect that a certain schedule of freight rates 
promulgated by Messrs. Reagan and his associates 
on the board is confiscatory in its application. 
Besides these, the court will have eleven murder 
cases from Fort Smith, Ark., to determine, and the 
mineral land case of Borden v. Northern Pacific 
railroad from Montana, affecting a large part of the 
railroad land grant. The confirmation of the 
nomination of W. H. Hornblower of New York to 
be an associate justice of the court, vice Samuel 
Blatchford, died, has not yet been announced, and 
the probabilities seem to be that the court will be 
short one member when it meets. Justices Field, 
Brown, Brewer and Jackson are already in Washing- 
ton, and the remainder of the court will reach that 
city this week. Justice Field spent a portion of 
the summer in Michigan, and returns to his duties 
greatly refreshed and strengthened. This term will 
witness the beginning of his thirty-first year of ser- 
vice on the Supreme Bench. His record in this re- 
spect has been surpassed by but five members of the 
court throughout its history, and equalled only by 
Chief Justice Marshall, who remained in office 
thirty-five years. 


* The State and city courts in New York city be- 
gan another year of business last Monday, October 
2, and have their hands full. There are three thou- 
sand two hundred cases on the trial term calendar 
of the Supreme Court, five hundred and fifty of 
which were added during the summer. There are 
more cases on this calendar than there have been in 
yearsbefore. The name of Nita L. Cowles, a female 
lawyer, appears on the docket as the attorney for 
one of the litigants. This is the first time that a 
woman lawyer’s name has appeared on the books of 
the court. In the Special Term of the Supreme 
Court there are one thousand two hundred and 
eighty cases ready for trial without juries, about six 
hundred of which are actions to recover damages 
against the elevated railroads. In the Superior 
Court there is a trial term calendar of one thousand 
eight hundred and seventy-three cases to be dis- 
posed of by jury, and in the Special Term of this 
court there are five hundred and twelve cases to be 
passed upon by the judges, including a large number 
of elevated railroad cases. There are untried cases 
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on the calendar of the Court of Commen Pleas to 
the number of about one thousand, in addition to 
the calendar of the equity branch of the court. 


In an address delivered in Washington, Septem- 
ber 18, 1893, on the occasion of the one hundredth 
anniversary of the laying of the corner-stone of the 
Capitol, Hon. Henry B. Brown, in speaking of Chief- 
Justice Marshall, said: 

“Tn the case of Marbury v. Madison, which arose at 
John Marshall's very first term, he declared the judi- 
cial power to extend to an annulment of an act of Con- 
gress in conflict with the Constitution, a doctrine 
peculiar to this country * * * The lack of this 
check upon the Legislature has wrecked the Conatitu- 
tion of a foreign State, and it is safe to say that our 
own would not long have survived a contrary decision. 
Had Marshall rendered no other service to the country, 
this of itself would have been sufficient to entitle bim 
to its gratitude.”’ 

But Mr. Edgar R. Rombauer of St. Louis, in a 
critical letter to The Nation, shows that the doctrine 
of the power of a court to annul an act of the Legis- 
lature was not unknown to American jurisprudence 
previous to the decision of Marbury v. Madison. 
In October, 1786, six months before the meeting of 
the Convention that framed the Constitution, a court 
of Rhode Island, in the case of Trevett v. Weeden 
(not reported), held the ‘‘ Forcing Act’ to be uncon- 
stitutional. (McMaster’s ‘ History of the People of the 
United States,’ vol. 1, pp. 337-339.) The doctrine was 
recognized by Chancellor Wythe in May, 1793, in 
the case of Page v. Pendleton. In that case the 
power of the Legislature of Virginia to pass a valid 
law confiscating debts due by Amerieans to citizens 
of Great Britain at the outbreak of the Revolutionary 
War was denied, on the ground that such a law 
would be repugnant to the law of nations. (Wythe’s 
‘Virginia Reports.’) Marshall studied law under 
Wythe, and it is probable that he was familiar with 
Wythe’s views on the subject. 


There seems now to be some doubt whether Har- 
vard University will have the gift from the estate 
of Frederick L. Ames. It seems that he was the 
‘*unknown friend” who intended to give half a 
million for the new reading-room and its mainten- 
ance. He had promised it to the president and 
trustees, the pluns had been prepared and prelimi- 
nary arrangements for the formal gift of the money 
were made. He died before they were completed; 
his will contained no bequest for the purpose, and 
though it was at first announced that the heirs would 
carry out his intention, this seems to have been said 
without authority. Apparently the heirs have taken 
no action yet. 


Mr. Hornblower, it has been said, is the youngest 
man ever appointed to a place on the Supreme 
Court. This error doubtless arose from the fact 
that he is the youngest man appointed for more 
than forty years past. But there have been six ap- 
pointees younger than himself and one of the same 
age. Itisarather remarkable fact that the average 
age of appointees has increased with the age of the 





SS —— ———— 
court. No justice over sixty years of age was eve 
appointed until 1870, and since then three othey 
even older have been named. The latter are gj 
dead, but ex-Justice Strong, the first one, is sti 
hale and hearty at the age of eighty-four, the onl 
justice on the retired list. 


Justice Harlan of the United States Suprem 
Court, who was one of the arbitrators for this 
country in the Bering Sea case, expressed an in. 
teresting opinion the other day. He said he be 
lieved that if in the future a difference should arige 
between the United States and Great Britain which 
should be referred to arbitration, no strangers would 
be asked to serve as arbitrators. The board would 
be made up of an equal number of the justices of 
the highest courts in each country, and a majority 
vote of such a board -be the final settlement of the 
difference. The suggestion is a good one. Anim: 
partial verdict on the merits of the question involved 
could be as confidently expected as from a boardof 
neutrals. The judicial habit and temper which 
such men possess is the essential qualification in an 
arbitrator, and not his political neutrality. Such 
must be held to be the fact and hope, despite the 
memory of the eight to seven decision of 1876— 
which did more than any other event in all history 
to discredit the ability of the judicial temper to rise 
above partisan leanings. 


The American Lawyer says that Harvard Univer- 
sity in its determination that after 1895-6 only 
students who have taken a B. A. degree at some 
reputable college or its equivalent, can enter itslaw 
school, has placed the profession under lasting 
obligations. It is high time that the intellectual 
requirements for admission to the bar be sub- 
stantially raised, and the place where this higher 
standard should first be set is in the professional 
school. Let such a system as Harvard is to inaugu- 
rate be made the rule of all law schools and its 
wholesome result will be quickly apparent at the 
bar and on the bench, If the law is to maintain its 
rank as one of the learned professions, a radical 
change from current practice in equipping its pros 
pective members is essential. This innovation a 
Cambridge is a step in the right direction, and will 
undoubtedly set the other law schools to thinking. 


A photographer tried to take a picture of a group 
of military officers at a recent reunion at Gettysburg. 
Some of the officers objected to being photographed, 
but the photographer persisted, and made himself 
such a nuisance that somebody overturned his 
camera. Now he has sued Generals Sickles and 


Butterfield, who were in the party, for $10,000 to - 


compensate for injury to his camera and loss of pro! 
its on the pictures he would have sold had his 
negative not been broken. The suit involves the 
right to take any one’s picture against his will and 
in defiance of protest, and the extent to which the 
proposed victim may go in resisting the camera 

It seems as though one ought to be able to sy 
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whether he will be ‘‘ took” ornot, and to have con- 
siderable right of resistance to this process. If one 
must submit whether he will or no, what is to pre- 
‘yent a photographer’s capturing his victims on the 
street and dragging them off in triumph to his den? 


The full bench of the Supreme Court of Mas- 
sachusetts is on the side of the Australian ballot 
lsw, and against the contention of the prohibitionists 
that this law is unconstitutional. It will be remem- 
bered that the petition to the court was brought on 
behalf of Rev. Dr. A. A. Miner and argued by Wol- 
cott Hamlin of Amherst. The court was asked to 
compel the placing of the name of the petitioner on 
the official ballot as prohibition candidate for senator 
in the seventh Suffolk district. The certificate of 
his nomination filed with the Secretary of State did 
not show that in the caucuses which chose the dele- 
gates composing the convention twenty-five voters 
participated and voted. On account of this omission 
the secretary declined to put Dr. Miner’s name on 
the official ballot. The Springfield Republican says 
that Mr. Hamlin argued with a good deal of ability 
that the new ballot law was unconstitutional in that 
ifdisfranchised voters, but Attorney-General Pills- 
bury more than met this contention. The case ex- 
tited a good deal of interest among the lawyers, and 
its result was not unexpected. 


NewYork city has produced another sensible grand 
jury. Ina presentment handed up to the court the 
jurorssuggest that the coming constitutional conven- 
tion consider the feasibility of abolishing the ineffi- 
cient, expensive coroners altogether, and parcelling 
out their work between competent surgeons and the 
salaried police magistrates of the city. ‘‘ Crowner’s 
quest law ” has been a perpetual subject of ridicule 
ever since Shakspeare’s day. , 


Debts of honor, so called, are those unknown to 
the law and which cannot be collected by legal pro- 
cess, Among them are debts contracted at the 
gambling table or in other forms of betting, and 
the security is simply that of individual obligation 
among people of the same kind. Whatever the law 
tegards as contrary to public policy comes under 
this head, the law declining to assist in corrupting 
the people by legitimatizing such transactions. In 
European countries the debts which have only 
moral instead of legal security are more numerous 
than in this country. A series of reports from 
United States consuls on this feature of the laws of 
foreign countries has been recently published, in 
answer to a circular from the National Board of 
Trade. This circular asked the consuls to collect 
evidence as to what debts are not collectible by 
law in the various countries and to state how they 
ate generally paid. The answers reveal some in- 
tetesting local customs. The general summary 


shows that though debts of honor are outside the 
legal pale they are usually paid in full, the penalty 
for refusing payment being that the delinquent 
debtor is ostracised by the clubs and other organiza- 








tions which provide the- means for contracting the 
obligations. This appears to follow the general 
rule, for in all parts of the world such debts are or- 
dinarily paid, even though the debtor is execution 
proof and refuses to pay what the law would other- 
wise compel him to pay. In Sweden doctors’ bills 
are debts of honor, as they also are in Austria, while 
in the latter country a lawyer’s fee that reaches the 
amount of the property in litigation has no standing 
in court. China has along schedule of debts of 
honor, among them being services rendered by 
physicians, dentists, priests, fortune-tellers, clair- 
voyants and others and moneys loaned at rates ex- 
ceeding the legal rate of interest. Itis regarded as 
a disgrace to be a drunkard or to supply a drunkard 
with liquor, so that drinking debts are extremely 
rare. On this point the consul at Amoy says that 
when such debts do exist the creditor is both 
ashamed and afraid to acknowledge the fact, and, 
as a natural consequence, to take any steps toward 
the enforcement of his rights. In both Germany 
and France a man may be sued for a drinking debt. 
Few European bankrupts ever pay in full, perhaps 
because those who can do so do not fail in business. 
Bankruptcy does not relieve the Russian debtor, 
who must pay whenever he is able todo so. In 
Russia and Greece debts never outlaw. In France 
outlawed debts are seldom paid. In Belgium, of 
six hundred and twenty bankrupts in a period of 
ten years only twelve were rehabilitated. Though 
in many European countries the winner of a bet 
cannot enforce collection in the courts, there are 
some exceptions to the rule. In Italy, the Nether- 
lands, Russia and Spain the laws enforce the pay- 
ment of bets made on athletic contests, such as foot- 
ball, cricket, racing, etc., the exception being evi- 
dently made to encourage the athletic sports, to 
which the youth do not take very kindly. The 
moral seems to be from all this, the less law there 
is in some instances to compel the payment of an 
obligation the more scrupulous the debtor is to dis- 
charge it. There are few instances where gambling 
debts and others outside the protection of the law 
are not promptly met if itis within the power of 
the debtor. It is this that preserves the gambler’s 
occupation, since if his debtors were not held by 
something outside the law itself the debts would 
‘never be paid, and gambling would not pay those 
who win. It isa peculiar state of affairs which 
shows men more willing to pay such debts than 
they are to pay those recognized by the laws. 


Among the recent United States decisions of in- 
terest, was one in which Hoke Smith, the Secretary 
of the Interior, was the successful attorney against 
arailroad company. A man named Powers was a 
passenger on a train which stopped at a station 
called Lula, in Georgia. After he had alighted 
from his train, another train going in the opposite 
direction stopped at the station. Powers waited to 
assist from the train a man with his wife and two 
children, five and seven years old. There was no 
conductor or brakeman to assist the passengers in 
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alighting. The detention caused by the kindly act 
of Powers was sufficient to bring him in the way of 
the train going in the opposite direction and he re- 
ceived fatal injuries. The family to whom he had 
given assistance managed to escape, the husband 
and wife pushing the children before them. No 
bell was rung, and there was no light except a bon- 
fire and the locomotive headlights. The United 
States Supreme Court sustained a verdict for a large 
amount in favor of the children of Powers. 


_—_—_—_>__—_——_ 


VERBOSITY AND TAUTOLOGY IN DEEDS 
AND OTHER LEGAL DOCUMENTS. 
‘THERE is a general complaint that deeds, and in 

fact all legal documents, are verbose and tauto- 
logical. 

The effort to provide against any possible miscon- 
struction of meaning may be credited with being the 
cause of some part of the tautology, but ignorance of 
the use of language, and a vicious taste for prolixity 
and pomposity have done much more to create this 
verbosity. 

As you willsee some briefs padded with cases which 
are inapt, and yet bear some relation to the points de- 
signed to be established, inserted because the compiler 
is himself deficient in subtilty, or fears that the court 
will be, so do you find words following one another in 
deeds that are inapt, and yet have some bearing upon 
the object to be attained. Taking up first the tautology 
of deeds, because that is the most obvious. 

The granting clause, as it is sometimes called, usu- 
ally contains the following words: ‘ Give,” ‘‘ grant,” 
** bargain,” “ sell’’ and “‘convey.’’ Five words where 
one, or at most two, would suffice. 

First. The word ‘“‘give,’’ although it has received 
such a construction by judicial aid (see Hooper v. 
Hooper, 9 Cush. 129) as to make it equal in granting 
power to any orall of the other words of alienation, 
should never be employed in deeds which are made 
upon a valuable consideration, for three reasons. 

1. Because a gift, according to the natural import of 
the words, is without any valuable or pecuniary con- 
sideration, and it isan abuse of language to say you 
give or donate where money passes in consideration of 
the transfer. 

2. Because laymen do not use the word in order to 
obviate failure or inadequacy of consideration; or if 
they did, it would either be unnecessary or delusive. 

3. Because a word like “sell”’ has a special applica- 
tion, and is precise, and conveys no other meaning to 
the popular or professional mind, and the use of * give” 
is superfluous if the word “sell” or “convey” is to 
follow. 

Secondiy. The word “ bargain’’ is unnecessary, and 
nas the demerit of being bad English as a verb. ‘“ Bar- 
gain’’ is not an active transitive verb. It adds noth- 
ing whatever to the force of the other words. It 
merely dilutes them. 

Thirdly. **Grant” and “‘convey”’ may be consid- 
ered together. They have substantially the same 
meaning inadeed. But there are, in common speech, 
differences; and philology makes quite a distinction. 
No doubt but that ignorant or illiterate people would 
comprehend more readily the word “convey” than 
the word “grant.’’ It is oftener used. And yet we 
hesitate to condemn “ grant,” or even put as a substi- 
tute for it, “ convey.” 

4. The word “sell’’ should be used, and in connec- 
tion either with ‘“‘grant” or ‘“convey.’’ So much 
tautology may be allowed, lest we make too wide a de- 
parture. 

Considering quitclaims, we find the usual formula is 





“‘remise, release and quitclaim.’”’ The superfluous 
word is ‘“‘remise.”” This is an obsolete word, hardly 
found except in law-papers, and the whole formula ig 


objectionable. It would be much plainer English, it , 


would seem, to use the words ‘“‘ convey my interest in" 
as a substitute for it. There is an intolerable amount 
of padding in the warranty deed and mortgage as com: 
monly used in Massachusetts. 

1. The heading is superfluous. ‘* Know all men by 
these presents that.’’ This heading could be entirely 
omitted. It is intended for pomposity. 


2. ** In consideration of the sum of ........ dollars to 
me in hand paid’ is periphrastic. Say instead, “For 
peace dollars to me already paid,” and you saye 


seven words and are equally clear. 

3. Strike out the receipt clause, viz., ‘‘the receipt 
whereof is hereby acknowledged,”’ for you have gaid 
that in the word ‘‘already,’’ which is inserted above, 

4. After inserting the name of grantee add the words 
**in fee forever.’’ 

Then, following the description, should be the war. 
ranty, omitting the habendum and tenendum. 

The covenants, as now used, are: (1) That of seizure; 
(2) that of non-incumbrance; (3) that of right to sell; 
(4) that of warranty and defense. These four covenants 
are all included in the covenant of warranty. Conse- 
quently the others may be omitted entirely. If there 
be any doubt whatever that the covenant of warranty 
is broad enough to cover all the other covenants, it 
should by statute be settled. By so doing a vast 
amount of tautology and of decisions might be 
avoided. For all these four covenants let there be sub- 
stituted these words: “ Covenant that we will warrant 
and defend the title" against any and all claimants. 

The conclusion of the warranty deed should repeat 
the name of the grantor, and if it be necessary, to re- 
lease dower or curtesy or homestead rights, the same 
could be done by inserting the words: “‘AndI,. .... 
wife of said ........, hereby release all my right to 
dower und homestead in above granted land.’’ 

But it is in the clauses of defeasance that the great- 
est improvement might be made. The theory of the 
mortgage is that of an absolute conveyance in the first 
part, and a defeasance in the last part, and this with a 
power of sale. In other words, the conveyance is not 
intended to be absolute, and the defeasance is not in- 
tended to be operative, as stated. Something remains 
to be done, even when the mortgage is paid. Besides 
the defeasance there is a power of sale. There are 
three parts — first, the grant; second, the defeasance; 
third, the power of sale. lt would seem as if these 
three parts might be merged in one. We would re- 
form the mortgage deed from the start. In a deed 
which is intended to be a mortgage, instead of “sell 
and convey,” say simply ‘ mortgage,” and nothing 
more. 

After the words of description the clause should be 
added: ‘This land is to be held as security for the 
payment of a note,” ete., “and if said note is not paid 
when due, the grantee, or his representative or assign, 
may foreclose this mortgage by entry, or by selling the 
same at public auction, first advertising the sale for 
three weeks successively by publication in some news- 
paper published in the city of ........ .” And the 
grantor should agree to keep the house in a sum to be 
named. ‘ 

The following, then, should be substantially the form 
of mortgage: 

“I, John Doe, of Newbury, in Essex county, Massachusetts, 
for the sum of one thousand dollars to me loaned by Richard 
Koe, of Salisbury, in said county, do hereby mortgage to 
Richard Roe, in fee, land, with buildings thereon, situate in 
said Salisbury, and known as Whiteacre. And Ido agree to 
keep the buiidings on the same well insured in the sum Of 26 
dollars. And in case the said sum loaned to me is not fully 
paid in one year from date hereof, witlr interest, payable semi- 
annually, the said Richard Roe, his assigns or personal repre 
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sentatives, may enter upon the land hereby conveyed and 
eject me, and any person claiming by, through or under me, 
or may sell said land at public auction in the town of .. .., 
first giving notice of the time and place of sale by publication 
three successive weeks in some newspaper published in the 
county, and posting notice at three public places in said town, 
atleast twenty days before said sale; and a sale at auction shall 
forever bar any and all persons from making any claim to said 
land by, through or under me.” 


The above are some suggestions for introducing brev- 
ity indeeds. Let me add that some mild impulsion to use 
blank deeds in these times, and some facilities should be 
furnished to lead to their speedy introduction. This 
isdesirable, because of the saving of time and labor 
that would be effected. These measures of impulsion 
are as follows: 

1. Let the State provide that there shall be printed a 
number of each kind of blanks necessary to be used in 
the next three years, and let them be distributed by 
the thousand among the several counties, and charged 
say $10 a thousand to each register of deeds, who 
shall furnish them to dealers aud city clerks at the rate 
of $2 per hundred, and to lawyers and all other persons 
at the rate of three cents apiece. 

2. Let the registers of deeds be required to collect 
upon all deeds not written upon the State blanks a fee 
of $1in addition to the usual fee for recording the 
same, said registers to be entitled to receive twenty 
percent of all fees thus collected as compensation, and 
render the balance quarterly to the county treas- 
urer. 

3. Ifa record is made of a deed (not in a State blank) 
by the register before payment of the extra dollar, 
such record shall not be valid to convey the land 
against the claim of a creditor of the grantor until 
such time as the fee is paid. 

There are several advantages that would accrue to 
the public and to conveyancers by having a standard 
form for the different kinds of deeds. First, it may 
be said that uniformity, or a closer approach to uni- 
formity, would be secured. This uniformity makes 
every conveyance more intelligible, aud thereby has a 
tendency to obviate disputes and litigation and to 
make settlements in courts easier. The advantages 
that have been secured by standard policies of insu- 
Trance are already obvious, and they have already 
largely diminished the contests upon insurance. 

That great improvements may be made in concise- 
hess may be shown if we consider the differences 
which exist in different States in the numberof formal 
words used ina deed. Thus, comparing States by the 
following table, which gives the number of words used, 
it will be seen that Iowaaud Nebraska lead in brevity, 
a New Jersey and Massachusetts excel in prolix- 

ty: 

















Worps. 
DEED. 
Neb. | Iowa. | Mass. | N. J. | N.H. 
130| 28| 1] 503] 351 
204; 26] 224] 248| 270 
857 | 17%5| 670) 780]”...... 

















The mortgages in Massachusetts corresponded to the 
trust deed in Iowa, and the words are intended to be 
used interchangeably. We cannot conclude this arti- 
ole better than by recommending as a model the form 
of the Iowa deeds, a copy of which follows: 


QUITCLAIM. 


For the consideration of .... ... dollars I hereby quitclaim 
; aes ‘y all my interest in the following tract of land [describ- 


Witness my hand this ........ ee 





WARRANTY. 


For the consideration of ........ dollars I hereby convey to 
A. B. the following tract of land (describing it], and I warrant 
the title against all persons whomsoever. 

Witness my hand this. . .... day of 


MortTGAGE OR DEED or TRUST. 


For the purpose of securing to A. B. the sum of ... ... 
lars, with interest from date, at the rate of ... .. per cent 
per annum, I hereby convey to C. D. (description}. And if the 
sum so secured to A. B. is not paid him by the ... .... day of 
dpe & , and if I do not keep the buildings on said land insured 
in the sum of .... ... dollars, I hereby authorize the said C. D. 
to sell the property herein conveyed at public auction, first ad- 
vertising the time and place of sale in some newspaper pub- 
lished in said county, for three weeks successively, the last 
publication to be at least two days before the time of sale, and 
posting notices in three public places within five miles of said 
land; and after said sale I authorize said C. D. to execute a 
deed of said land to the purchaser, and to use the proceeds to 
pay off the amount herein secured, with interest and costs, and 
the balance, if any, render to me. AN 


NEWBURYPORT, Mass., September, 1893. 





CONTRACTS—VALIDITY—PUBLIC POLICY— 
BIDDING FOR PUBLIC PRINTING — EN- 
FORCEMENT. 

NEW JERSEY COURT OF ERRORS AND APPEALS, 
JUNE 23, 1893. 


Brooks v. CooPpER. 


B. and C., each being the owner of a newspaper belonging to 
the same leading political party in a county, in which, un- 
der and by virtue of an act of the Legislature, the governor, 
secretary of State and comptroller, or the majority of them, 
were empowered to select in such county only one news- 
paper belonging to such political party, having reference, 
in such selection, ‘‘to the paper having the larger circula- 
tion,” agreed in writing that, in order to allay and stop the 
antagonism and rivalry existing between them, that in case 
of the designation of either paper to publish the laws, the 
net amount received for this service should be equally di- 

_ vided between the newspapers, and that their newspapers 
should be alternately selected and designated for the pur- 
, pose of publishing the laws. Held, that the agreement 
contravened the provisions of the statute vesting the au- 
thority and power of such selection in the governor, secre- 
tary of State and comptroller, and was contrary to the 
policy of the statute, which required the publication of the 
laws in the newspaper having the larger circulation in such 
county, and thus was contrary to sound public policy, and 
void. 

The court will not aid in the enforcement of an illegal contract, 
but will leave the parties to it just where it finds them. 


PPEAL from Court of Chancery. Bill by Alfred 
Cooper against Thomas R. Brooks and Aaron W. 
Hand, copartners trading as Brooks & Hand, for an 
accounting. From a decree for complainant, orally 
advised by the vice-chancellor (not reported), defend- 
ants appeal. Reversed. 


Herbert W. Edmunds, for appellants. 
Morgan Hand, for respondent. 


Lippincott, J. By an act of the Legislature of this 
State, entitled “An act relative to the publication of 
the laws of this State in the newspapers,” approved 
May 6, 1887 (P. L. 1887, p. 260), it is provided in section 
2: “That the governor and comptroller shall, within 
ten days after this act skall become a law, and there- 
after annually, within thirty days after the day fixed 
in January for the convening of the Legislature, select 
and designate the newspapers to publish the laws, upon 
the following basis: (1) To select as many in each 
county as there are representatives from that county 
in both branches of the Legislature, not exceeding six; 


; 
H 
' 
3 
: 
H 


es a rea ae 





286 THE ALBANY LAW JOURNAL. 





a 





such selection to be of an equal number of newspapers, 
representing each of the two leading political parties; 
having reference also to such of them as have the 
larger circulation.” In 1889a supplement to the act of 
1887, above cited, was enacted, approved May 16, 1889 
(P. L. 1889, p. 462), by which section 2 was amended to 
read as follows, viz.: ‘‘ That the governor, comptroller 
and secretary of State, or a majority of them, shall, 
within ten days after this shall become a law, and 
thereafter annually, within thirty days after the day 
fixed in January for the convening of the Legislature, 
select and designate the newspapers to publish the laws 
upon the following basis: (1) To select as many in each 
county as there are representatives from that county 
in both branches of the Legislature, not exceeding 
eight; such selection to be of an equal number of 
newspapers, representing each of the two leading 
political parties; having reference also to such of them 
as have the largest circulation.’’ On March 8, in the 
year 1890, the appellants and respondent entered into 
a written agreement as follows, viz.: ‘‘ Agreement: 
It is hereby agreed between Alfred Cooper, publisher 
of the Gazette, at Cape May Courthouse, N. J., and 
Aaron W. Hand, one of the publishers of the Star of 
the Cape newspaper, at Cape May City, N. J., and rep- 
resenting his firm, that there shall be no antagonism 
between them in their efforts to obtain the business of 
the publication of the laws of the State for their re- 
spective newspapers during the present term of the 
State Senator Walter F. Leaming, but that in the case 
of the designation of either paper to publish the liws, 
the net amount received for this service, after paying 
the expense of the said publication, shall be equally 
divided between the two newspapers. It is also agreed 
between the parties aforesaid that the Star of the Cape 
shall be designated to publish said laws for the year 
1890 and that the Gazette shall be designated for this 
purpose in the year 1891. [Signed] Alfred Cooper, 
Aaron W. Hand.” By the bill, answer and proofs 
here it appears that in the county of Cape May there 
was but one member of the Legislature in each branch 
thereof—a senator and one assemblyman—and there- 
fore the governor, comptroller and secretary of State, 
comprising the body having the selection, could only 
select one newspaper of each of the leading political 
parties in the county of Cape May. It appears, after 
the agreement was made, the Star of the Cape was 
selected and designated as the newspaper representing 
one of the leading political parties, to publish the laws 
of this State for the year 1890, at the rate of compensa- 
tion fixed for such publication. The selection and 
designation and rates were made and fixed under the 
act of 1889. I[t also appears that the agreement above 
referred to was complied with by the appellants and 
the respondent, and the net profits of the publication 
for that year were divided between them. By the bill 
of complaint it is alleged that under this agreement 
the appellants published the laws for the year 1890, and 
thereby acquired the distinction and prestige of such 
publication, which the respondent claims is of value 
and benefit to the newspapers selected, and the pro- 
prietors thereof, and received the compensation there- 
for. The expenses of the said publication for that year 
were submitted to the respondent and approved by 
him, and the one-half part of the net profits of such 
publication was by the appellants paid to the respond- 
ent according to the agreement. The appellants and 
respondents both allege, in substance, that their re- 
spective newspapers had the largest circulation in the 
county. The respondent alleges that there was an un- 
settled dispute in relation to the question which had 
the larger circulation—the Star of the Cape, belonging 
to the appellants, or the Gazette, belonging to the re- 
spondent. It further appears, by bill and proofs, that 
the respondent was very anxious, in accordance with 
the terms of the agreement, to secure for the Gazette 





—— 
the publication of the laws for the year 189], but be 
cause of some difficulties, fancied or otherwise, whigh 
had arisen since the making of the agreement, or-hag 
existed previously, between himself and some oneor 
more members of the body empowered by law to make 


the selection, he became convinced that he could not : 


succeed in having his paper selected for that purpose; 
and that it was further agreed between the appellants 
and respondent that the respondent should makeno 
effort to have his newspaper so selected for that year; 
that he would forego the distinction and prestige of 
such publication in his newspaper, and make no op 
position to the selection and further publication in the 
Star of the Cape of the laws of that year; and that the 
agreement to share the net profits of such publication 
was then and there expressly ratified and continued, 
both by respondent and appellants; and that there 
spondent having so withdrawn his newspaper from any 
contest for the selection, there being no other eligible 
newspaper in the county, the Star of the Cape was 
agaiu selected to publish the laws; that the appeilants 
received compensation therefor; that the expensesof 
such publication were small, the profits considerable 
and the respondent prays an accounting of the profits, 
and payment to himself of his one-half part of the net 
profits, in accordance with the agreement. These are 
substantially the facts, as shown by bill, answer and 
proofs. 

The vice-chancellor, upon the pleadings and proofs, 
in an oral opinion determined that the respondent was 
entitled to recover on the agreement; that there bad 
been a rivalry between them existing for years; that 
the agreement of March 8, 1890, was a truce between 
them; that the construction to be given to the agree 
ment was that for the two succeeding years mentioned 
therein, whichever procured the designation for the 
publication of the laws should perform the workof 
printing and divide the net proceeds; that under the 
evidence this agreement continued, without abroga- 
tion, during the publication of the laws of 1890 aud 
1891, and that the agreement was still in force in the 
year 1891; that if the respondent was entitled to auy 
thing under it, he was still entitled the same for the 
year 1891 as for the year 1890—and held that the court 
bad jurisdiction of the matter in controversy, and de 
creed that the respondent was entitled to the relief 
prayed in the bill of complaint, and referred the mat- 
ter to a master for an accounting between the appel- 
lants and respondent, “to report what, upon such an 
accounting, appears to be due from each party to the 
other.’”’ 

From the record it is rather obscure upon what 
grounds the case was discussed in the Court of Chan- 
cery. The appellants, on this appeal, now contend 
that this agreement was in contravention of the stat 
ute on this subject-matter; that it was intended 
to influence and control the official action of the 
body having the power and duty to select the news 
papers to publish the laws, regardless of the pr 
visions of the statute having reference to the publica 
tion in the newspaper of the larger circulation, and 
regardless of the public benefit to be derived from the 
provision of the statute, and therefore contrary to the 
provisione and policy of the statute requiring sueb 
publication, and contrary to sound public policy, and 
therefore void. 

It is not difficult to interpret the statute. It iss 
fundamental requisite that the laws be notified to the 
people who are to obey them, and the object of the 
statute is to prescribe the method of this notification; 
and whatever way is made use of, it is incumbent apo" 
“the promulgators to do it in the most public and per 
spicuous manner.” 1 Bl. Com. 44. The public benefit 
intended by the statutes can only be obtained by the 
publication, in the manner required by the statute, in 
the newspapers to be selected in accordance with the 
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provisions of the statute, ‘having reference also to 
son of them as have the larger circulation.’’ The 
jature and object of this contract or agreement be- 
tween the proprietors of these newspapers are perhaps 
pest stated by the evideuce in the case, about which 
there appears to be no dispute. In doing this there 
most be kept in view the general rule of law, that 
where there is no statutory prohibition the law will 
not readily pronoufice an agreement invalid on the 
ground of policy or convenience, but is, on the con- 
trary, inclined to leave men free to regulate their af- 
fairs as they think proper. Where however a contract 
jsof such a nature that it cannot be carried into execu- 
tion without reaching beyond the parties, and exercis- 
ing an injurious influence over the community at 
large, every one has an interest in its suppression, and 
it will be pronounced void from a due regard to the 
poblic welfare. Fuller v. Dame, 18 Pick. 472; Frost v. 
Inhabitants of Belmont, 6 Allen, 152-162. This is the 
rule laid down in Gulick v. Ward, 10 N. J. Law, 87. 
All contracts entered into fully and voluntarily must 
be held sacred, and be enforced by the courts. Yet 
they must be such contracts as are not in contraven- 
tion of the paramount principle of public good. Eger- 
ton v. Earl Brownlow, 4H. L. Cas. 235; Registering 
Qo. v. Sampson, L. R., 19 Eq. 462; Hinnen v. New- 
man (Kan.), 12 Pac. Rep. 144. In this case a due regard 
of the public welfare required that the governor, comp- 
troller and treasurer should select the newspapers for 
the publication of the enactments of the Legislature; 
“having reference also to such of them as have the 
largest circulation.’’ This was the policy of the law, 
and itis important to ascertain in what manner, if at 
all, that agreement contravened this policy of the stat- 
ute. It is clear, upon the evidence, that between the 
proprietors of these newspapers there has existed for a 
number of years a sharp contest in relation to the 
question which newspaper should be selected to pub- 
lish the laws enacted by the Legislature from year to 
year. This contest was carried on with much feeling 
on both sides, and with alternating success, one or the 
other always being selected. It is quite clear that this 
contention grew very emburrassing to themselves, and 
exceedingly annoying, both to the two representatives 
in the Legislature, as well as to the members of the 
‘body having the power to make the selection. Both 
tlaimed to have the larger circulation. There existed 
a“bitter contest” over the subject, and a constant 
Pressure on the public officials in relation to it. It is 
conceded here that both these newspapers belonged to 
one of two leading political parties in the county of 
Cape May. It is clear, under the evidence, that this 
agreement controlled the selection. Had there been no 
agreement, neither might have been selected, as there 
was evidence that another newspaper in the county 
was seeking the patronage. The evidence of Mr. 
Cole, which is not denied, but conceded to be a truth- 
ful statement of the transaction, shows that the agree- 
Ment alone caused the selection to be made as it was 
made. There is no difficulty whatever in asserting 
that so far as appears on the face of this matter, tak- 
ing the coutract along with the evidence, that regard- 
less of the question which newspaper possessed the 
largest circulation, the agreement for a financial con- 
sideration between the parties solely influenced the 
selection made. The withdrawal of the one party un- 
der this agreement, to allay the antagonism and di- 
vide the profits, secured the absolute appointment of 
the other to this office or patronage. 
The contract not being fulfilled between the parties, 
the question arises can it be enforced, or is it so mani- 
festly contrary to public policy, in contravention of 
statute, and so injurious to the public good that it 
defeats itself? Now the intention of the contract was 
to contravene the statute, and this intention was re- 








vicious and unenforceable. An agreement to contra- 
vene a statute in fraud of the public, or to the injury 
of private parties, savors of a conspiracy. An agree- 
ment contrary to public policy is likened by the au- 
thorities to a conspiracy. The viciousness of it is in 
the intention, and, once found to be such, the law can- 
not presume that they are without the effect intended 
by the parties, in order to confer upon them the qual- 
ity of enforceability. Nowit is only upon judicial de- 
termination that a contract contravenes the policy of 
some public statute, or some well-known rule of law, 
that it is held to be void. The principle upon which 
the courts of justice must go is to enforce the perform- 
ance of contracts not injurious to society, and it would 
be absurd to say that a court of justice shall be bound 
to enforce contracts injurious to and against public 
good. Collins v. Blantern, 2 Wils. 341. 

Turning to the judicial decisions upon this subject, 
we find them so numerous, and of such variety, that a 
consideration of them, at any length, is not practi- 
cable. The general principles governing the matter 
are well established by a long line of authorities, and 
in the case now before the court they do not appear 
difficult of application. It has been declared that pub- 
lic policy is a variable quality, but the principles to be 
applied have always remained unchanged and un- 
changeable; and public policy is only variable in so far 
as the habits, capacities and opportunities of the public 
have become more varied and complex. The relations 
of society become, from time to time, more complex; 
statutes defining and declaring public and private 
rights multiply rapidly; and public policy often 
changes as the laws change, and therefore new appli- 
cations of old principles are required. Davies v. 
Davies, 36 Ch. Div. 364. Whatever tends to injustice 
or oppression, restraint of liberty, restraint of legal 
right; whatever tends to the obstruction of justice, a 
violation of a statute, or the obstruction or perversion 
of the administration of the law; whatever tends to 
interfere with or control the administration of the 
law, as to executive, legislative or other official action 
—whenever embodied in, and made the subject of, a 
contract, the contract is against public policy, and 
therefore void, and not susceptible of enforcement. 
All contracts prejudicial to the interests of the public, 
such as contracts tending to prevent competition, 
whenever the statute or any known rule of law re- 
quires it, are void. 1 Add. Cont. 263. The statute 
here was intended to encourage rivalry as to the mat- 
ter of the circulation of the newspaper intended for 
selection, and the policy of the statute was the greater 
benefit to the public in the selection, when it declared 
that the matter of extent of circulation should be re- 
garded; and any contract tending to interfere with 
the beneficial operation of the statute was unlawful, as 
against the policy of the law. Gulick v. Ward, 10 N. 
J. Law, 87; Jones v. Randall, Cowp. 39; Blachford v. 
Preston, 8 Term. R. 95; Mitchell v. Smith, 1 Bin. 120. 
Chief Justice Kirkpatrick, in Sterling v. Sinnickson, 5 
N. J. Law, 871, declared that if the consideration be 
against public policy, it is insufficient to support the 
contract; and Justice Russell, in the same case, said: 
“It isa general principle that all obligations for any 
matter operating against the public policy and the in- 
terests of the nation are void.”” There are many illus- 
trations of the application of this principle, closely al- 
lied to the present case. An agreement to withdraw 
an election petition in consideration of money was 
void. Coppock v. Bower, 4 Mees. & W. 361. A note 
executed in consideration of the payee agreeing to re- 
sign a public office in favor of the maker, and using his 
influence to appvint the latter’s successor, is void. 
Meacham v. Dow, 82 Vt. 721. So, to the same effect, 
upon a contract of a like nature and quality, will be 
found the case of Parsons v. Thompson, 1 H. Bl. 322. 





This renders the contract 


A note given in consideration of forbearance of bid- 
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ding at sheriff's sale of real estate was held to be with- | and interpreted, the statute no longer had any foreeor to it 
out consideration, on the ground that it is the policy | effect. ‘The contract was a subversion of the Statute, pow 
of the law to encourage bidding at sales on execution. | Regardless of the reason of the statute, and the Publig upol 
Jones v. Caswell, 3 Johns. Cas. 29. The policy of the | benefit to be derived from its administration, for the the 
law encourages free competition and contracts in | purpose of allaying a personal antagonism between, for 


avoidance of that policy are void. Jones v. Caswell, 
supra; Doolin v. Ward, 6 Johns. 193; Thompson v. 
Davies, 13 id. 112; Bank v. Sprague, 20 N. J. Eq. 160; 
Morris v. Woodward, 25 id. 32. So in relation to con- 
tracts to control public officials or electors, with an il- 
legal tendency. Thomas v. Edwards, 2 Mees. & W. 
218. Agreements to obtain pardons. Hatzfleld v. 
Gulden, 7 Watts, 153; Kribben v. Haycraft, 26 Mo. 
396; State v. Johnson, 52 Ind. 197; Haines v. Lewis, 54 
Iowa, 301. Contracts for services known as “lobby 


themselves, by their agreement, they dictated to th 
public body provided by law to administer this statu 
—a course of action without reference to those provi. 
ions which designate the objects, purposes and pol 

of the Legislature in its enactment. No grosser form 
of a contract in contravention of the provisions ang 
policy of the statute could be demonstrated. The oop. 
tract itself and its tendency are the tests of its legality, 
The results which are produced are not the proper 
tests, although here the results are those which ar 


services.”" Trist v. Child, 21 Wall. 441. 
moneys lent to another to aid him in securing an of- 
fice. McGuire v. Corwine, 101 U. S. 108. Contracts 
for service of a canvasser at a primary election. Keat- 
ing v. Hyde, 23 Mo. App. 555. A promise of reward 


Coutracts for 


also interdicted by sound public policy. Its tendenoy 
was, and the result was, to influence official action, re. 
gardless of the plain provisions of the statute. 

In the case of Gulick v. Ward, 10 N. J: Law, 8%, the 
agreement was that Bailey agreed to give Gulick $1, 


for influence to seoure an office. Nichols v. Mudgett, 
32 Vt. 546. A promise to pay the director of a corpo- 
ration to resign. Guernsey v. Cook, 120 Mass. 501; 
Noel v. Drake, 28 Kans. 265; Forbes yr. McDonald, 54 
Cal. 98. Assignment of salary not due. Bliss v. Law- 
rence, 58 N. Y. 442. The unearned half pay of retired | by implication, to award the contract to the lowest 
army officer is not assignable. Schwenk v. Wyckoff, | bidder. 
46 N. J. Eq. 560. An agreement to renounce an execu- | 80. 
torship. Ellicott v. Chamberlin, 38 N. J. Eq. 604. An 
agreement on the part of a caveator to withdraw his 
opposition to the laying out of a public road. Smith 
v. Applegate, 23 N. J. Law, 352. These are instances 
of contracts in contravention of sound public policy, 
and therefore void. 

Turning to those cases in which the contracts are 
charged to be contrary to public policy, because in 
contravention of the provisions of some public statute, 
or of its policy, we find the illustrations of decided 
cases just as numerous and varied. The general rule 
is that all agreements or contracts, whether sealed or 
otherwise, in contravention of statutes, are void (1 
Add. Cont. 388, § 253, and cases cited in note 1), and all 
contracts in contravention of the policy of an act of the 
Legislature are illegal and void. Jackson v. Davison, 4 


offer himself to the postmaster-general to carry the 
mail on a certain mail route. There was no publis 
auction of a contract, nor was the postmaster-general, 
as the case appeared, bound by statute, except perhaps, 
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He was bound to advertise for bids, and did ute 
Bailey and another bid in opposition to each other, be 
and the contract was awarded to Bailey. The agree be 
ment was held void as vontravening the statute of the wh 
United States, and against public policy. Any oon pr 
tracts which have for their object the influencing the 8el 
action of public officials are void as against public tre 
policy. Ayer v. Hutchins, 4 Mass. 370; 1 Add. Cont, be 
§ 253, p. 388, note l. An agreement whose object or pu 
tendency is to influence any officer of the State in the mi 
performance of a legal duty, partially or completely, is pl 
void. Lucas v. Allen, 80 Ky. 681; O’ Hara v. Carpen- pa 
ter, 23 Mich. 410; Caton v. Stewart, 76 N. C. 357. Ibis 80 
distinctly held that an agreement for compensation for de 
procuring a contract from the government of our own ca 
or that of another country is against public policy, and gu 
void. Tool Co. v. Norris, 2 Wall. 45; Oscanyan v. w 
Arms Co., 103 U. 8S. 261. la 


An agreement between two 


, Barn. & Ald. 695; Rogers v. Kingston, 10 Moore, 102; 2 | candidates for the same office that one shall withdraw, ni 
‘ Bing. 441; Murray v. Reeves, 8 Barn. & C. 425; Hall v. | and the other, if successful in the attempt to obtain te 
Dyson, 16 Jur. 270; 21 L. J. Q. B. 224; Hills v. Mitson, | the office, shall divide the fees with him, is void as fe 
8 Exch. 758; Cannon v. Cannon, 26 N. J. Eq. 316. Con- | against sound public policy. Gray v. Hook, 4N. Y. fi 
tracts having for their object the violation, defeat or | 449; Hunter v. Nolf, 71 Penn. St. 282; Osborne v. Wil: ae 
evasion of a statute are illegal and void. Blasdel v. | liams, 18 Ves. 379; Ashburner v. Parrish, 81 Peun. St. fe 
Fowle, 120 Mass. 447. And when the object of the | 52; Gordon v. Dalby, 30 Iowa, 223. All agreements, a 
contract is to obstruct duty, by defeating the letter or | for financial consideration, to control or influence the P 
spirit of the law, the courts will not enforce the agree- | business operations of the government, or the appuint- ii 
ment. It must not contravene the provision or policy | ment of public officers, are void as against public pol- 8 
of a public law. Cannon v. Cannon, 26 N. J. Eq. 316; | icy, without reference to the question whether im- t 


proper measures are contemplated or used in their 
execution. The law looks to the general tendency of 
such agreements, and it closes the door to temptations, 
by refusing them recognition in the courts. Tool Co. 
v. Norris, 2 Wall. 45. See collection of decisions in 
note by Hare & Wallace, 1 Smith Lead. Cas., part 1, p. 
676, etc., down to the year 1866, and a further collec 
tion of leading cases in notes to volume 3, page 87, 
ete., Am. & Eng. Enc. Law. And so considerations of 
the same kind, of inferior moment, apply whenever 
the necessary or even probable effect of the contract 
will be to divert any public servant from the path of 
duty, or cause favoritism or interest to prevail in the 
determination of questions which should be examined 
with a view to the general good, and the just claims 
of the parties in interest. Satterlee v. Jones, 8 Duer, 
102. 

The principles so well established by the authorities, 
as applicable to the contract in question, render & fur- 
ther consideration almost superfluous. The agree 
ment, so far as the action and intention of the parties 


9 Am. & Eng. Enc. Law, 907. And acontract may be 
illegal, although not in coutravention of the specific 
directious of a statute, if it be opposed to the general 
policy and intent thereof. Staines v. Wainwright, 6 
Bing. N. C. 174; Philpott v. St. George’s Hospital, 6 
H. L. Cas. 338, 347; Collins v. Blantern, 1 Smith Lead. 
Cas., part 1, p. 680. It is not necessary that the stat- 
ute should contain words of positive prohibition. De 
Regnis v. Armistead, 10 Bing. 110. The contract here 
in question, between the appellants and the respond- 
ent, on its face, assumes control of the disposition of 
the selection to publish the laws. It was not within 
their intention, as appears by the contract and the evi- 
dence, that either one of the members of the public 
body desiguated by law to make this selection should 
have the slightest voice in the performance of their 
duty under the statute. So far as this contract is con- 
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cerned there might as well have been no existence of 
any such selecting power, or any statute upon the sub- 
ject. This contract was substituted in the place of the 
statute, and, so far as the contract is to be cousidered 
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toit are concerned, prevented the public body having 
power tu select the newspaper from naturally entering 
apon any inquiry which of the two newspapers was of 
the larger circulation. The contract was designed 
for that purpose, and thus influenced that body in 
favor of one of the newspapers named in the con- 
tract to be selected. The selection could only be 
lawfully made by reference to the newspaper having 
the larger ciroulation, and the agreement appears to 
have been determined upon so that this body of of- 
ficials should be relieved, not only of the legal duty re- 
quired by the statute, but that the designation or selec- 
tion should be accomplished without any reference 
whatever to one of the distinguishing essential ele- 
ments which should have entered into the selection. 
This agreement was intended to avoid the act of the 
Legislature. One of the competitors retired from the 
competition for a financial consideration, secured to 
him by the contract, and the contract, under the evi- 
dence, induced the selection made. It is in evidence 
here that there was a possibility that neither paper 
would have been selected if this agreement had not 
peen made. For either of them to obtain it this settle- 
ment between them became necessary, and by this con- 
trivance their further antagonism was avoided, and thus 
the beneficial operation of the statute evaded. This stat- 
ute must be presumed to have been enacted for public 
benefit, and such an interpretation, if possible, should 
be put upon it to give it this effect; otherwise, it is 
wholly bad. And it is the policy, as well as the plain 
provision, of the statute, that the newspaper should be 
selected having the larger circulation; and any con- 
tract contravening that policy is void, whatever may 
be the results. The statute had in view the greater 
publicity of the laws. The contract had in view the 
mere private interests of the parties to it. Now the 


plan of the Legislature for the selection of the news- {| ' 


papers gave no sanction to the contention that the 
selection can be made by any other body than the one 
designated by law to muke it; or that the selection 
can be made by agreement between the publishers of 
such newspapers as may be eligible for selection, 
whether the purpose be to relieve the officers of the 
law from some embarrassing situation of a political 
nature, or with proper or improper motives. The 
tendency to this result must be avoided, and there- 
fore, if the power of selection be vested in public of- 
ficials, any agreement between those in competition for 
selection, which in any wise has a tendency to inter- 
fere with such selection, in the manner in which the 
selection is to be made, according to the statute, for 
public benefit, it is certainly unenforceable at law or 
in equity. Such candidates for selection are to ab- 
stain from such itifluence, and allow the selection to 
take its natural and legal course under the law. The 
mere political right of either of the parties, or the 
selecting power, can have no consideration, except as 
embodied in the statute. The division of the publica- 
tion between newspapers of different political parties 
was made that the public might be more universally 
reached, and so was the qualification that reference 
should be had to the larger circulation. The theory of 
the Legislature was that it was for the public benefit, 
and not either a political or other emolument to the 
newspaper selected for such publication. There was a 
public service to be performed, both by the body mak- 
ing the selection and by the persons selected ; and that 
public service, under the limitations of the statute, was 
the only consideration which should have been re- 
Rurded. Such an agreement as the one now under 
consideration must result in a detriment to the public, 
if the consequences be no worse. It is simply, in plain 

guage, a financial bargain between two seekers after 
Public position to get one or the other out of the way, 
80 that the other may succeed in obtaining it; and it 


positive interference with the ordinary and just ad- 


ministration of the law by those whose duty it was to 
subserve the public good in the execution of the law, 
and it must be held illegal and void because contrary 
both to the provisions and policy of the statute, 
and as tending improperly to influence official action. 
These arrangements are not interpreted and enforced 
by mere final results, when, by their terms, it seems 
that they are injurious to the public good. We might 
just as well argue that bribery of the legislator is justi- 
fiable because the law enacted by his vote is beneficial 
in its character. Public laws cannot be contravened 
by contracts of this character, and courts must refuse 
to enforce their consideration, and the principles of 
law are salutary which compel the courts to such re- 
fusal. Neither a court of equity nor law must be al- 
lowed to enforce contracts which are opposed to max- 
ims of sound policy. The court will not aid either 
party to an illegal contract, but will leave the parties 
just where it finds them. The decree of the Court of 
Chancery must be reversed. 
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HUSBAND AND WIFE—SALE BY HUSBAND 
—RIGHTS OF WIFE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, JUNE 
23, 1893. 

PHELPS v. SIMONS. 
Where shares of stock are devised to a man and his wife, “ and 
to the survivor of them,” and the husband sells the shares, 
the purchaser acquires only the right to receive the divi- 
dends on the stock during the joint lives of the husband 
and wife, and to the shares in case the husband survives 
the latter; while the wife, if she survives her husband, will 
be entitled to the shares, and a court of equity will not com- 
pel her to deliver the certificate of such shares to the pur- 
chaser. Field, C. J., and Knowlton and Morton, JJ., dis- 
senting. 

General Statutes, chapter 108, section 1, in force when such will 
was made, and providing that “the property, both real 
and personal, which any married woman now owns as her 
sole and separate property, that which comes to her by de- 
scent, devise, bequest or grant, shall, notwithstanding her 
marriage, be and remain her sole and separate property,” 
has no application in such case, and did not prevent the 
husband from alienating the wife’s interest. Holmes, Bar- 
ker and Lathrop, JJ., dissenting. 


LATHROP, J. This is a bill in equity against Cathe- 
rine L. Simons and Simeon B. Simons, her busband. 
Sarah C. Simons, the mother of Simeon, died on April 
8, 1872. By her will, dated October 31, 1870, which had 
been duly admitted to probate, she devised and be- 
queathed the residue of her estate, real and personal, 
to her **son, Simeon B. Simons, and his wife, Kate L. 
Simons, and to the survivor of them, and the heirs of 
such survivor, to have and to hold the same forever.” 
Sarah died possessed, among other property, of twelve 
shares of the capital stock of the Second National 
Bank of Springfield. On December 3, 1872, said bank 
issued a certificate of said shares, in which it is set 
forth that **Simeon B. Simons and his wife, Kate L. 
Simons, and the survivor of them, and the heirs of 
such survivor,” are proprietors of twelve shares of the 
capital stock of said bank. The answer of the defend- 
ant Catherine, which is found to state the facts cor- 
rectly, sets fourth that she bas possession of said certifi- 
cate, ‘which was left in her possession several years 
since by her said husband.” On October 15, 1891, Sim- 
eon B. Simons, by an instrument in writing, under- 
took to sell said certificate, and the twelve shares of 
stock represented thereby, to the plaintiff, for a valu- 
able consideration. He also, by the instrument, ap- 
pointed the plaintiff bis attorney to make the transfer. 
The bank refused to make the transfer until the out- 





sertainly comprebends within its terms the direct and 


standing certificate was delivered up, and Catherine 
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refused to deliver up the certificate. The prayer of 
the bill is that Catherine be ordered to produce the 
outstanding certificate, and to deliver the same to the 
plaintiff. In 1870, when this will was made, and in 
1872, when it was admitted to probate, the General 
Statutes were in force; and it was provided by chapter 
108, section 1, that “‘the property, both real and per- 
sonal, which any married woman now owns as her sole 
and separate property, that which comes to her by de- 
scent, devise, bequest, gift or grant, * * * shall, 
notwithstanding her marriage, be and remain her sole 
and separate property.’ Mr. Justice Holmes, Mr. Jus- 
tice Barker and the writer of this opiuion think that, 
under this statute, Simeon B. Simons had no power 
to alienate his wife’s interest, believing that the case 
of Pray v. Stebbins, 141 Mass. 219, which relates to the 
validity of «a lease made by a husband while the joint 
tenancy continued, has no bearing on the question. 
The same justices also think that whatever may be the 
effect of the various statutes then in force as to the 
estate which the husband and wife took, the wife was 
entitled, as between herself and her husband, to one- 
half to her separate use. See Mander v. Harris, 27 Ch. 
Div. 166; Jupp v. Buckwell, 39 id. 148. But the other 
justices are of opinion, on the authority of Pray v. 
Stebbins, that General Statutes, chapter 108, section 1, 
does not apply, and we proceed to consider the case 
irrespective of the statutes relating to married women. 
At common law a devise to husband and wife vested 
in them an estate by entireties; not strictly a joint 
tenancy, but as said by Mr. Justice Wells, in Wales v. 
Coffin, 13 Allen, 213, 215, ‘‘one indivisible estate in 
them both and the survivor of them.”’ See also Pierce 
v. Chace, 108 Mass. 254; Pray v. Stebbins, ubi supra; 
Donahue v. Hubbard, 154 Mass. 537; Morris v. Mc- 
Carty (Mass.), 32 N. E. Rep. 938. While the husband 
has the entire right to the use and benefit of the estate 
during coverture (Pray v. Stebbins, wbi supra), he can- 
not alienate it. Thus, in Fox v. Fletcher, 8 Mass. 274, 
where land was devised to a husband and wife, the 
wife, who survived her husband, was held entitled to 
maintain a real action against a grantee in fee of her 
husband. So in Donahue v. Hubbard, ubi supra, it 
was said by Mr. Justice Allen: ‘‘The peculiar feature 
of this kind of estate is that each is secure against an 
impairment of rights through the sole act of the 
other.”” The bequest in this case is to the husband 
and his wife, *‘and the survivor of them, and the heirs 
of such survivor.”’ A conveyance in this form, at com- 
mon law, to persons not husband and wife, would give 
a joint estate for life, and a contingent remainder to 
the survivor. Cruise Dig., tit. 18, chap. 1, §2;: 1 
Greenl. Cruise, 364a; Co. Litt. 19la; In re Harrison, 3 
Anstr. 886; Vick v. Edwards, 3 P. Wms. 372; Hannon 
v. Christopher, 34 N. J. Eq. 459. The plaintiff admits 
that at common law a bequest to husband and wife vests 
in them an estate by entireties. See Gordon v. Whiel- 
dom, 11 Beav. 170; Atcheson v. Atcheson, id. 485. He 
contends however that as, at common law, a husband 
may dispose of his wife’s personal property as he 
pleases, he has the same right where the property is 
held by entireties. None of the cases which he cites 
for this position support it. There is no doubt that 
shares of stock may be bequeathed to a wife for life, 
with remainder to B. In such a case, at common law, 
the husband could dispose of only the life interest of 
his wife in the shares; and where the shares are left 
by will toa husband and wife, the latter takes a life 
interest with her husband, and a remainder contin- 
gent on her surviving him. With the latter a court of 
equity will not permit him to meddle. In Atcheson 


v. Atcheson, 11 Beav. 485, where a legacy was left toa 
husband and wife, it was held that the wife’s right to 
it by survivorship was entitled to. protection; and it 
was ordered that the legacy be carried to the joint ac- 
count of the husband and wife, with a direction to pay 


— 


the dividends to the husband during their: joint lives, 
with liberty, on the death of either, for the survivor ty 
apply. In Moffatt v. Burnie, 18 Beav. 211, a bequesg 
was made to A. and his wifé, for their lives, with rg 
mainder over, and it was held that the husband and 
wife took, not in joint tenancy, but for their joint 
lives and the life of the survivor. In Ward v. Ward; 
14 Ch. Div. 506, where husband and wife held an anng 
ity by entireties, it was held that the whole of it was, 
during their joint lives, liable to the husband's debts 
but the order was only to pay during the life of the 
husband. See also Godfrey v. Byran, 14 Ch. Div. 616; 
Craig v. Craig, 3 Barb. Ch. 76, 105. 

It follows, in the opinion of a majority of the court, 
that Mrs. Simons will be entitled to the shares of 
stock should she survive her husband. The mere fact 
that the husband placed the certificate in the posses. 
sion of his wife gave her no additional rights. Cum 
mings v. Cummings, 143 Mass. 340. ‘The result is that 
the plaintiff is entitled to the dividends on the stock 
during the joint lives of the husband and wife, and is 
entitled to the shares in the contingency of the hus- 
band surviving his wife. If however the wife survives 
her husband she is entitled to the shares absolutely. 

As the bank has not been made a party to this ‘suit, 
no order can be passed directing it to do any thing; 
and as the wife has an interest in the shares, there is 
no ground for directing her to deliver the certificate to 
the plaintiff, as the case now stands. If, before a final 
decree is entered, the plaintiff desires to amend his bill 
by making the bank a party, and to have a trustee ap- 
pointed to hold the shares in accordance with this 
opinion, he may apply to a single justice for this pur- 
pose. 

So ordered. 

Nore.—The curious position of the judges in the de- 
cision of the principal case will be noted. From the 
first proposition Field, C. J., and Knowlton and Mor 
ton, JJ., dissent. From the second proposition Holmes, 
Barker and Lathrop, JJ., dissent. The Chief Justice 
and Justices Knowlton and Morton think that the 
statutes enabling married women to take, hold and 
manage and dispose of real and personal property as 
if they were sole do not apply to the estate or title by 
entireties of husband and wife in personal property 
any more than in real property. Pray v. Stebbins, 141 
Mass. 219. They also think that the will vested.in the 
husband and wife a title by entireties in the shares in 
question. It follows, they say, that the power over 
the shares is to be settled by the common law. By 
that law the husband became upon marriage the abso- 
lute owner of all the wife's chattels in possession. 
Legg v. Legg, 8 Mass. 99; Com. v* Manley, 12 Pick. 
173. Upon reducing her choses in action to possession 
he became the absvlute owner of them also. Hayward 
v. Hayward, 20 Pick. 517. If he did not reduce them 
to possession and she survived him she took them by 
virtue of her survivorship. Hayward v. Hayward, 
supra. If therefore these shares had belonged ‘abso- 
lutely to the wife the husband could have disposed of 
them at common law as he has done and thus would 
have extinguished completely the wife’s right of sur- 
vivorship. But the shares were ‘not the wife’s. The 
title to them was in the husband and wife by entire- 
ties. The whole of the title was in the husband as well 
as in the wife. The right of survivorship cannot possi- 
bly be greater when the whole title is in her husband, 
as well as in herself, than when it is solely in herself. 
No case, they stute, to which they have been referred 
holds that at common law the wife has a right of sur- 
vivorship in a chose in action either belonging solely 
to herself or to her husband and herself by entireties, 
which is incapable of extinguishment by the husband 





in his life-time. On the contrary, it was said, ‘in sub- 
stance, in Atcheson v. Atoheson, 11 Beav. 485, whichis 
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relied: On'by the majority of the court. and which was 
acaseof a legacy to a husband and wife, that her right 
to the whole as survivor was dependent on the fact 
thatit had not been disposed of by the husband in his: 
life-time; and in Ward v. Ward, 14Ch. Div. 506, it was 
distinctly held that the wife’s right as a tenant by the 
entirety of an annuity given to herself and husband 
during their joint lives was not the property of the 
wife out of which a settlement could be made under 
direction of the court for her benefit. The cases in re- 
gard to the husband’s right over the wife’s real estate, 
erover real estate belonging to himself and wife by 
entireties, must stand on admittedly different ground, 
and can furnish no guide in a case like this. No doubt, 
when an assignee in insolvency of the husband or his 
creditors comes into equity tou compel a conveyance of 
the wife’s choses in action, the court may require a 
provision for the wife to be made out of the property 
which they seek to reach, even to the extent perhaps 
of requiring the whole property to be applied to her 
benefit. Such was the case of Davis v. Newton, 6 
Meto. (Mass.) 543. It may also be true that where a 
liusband and wife are possessed of personal property 
per my et per tout, a court of equity will, for good rea- 
sons, protect the wife’s right of survivorship by pre- 
venting the husband, before he has done so, from dis- 
posing of the property during their joint lives. Such 
was the case of Ward v. Ward, 14 Ch. Div. 506. 
Neither of these cases, the dissenting judges claim, ap- 
plies here. .The wife’s title by the entirety with her 
husband was not her separate property; and the hus- 
band has conveyed to the complainant, by an absolute 
conveyance, for a valuable consideration the whole 
title to the shares in question, as he has the right todo 
atcommon law. The wife’s right of survivorship has 
been extinguished by the conveyance of the husband. 
—Central Law Journal. 
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HOW THE UNITED STATES HAVE PRO- 
MOTED INTERNATIONAL ARBITRATION. 


T the fifth Universal Peace Congress, opened in the 

Hall of Washington, Permanent Memorial Art 

Palace, Chicago, on the 14th of August, the Hon. Jo- 
siah Quincy, then assistant seoretary of state, said: 

“In spite of occasional exceptions, the people of the 
United States have recognized and sought tu preserve 
the pacific character of their nation, and those who 
have controlled its foreign relations have generally en- 
deavored to promote the peace of the world. 

“As early as the year 1787 the United States declared 
its reluctance to engage in war by inserting in a treaty 
with the Emperor of Morocco a clause providing that 
‘if any differences shall arise by either party infring- 
ing on any of the articles of this treaty, peace and har- 
mony shall remain notwithstanding in the fullest force 
until a friendly application shall be made for an ar- 
rangement, and until that application shall be rejected 
ho appeal shall be made to arms.’ In nearly all of its 
treaties with other republics on the American conti- 
hent it is stipnlated by the United States that war 
shall not be declared until the party considering itself 
offended shall have presented a statement of injuries 
or damages and demanded justice, and the same shall 
have been either refused or unreasonably delayed. A 
clause of a similar character is found in twenty-five 
treaties concluded by the United States with twenty- 
three different powers. The stipulation in the treaty be- 
tween the United States and Mexico concluded Febru- 
ary 2, 1848, and subsequently reaffirmed by the treaty of 
December 30, 1853, is especially noteworthy for its 
breadth and comprehensiveness. The two countries 
engaged that resort shall not be had in any case to hos- 
tilities of any kind ‘until the government which deems 
iteelfaggrieved'shall have maturely considered, in the 


spirit of peace and good neighborship, whether it would 
not be better that such difference should be settled by 
the arbitration of. commissioners appointed on each 
side, or by that of a friendly nation.’ 

**This brings us to the record of the United States in 
promoting international arbitration. 

‘In the last twenty-five years this country, either 
through the President or through one of its foreign 
ministers, has successfully acted as arbitrator in seveit 
cases of differences arising between other powers. 

“In 1869 Great Britain and Portugal submitted to 
the decision of the President of the United States their 
dispute over the ownership of the Island of Bulama, 
on the west coast of Africa, and certain territory op- 
posite to that island on the mainland, and in the fol- 
lowing year the President made an award in favor of 
Portugal. ‘ 

“Tn 1873 our minister at Rio Janeiro was appointed 
with the Italian minister to arbitrate the claim of a 
subject of Great Britain against Brazil, and the matter 
was settled by a considerable award in favor of the 
claimant. 

“In 1874 our minister at Rome was appointed to act 
as umpire in an arbitration of an old boundary dis- 
pute between Italy and Switzerland, and the arbitra- 
tors being unable to agree, the umpire rendered his 
decision in favor of Italy. 

‘In 1875 our minister at Bogota, United States of 
Colombia, was appointed one of the arbitrators to set- 
tle a claim of an English subject against the govern- 
ment of that country, and the arbitrators agreed in a 
considerable award. 

‘*In 1878 a dispute between the Argentine Republic 
and Paraguay concerning the boundary line between 
the two countries was referred to the arbitration of 
the President of the United States, who rendered ade- 
cision in favor of Paraguay. 

**Tn 1888 Costa Rica and Nicaragua referred certain 
questions relating to a treaty between them to the 
President of the United States, and he rendered a de- 
cision settling the various points at issue. 

“Tn 1889 Brazil and the Argentine Republic signed a 
treaty referring a serious boundary dispute between 
them to the decision of the President of the United 
States. Various causes have delayed this arbitration, 
but the case is now ready to be laid before the Presi- 
dent. 

“Tn two instances during this same period the Uni- 
ted States has successfully mediated in disputes be- 
tween foreign powers. 

**Tn 1871, when Spain was engaged in hostilities with 
the allied republics of Bolivia, Chile, Eouador and 
Peru, this government tendered its mediation, and by 
a treaty concluded at Washington brought about an 
indefinite armistice between the belligerent powers. 

* In 1881 a boundary dispute between the Argentine 
Republic and Chile, which had become so serious as to 
result in the suspension of diplomatic intercourse be- 
tween the two countries, was settled through the me- 
diation of our respective ministers to those two eoun-+ 
tries. 

**We come now to the class of cases where this coun- 
try has joined another country in providing for arbi- 
tration. Within the last century the United States has 
in thirty-three instances made agreements with other 
powers, nine of them being with Great Britain, for the 
settlement of disputed questions through some form 
of arbitration. Without undertaking any detailed ex- 
amination of these cases, it may be said in brief that 
many of them, involving questions of great delicacy 
and far-reaching importance, or the payment of large 
sums of money, have resulted in arbitrations carried 
to a successful issue, and effecting the permanent set- 
tlement of the questions involved. A few instances of 
such arbitrations may be briefly referred to, although 





they are well known. 


See eG Ui an ee 


ees Sea 


einer 











292 THE ALBANY LAW JOURNAL. 




















“The Jay Treaty, negotiated with Great Britain in 
1794, under the presidency of George Washington, pro- 
vided for the arbitration of boundary questions and 
other important points at issue between the two coan- 
tries. 

“The treaty of peace with Great Britain concluded 
December 24, 1814, provided for the settlement of dis- 
puted boundary questions by boards of commissioners, 
the points at issue to be settled, in case of the failure of 
the commissioners to agree, by the decision of some 
friendly sovereign or State. 

“By the treaty with Great Britain of October 20, 
1818, certain disputed questions were referred to the 
arbitration of the Emperor of Russia. 

“The Geneva arbitration in 1872 between the United 
States and Great Britain, with its award of $15,000,000 
damages to this country, is too well known to require 
more than a mere mention. 

“ Under the same treaty another tribunal of arbitra- 
tion in 1877 awarded to Great Britain the sum of 
$5,500,000 for certain fishing privileges accorded to citi- 
zens of the United States, while in 1872 the Emperor of 
Germany rendered a decision in a boundary dispute 
on the north-west coast which the treaty had referred 
to bis arbitration. 

“The present year has added to the list another con- 
spicuous instance of successful arbitration between the 
same nations. By the public attention which it has 
attracted, the eminence of the counsel who have ap- 
peared before it, the novelty and importance of the 
questions of international law to be decided and by the 
whole character of the proceedings, the Bering Sea 
tribunal has still further strengthened the cause of in- 
ternational arbitration. i 

“While these instances alone would warrant the 
statement that it has now become the established pol- 
icy of the United States and Great Britain to settle by 
arbitration questions arising between them which can- 
not be disposed of in the ordinary course of diplomacy, 
the two nations have now committed themselves to 
this policy by formal and specific declaration. In Feb- 
ruary, 1890, our Senate adopted the following resolu- 
tion, introduced by Senator Sherman: 

“** Resolved, by the Senate (the House of Representatives 
concurring), That the President be and is hereby requested to 
invite from time to time, as fit occasions may arise, negotia- 
tions with any government with which the United States has 
or may have diplomatic relations, to the end that any differ- 
ences or disputes arising between the two governments which 
cannot be adjusted by diplomatic agency may be referred to 
arbitration and be peacefully adjusted by such means.’ 


“ This resolution was also adopted by the House of 
Representatives. 

“On June 16 of this year aresolution was introduced 
into the House of Commons by Mr. Cremer, which, af- 
ter being amended by the prime minister, Mr. Glad- 
stone, was unanimously adopted. This resolution ex- 
pressed the satisfaction with which the House of Com- 
mons had learned of the above resolution, passed by 
the Congress of the United States, and concluded as 
follows: ‘And that this house, cordially sympathizing 
with the purpose in view, expresses the hope that her 
majesty’s government will lend their ready co- 
operation to the government of the United States upon 
the basis of the foregoing resolution.’ 

**Our ambassador at London, Mr. Bayard, in notify- 
ing the state department of the passage of this resolu- 
tion, having been himself present when it was adopted, 
writes that ‘The debate was participated in by the 
prime minister, Mr. Gladstone, and many other mem- 
bers, without regard to party affiliations, and was en- 
tirely above the usual range of ordinary parliamentary 
expressions. * * * ‘This debate and the adoption of 
the resolution by the House, with the unanimous con- 
currence of all parties, is exceedingly encouraging to 
all who desire the substitution of reason for force in 








the arbitrament of international questions and as the 
proper basis of human government under all its condi. 
tions.’ 

“Under instructions from the secretary of state for 
foreign affairs of Great Britain, the British ambassador 
at Washington, in communicating to the government 
ofthe United States this resolution adopted by the 
House of Commons, states that ‘Her majesty’s gov. 
ernment have pleasure in bringing these resolutions to 
the knowledge of the government of the United 
States.’ Both of the great English-speaking nations 
have thus formally recognized the desirability of inter. 
national arbitration, not only in special cases, but aaa 
general principle of international relations.” 








o-- 


ABSTRACTS OF VARIOUS RECENT DE 
CISIONS. 


ANIMALS—INJURIES FROM DOG.—While a man may 
keep a dog for the necessary defense of his house, gar- 
den or fields, yet if the dog be vicious, and the owner 
is previously aware of his viciousness, if he permit it 
to be at large upon the highway, and a person be bitten 
by the dog, the owner is liable in damages. N. J, 
State v. Remhoff. 26 Atl. Rep. 860. 


KILLING TRESPASSING DOG.—The fact that a 
dog wanders from a highway upon uninclosed land, 
and is about to destroy growing plants there, does not 
justify killing him, although the land-owner may have 
been subjected also to repeated annoyances of the 
same sort from other dogs. Mich. ‘T'enhopen v. 
Walker. 55 N. W. Rep. 657. 





CONSTITUTIONAL LAW—REGISTRATION OF VOTERS.-- 
In Stone v. Smith, Registrar of Voters, decided in the 
Supreme Judicial Court of Massachusetts, in June, 
1893, it was held that a statute of the State providing 
that certain persons, before registering for election 
purposes, must read from the official edition of the 
Constitution, and write their names, is not in violation 
of the Fourteenth Amendment of the Constitutionsof 
the United States. 


JORPORATE AGENT—APPOINTMENT OF SUB-AGENT.— 
An exception to the general rule that an agent has no 
power to delegate his authority to another was noted 
by the Supreme Court of North Carolina in the case of 
Luttrell v. Martin, 17 S. E. Rep. 573, in which it was 
held that a general agent of a corporation may dele- 
gate to another his authority to purchase supplies for 
the corporation. 


CRIMINAL LAW—PRESENCE DURING TRIAL.—It being 
the constitutional right of one accused of crime to be 
present during the trial and to confront the witnesses 
against him, a conviction of murder will be set aside 
where neither the minutes of the clerk nor the record 
shows that the accused was present when the verdict 
was rendered and sentence pronounced against him, 
or that he was asked by the court if he had any thing 
to say why sentence should not be pronounced against 
him. Wis. French v. State. 55. N. W. Rep. 566. 


DivorcE—crvELTY.—A divorce for extreme cruelty 
will not be granted when the evidence shows that de- 
fendant, a man sixty-seven years of age, refused to 0c- 
cupy the bed-room of his wife one week after marriage, 
out of regard to his health, used vile language to her, and 
of her to her relatives, unconnected with any demon- 
strations of violence. N. J. Disborough v. Disbor- 
ough. 26 Atl. Rep. 852. 


MORTGAGE—PRIORITY.—On foreclosure of a mort- 
gage securing several notes payable at different times, 
and held by different persons, the proceeds of sale will 
be applied to the payment of the notes in the order in 
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which, by their terms, they are payable, though the 


mortgage provides that, on failure to pay any of the 
notes at maturity, all shall become payable. Ind. 
Horn v. Bennett. 34 N. E. Rep. 821. 


RAILROAD COMPANIES—CROSSINGS—CONTRIBUTORY 
NEGLIGENCE.—No action will lie for the death of a 
person who, after standing near a railroad crossing, at- 
tempts to cross, and was run over by a train which 
there was nothing to prevent her seeing or hearing if 
she had looked and listened, as she should have done, 
even though the employees in charge of the train were 
negligent. Va. Hogan’s Admr. v. Tyler. 175. E. 
Rep. 723. 


SALE—CASH ON DELIVERY.—Though the giving of a 
worthless check by a purchaseron a sale of chattels is 
not payment, and does not operate to transfer the title 
where the terms of sale are cash on delivery, yet the 
delivery of a bill of lading by the seller to the pur- 
chaser, which is made negotiable by the Revised Stat- 
utes, section 745, is such laches on the part of the seller 
as willstop him from claiming the chattels, or their 
proceeds, from an innocent sub-vendee of the pur- 
chaser, without notice of the terms of sale; but no 
such estoppel will arise if the sub-vendee had actual 
notice of the terms of the sale, and the non-payment of 
the purchase-money. Mo. Johnson-Brinkham Co. v. 
Central Bank of Kansas City. 228. W. Rep. 813. 


SLANDER — SPECIAL DAMAGES, WHEN MUST BE 
PROVEN.—One who maliciously repeats a slanderous 
accusution is guilty and answerable in damages; the 
fact that he did not originate the slander will only go 
in mitigation of damages. Where special damage is 
claimed in an action of slander it should be distinctly 
averred, and where caused by the mere repetition of an 
accusation, the wrong-doing of the defendant, as the 
cause of the special injury, should be proven. Penn. 
Sup. Ct., May 22, 1893. Wallace v. Roger. 


TELEGRAPH COMPANIES—AGREEMENT RESTRICTING 
LIABILITY.—As acommon carrier, a telegraph com- 
pany cannot legally refuse to accept and transmit an 
offered message because the person offering it will not 
sign an agreement that such carrier shall not be liable for 
damages in any case where the claim is not presented, 
in writing, within sixty days after the message was 
filed with the company for transmission. While such 
an agreement, when freely made, is binding, the car- 
rier cannot exact it as a condition precedent to the dis- 
charge of his duty as such common carrier. So. Dak. 
Kirby v. Western Union Tel. Co. 55 N. W. Rep. 760. 


TRIAL—MISCONDUCT OF JuRY.— Where the jury 
agree that each shall write out the sum he thinks 
plaintiff is entitled to recover, and then divide the ag- 
gregate of such sums by twelve, and that the quotient 
shall be the amount of the verdict, such verdict is de- 
termined by chance, within the meaning of the Code 
of Civil Procedure, section 657, subdivision 2, provid- 
ing that such misconduct of the jury may be shown by 
the affidavit of any of the jurors. Cal. Wienburg v. 
Somps. 83 Pac. Rep. 341. 


————_»——_————— 


INTERNATIONAL LAW AND SHIP CANALS. 


HE opening of the Corinth Ship Canal, which took 
place on the 6th of August, was an event of im- 
portance in many aspects. Constructed, as the King of 
the Hellenes announced in his speech, by French ocapi- 
tal, it in this respect resembles the Suez Canal and the 
“projected waterway at Panama. Bringing Athens 
and Constantinople nearer to Trieste, Venice and 
North Italy, commerce and war must be affected, al- 
though no diversion of Eastern trade, even by a trans- 
Euphrates railway, could ever again make the fallen 





~~ 





Queen of the Adriatic the mistress of the markets of 
Europe. The chief interest however to lawyers of the 
ceremony of the 6th of August consists in its bearing on 
international law. The presenceof the diplomatic body 
and of warships of the great powers testified to the 
event being of more than merely national importance. 
The same conclusion will be reached by a perusal of 
recent international agreements. The fact is that a 
new branch of international usage has grown up, con- 
versant with the recent construction of artificial water- 
ways from sea to sea. 

International law being a living growth, the newer 
accretions are necessarily a development of pre-exist- 
ing principles. But the adoption in a formal manner 
of these principles has been recent indeed. Their for- 
mal acceptance by the States of Europe is no earlier 
than the Congress of Vienna in 1815. The earlier con- 
troversies as to freedom of navigation, from the time 
of Grotius and Selden, dealt with the high seas. The 
Peace of Westphalia in 1648 Jaid the foundation of the 
modern league of European States on a basis of inde- 
pendence and permanent legal relation. At that time 
the Spanish, Portuguese and Dutch claims to portions 
of the ocean were practically abandoned, only the Dan- 
ish and British surviving. The next century saw the 
extinction of these assertions of exclusive property. 

Navigation of rivers traversing different States, after 
being long controverted by jurists, received a summary 
regulation by the French Republic, which in 1792 
threw open the Soheldt, closed by the Peace of West- 

phalia in favor of the Dutch. The principle of freedom 
of navigation of rivers received the sanction of the 
Congress of Vienna in 1815 as applicable to the Rhine 
system aud the Polish rivers, and was applied to nearly 
all the rivers of Europe, terminating with the Danube, 
under the Treaty of Paris of 1856. Similar controver- 
sies in North and South America received a like solu- 
tion. 

Navigation of straits and inclosed seas—the Danish 
Straits, the Dardanelles und the Black Sea—next fur- 
nished subject. of controversy, and was determined in 
favor of freedom during the period from 1856 to 1870. 

Until fifty years ago there was no question of interna- 
tional right of passage of inter sea artificial waterways. 
The first actual international regulation of any artificial 
waterway was that laid down’by the Treaty of Vienna, 
which threw open to commerce the artificial canal of 
Voorne at the Rhine mouth. This however was merely 
as incidental to the use of the river, and was not of 
very great importance. It was in 1850, by the Treaty 
of Washington, between the British and the United 
States Governments, that the paramount necessities 
of the circumstances induced the deliberate formula- 
tion of a new principle as an adjunct to the old one of 
freedom of passage. This Clayton-Bulwer Treaty, as 
it was called, declares with reference to the then con- 
templated inter-oceanic canal at Panama, that the two 
governments desire to “ establish a general principle ”’ 
as to all inter-oceanic communication, by railway or 
canal, then, or at any subsequent time, constructed. 
This principle is that no one Power is to have exclusive 
control of such means of communication, and that 
both governments “ guarantee the neutrality thereof,”’ 
vessels being exempt from blockade or capture. 

The great importance of this treaty—which is still, 
notwithstanding the contention of some American 
publicists, valid and capable of being relied on by the 
British Government—is that, in the first place, it as- 
serts the right of free passage over an artificial inter- 
sea waterway; and, in the next, that it secures that 
passage by the international process of neutralization. 

The next step in the neutralization of waterways 
does not apply to artificial constructions. The Dar- 
danelles and Black Sea had been practically neutral- 
ized by the Turkish exclusion of warships. For this 
was substituted in 1856 the provisions of the Treaty of 
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Paris; modified later on by the Treaty of London of 
1871, which affects the Black Sea, but not the Dardan- 
elles. 

The first actual construction to which the principle 
of the Treaty of Washington has been applied is the 
Suez Canal. The Convention of Constantinople of 1888 
(Hertslet, xviii, 369) excludes the canal from the ope- 
rations of war, while leaving intact the territorial 
rights of the riparian Power. 

The territorial limits however within which the 
principle is applicable, either of free passage, or of free 
passage secured by neutralization, cannot be said to be 
clearly defined, and must be left to the future to de- 
termine. An ad interim opinion may be formed that 
the practice of European States would seem to contine 
the principle to non-European territories. The sense 
of exclusive national property seems stronger with re- 
gard to artificial than to natural waterways. As long, 
too, as the division arising from the annexation of 
Alsace-Lorraine, and the consequent existence of the 
Triple Alliance, continues, it is to be feared that, in 
Europe at least, little extension will be given as re- 
gards inter-sea canals to the principles of the Treaty of 
Washington and the Treaty of Vienna. 

Of projected non-European canals, the most impor- 
tant is necessarily that across the American isthmus by 
way of Nicaragua or Panama. The recent stationing 
at Greytown, Nicaragua, of the American warship 
Atalanta testifies to the interest of the Washington 
Government on the subject. 

The piercing of the Malay peninsula is also contem- 
plated. Sir E. Grey, in the House of Commons, on the 
20th of August, admitted the importance of this con- 
struction in its bearing on British trade bet ween India, 
Burmah and China. It is to be trusted that any Siam- 
ese concession of the construction to the French—a 
concession understood to be insisted on by M. de 
Vilers, the French Envoy at Bangkok—will not be per- 
mitted to exclude the principles of free passage of the 
Treaty of Washington and of the Convention of Con- 
stantinople. 

Of European inter-sea canals already constructed, 
the international importance, though undeniable, is 
not of the transcendent magnitude of Suez or Panama. 
The Coriuth Canal has already been referred to. Free 
passage secured by neutralization would probably pre- 
sent no exceptional difficulty of accomplishment. The 
Baltic Canal, between the Baltic and the North Sea, 
to which little attention has been attracted outside 
military circles, isa subject of the greatest attention 
by the German Government. The fortifications of Kiel 
have been strengthened with a view to its defense. 
The German Government announced in June its in- 
tention of constructing a series of fortresses to secure 
its efficient working in time of war. Its purpose is, it 
would seem, strategical. 

Of projected European inter-sea canals, that of the 
highest importance, and one which in its bearing on 
future warlike operations deserves the closest atten- 
tion, is that proposed in France. The contemplated 
Danube and Elbe Canal is of very minor military im- 
portance indeed from an international stand point—as 
may be judged from the fact that the committee of 
construction, sitting at Prague in June last, invited 
the operation of French engineers. It may be com- 
pared to our Manchester Ship Canal. The principles of 
the Treaty of Vienna no doubt will be applied to its 
navigation. But the proposed inter-sea ship canal be- 
tween the Gulf of Gascony and the Gulf of the Lion is 
intended, primarily, as a measure of military and naval 
defense, and therefore to be placed in a similar cate- 
gory to the German North Sea construction. 

The Société Nationale d’Initiative du Canal des 
Deux Mers bas been established recently in Paris by 
tribunals and chambers of commerce, by departmental 
councils aud other public bodies. The society invites 





plans of construction, and offers 100,000fr. to the sue- 
cessful competitor, to be awarded in December of the 
present year. 

The measure is contemplated as one of military and 
naval defense. Its effect on the value of our posses- 
sions in Gibraltar and Malta, and on Italian nayal 
power in the Mediterranean, must be very great. 

But, like the similar construction between the Baltie 
and the North Sea, the Atlantic-Mediterranean Canal 
escapes from the region of juristic discussion, and 
passes to the realm wherein ‘‘ La force prime le droit.” 
Nothing but a profound change in the minds of the 
European peoples—that ultimate basis of the European 
Law of Nations—can render possible the regulation of 
such inter-sea waterways. Toward such a change the 
action of such bodies as the International Maritime 
Cougress, which assembled in London in July, can at 
least contribute. Next to the writings of the inter- 
national jurists, the influence of modern commeres, 
more enligantened than in former centuries on the unity 
of interest of European peoples, has helped to extend 
the realm of international law.—London Law Times. 


= a 


INSURING AGAINST ACCIDENTS. 


ae practice of insuring against accidents is so firmly 

established and apparently so prosperous, that 
there is every prospect of much future litigation tarn- 
ing on the words and phrases which such policies con- 
tain. Few persons would undertake to define or 
characterize an accident by any test in the nature ofa 
general rule; but this only adds to the glorious uncer- 
tainty that surrounds the business, and makes all the 
work thereby caused good for trade. It is even 
rumored that enterprising people, who find bodily 
accidents so fruitful a subject-matter for insurances, 
contemplate extending their policies so as to protect 
one against loss of property also through some of the 
common contingencies of life, such as burglary and 
house-breaking. They tell us that there has been acal- 
culation made, and that the result shows there are 


seventy thousand house-breakers who make it their * 


chief end in life to get at the portable property of the 
careless and wealthy people who live in houses. To 
maintain those seventy thousand official persons in 
comfort and splendor much burgling is required, and 
nobody can foresee whose turn it will be next to be the 
victim, and to be informed by a telegram addressed to 
him at the seaside, that ‘‘your house has been 
plundered or wrecked, and that you are wanted im- 
mediately.’’ It must soothe the feelings of all those 
who dislike sudden spoliation to be informed that for 
a few half-crowns they may feel quite easy that no 
thieves will break through and steal their little all 
while they are attending garden parties or boat-races— 
at least, without compensation being found for them. 
The present form of policy of insurance against ac- 
cidents often sets forth a great number of exceptions, 
and the language is so vague that much difficulty is 
experienced by courts in applying it to the facts of the 
particular case, and it is only by consulting several 
varieties of examples that one can be, in the least de- 
gree, confident as to how the litigation will end. The 
complication of diseases superinduced or developed by 
& primary and a secondary cause makes the cases be- 
wildering as it is so seldom that the same group of 
symptoms recurs. But the subject concerns every body 
and necessarily attracts much interest. The litigations 
now occur plentifully, and serve to give an exercise for 
skill in the interpretation of popular wordsand phrases. 
One of the standard difficulties is to ascertain whether 
the injury or death was caused bya particular accident; 
and another is to ascertain whether the injury was 
caused by accidental, external, and visible means. 
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The earlier cases brought out the former of these 
questions. Thus in Fitton v. Accidental Death Com- 
pany, 17 C. B. (N. S.) 122, the deceased person had a 
violent fall causing rupture and hernia, and requiring 
asurgical operation. The court held that the company 
were only exempted from liability where the hernia 
arose within the system, and that death from hernia 
caused solely by external violence followed by a sur- 

operation was not within the exception of the 
policy, and that the company were liable. In another 
case, of Smith v. Accidental Insurance Company, L. 
R.,5 Exch. 305, the policy had a condition to the effect 
that the accidental injury shall be the direct and sole 
cause of death. One day the deceased, a healthy man, 
while bathing his foot, wounded it, owing toa piece of 
the pan breaking off, and hemorrhage ensued and 
erysipelas. The court held that the company were not 
liable because the policy expressly stipulated that when 
erysipelas supervened and death ensued, whether due 
entirely or not to the disease, they should not be liable. 
They said this was acase where death did not occur 
directly from the accidental injury, because it occurred 
at all events partly in consequence of a specific disease 
supervening. 

The meaning and application of the words “ acci- 
dental, external, and visible means” often require 
much argument and discussion. The word ‘“acci- 
dental” as used in these policies is always difficult to 
be defined, as was observed by Cockburn, C. J., in 
Sinclair v. Maritime Passengers Company, 3 E. & E. 
478. He said that, in the term “accident,"’ as used in 
these policies, it may safely be assumed that some vio- 
lence, casualty or vis major is necessarily involved. 
Disease produced by the action of a known natural 
cause cannot be considered accidental. Thus disease 
or death engendered by exposure to heat, cold, damp, 
the vicissitudes of climate or atmospheric influence, 
cannot properly be said to be accidental—at all events, 
unless the exposure is itself brought about by cir- 
cumstances which may give it the character of accident. 
Thus by way of illustration, if, from the effects of 
ordinary exposure to the elements, such as is common 
in the course of navigation, a mariner should catch 
cold and die, such death would not be accidental, 
although if, being obliged by shipwreck or other dis- 
aster to quit the ship and take to sea in an open boat, he 
remained exposed to wet and cold for some time and 
death ensued therefrom, the death might properly be 
held to be the result of accident. Hence, in that case, 
the court held sunstroke a natural cause of death, and 
not an accident. 

Another American case brought out the difficulty 
about accident as distinguished from voluntary acts in 


meaus that were accidental as well as violent. The 
jumping from the train and the running were not 
necessary to the plaintiff's safety, but were voluntarily 
undertaken to effect au important object which re- 
quired haste; but the judge held that the injury was 
not caused by accidental means within the meaning of 
the policy. If he had slipped or stumbled in course of 
jumping and running, the judge said it would have 
been an accident, but as he ran voluntarily it was not 
an accident, and so the plaintiff could not recover. 

In Winspear v. Accident Insurance Company, 6 Q. 
B. D. 42, the policy provided that if the insured shall 
sustain any personal injury caused by accidental, ex- 
ternal, and visible means within the intention of the 
policy, and the provisions and conditions thereof, and 
the direct effect of such injury shall occasion the death 
of the insured within three calendar months from the 
happening of the injury, then the company would be 
liable. The insured was one day crossing a brook, 
when he was seized with an epileptic fit, and while in 
such fit he fell down in the brook and was drowned. 
The deceased did not sustain any personal injury to 
occasion death other than drowning. An action being 
brought by the executor, the plaintiff contended that 
the death was caused by accidental, external and visible 
means. The defendants contended that death was not 
the direct effect of an external injury, but arose from 
an epileptic fit, which was a natural disease or exhaus- 
tion consequent on disease, and so nut covered by the 
policy. The Court of Exchequer held that the death 
was the result of accident, even if it had originated in 
disease, and though that disease had been preceded by 
another disease. There might be several causes, but 
here the fit of epilepsy had nothing to do with the death 
from drowning. The death was from immersion in the 
water, and hence the case came within the words of 
liability. 

In a recent Scotch case (1892), of Clidero v. Scottish 
Accident Company, 19 Ct. Sess. Cas. (4th series), 355, 
the policy insured the deceased against death or bodily 
injury caused by violent, accidental, external and 
visible means. One day the plaintiff complained of 
feeling a pain as of something having ‘‘given way in- 
side,’’ when he was in the act of pulling on his stock- 
ings. He died thirty-six hours afterward. The medi- 
cal man after examining his body pronounced that the 
proximate cause of death was failure of the heart’s 
action through pressure on the heart caused by disten- 


sion of the colon, one of the bowels, which had become ~ 


obstructed. There was no evidence of disease in any 
of the organs, and the medical man who examined 
could give no reason why the colon had become ob- 
structed on the morning in question, except that the 
d who was a stout man must have used some 





4 striking way. In Southard v. Railway P 
Company, 384 Conn. 574, a policy insured the mebder 
against death or injury ‘“‘by violent and accidental 
means within the meaning of the contract and condi- 
tions annexed.” ‘The conditions specified sundry 
modes of violent injury and death which were excluded 
from the scope of the policy. One day the plaintiff, 
after having insured with the defendants, made an ap- 
Pointment to meet a man at a railway station, and, on 
arriving, found the man was not there. On inquiry at 
the spot, he discovered that there was another station 
of the same name th ree-quarters of a mile distant, and 
at the last moment he jumped off the train and hurried 
to the next station. He made several searches and 
sudden movements in search of his man, and later in 
the day he felt a pain in one knee. He consulted a 
physician, and, while being examined, a rupture was 
discovered, which was attributed to the exertion of 
jumping off the car and running. The rupture in- 
Creased and disabled him from business, and he claimed 
compensation by reason of the violent and accidental 
Means. On action being brought, the judge held that 
the injury suffered must be shown to be caused by 





extra force, when in the act of stooping down to draw 
on the stockings, and so twisted the colon out of posi- 
tion. The court held that the death had not been 
caused by violent, accidental, external and visible 
means. The court held that the deceased voluntarily 
put his body in a certain position when pulling on his 
stocking. If, in consequence of the strained position 
which he voluntarily assumed, there occurred internal 
displacement from some disturbance of the equilibrium 
of the internal organs, that would not come within the 
scope of the policy. There was nothing violent, and 
so the company were not liable. 

The very recent caseof Hamlyn v. Crown Accidental 
Insurance Company (1893), 1 Q. B. 750, deals with a very 
nice and difficult point as to the meaning of external 
means. The policy insured the plaintiff against ‘‘ any 
bodily injury caused by violent, sccidental, external 
and visible means,’’ but there were many exceptions 
such as intoxication, fits, steeple-chasing or otherwise 
wantonly or negligently exposing himself to any un- 
necessary danger or arising from natural disease or 
weakness or exhaustion consequent upon disease. One 
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day the plaintiff was standing in his shop when a lady 
customer and child entered. The child dropped a 
marble, and the plaintiff stooped to pick it up, when 
he wrenched his knee, and could not get it straight 
again. He was disabled for nine weeks, though be had 
never previously suffered from weak knee. Theinjury 
was described by the doctors asa dislocation of the in- 
ternal cartilage of the knee joint. The plaintiff claimed 
compensation, and the question thereupon came to be 
whether the injury had been caused by external means. 
All the learning on the subject was brought to bear. 
The result was, that the Court of Appeal held that the 
injury did not come within the words of the polioy. 
The court said that the injury was accidental, because 
the plaintiff did not mean to wrench his knee. Then 
it was fairly described as something violent. So far, 
there was not much difficulty, but the difficulty was to 
say that it was by external means. If the injury had 
been caused by reason of something internal it would 
not be within the policy. The court held that as it 
was clearly not internal it must be external, and, 
hence, would suit the words. Lindley, L. J., said that 
the act of reaching after the marble, and the wrench 
which accompanied the act, were fairly classed as ex- 
ternal means. So the company were held to be liable. 

These cases abound in niceties, but, by some exercise 
of reflection, the variety of circumstances will help one 
to form a guess as to what will be the end of the litiga- 
tion in a given case.—Justice of the Peace. 


—_—____—— ‘ 


WARRANTY OF TITLE BY AN AUCTIONEER. 
T is somewhat peculiar that there is no decision of 
the Scotch courts defining an auctioneer’s liability 
toward parties purchasing movables in an auction 
sale-room, where it afterward turns out that bis em- 
ployer’s title is defective. 

If the auctioner discloses his employer's name, either 
verbally at the sale or by means of a catalugue, adver- 
tisement or hand-bills, the contract will be with the 
employer, and no question of the auctioneer’s liability 
will, in the ordinary case, arise. But it very frequently 
happens that at an auction mart a quantity of articles 
of furnishing, etc., drawn from various sources, are ex 
posed for sale at the same time, and nothing is said as 
to the names of the owners of the various articles. In 
fact, it may be assumed that in many cases the persons 
sending the articles for sale do not desire to have their 
names disclosed. If, in these circumstances, the suc- 
cessful bidder for a certain article pays the price and 
obtains delivery, and the article is afterward evicted 
from him, has he any remedy against the auctioneer? 

Let a case be supposed, which it is believed has oc- 
curred in practice more than once:—A. obtains from 
B. a piano on the now-familiar hire-purchase system. 
A. makes payment of the installments for a time, but, 
finding bimself in money difficulties, sends the piano 
to an auction mart, with instructions to the auctioneer 
to dispose of it for him. The piano, along with other 
articles, is put up for sale at the auction mart, and is 
purchased by C. who pays the price and obtains de- 
livery, nothing being said by the auctioneer as to who 
has employed him to dispose of it. The auctioneer 
pays over to A., his employer, the price received from 
C. less his commission as auctioneer. Some time after- 
ward, B., the real owner of the piano, discovers how it 
has been disposed of and brings an action against C. 
for delivery of the piano, in which he is successful. 
C. having been deprived of the piano he purchased, 
naturally desires to obtain redress, and A. not being 
worth powder and shot, he turns his attention to the 
auctioneer. Let us consider fora moment the auc- 


tioneer’s position. 





agent acting for an undisclosed principal, and, in ac. 
cordance with the general rule of law, will be personally 
bound by the conditions of the contract he has entered 
into on behalf of hisemployer. It is however necessary 
to keep in view in considering the auctioneer’s position 
that the general rule of law suffers exception where 
there is an express disclaimer of the agent’s liability 
on the face of the contract, and, if an express disclaimer 
is effectual, it would apparently follow that a dis. 
claimer could beimplied from facts and circumstances, 

The contract between the auctioneer and the bidder 
in effect amounts to something like this: The auc- 
tioneer says, “I am employed to set up this article 
for competition. I will knock down the article to 
the highest bidder, and on payment of the price I will 
give him delivery. If I give an express warranty of 
quality or title, [ will be bound by it.” 

If this is a fair statement of the auctioncer’s contract, 
is there an implied warranty of title by the auctioneer 
which will enable a purchaser to sue him for damages 
on eviction? It may be said the exposer warrants his 
title to the article, and as the auctioneer is acting for 
an undisclosed principal, he is liable in exactly the 
same way as his principal is. This conclusion is too 
sweeping, and does not appear to be consistent with 
the principles on which are based the doctrines of the 
liability of an agent to third parties and of implied 
warranty of title in a sale of movables. 

It is the intention of the parties which construes the 
contract between the agent for an unknown principal 
and tbe person contracting with him. Au agent foran 
undisclosed principal in venditione generis does un- 
doubtedly contract that his principal will furnish goods 
to the amount and of the quality agreed to be sold. 
No question of warranty of title can very well arise 
here. Equally as undoubtedly does the agent in ven- 
ditione speciei contract that he, for his principal, will 
deliver the specific article. But it is matter of con- 
struction of the particular contract whether the agent 
contracts that his principal is the owner of the specific 
article sold or does no more than contract that he is 
employed to sell. 

The question of liability falls to be decided by the 
construction of the contract, for, as the implied war- 
ranty of title arises from the affirmation, express or 
implied, of the seller that he is the owner of the article, 
or, if not owner, that he has a good title to sell, there 
is no room for implying the warranty where a person 
does not sell as owner, nor as having a title to sell in 
himself, but sells as agent or auctioneer, or in some 
other representative capacity. 

English and Scotch common law are at one on this 
point. In Benjamin on Sale, the result of the English 
decisions is summarized thus: *‘A sale of personal 
chattels implies an affirmation by the vendor that the 
ehattel is his, and therefore he warrauts the title, un- 
less it be shown by the facts and circumstances of the 
sale that the vendor did not intend to assert owner- 
ship, but only to transfer such interest as he might 
have in the chattels sold.” 

In Bell on Sale, the dovtrine is thus laid down: “ As 
no man can justly sell any thing without having a full 
title of ownership, or at least a right to dispose of the 
subject which he sells, he, by the act of selling, gives 
an implied assurance to the buyer that he holds ‘such 
powers as effectually to make the transfer to him.” 
The question therefore narrows itself to this, does 
the auctioneer personally contract that his employer's 
title is good? 

The question has never arisen for decision in a Scoteh 
case, but there are aseries of English cases bearing 
upon the point, the most important of which are the 
well-known cases of Baguely v. Hawley, L. R., 2 C. P- 
625; 36 L. J. C. P. 328; Chapman v. Spiller, 14Q. B 
621; Morley v. Attenborough, 3 Exch. 500; 18 L. J. Exeh- 





An auctioneer selling for an unnamed employer is an 


151; Woolfe v. Horne, 36 L. J. 2 Q. B. 355. 
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A case more directly in point, though not of such 
high authority, being a Divisional Court judgment in 
an appeal from a County Court, is that of Wood v. 
Baxter and Others, 19th June, 1883, 49 Law Times, 45. 
In that case an auctioneer sold by auction, advertised 
asunder a bill of sale, ** standing corn, with the straw,” 
fora principal not disclosed. The purchaser was pre- 
vented by the landlord from taking away the straw, on 
theground of an obligation on the tenant;to consume the 
straw oun the farm. It was held that the character and 
extent of the contract with the purchaser depended on 
the conditions of sale, on the statements of the auc- 
tionver, upon the surrounding circumstances, and upon 
the nature of the subject-matter of the sale, and that 
there was no warranty of title in the circumstances. 
In the course of a lengthy judgment, in which all the 
authorities were fully reviewed, Williams, J.,observed : 
“It would certainly be going too far to say that an 
auctioneer selling without disclosing the name of his 
principal makes himself a contracting party in the 
same way and to the same extent that any other agent 
acting for an undisclosed principal does. An auctioneer 
sells not as owner having aright to sell by virtue of his 
own right of property, but as auctioneer empowered 
and instructed by his employer to sell.”’ 

The English decisions seem consistent with principle; 

and the law applicable to the relationship of principal 
and agent being the same in both countries, there is 
nothing to prevent the Scotch lawyer from deriving 
what assistance he can from the English Reports. 
It is probable that, if the question of an auctioneer’s 
responsibility in the case supposed of an auctioneer 
selling an article to which his unnamed employer had 
no title, came up for decision in a Scotch appeal in the 
House of Lords, it would be decided in accordance 
with the principles on which the English cases above 
quoted have been decided. 

The answer to the question of the auctioneer’s lia- 
bility should therefore, it is thought, be in the negative, 
on the ground that, as the auctioneer intimates plainly 
that he does not sell as owner, nor as having a title in 
himself to dispose of the article, there is no room for 
an implied warranty of title, and that though his em- 
ployer is bound in warrandice, it is not, in the case 
supposed, matter of contract, either express or by im- 
plication, between the auctioneer and the purchaser, 
that the seller's title is good.—Scottish Law Review. 








YOUTHFUL JUDGES. 

N appointing Mr. William B. Hornblower to the Su- 
preme Court of the United States the President 
has displayed a lawyer’s practical wisdom of selection 
as well as a statesmanlike realization of the require- 
ments of the position. Mr. Hornblower is learned in 
the law; he has had wide experience as an advocate, 
and evinced much versatility by successes won in dif- 
ferent classes of litigation. He has given evidence of 
marked judicial ability by his conduct as referee in 
many important cases. His private character is above 
suspicion, and hereditary influences and family asso- 
ciations seem to have predestined him for the Bench. 
Among members of the Bar of New York city, where 
he is best known, there is but one opinion as to his 

all-round fitness for the post. 

The feature of this appointment that has excited 
most comment is the comparative youth of the ap- 
pointee. We have not seen any decided adverse criti- 
cism on this score; for our part, we consider it an ad- 
ditional reason for commending the President's choice. 
The popular conception of the ideal judge is that of a 
man of advanced years and owlish aspect, who knows 
all the law, and in deciding new cases, merely draws 
upon the stores of erudition already accumulated in 
his august cranium. The practicing lawyer, on the 





other hand, while he hopes that all judges know some 
law, and realize that the more law a judge knows the 
better, does not expect any judge to know all the law. 
The best equipped lawyer, upon ascending the bench 
of a court of high jurisdiction, bas a career of hard, 
unremitting work before him. Judicial work in many 
respects differs from that of advocacy. It is well toenter 
upon this special career at an age early enough to make 
the necessary change in habits of thought, point of 
view and methods and hours of labor, an easy one. We 
would not, as a general rule, favor the appointment of 
men of thirty tuimportant judicial positions. But a 
man of ability and industry who has been actively en- 
gaged in professional work, will, at the age of forty, be 
apt to have acquired sufficient learning and experience 
to qualify him to assume judicial burdens without 
baving as yet lost the adaptability of youth; and we 
believe that the latter is a suitable age at which to be- 
gin to grow into the new sphere of activity. 

As far as the public interest is concerned, especially 
in atribunal like the Supreme Court of the United 
States, comparative youth is a great desideratum in a 
new-comer. The Supreme Court is, in one sense, a 
representative judicial body. Happily, the old sec- 
tional issue between North and South no longer exerts 
even ap unconscious influence upon the action of its 
members. But we all recognize the propriety—almost 
the necessity—in a Nation as large as ours, of having 
its highest court made up of men from widely sepa- 
rated regions, who are respectively in touch with our 
different shades of civilization and our varied indus- 
trial interests. The advisability of making new ap- 
pointments to that Bench of young men rests ona 
similar consideration. Men, as they grow old, tend 
toward fixedness of habit and view. The French have 
a saying that a man is no older than he feels, but judi- 
cial life itself conduces to making a man feel old. It 
is one of the conditions of a judge’s work to eliminate 
those elements which more especially keep the heart 
young, and therefore the mind open, to new impres- 
sions. Vivid sensation, passion aud emotion are sys- 
tematically frowned down, and pure logic and abstract 
principle cultivated as the only basis of action. The 
constitutional tendency of such a body as the Supreme 

Jourt toward ultra-conservatism may be, to a certain 
extent, corrected by an occasional infusion of young 
blood, and the tribunal, as a whole, may thereby be 
rendered more catholic in its deliberations, and more 
promptly sensitive to new movements and ideas des- 
tined to leave a permanent mark on jurisprudence.— 
New York Law Journal. 

sctieallicibababeet 
ELECTRICITY AS A NUISANCE. 

IRE, water, poisons, filth, explosives have all been 
brought within the principle of Rylands v. 
Fletcher, L. R., 3 H. L. 330, and now there must be 
added to the ‘*‘wild-beast’’ list, electricity (National 
Telephone Co. v. Baker, ’93, 2 Ch. 186); and rightly, for 
is not this mysterious current of alldangerous and de- 
structive forces known to science the strongest, swift- 
est, subtlest? Among other eccentricities it has the 
property, it seems, when discharged into the ground 
by a tram company, of paralyzing a neighboring tele- 
phone system and converting the messages into inar- 
ticulate murmurs, « fact which has already been dis- 
covered in America. This is certainly a grievance, for 
inaudibility is a distinct defect in a telephone; but it 
is no use havinga grievance if the author of the nui- 
sance is only doing, without negligence, as the tram 
company in this case was, what the Legislature has au- 
thorized him todo. In future however the Prospero 


of science, and the Legislature too, will have to study » 


more closely the vagaries of this Ariel.—London Law 
Quarterly Review. 
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CORPORATIONS—ISSUING STOCK AT LESS 
THAN PAR. 


‘HE American LawReview says: ‘The Supreme Court 

of Missouri, Department No. 2, rendered a very 
wholesome decision in the case of Garrett v. Kansas 
City Coal Mining Co., 20S. W. Rep. 965, in a very clear 
and satisfactory opinion, written by Mr. Justice Mac- 
farlane. Certain persons, desiring to develop certain 
coal land, on which they had options, entered into a 
contract to form a corporation, with a paid-up capital 
of $1,000,000. The land was to represent the entire as- 
sets of the corporation, and was to be paid for by the 
issue of $300,000 in bonds. All money expended in the 
purchase and development of the land was to be re- 
funded to the person expending it. One of the parties 
was to receive, for selling the bonds and organizing the 
corporation, paid-up stock to the amount of $440,000. 
Avother was to receive, for contracts and options on 
which he had advanced but little, if any, money, stock 
to the amount of $325,000. The Court held that the 
contract was void, under Missouri Revised Statutes, 
1889, section 2499, and article 12, section 8, of the Con- 
stitution of Missouri, prohibiting the issuing of stock 
except for ‘money paid, labor done or property act- 
ually received, and all fictitious increase of steck or 
indebtedness,’ and providing that fifty per cent at 
least of every subscription shall be paid in money at 
the time of the subscription, and that none shall be 
received without such payment. The fact that the 
contract provided for turning over the land at actual 
cost to the corporation could make no difference, since 
it was apparent, on the face of the contract, that the 
land and services were not a fair equivalent for the 
stock to be issued. This is a very excellent decision, 
but in one of the numerous decisions of the court, 
cited in course of the conclusion, the doctrine on which 
the court now proceeds was more honored in the 
breach than in the observance. We refer to the case 
of Liebke v. Knapp, 79 Mo. 24, where it was held that 
shares might be paid for in newspaper puffing and 
blowing, written and published as printed editorials, 
in the face of a statute requiring at least fifty per cent 
to be paid in cash at the time of the organization of 
the corporation. A comparison of the two decisions 
will make it apparent that a great deal depends 
upon how the court gets hold of the question. In the 
case which has now been decided, the action was a suit 
in equity by a fellow to whom the promoters had 
agreed to issue a lot of shares to the projected com- 
pany in exchange for the east wind; whereas the ear- 
lier case was a case where the corporation, after having 
come into existence, undertook, through its chief 
manipulator, who was a great civil and political engi- 
neer, to issue five thousand dollars’ worth of the stock 
of the company to the publishers of a newspaper hav- 
ing a great influence in the councils of the dominant 
political party in Missouri, and therefore having the 
power, in possible contingencies, to make and unmake 
judges. An immense amount of shenanigan is to be 
read between the lines of the opinion.” 





PUNISHMENT FOR ADULTERY IN TONKIN. 


TRAVELLER on the banks of the Red river at 
Hung Yeu witnessed the other day the following 
revolting spectacle. A raft made of bamboo and ba- 
nana trunks was drifting along near the banks at a 
giddy rate. On the raft were stretched out the naked 
bodies of a native man and woman. Their hands and 
feet were pierced with pointed bamboo sticks, their 
mouths gagged with pitch and hermetically sealed by 
their lips being sewn together with coarse thread. As 
they were passing Hung Yeu one of these unfortunate 
wretches tried to raise the head in an appeal for help. 


The people on the bank went to fetch a sampan or 
native boat to go to their rescue. ‘here was a little 
delay in getting one, and when, after a few minutes 
they reached the raft, it was too late to render any 
help to these cruelly-tortured beings. They had appa: 
rently just died in terrible agony. From what their 
would-be helpers learnt from the natives the man and 
the woman had been taken in flagrante delicto. Be. 
tween them, on the raft, had been placed food, but so 
that it was impossible for them to reach it. A great 
placard describing their crime was stuck up behind 
them. Such tortures are not uncommon in this coun 
try. An outraged husband has not only the right of 
killing the culprits, but can wreak upon them an atro- 
cious vengeance. The woman’s children often have to 
suffer the same punishment as their mother. 


———_—___—_—_—- 


CONNECTICUT'S NEW REPORTER. 


| Hartford Times of October 3 says: “At the 

meeting of the Supreme Court judges, Monday 
afternoon, Mr. James P. Andrews of this city was 
elected reporter, succeeding the Hon. John Hooker, 
who will retire from the position January 1, 1894. Mr, 
Hooker’s resignation was accepted, yesterday. He 
was appvuinted in 1858, and has held the office con- 
tinuously since that time. Mr. Hooker is seventy- 
eight years of age, and the resignation is due chiefly to 
his advanced years. His work as Supreme Court re- 
porter has received wide recognition. Mr. James P.. 
Andrews, who will sncceed Mr. Hooker, is a prominent 
lawyer and amply qualified by training and education 
for the duties that will devolve upon him. He gradu- 
ated from Yale College in 1877, and studied law in 
Judge Hamersley’s office. He is the junior member 
of the firm of Briscoe & Andrews, and has taken a 
leading place at the bar in this county. The new re- 
porter is the son of the Rev. 8S. J. Andrews of this city 
and graudson of Thomas Day, who was for years Su- 
preme Court reporter. Mr. Andrews is the nephew of 
tae Rev. W. 8. Andrews of Wethersfield and cousin of 
the Rev. W. G. Andrews, rector of the Episcopal 
Church in Guilford. He belongs to one of the most in- 
tellectual families in the State and is a gentleman of 
superior literary attainments. He is one of the exec- 
utors of the estate of the late Governor Holley of 
Lakeville, being connected with the family. Mr. An- 
drews has been favored for the appointment by lead- 
ing lawyers throughout the State without regard to 
politics. The following is the full text of the letter of 
resignation read this morning by Chief Justice An- 
drews at the opening of the Supreme Court of Errors 
at the Capitol: 


To\Chief Justice Andrews and the Associate Judges of the 
Supreme Court of Connecticut : 

I hereby resign my office of reporter of judicial decisions, 
the resignation to take effect, with your assent to the delay, on 
the Ist day of January, 1894. 

In retiring from this office, which I have held for thirty-six 
years, I desire to express my sense of obligation to you and 
your predecessors for keeping me so long in office, and for the 
familiar and exceedingly pleasant companionship to which I 
have from the first been invited. I wish to express also my 
great respect for the court and for the members who have 
composed it, and whoseem, as I look over the years, to be a con- 
stantly moving procession, I have reported the decisions of 
seven chief justices and fifteen associate judges. My attach- 
ment to some of them has been very great, and it has rarely 
occurred that one has left the bench, or above all, has passed 
from earthly life, without a feeling of personal bereavement on 
my part. Now that I am the one to withdraw, I leave my best 
wishes for your welfare and happiness. 

Respectfully and truly yours, 
JoHN HOOKER. 

‘‘ After reading the above, Chief Justice Andrews 
made the following remarks: ‘In accepting the resigua 





tion of the reporter, the judges of the court desire to 
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express not only their high appreciation of his services 
to the State, but the warm sentiment of regard and at- 
tachment which he has inspired not only in them, but, 
as they well know, in their predecessors in office, dur- 
ing a long course of years. Mr. Hooker began his 
Jabors as reporter in 1858, and by far the greater part 
ofthe whole series of Connecticut Reports has been 
his work. From the first to the last of these volumes 
he has shown arare mastery of the power of analysis 
and discrimination, as well as of concise statement and 
clear expression. The judges part from him with 
sincere personal regret and only consent to his retire- 
ment at his earnest and repeated request.’ The chief 
justice then announced that the bench had appointed 
James P. Andrews to succeed Mr. Hooker.’’ 


—_o_—___— 


LAW OF EVIDENCE—UNBRIDLED AND IR- 
RELEVANT CROSS-EXAMINATIONS — MR. 
FIELD AND THE CODE. 


bh epee is something radically wrong when a per- 
son can seek justice in a legal tribunal only at 
the risk of becoming a victim of injustice.”’ 

This sentence, the closing paragraph of an editorial 
in the Herald on Friday, September 29, regarding the 
limit to which a cross-examination may be carried, as 
exemplified in the current Frank Ellison trial, has 
created a great deal of comment. 

Not only have legal circles been interested, but lay- 
men who look at questions through unprejudiced eyes 
have discussed the question. The incorporation of a 
vast amount of extraneous und scandalous matter into 
a legal proceeding by dint of cross-questioning seems 
to the average man unnecessary, cruel and a step in the 
direction of trying to blind the eyes of justice. 

The veteran David Dudley Field agrees with the 
Herald. Although eighty-eight years old, this venerable 
lawyer’s keen mind perceives the impropriety of be- 
faddling a jury with a mass of distracting testimony 
that has no bearing on the case, covers the principals 
with shame and frequently subverts the end of justice. 
Mr. Field sends the following communication to the 
Herald: 


To the Editor of the Herald; 

In your issue of yesterday you make a just criticism of the 
license allowed counsel in cross-examining witnesses and you 
add that the fault is in the law and rules of evidence which 
permit such license. True enough. But why is it so? For 
several years commissioners appointed by the governor have 
urged the enactment of a code of evidence which would; pre 
vent such scandals. Here are three of the proposed sections: 

Sec. 220. A witness may be impeached by the party against 
whom he is called by evidence that his general reputation for 
truth is bad or that his moral character is such as to render him 
unworthy of belief, but not by evidence of particular wrongful 
acts, except that it may be shown by the examination of the 
witness, or a record of conviction, that he has been convicted 
ofacrime or misdemeanor. The party producing a witness, 
when he is permitted to impeach him, may do so in the same 
manner. 

Sxc. 227. It is the duty of the court to protect every witness 
from irrelevant, insulting or improper questions, from harsh 
or insulting treatment and from unnecessary inquiry into his 
Private affairs. The court must forbid any question which ap- 
pears to be intended to insult or annoy a witness, or which, 
though proper in itself, appears to be needlessly offensive in 
form. A witness can be detained only so long as the interests 
of justice require. 

Sxc. 228. The court may forbid any questions or inquiries 
which it regards as indecent or scandalous, although such ques 
tions or inquiries may have a bearing on the questions in dis- 
— they relate to facts in issue or to facts relevant to 


Why has not this code been enacted? Because opposing law- 
yers prevented it. 
Your obedient servant, 
Davip DuDLEy FIELD. 


September 30, 1898. 








I saw Mr. Field in his comfortable office in Gramercy 
Park last evening. *‘ My letter is clear and self-ex- 
planatory,”’ said he. ‘I commend the Herald’s edi- 
torial. It is timely and just. For fifty years I have 
tried to secure the reform suggested. I have no doubt 
the ultimate result will be satisfactory to all lovers of 
justice. Iam an old man who wishes to live at peace 
with the world, but [could not refrain from calling 
public attention toareform that has been my life’s 
work to accomplish and that suggests itself tu every 
man as a proper one.” 

The history of the attempt to effect this reform in 
this State is a repetition of the story regarding at- 
tempts to accomplish other reforms. It has been a 
contest between the lawyers and the Legislature. The 
attorneys, it seems, are opposed to a codification of the 
laws regarding evidence in legal trials. They favor the 
administration of the so called “common law” by the 
judges. ‘‘Common law,” as « distinguished attorney 
whom I saw yesterday defined it, ‘tis something floating 
in the air; itis made by the judges us they proceed in 
their trial of cases. It is composed of rulings that 
are handed down by judges and quoted afterward as 
wonderful evidences of legal acumen and perspicacity, 
for the purpose of influencing other judges. The law- 
yers want a wide latitude in the character of the testi- 
mony they can evoke from witnesses. They oppose a 
codification of the law regarding evidence for selfish 
reasons. The judges oppose the proposition because 
its enactment means a curtailment of their power and 
importance as determining factors in cases. In other 
words, the reason proper restrictions are not placed 
upon evidence now is due to the lawyers’ hostility to 
legal reform.” 

The three sections of the proposed Code of Evidence, 
contained in Mr. Field’s letter, were substantially rec- 
ommended so long ago as 1850. They were contained 
in the Code of Civil Procedure, first taken up by the 
Legislature and passed without the part regarding evi- 
dence. It should be remembered that codification in 
this State has been placed in charge of three distinct 
commissions, of all of which Mr. Field was a member. 
The first commission reported a Code of Civil Proced- 
ure and a Code of Criminal Procedure. Both substan- 
tantially became laws without that part regarding evi- 
dence. The second commission reported a Civil Code, 
a Penal Code and a Political Code. The Penal Code 
has been enacted and is now the law of the State. The 
Political Code exists in several statutes. The Civil 
Code has failed of enactment simply because the gov- 
ernor gave it the pocket veto on two separate occasions 
and it still remains unenacted, although it has been 
enacted by three other States—California, North Da- 
kota and South Dakota—and has been reported com- 
plete by Montana. Fragments of it are contained in 
the laws of half a dozen other States. The part of the 
Civil Procedure rules relating to evidence was finally 
taken up by the Legislature as a separate Code. It 
was passed by the Legislature and pocketed by Gov- 
ernor Hill. Its friends, to obviate objections made by 
the lawyers, obtained the passage of a law authorizing 
the governor to appoint a third commission to con- 
sider the objections and revise the Code. This com- 
mission, at the head of which was Mr. Field, sat for 
two years, and considered and revised every section. 
It reported the Code of Evidence, as it now stands, be- 
fore the Legislature. This Code, like the Civil Code, 
has been strenuously opposed by the New York City 
Bar Association, which however admitted the Code to 
be as good a one as could be made. The objection was 
that there should be no Code of the Laws of Evidence. 
Thus stands the case, the lawyers insisting that the 
law should be made by the judges who have permitted 
the entrance of the very extraneous matter which the 
Herald and 80 many persons think should be omitted 
from trials.—New York Herald, Oct. 2. 
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CORRESPONDENCE. 


THe Powers oF BoArRDs oF HEALTH. 


Editor of the Albany Law Journal: 

The recent revision of the Health Laws (chap. 661, 
Laws of 1893) calls to mind a subject of which I have 
often thought, but which has, owing to want of practi- 
cal application, lain dormant in my mivd until revived 
by the rereading of the law as revised and re-enacted. 
I refer to the provisions of sections 26 and 27, which 
are evidently intended to permit, first, the entry upon 
a citizen’s premises by aboard of bealth in case any 
owner or occupant fails to comply with any regulation 
or order of the board, and the summary “ suppression 
or removal” of any matter complained of; second, an 
action by the board iv the name of the municipality to 
recover the expense against the owner or occupant; 
third, an execution for the collection of the judgment; 
and, fourth, if the execution is not satisfied, a sale for 
aterm of years of the premises. 

It will be observed that this state of facts muy, and 
in nine cases out of ten would, happen. A tenant in 
possession would omit to claim a cess-pool or vault. He 
would be “ordered” to suppress the nuisance, and 
having no personal interest, would fail to do it. The 
board would then enter the premises, and do the * sup- 
pression.’’ Action must then be brought against the 
tenant, and he would suffer default, and execution 
would be returned unsatisfied. Then comes the curi- 
ous pari of thelaw. This judgment, based upon an 
order of which the owner had no notice, and upon pro- 
cess not served upon him, may be docketed in the 
proper office, not against him, not describing his prop- 
erty, and apparently not affecting any one or any thing 
except the tenant, but which becomes a first lien upon 
his property, and under which the board of health 
may proceed to lease his premises upon notice to the 
occupant. 

Is this such “due process of law ” as the Constitution 
guaranties to our citizens? Can a man be thus de- 
prived of his property? Would an innocent purchaser 
of a lot take subject to the lien of a judgment dock- 
eted, not against the property, not against the owner, 
and in no way describing it? 

It is unnecessary to discuss the question of the appli- 
cation of the Recording Act, notice, etc., as to persons 
dealing with the property, for this act boldly declares 
that this judgment thus obtained shall be “a first lien 
upon such premises, having preference over all other 
lieus and incumbrauces whatever.” 

The limit of a letter will not permit suggestions as 
to other points of interest in this in some respects val- 
uable statute, but I will close with the suggestion that 
the Legislature cannot confer upon boards of health 
powers of which the Legislature is not possessed, aud 
that the ipse dizit of a board of health cannot make a 
thing a “ nuisance,’’ or ** detrimental to public health,” 
unless in fact it isso, and that the attempt to confer 
such power (see § 26 of the act) is as much subject to 
criticism as are the provisions above referred to. 

G. F. Rawson. 

Port Ricumonp, N. Y., September, 1893. 





NOTES. 
6 M* daughter will never get another place with the 
character you’ve been giving her, my lady.” 
“T’ve only told the truth about your daughter, and 
nothing but the truth.” ‘“‘How would you like the 
truth, and nothing but the truth, told about you, my 
lady ?”—Punch. 


It was related of Judge Grover by a lawyer of Lock- 
port that when he held Circuit there he used to convene 





court at eight o'clock in the morning, which was not 
too soon for him, as several attorneys testified that 
they had seen him chopping wood for his landlady as 
early as six o’clock in the morning. 





After Justice Field, who is already eligible, there 
will beno member of the Supreme Court eligible for 
retirement until 1898, when Justice Gray will have 
reached his seventieth year. Justice Harlan will be 
seventy in 1903. Both of them have served more than 
the required ten years. Chief Justice Fuller will be 
seventy years old in 1903, and he will have served fif- 
teen years at that time. 


A St. Louis pbysician is querying to know why mar- 
riage ceremonies should not be performed by doctorsof 
medicine, instead of having the authority lodged in the 
hands of doctors of divinity and other ministers. He 
thinks it would be a good thing for this country if the 
doctors were given the power and exercised it prop- 
erly. “If I had my way,” he says, “10 two persons 
should be united for life unless they had good, strong 
and sound physical make-ups. Then I would never 
marry two blondes, but would always require a blonde 
to secure a brunette fora partner. If this were done we 
should become more beautiful as a race, and stronger 
and longer lived.”’ 


A financial contemporary gives, under some reserve, 
the following description of the appearance of trade 
unionism among the pawn-brokers of China. One of 
that body began to charge his customers sixteen per 
cent instead of the usual twenty-four. Naturally he 
did a roaring trade, to the dismay of his colleagues, 
who carried him before the mandarin of the province 
with bitter complaints of unfair competition. The 


‘mandarin however commended the pawn-broker for 


his charity and good-feeling in only charging sixteen 
per cent, but pointed out that the charge was quite 
illegal. He therefore directed that in future he should 
charge the customary tweuty-four per cent, of which 
he was only to keep sixteen for himself, while the 
other eight was to be distributed in charity, in conso- 
nance with the pawn-broker’s benevolent idea. 


Judge Van Brunt has a habit, says the Tribune, 
which sorely distresses members of the Bar who appear 
before him, particularly young men, of talking to bis 
associates on the Bench while the lawyers are deliver- 
ingtheir speeches. At times this becomes exasperat- 
ing, but the lawyers have not, as a rule, the temerity 
to complain, for they recognize the power of the court, 
and Judge Van Brunt, with all his estimable qualities, 
has a manner causing him to be held in dread by most 
practitioners, who naturally seek to maintain as pleas- 
aut relations as possible with the court. Mr. Choate 
was about to make the closing speech in a highly im- 
portant case. Forty minutes had been allotted him for 
the purpose. He had scarcely uttered a dozen words 
when Judge Van Brunt wheeled around in his chair 
and began a discussion with Judge Andrews. Mr. 
Choate ceased speaking immediately, folded his arms, 
and gazed steadily at the judges, his handsome face a 
trifle paler than usual. A hush fell upon the court- 
room. Judge Van Brunt, noticing the stillness, turned 
around and looked inquiringly at the silent advocate. 
‘Your Honor,” said Mr. Choate, “I have just forty 
minutes in which to make my final argument. I shall 
not only need every second of the time to do it justice, 
but [ shall also need your undivided attention.” “And 
you shall have it,” promptly responded the judge, at 
the same time acknowledging the justice of the rebuke 
by a faint flush on his cheeks. It was an exhibition of 
genuine courage, but one that was more fully appre- 
ciated by members of the profession than by the lay- 
meu who witnessed it. 
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CURRENT TOPICS. 


HE secretary of the Michigan Bar Association, 
Mr. Ralph Stone, made a report at its last 
annual meeting on bar associations in general, which 
report was published in the Michigan Law Journal 
for July. He asserts thut there are not more than 
half a dozen of such associations which do any work 
at all or exist for any useful purpose, and that in the 
order of their activity and usefulness to the profes- 
sion the following are the only State bar associations 
which seem to have justitied their existence: New 
York, Illinois, Ohio, Missouri, Virginia and Georgia. 
Mr. Stone says: ‘‘ There are twenty-nine State bar 
associations in the country, in the following States, 
in various stages of activity: Alabama, Arkansas, 
California, Connecticut, District of Columbia, 
Florida, Georgia, Illinois, Kansas, Kentucky, Lou- 
isiana, Maine, Michigan, Minnesota, Mississippi, 
Missouri, Montana, New York, Ohio, Oregon, South 
Carolina, Tennessee, Texas, Vermont, Virginia, 
Washington, West Virginia, Wisconsin, and New 
Mexico Territory.” According to Mr. Stone, the 
Arkansas association ‘‘is dead;” the Florida asso- 
ciation ‘‘ passed out of existence four years ago;” 
“the Kentucky association has few members out- 
side of Frankfort, and is not an active organization ;” 
that of Minnesota is ‘‘inactive,” but effort is being 
made to “revive” it; that of Montana is ‘‘ comatose,” 
“if not really moribund ;” that of Wisconsin has 
not ‘much sign of the breath of life,” and Mas- 
sachusetts, Pennsylvania and New Jersey have not, 
if they ever had, any bar association. In Alabama 
the association had its last meeting at ‘‘a very pleas- 
ant summer retreat six miles from” Montgomery, 
the capital of the late Confederacy, ‘‘and served a 
barbecued dinner ;” in the District of Columbia, the 
site of the national capital, “there is an annual 
‘shad-bake,’ attended by the members of the Su- 
preme Court,” which ‘‘is a very popular affair; ” in 
Georgia the visiting lawyers are tendered ‘such 
courtesies as a collation, a boat ride, a fish dinner or 
4 reception at the house of some distinguished mem- 
ber of the bar;” in Illinois the meetings ‘‘ always 
close with a banquet — with the ladies and without 
wine;” the meetings of the Obio association are 
“usually at a lake resort, the last one being held at 
Put-in-Bay;” in Missouri the ‘* meetings sometimes 
close with a banquet and ball, participated in by the 
wives and daughters of the members ;” in New York 
“a banquet is usual, although this is occasionally 
varied by a reception tendered by the governor;” 
in Virginia the last meeting was at Old Point Com- 
fort, and the next is to be at White Sulphur Springs. 
Mr. Stone’s conclusion is that, except in the six 
States named by him in the beginning, the associa- 
Hons have ‘‘exerted no perceptible influence for 
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good upon the profession.” His statistics show that 
only in Illinois, Ohio, Missouri, Oregon, South 
Carolina, and New Mexico, have the associations 
had any perceptible influence on legislation. As to 
Michigan, he says that the association ‘‘has failed 
signally,” and except in the matter of sociability, 
‘*has had a profitless, aimless and missionless exist- 
ence;” and that judging from the past, the constitu- 
tion of the Michigan Bar Association ought to be 
amended so as to read: ‘*The objects of this asso- 
ciation shall be to meet once a year, elect forty-five 
officers, listen to a number of papers upon which no 
action shall be taken, eat a dinner, adjourn, and 
immediately forget all about the meeting and what 
was said and done there.” 


Thereupon, Mr. Irving Browne writes to the 
London Law Journal that, ‘‘ Unless there is some- 
thing to eat and drink, or somebody distinguished 
to hear and see, it has always been found difficult 
in the United States to collect a hundred lawyers 
on any occasion. At the centenary of the Supreme 
Court a few years ago there were probably a thou- 
sand lawyers assembled at New York to see and 
hear those distinguished magistrates, and some eight 
hundred sat down at dinner with them. Even the 
annual meetings of the American Bar Association, 
composed of delegates from all the States, have 
rarely brought together as many as one hundred, 
and never many above that number, although the 
meetings have usually been held at Saratoga, the 
most famous watering-place in America, whither 
probably half that number of lawyers habitually 
resort for its healing waters and the mild and dig- 
nified excitement of its race-course, and asly glance 
at the gaming tables. There are just about active 
and interested members enough in this body to hold 
the offices. The New York State Bar Association, 
some fifteen years old, has seldom been able to as- 
semble more than one hundred members, although 
its meetings have always been held at Albany, the 
capital of the State, and the place where the highest 
court of the State has its sittings. For many years 
this association was unable to get together the re- 
quired quorum of fifty for the legitimate transaction 
of business on the second day.” Mr. Browne says 
he journeyed to Chicago last year to deliver an ad- 
dress before the Illinois Bar Association, and was 
complimented by the presence of sixty hearers — an 
unusually large number he was assured. ‘ Mr. 
Bigelow journeyed from Boston to Albany to ad- 
dress forty. Most of the bar associations are very 
feeble in attendance at conventions, and, judged by 
this standard, their proceedings cannot be regarded 
as very interesting or influential. It is observable 
that these bar meetings are generally not attended 
by the representative men of the profession. A few 
of this class may usually be seen there, but the 
great majority of the habitual attendants are com- 
paratively undistinguished and uninfluential. The 
leading men of the profession are generally members, 
to be sure, but they are too busy or indifferent to 
be drawn out on ordinary occasions, and prefer to 
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spend the vacation time in more pleasurable ways. 
Too many long and technical essays are read, These 
meetings are too frequently engrossed by doctrinaires 
and eccentrics, and time is tediously wasted in mis- 
understandings and disputes about parliamentary 
procedure, in which six try to speak at once and 
nobody says any thing. I have noticed two grave 
defects on these occasions. Lawyers are generally 
wretched parliamentarians, and they have no sense 
of time or proportion. Very few men can speak to 
edification for more than half an hour, and when 
a man reads a paper an hour or an hour and a half 
long, all the others who want to read, or do not 
want to read, become impatient. Sometimes the 
reader will endeavor to state the substance of his 
views instead of reading them, and then he is even 
longer and more tedious. There is also an unhappy 
yearning to wrestle with great topics —to glorify 
the ‘ Constitution ’— always quoting what Mr. Glad- 
stone said about it, and to praise Chief Justice Mar- 
shall. The writer of these lines sometimes wishes 
he could hide himself where he could not hear of 
Chief Justice Marshall or Christopher Columbus, 
say fora year. Once in a while a breeze is stirred 
up by some startling proposal, as, for example, the 
recommendation to re-establish the whipping-post 
for offenders who whip; but meantime the burning 
questions of the day are calmly ignored. The 
auditors hear very little of jury trial, marriage, 
divorce, codification, pardon, the administration of 
criminal justice, the right rule of insanity excusing 
crime, extradition, reforms in the law of evidence, 
the mode of choosing of judges and their tenure of 
office, and other grave and weighty problems — live 
matters of present moment. The lawyers seem to 
prefer to postpone all inquiry by reference to com- 
mittees who never report, to agree that we are doing 
very well as it is and that it would cost a great deal 
of time and money to learn to do any better, and to 
applaud one another’s conservative sentiments, and 
drown their sorrows (if any) at the concluding 
‘banquet.’” 


“Such,” says Mr. Browne, ‘‘is the dark and un- 
promising side of bar associations in the United 
States. Now, have they had any good influence? 
Undoubtedly the most influential is the association 
of the city of New York, which has frequently 
mustered an attendance of six hundred, and has 
proposed and promoted important reforms in city 
and State. The American Bar Association has pro- 
posed a good deal of excellent legislation on minor 
topics, some of which have here and there been 
adopted. The New York State Bar Association 
tried hard to get control of the disciplining of law- 
yers and the reporting of the judicial decisions, but, 
fortunately, did not succeed in either. I have yet 


to learn of a single legislative measure of any im- 
portance which it has been influential in procuring, 
despite the somewhat inconclusive averment of their 
optimistic secretary that half the Senate and a third 
of the Assembly are members of the association. 
In a few associations — Virginia, West Virginia, 





— 


Illinois, Michigan, and Alabama, for example — 
questions of reform in procedure and the statutory 
expression of the law are hotly discussed, and, 
doubtless, some healing will’come from this stirring 
of the pool. On the other hand, although the 
American Bar Association and the New York State 
Bar Association have for years pronounced in favor 
of general codification of the common law, yet that 
millennium seems as far off as ever, owing ina great 
measure, it must be owned, to the strenuous and 
prejudicial opposition of the New York City Bar 
Association. Many learned and valuable technical 
essays have been published and read in the annual 
reports, and probably it is because they can be so 
read at leisure and convenience that so few care to 
attend to hear them read by their authority. Now 
and then a recreant member of the bar is brought to 
justice through the efforts of the association, just 
often enough to show how useful they might be- 
come in this matter. It is probable that the asso- 
ciations have had some local influence in procuring 
or averting legislation in several States, but, judged 
by their mark on general and important measures, 
and from the movements of the most powerful of 
these bodies, their influence must be admitted to 
have been extremely weak and disappointing. One 
looks for something more from the action of the 
fifteen leading associations, whose aggregate mem- 
bership is four thousand seven hundred.” 


The right of women to be admitted to the bar is 
considered by the Supreme Court of Indiana, in the 
case of Leach, 34 N. E. Rep. 641. It is held 
that they have such right. The decision of the 
lower court to the contrary was based upon the fol- 
lowing ‘section of the State Constitution (art. 7, 
§ 21), viz.: ‘‘ Every person of good moral character, 
being a voter, shall be entitled to admission tu prac- 
tice law in all courts of justice.” The same language 
appears in the statutes of Indiana. R. 8S. 1881, 
§ 962. The court observes that neither the Con- 
stitution nor the statute is a limitation upon the 
right to membership. ‘‘In each instance,” says 
Hockney, J., ‘‘as faras we have quoted, the right of 
the voter, of good moral character, is secured. We 
do not doubt the right, by Constitution or by legis- 
lative enactment, to prescribe the qualifications 
necessary to membership in the legal profession, 
and to define the method of securing such member- 
ship; but what we now maintain is that, from 
neither the Constitution nor the legislative enact- 
ment, do we find that women are excluded from 
such membership. While voters, of good moral 
character, are granted admission, upon application 
and proper evidence, there is no denial of such right 
to women. If the right is not denied by the Con- 
stitution and laws of the State, we should next in- 
quire if it is denied by that part of the common law 
made by the Constitution a part of the law of this 
State. We have searched in vain for any expres 
sion from the common law, excluding women from 
the profession of the law.” The court thought that 
if nature has endowed woman with wisdom, if our 











ple — 
utory 
and, 
rring 
| the 
State 
favor 
; that 
great 
> and 
’ Bar 
nical 
nual 
be so 
re to 
Now 
ht to 
just 
t be- 
asso- 
iring 
dged 
ures, 
ul of 


One 
the 
nem- 


ar is 
n the 
held 
the 
> fol- 
Ly 
cter, 
race 
uage 
881, 
Con- 
the 
says 
ht of 


egis- 
‘ions 
sion, 
iber- 
from 
act- 


ioral 
tion 
ight 
Con- 
_ in- 
law 
this 
yres- 
rom 
that 
our 





THE ALBANY LAW JOURNAL. 303 








colleges have given her education, if her energy and 
diligence have led her to a knowledge of the law, 
and if her ambition directs her to adopt the pro- 
fession, shall it be said that forgotten fictions must 
bar the door against her? Whatever the objections 
of the common law of England, there is a law higher 
jn this country, and better suited to the rights and 
liberties of American citizens, that law which 
accords to every citizen the natural right to gain a 
livelihood by intelligence, honesty and industry in 
the arts, the sciences, the professions or other voca- 
tions. Other States — notably Illinois, Wisconsin, 
Oregon, Maryland and Massachusetts — have held 
that in the absence of an express grant of the privi- 
lege it may not be conferred upon women. In some 
instances the holding has been upon constitutional 
provisions unlike that of Indiana, and in others 
upon what the court here is ‘‘ constrained to believe 
an erroneous recognition of a supposed common- 
law inhibition.” However, each of the States named 
made haste to create by legislation the right which 
it was supposed was forbidden by the common law, 
The court also thought that a denial of the right of 
women to be admitted was in derogation of the 
claims of the Constitution of the State which pro- 
vides that no privileges shall be granted to any 
citizen which shall not, on the same terms, belong 
to all citizens. 


The National Corporation Reporter observes that 
the importance and far-reaching effect of the act of 
Congress which confers upon the Circuit Courts of 
the United States ‘‘ original cognizance, concurrent 
with the courts of the several States, of all suits of 
a civil nature, at common law or in equity, where 
the matter in dispute exceeds (exclusive of interest 
and costs) the sum or value of $2,000, and arising 
under the Constitution or laws of the United States, 
or treaties made, or which shall be made under their 
authority,” may be properly judged by a close read- 
ing of the interesting opinion of Judge Baker sitting 
in the Federal Circuit Court at Indianapolis, in the 
important litigation between the Citizens’ Street R. 
Co., as complainant, against the City Ry. Co., as 
defendant. (56 Fed. Rep. 746.) It was held that 
such a Federal court has jurisdiction of a bill in 
equity, alleging that the complainant has a valid 
contract with a city conferring upon complainant 
exclusive street privileges which are jeoparded by 
the acts of a city granting conflicting rights to an- 
other corporation, whose exercise would substan- 
tially destroy the complainant’s lines and impair its 
privileges, Counsel for defendant moved to dismiss 
the cause for want of rightful original jurisdiction 
of the Circuit Court, claiming the absence of a 
Federal question, as the claimed rights and immuni- 
ties are not impaired by a law of the State, but by 
an ordinance of the city of Indianapolis. But it 
was held that city ordinances, made in pursuance 
of law, granting to a corporation the right to build 
and operate street railway lines after acceptance 
and expenditure of money by the corporation, are 
snch contracts as are protected by the Federal Con- 
stitution, forbidding States to make any law im- 





pairing the obligation of contracts. The authority 
exercised by a municipality is that of the State itself 
acting through its subordinate agency, and such rul- 
ing was made by the Supreme Court of the United 
States in Wright v. Nagle, 101 U. 8S. 791, and other 
cases. If, on the other hand, a municipal ordinance 
does not rest on legislative authority, then it is not 
a law of the State, and a Federal question would be 
absent, as held in Hamilton Gas Light & Coke. Oo. v. 
Hamilton City, 146 U. 8. 258. 


Sir Horace Davey, Q. C., the new lord justice of 
appeal, in England, was (says the Law Times) born 
in 1838. Like his predecessor, Lord Justice Bowen, 
he isan old Rugbeian and an Oxford man, and 
Lord Justice Lopes is the only other lord justice 
who was educated at that university. Lords Jus- 
tices Kay and Smith hail from Trinity College, Cam- 
bridge, and Lord Esher was at Caius College, Cam- 
bridge, while Lord Justice Lindley is one of the 
ornaments of University College, London. Lord 
Esher is still the oldest of the lords justices, being 
seventy-six years of age, while Lord Justice Smith 
is still the youngest, having been born in 1836. 
Lord Justice Bowen is his senior by one year, and 
Sir Horace Davey by three years, while both Lord 
Justice Lindley and Lord Justice Lopes were born 
in 1828. Sir Horace Davey was a fellow of his col- 
lege, and was called to the bar in January, 1861. 
He took silk in 1875, and was elected a bencher of 
Lincoln’s Inn in 1878, Since 1883 he has been a 
member of the bar committee. He is a member of 
the Council of Law Reporting, and was secretary to 
Vice-Chancellor Wickens from 1871 to 1873, and to 
Vice-Chancellor Hall from 1873 to 1874. He has 
also been counsel to Cambridge University since 
1877. 


Speaking of President Cleveland’s nomination of 
William B. Hornblower to a judgeship in the Su- 
preme Court of the United States, Mr. Henry 
Wollmer, of the Kansas city bar, gives his idea of a 
commercial and corporation lawyer as follows: 
‘He (Hornblower) is what is popularly termed a 
commercial and corporation lawyer, that is, a man 
who understands the law thoroughly and, besides, 
has good, strong common sense and business judg- 
ment, and who can not only fight his client’s battles 
in court, but also knows how to keep him out of 
litigation and can advise him, so as to steer him 
clear of the courts whenever that is possible; that 
is, a fine blending of the old ideal of a fighting law- 
yer and the present day man of affairs.” 


Apropos to questions of personal identity, Stuart 
Robson, speaking of Shakspeare’s ‘‘ Two Dromios,”’ 
relates an incident which came under his observa- 
tion about two years ago, illustrative of the danger 
of looking like some other fellow. The head of a 
Brooklyn clothing firm was confronted one evening 
at dinner by a woman who insisted on calling him 
by his given name in a familiar manner, which was 
particularly embarrassing in the presence of his wife 
and children, The stranger persisted also in assert- 
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ing that he was her husband, and wound up by 
bringing in her lawyer, who served a summons in 
divorce upon the astonished man. For a period of 
several days a horrible gloom rested upon this here- 
tofore happy home. Photographs of the recreant 
husband were produced, and the resemblance to the 
Brooklyn man was striking. Finally the woman 
in search of a husband entered the court and an- 
nounced that she had found the right man. 
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TAXATION OF FOREIGN CORPORATIONS 
DOING BUSINESS IN THIS STATE. 
NEW YORK COURT OF APPEALS, OCTOBER 3, 1893. 


PEOPLE, EX REL. HARLAN AND HOLLINGSWORTH Com- 
PANY, v. FRANK CAMPBELL, COMPTROLLER. 
Where an application for certiorari was not made within the 
time prescribed by statute, but no objection was raised on 
that point in the court below, it is too late to raise it in the 

Court of Appeals. 

When the State comptroller receives affidavits as evidence in a 
matter of taxation he cannot afterward object, in a pro- 
ceeding to review his action, that the witnesses should have 
been examined orally before him. ° 

A foreign corporation having its charter and local habitation in 
another State may not be taxed as doing business in this 
State, merely because it keeps a hired office here for the 
convenience of itself and patrons, when it has no property 
in this State and disburses no money here. 


Henry B. B. Stapler and Henry W. Smith, for appel- 
lant. 


S. W. Rosendale, Attorney-General, for respondent. 


Earu, J. The relator is a foreign corporation having 
its charter and local habitation in the State of Dela- 
ware. The comptroller, claiming that it was ** doing 
business in this State,’’ imposed taxes upon it, on ac- 
count of such business, under the act chapter 542 of the 
Laws of 1880, and the acts amendatory thereof (chap- 
ter 361, Laws of 1881; chapter 501, Laws of 1885; chap- 
ter 463, Laws of 1889), for the years 1889, 1890 and 1891, 
computing the taxes upon the basis of $25,000, capital 
stock ‘‘employed within this State.’’ Subsequently 
the relator, claiming that it did not do any business or 
employ any of its capital within this State, applied to 
the comptroller to review and readjust the taxes; and 
after hearing the relator and reviewing and consider- 
ing its evidence submitted to bim, he refused to make 
auy change in the taxes imposed. 

Subsequently the relator obtained a writ of certio- 
rari to review the action of the comptroller, to which 
he made return, and the General ‘erm affirmed his 
action. 

The comptroller makes some preliminary objections 
to the maintenance of this proceeding, not involving 
the merits, which must first be considered. He claims 
that the application for the certiorari was not made 
within thirty days after service upon the relator of the 
notice of the settlement of the taxes, as required by 
section 17 of the act of 1885. It is quite true from the 
dates given in this record that the certiorari was not 
applied forin time. But it does not appear that such 
a@ point was taken in the court below. There the pro- 
ceeding seems to have been entertained without any 
such objection, and the action of the comptroller was 
affirmed. If he desired to avail himself of such an ob- 
jection he shouid have moved then on that ground to 
quash the writ, and that would have given the relator 
au opportunity to meet the objection by showing that 
by some agreement or estoppel he could not avail him- 
self thereof. It is too late now for the first time to 


raise the objection. 





The comptroller further claims that the relator did 
not submit to him any competent evidence upon its 
application for a review or resettlement of the taxes ag 
required by section 20 of the act of 1889. It appears 
that the relator did not furrish witnesses to be sworn 
and examined orally before the comptroller. The eyi- 
dence was in the form of affidavits furnished to and 
received by him. His decision shows that he consid. 
ered the affidavits as evidence, and it does not appear 
that any one objected to them as competent and suf. 
ficient evidence. The comptroller could doubtless 
have required the witnesses to be examined orally be. 
fore him. But it was for him to determine how the 
evidence should be presented before him, and in this, 
as in many other legal proceedings, affidavits may be 
received and treated as competent evidence. 

So the merits of this controversy are before us and it 
must be determined upon the facts appearing in this 
record. There is no dispute about the facts. 

The business of the relator was to manufacture 
steamships and railway cars, and to equip and repair 
the same, and all that business was carried on in the 
State of Delaware. There all the parties interested in 
the relator and all its officers resided, and there all its 
real business transactions were conducted. All its 
contracts were made there and all its products were 
sold and delivered there. It did no manufacturing in 
this State, kept no money here and had uno property 
here except « small amount of office furniture, and in 
fact it transacted none of its corporate business here. 
It kept a hired office in the city of New York which 
was in charge of a resident salaried agent, and the of- 
fice was maintained *‘solely for the convenience of it- 
self and patrons, the only design of said office beinga 
meeting place for the discussion of questions which are 
likely to arise preliminary to the signing of contracts; 
for appointments and conferences with such of its pa- 
trous who, being in the city of New York from time to 
time, may desire the convenience of an office for com- 
munications with it, and for ascertaining through its 
agent in charge of the same what contracts are offer- 
ing in that locality, and the character and responsibil- 
ity of the parties offering the same, the contracts 
themselves being made and signed in every case at the 
home office in Wilmington;’’ and this is all the 
claimed business by the relator in this State; and 
upon these facts can it be said that it was, within the 
meaning of the statute, *‘ doing business in this State?” 
We leave this question unanswered, as we are satisfied 
that it did not employ any of its capital within this 
State, and that therefore there was no basis for the 
imposition of the taxes. As before stated, except the 
small amount of furniture in its office, it did not have 
or keep any property of any kind within this State, 
and it did not disburse any money in this State. The 
only obligations it incurred in this State were for the 
rent of the office and the salary of its agent, and they 
were discharged by checks drawn in the State of Dela- 
ware, on a Delaware bank, and paid in that State. 
Those checks were obligations of the relator, and not 
property in any sense belonging to it, and they were 
no portion of its capital. They operated as payments 
made in the State of Delaware, and there was 10 
ground whatever for saying that it employed $25,000 of 
its capital, or any other sum, within this State. We 
do not think that the office furniture could fairly be 
considered as capital employed within this State. But 
even if it could be, the amount is too small for serious 
consideration under the acts mentioned. 

We are therefore of opinion that the order of the 
General Term and the decision of the comptroller i 
the imposition of the taxes should be reversed, with 
costs of appeal to this court. 


All concur except MAYNARD, J., taking no part. 


Order reversed. 
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WILL NOT EXECUTED AS THE STATUTE 
DEMANDS IS INVALID. 


NEW YORK COURT OF APPEALS, OCTOBER 3, 1693. 


MartA ANNA VOGEL, Respondent, v. MARTA LUCIA 
LEHRITTER ET AL., Respondents, and CHARLES LEH- 
RITTER, Appellant. 

Awill is inoperative and worthless to dispose of real estate in 
the State of New York unless executed and attested in the 
mauner prescribed by the statute of this State, even though 
it was identified and authenticated formally according to 
the laws of Bavaria, and deposited in a public office in that 
country. 

HIS action was brought in the Supreme Court, city 

and county of New York, for the partition of cer- 

tain real estate, known as Nos. 307 and 309 West Thirty- 
eighth street, in the city of New York, which was 
owned by Maria Anna Lebritter at the time of her 
death, on the 25th of January, 1390. The plaintiff al- 
leged that as to such real estate the said Maria Anna 
Lebritter died intestate, and she claimed title to an un- 
divided one-third interest therein as grantee of certain 
next of kin and heirs at law of the said deceased. The 
defendant Charles Lehritter denied the allegation of 
intestacy, and claimed the entire premises under cer- 
tain writings executed by the said Maria Anna Lehrit- 
ter, at Wuerzburg, in Bavaria, on the 13th of October, 
1882, which, it was contended, constituted a valid last 
willand testament. ‘The sufficiency of such writings 
asawill of real property situated within this State 
was the question submitted for decision. The case was 
referred to Hamilton Odell, Esq., whose opinion upon 
the whole case was as follows: 

Mrs. Lehritter was « citizen of the State of New York, 
but for many years prior to her death had resided in 
Wuerzburg, where she died. It is a stipulated fact that 
on October 13, 1882, at her request, one Ulrich Huth, 
royal Bavarian notary, ‘‘formulated in the German 
language a paper writing, which having been read to and 
understood by her, she thereupon subscribed her sig- 
nature thereto, at the end of the said paper writing, in 
the presence of the said Huth only.’’ Thereby she ap- 
pointed the plaintiff, then Maria Anna Lebritter, her 
“soleand universal heir and legatee;”’ but it was pro- 
vided that the said legatee should be bound to pay cer- 
tain specified legacies, and that the defendant Charles 
Lehritter should receive the two houses and lots in 
West Thirty-eighth street above referred to. The writ- 
ing concluded with these words: “This is my free, 
Well-considered last will, which I have myself read and 
signed in execution. Wuerzburg, the thirteenth day 
of October, one thousand eight hundred and eighty- 


two. Maria Anna Lehritter.” Immediately after the 


said writing was so subscribed by Mrs. Lehritter, it 
was placed by her in an envelope, which was sealed by 
her with her private seal, which bore the letters ** M. 
A.L. New York.’ Thereupon the said Huth, in her 
presence, wrote upon the outside of the envelope, as 
follows: ‘Testament of Mrs. Maria Anna Lehritter, 
widow of a private citizen here. ‘he undersigned royal 
notary hereby certifies by his signature and that of the 
two witnesses who were called in, with the addition of 
his official seal, that according to the oral declaration 
of Mrs. Maria Anna Lehritter, there is contained in 
thisenvelope her last will. Wuerzburg, the 13th of 
October, 1882.” 

Immediately thereafter the words so written upon 
the envelope were read aloud to the said Maria Anna 
Lebritter and to two competent witnesses (Johann 
Georg Gutbrod and Franz Jaeger) called in by the said 
Huth, and in the presence of said witnesses the said 
envelope, containing the said paper writing, was handed 
to the said Huth by Mrs. Lehritter, she at the same time 
making this declaration: ‘In the envelope which I 





have just handed you there is contained my last will. 
In case this should not be legal as a last will and testa- 
ment, I wish to have it carried into effect as a codicil, 
gift causa mortis, or in any legal way possible, and it is 
the result of my free will. At the same time [ revoke 
all former testamentary documents and directions, 
especially the testament which was made before the 
present notary on the fourteenth day of August, one 
thousand eight hundred and seventy-five, and declare 
the same to be revoked and null and void.’’ And then, 
at Mrs. Lehritter’s request, and in her presence, and 
in the presence of each other, the said Huth, Gutbrod 
and Jaeger signed their names as witnesses on the said 
euvelope, at the end of the statement which had been 
written thereon by the said Huth after the said envel- 
ope had been sealed, as above narrated, the said Huth 
accompanying his signature with his official seal. The 
said envelope contained nothing but the said paper 
writing formulated by Huth and subscribed by Mrs. 
Lehritter as her * free, well-considered last will,” and 
bore no indorsement or inscription except the state- 
ment written thereon by the said Huth, and attested 
by the signatures of himself and the two other wit- 
nesses. 

The said statement having been so attested, the fol- 
lowing took place (I quote the entire ninth section of 
the stipulations: 


Immediately thereafter, and in the presence of all the persons 
before named, the said notary drew the following instrument: 

‘** To-day, on the thirteenth day of October, one thousand eight 
hundred and eighty-two, there appeared before me, Ulrich 
Huth, royal Bavarian notary, with an office at Wuerzburg, in 
my Office in this place, Mrs. Maria Anna Lehritter, born Boet- 
zel, known to me with respect to her name, position and resi- 
dence, and requested me to receive upon deposit her last will. 
After I had then procured two documentary witnesses in the 
persons of two men known to me with respect to their names, 
position and residence—1. Johann Gutbrod, grinder; 2. Franz 
Jaeger, blacksmith—both of this place, against whom there 
were, according to their own statements, no objections which 
made them incapable of being witnesses, and had also con- 
vinced myself by a suitable conversation with Mrs. Maria Anna 
Lehritter of her intellectual capacity to dispose of her prop- 
erty, Mrs. Maria Anna Lehritter handed to me an envolope with 
the superscription, ‘ Testament of Mrs. Maria Anna Lehritter, 
widow of a private citizen here,’ sealed once with a private seal, 
which bore the letters ‘M. A. L. New York;’ and thereupon 
declared orally: ‘In the envelope which I have just handed 
you there is contained my last will. In case this should not be 
legal, I wish to have it carried into effect as a codicil, gift causa 
mortis, or in any legal way possible, and it is the result of my 
free will. Atthe same time I revoke all former testament- 
ary documents and directions, especially the testament which 
was made before the present notary, on the fourteenth day of 
August, one thousand eight hundred and seventy-five, and de- 
clare the same to be revoked and null and void.’ 

‘* Thereupon I, the notary, through my signature with the 
above, the witnesses, and with the addition of my official seal 
upon the envelope, did certify that, according to the oral dec- 
laration of Maria Anna Lehritter, in this envelope there is con- 
tained her last will, and have received it among my official 
documents. About these proceedings I, the notary, have 
drawn this present document, read it to Mrs. Maria Anna Leh- 
ritter and both the witnesses, in the uninterrupted presence of 
all of whom, with me, the notary, all these proceedings had 
taken place, and have signed it in company with all. 

‘*In testimony whereof, 

‘* Marra ANN LEBRITTER. 

‘* Jon. GeorGa GuTBROD. 

“* FRANZ JAEGER. 

* [L. 8.) Hours, 
** Royal Notary.” 


This instrument was written upon aseparate piece of 
paper, and was never at any time attached mechanic- 
ally to the said sealed envelope, but the said paper was 
folded in the middle, and then, in the presence of all 
the parties named, the said sealed envelope was, by the 
said Huth, placed loosely between the leaves of the 
folded paper, and deposited by him ‘‘ among his official 
documents in a place in the office of the said notary 
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kept for that purpose, where all the said papers re- 
mained undisturbed until after the death of the testa- 
trix.” After her death the said notary deposited a 
certified copy of the said instrument, together with the 
said sealed envelope containing the paper writing first 
above mentioned, with the Royal District Court, No. 
1, in Wuerzburg, but the instrument itself he retained 
in his own possession. 

It isadmitted that the several acts above recited as 
having been performed on the 13th of October were 
pursuant to und in compliance with the provisions of 
Bavarian law, and that a valid will forthe passing of 
title to real estate situated in Bavaria was thereby 
made. This fact however is not important, except as 
an explanation of the rather novel proceedings of the 
royal notary, for it is a settled rule that, to make a 
valid disposition of immovable property by deed or by 
a last willand testament, the lex loci rei site must gov- 
ern, and the instrument must be executed in conform- 
ity to that law. Moultrie v. Hunt, 23 N. Y.410; White 
v. Howard, 46 id. 159. 

The formalities required in the execution of a will 
are prescribed by the statute,and they must be sub- 
stantially complied with or the instrument has no val- 
idity. Lewis v. Lewis, 11 N. Y. 220. There must be a 
subscription by the testator at the end of the will, 
made in the presence of two attesting witnesses, or 
acknowledged by him to each of the witnesses to have 
been so made; a declaration by him at the time of the 
subscription or the acknowledgment that the iustru- 
ment subscribed by him is his last will and testament, 
and the witnesses must sign as such at the end of the 
will, at his request. There is no valid execution of a 
will unless the witnesses see the signature of the testa- 
ter. His declaration that the instrument which he re- 
quests them to attest is his last will is not sufficient if 
his signature thereto is notexhibited. Matter of Mac- 
kay, 110 N. Y. 611. Such a declaration is not an ac- 
kuowledgment of his subscription within the meaning 
of the statute. Mitchell v. Mitchell, 16 Hun, 97; af- 
firmed, 77 N. Y. 596. Subscription and publication are 
distinct acts. If either is omitted, the omission is fatal 
to the validity of the instrument. Lewis v. Lewis, 
supra; Baskin v. Baskin, 36 N. Y. 416. And both the 
testator and the witnesses must sign at the end of the 
will. ‘*Whereverthe will ends, there the signatures 
must be found, and one place cannot be the place for 
the purpose of subscribing by the testator, and another 
place be the end for the purpose of signing by the wit- 
nesses."’ Matter of Hewitt, 91 N. Y. 261. 

The learned counsel for the defendant Charles Leh- 
ritter concedes the currectness of these rules, and 
claims that they were all observed and that all the re- 
quirements of the statute were complied with on the 
occasion of the execution of the several writings above 
referred to. His contention is that these several writ- 
ings, having been executed at the same time and in 
furtherance of a declared purpose, and that purpose 
the testamentary disposition by Mrs. Lehritter of all 
her estate, real and personal, wherever situated, must 
be taken and construed togetier as constituting a sin- 
gle instrument; that the indorsement on the envelope 
and the final certificate of the notary (subscribed also 
by Mrs. Lebritter and the two witnesses), are to be re- 
garded as continuations of the incomplete testament- 
ary writing contained in the sealed envelope; that 
the end of the will therefore is the end of the notary's 
certificate, where the testatrix and the witnesses set 
their names in the presence of each other, the wit- 
nesses siguing at Mrs. Lehritter’s request and after her 
oral declaration to them orinu their presence, that the 
envelope delivered by her to the notary contained her 
will; and that the fact that the said certificate was not 
attached mechanically to the envelope is of no mate- 
riality, the law not requiring the several pieces of paper 
ov which a will way be written to be so attached. 








The last proposition may be accepted as true. Iy 
Ela v. Edwards, 16 Gray, 91, cited by the counsel, the 
court approved the rule laid down in Bond v. Seawell, 
3 Burr, 1773, and followed in other cases, ‘‘ where all 
that was required was that all the separate sheets of 
paper must bein the room and in the presence of the 
attesting witnesses.” It is doubtful whether, within 
that rule, a paper inclosed in a sealed envelope can 
properly be said to be in the presence of the witneases, 
although the envelope be produced and exhibited to 
them. The point however is not material, for the con- 
trolling question is whether the certificate which the 
notary prepared and sealed, and which was subscribed 
by all the parties, and to which Gutbrod and Jaeger 
affixed their signatures at Mrs. Lehritter’s request, is 
to be accepted as a part of the will which she executed 
that day, and by which she intended and attempted to 
dispose of her entire estate. A careful consideration 
of all the facts has convinced me that that question 
should be answered in the negative. 

Three papers or writings are mentioned in the stipa- 
lation. The first is the instrument in which Mrs. Leh- 
ritterdirected how her estate should be disposed of 
and distributed. She entitled it her ‘*‘ last will.” In 
it she declared ‘*‘ This is my free, well-considered, last 
will, which [ have myself read and signed in execo- 
tion.”” It is the paper to which her signature was af- 
fixed in the presence of the notary only, and which 
she then inclosed in an envelope,which she sealed with 
her private seal. When she delivered the envelope to 
Huth, in the presence of the witnesses, she said, “In 
the envelope which I have just handed you is con- 
tained my last will.’”’ By the indorsement written 
upon the envelope, the notary and the two witnesses 
certified that it contained the last will of Mrs. Lehrit- 
ter ‘according to her oral declaration.’’ This state- 
ment is repeated in the third writing. The separate 
instrument which was signed by all the parties and 
sealed by Huth was his notarial seal. 

As IT understand the facts, the first paper writing was 
completed when it was subscribed by Mrs. Lebritter. 
[t was not afterward changed in either of its provis- 
ions, nor was it re-subscribed or re-executed by her. 
The two witnesses who were called in by Huth 
were not summoned to attest the execution of a will 
by Mrs. Lehritter, but to attest the deposit of her exe- 
cuted will in the office of the royal notary. This plainly 
appears from the third and final writing, which sets 
forth that on the 13th of October Mrs. Lebritter ap- 
peared before the notary in his office in Wuerzburg 
and requested him “to receive upon deposit her last 
will.” It had been already drawn up and subscribed, 
and inclosed in a sealed envelope, as before stated. 
Then Qutbrod and Jaeger were called in, the envelope 
was produced by Mrs. Lehritter, and delivered un- 
opened to the notary, the declaration was made by her 
that the envelope contained her will; the certificate 
written upon the envelope was signed and sealed, and 
the notary received the will *‘ among his official docu- 
ments.” The final writing certifies to the formalities 
which attended the identification of the will; after 
execution and its deposit in a public office, and to noth- 
ing more. By no ingenuity of reasoning can it be con 
verted into a component part of the will of which it 
speaks. It isan admitted fact that the several acts 
performed by the notary, as recited by the stipulation, 
were “in compliance with the laws of Bavaria in rela- 
tion to the execution, custody, authentication and 
proof of wills and papers relating thereto.” According 
to those lawsa will may be inoperative and worthless 
unless identified and authenticated ina formal manner 
and deposited in a public office, but the writing by 
which it is authenticated is not incorporated into the 
will and made a part of it, nor is the execution and al- 
testation of such a writing the execution and attesta- 
tion of the will itself. 
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My conclusion is that Mrs. Lebritter left no will exe- 
outed as our statute demands, and that as to the real 
estate in question she died intestate. 


The General Term adopted the report of the referee 
jn its judgment, and from that judgment appeal was 
taken to the Court of Appeals, where the case was ar- 
gued by Robert F. Deyo, for appellant, and Richard 
M. Bruno, for respondents. 


PeokHAM, J. We are entirely satisfied with the 
opinion of the referee in this case, and think it unnec- 
essary to ourselves add any thing further than to no- 
tice very briefly one or two criticisms that were made 
upon it by counsel for the appellant in the course of 
theargument here. It is said the vital point in the 
case is whether the final writing (contained in the fore- 
going ninth subdivision of the statement of facts) was 
executed as a will or codicil, and this point the counsel 
for the appellant says was wholly ignored by the ref- 
eree. 

On the contrary, we think he not only did not ignore 
it, but that he decided it in a way which was opposed 
to the claim that the final writing ever was executed 
eitherasa will or codicil. He distinctly said that the 
final writing certifies to the formalities which attended 
the identification of the will which was in the envel- 
ope, after its execution and its deposit in a public of- 
fice, and to nothing more. And we are of opinion that 
in this respect the learned referee was clearly right. 
There is no occasion to here specify and minutely ex- 
amive how the final writing was executed, for it is 
plainly stated, as is also the purpose thereof, in the 
writing itself. 

There is nothing in that paper that shows that it was 
executed as a will or asa codicil, or that it was in fact 
any part or parcel of the paper wrapped in the envel- 
ope and declared by the testatrix to be her will. Lthink 
the evidence here shows beyond all controversy that 
the testatrix supposed she had executed her will, and 
that it was wrapped up in an envelope, and that every 
thing done subsequently was done in the course of au 
attempt to formally and, so to speak, officially identify 
such paper, and to deposit it in the hands of the public 
notary as the will of the testatrix. Iam unable to see 
how any other construction can be placed upon the 
plain language of the ninth subdivision of the state- 
ment alluded to. The counsel for the appellant ad- 
mits that if this final writing were not executed asa 
will or codicil then Mrs. Lehritter died intestate, and 
the judgment must be affirmed. 

Even though the statute does not prescribe what shall 
be the terms in which the publication of a will shall be 
made, or what shall be the terms of a request made to 
the witnesses to become such, yet there must be an ac- 
knowledgment and publication, and there must be a 
request, and where the only evidence of either is con- 
tained in written papers submitted to the court, if 
those papers do not show a publication or request the 
evidence is insufficient to prove the alleged will. 

Regarding the paper in the envelope as a separate 
document, and confessedly there is not a particle of 
evidence of a proper subscription before witnesses. 
On the contrary, the evidence shows a non-compliance 
with the requisites of the statute in such case. 

Viewing the papers outside the document in the en- 
Yelope, and it is plain they cannot be regarded as a will 
or as a part thereof, because they conclusively appear 
to be something else. 

It may be assumed that the testatrix appeared before 
the notary for the purpose of making her will and de- 
Positing it with him. The written evidence submitted 
to the court shows, without contradiction, that she 
signed a paper as her will and deposited it in the en- 
Velope, and every thing done thereafter by her or the 





notary, so far as the writing shows, was done for the 
purpose of identification alone. 

It is said that an unattested instrument of the char- 
acter of a testamentary disposition may be so identi- 
fied by asubsequent will or codicil as to be regarded as 
incorporated with and forming a part of the will or 
codicil. Brown v. Clark, 77 N. Y. 369, 378. Hencethe 
claim that the paper in the envelope is thus incorpo- 
rated with and does form a part of the final writing, 
and all the papers are to be construed as forming the 
will of the testatrix. The claim might be well founded 
if the final writing had been executed as a will. In the 
case of Brown v. Clark, supra, the testatrix, while an 
unmarried woman, had duly made her will. She sub- 
sequently married, and thereby revoked it. After that 
time she duly executed a codicil to such will, in which 
she referred to it, and in the body of the codicil she 
declared her intention to thereby republish, reaffirm, 
and adopt the will as modified by the codicil, as her 
present will, in the same manner as if then executed 
by her, and then followed this clause: ‘* Which codi- 
cil, in connection with the amendment of my will, I 
now publish and declare together as constituting my 
last will and testament.’’ The codicil was duly exe- 
cuted with all the requirements of the law. This court 
held that the execution of the codicil was a republica- 
tion of the will, and itand the codicil were to be con- 
sidered together as a will of the testatrix. The evi- 
dence in that case left no room for doubt (the court 
said) that the main purpose of the testatrix in making 
the codicil was to re-establish the will which had been 
revoked by her marriage. 

No such fact appears here, and on the contrary, it 
does appear that there was an absence of any testa- 
mentary intentas to the final paper when the signa- 
tures were placed upon it. 

It may be here admitted, as claimed by appellant’s 
counsel, that an invalid subscription is equivalent to 
no subscription, and the paper in the envelope de- 
scribed asa will may therefore be regarded as un- 
signed, and still we cannot see that the final writing 
oan ever become a part of the will, or that the signa- 
ture of Mrs. Lehritter to the final writing can ever be 
regarded as her signature at the end of her will. Nor 
can we find any evidence of a request on her part to 
any witress to become such. It is perfectly evident, 
from its conteuts, that the final writing is not, and was 
not intended to be, any part of her will or codicil, and 
her signature was not placed at the end of the writing 
for the purpose or with theintent of thereby subscrib- 
ingsuch an instrument. In the final writing the tes- 
tatrix declares orally that she has just handed the no- 
tary her last will, and if it sbould not be legal, she 
wishes to have it carried into effect as a codicil, gift 
causa mortis, or in any legal way possible. This does 
not make the final writing a willor codicil. It is but 
one of the formalities observed by the parties in the 
course of identifying the document contained in the 
envelope asthe will of the testatrix, and to call the 
final writing itself acodicil and a republication of the 
will would be to make of the means for identifying 
another paper that very paper itself. 

Inany view that we can take of the subject, we 
think the order of the General Term was right, and 
that it should be affirmed, with costs. 

All concur. 

Order affirmed. 





MONOPOLY LAW—COMBINATION OF 
WHOLESALERS. 


MINNESOTA SUPREME COURT, JULY 20, 1893. 


BoHN MANUFACTURING Co. v. HOLLIS. 


Where a number of retail lumber dealers formed a voluntary 
association, mutually agreeing that they would not deal 
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with any manufacturer or wholesale dealer who should sell 
lumber directly to consumers, not dealers, at any point 
where a member of the association was carrying on a re- 
tail yard; and where they had provided in their by-laws 
that whenever any wholesale dealer or manufacturer made 
any such sale, the secretary should notify all the members 
of the fact; and where the secretary threatened to send 
notice of the fact that such a sale had been made, which 
notice was to be sent to all the members of the association. 
Held, that such facts presented no ground for an injunc- 
tion against such association. 

Unless a person is under a contract obligation, or his employ- 
ment charges him with some public duty, such a person has 
the right to refuse to work for or deal with any men or 
class of men as he sees fit, and this right lawfully exer- 
cised singly, may be exercised by any number of persons, 
jointly, without making it unlawful by reason of the num- 
be 


r. 

“Injury,” in its legal sense, means damage resulting from an 
unlawful act, but if the act be legal, the fact that the actor 
may be actuated by an improper motive does not render 
the act unlawful. 

The mere fact that the proposed acts of the defendant would 
result in plaintiff's loss of gains or profits, does not of 
itself render those acts unlawful or actionable; that de- 
pends on the fact whether the acts are in and of themselves 
unlawful. 

Order of the District Court denying the motion to dissolve the 
temporary injunction reversed, and injunction dissolved. 


PPEAL from District Court of Ramsey county; 
Cornish, J. Action by the Bohn Manufacturing 
Company against W. G. Hollis and others (The North- 
Western Lumberman’s Association) for an injunction. 
Appeal from order denying motion to dissolve a tem- 
porary injunction. 


William A. Lancaster, for appellants. 
Warner, Richardson & Lawrence, for respondent. 


MiTcHELL, J. The pleadings in this case and the 
aflidavits read on the motion to dissolve the tempo- 
rary injunction are so voluminous and so abound in 
mere inferences as to motives and consequences, and 
in adjectives and other qualifying epithets, as to con- 
vey the impression at first sight that the facts were 
both complicated and controverted. But a careful 
analysis of the record proves that there is no real dis- 
pute as to the material facts, which are comparatively 
simple. Stripped of all extraneous matter, the case 
discloses just this state of facts: 

The plaintiff is a manufacturer and vendor of lum- 
ber and other building material, having a large and 
profitable trade, at wholesale and retail, in this and 
adjoining States, a large and valuable part of this 
trade being with the retail lumber dealers. The de- 
fendant, the Northwestern Lumberman’s Association, 
is a voluntary association of retail lumber dealers, com- 
prising from twenty-five to fifty per cent of the retail 
dealers doing business in the States referred to, many 
of whom are, or have been, customers of the plaintiff. 
A “ retailer,” as defined in the constitution of the as- 
sociation, is “*Any person who is engaged in retailing 
lumber, who carries at all times a stock of lumber ade- 
quate to the wants of the community, and who reg- 
ularly maintains an office as « lumber dealer, and 
keers the same open at proper times."’ Any wholesale 
dealer or manufacturer of lumber who conforms to the 
rules of the association may become an honorary mem- 
ber, and attend its meetings, but is not allowed to 
vote. The object of the association is stated in its con- 
stitution to be ‘The protection of its members against 
sales by wholesale dealers and manufacturers to con- 
tractors and consumers.’’ 

The object is more fully stated, and the means by 
which it is to be carried into effect are fully set out in 
sections 3, 314, 4and 6 of the by-laws, which are all 
that we consider material in this case. 

The plaintiff sould two bills of lumber directly to 





consumers or contractors at points where mem. 
bers of the association were engaged in business 
as retail dealers. Defendant Hollis, the secretary of 
the association, having been informed of this fact, no. 
tified plaintiff, in pursuance of section 3 of the by-laws, 
that he had a claim against it for ten per cent of the 
amount of these sales. Considerable correspondence 
with reference to the matter ensued, in which the 
plaintiff from time to time promised to adjust the mat. 
ter, but procrastinated and evaded doing so for go 
long that finally Hollis threatened that unless plaintiff 
immediately settled the matter he would send to all 
the members of the association the list or notices pro. 
vided for by section 6 of the by-laws, notifying them 
that plaintiff refused to comply with the rules of 
the association, and was no longer in sympathy 
with it. Thereupon plaintiff commenced this action 
for a permanent injunction, and obtained, ex purte,a 
temporary one, enjoining the defendants from issuing 
these notices, etc. This appeal is from an order refus- 
ing to dissolve the temporary injunction. It is alleged, 
and in view of the facts must be presumed to be true, 
that if these notices should be issued, the members of 
the association would thereafter refuse to deal with 
the plaintiff, thereby resulting in loss to it of gains and 
profits. 

The case presents one phase of a subject which is 
likely to be one of the most important and difficult 
which will confront the courts during the next quarter 
of acentury. This is the age of associations and unions, 
in all departments of labor and business, for purposes 
of mutual benefit and protection. Confined to proper 
limits, both as toend and means, they are not ouly 
lawful, but laudable. Carried beyond those limits, they 
are liable to become dangerous agencies for wrong and 
oppression. Beyond what limits these associations or 
combinations cannot go without interfering with the 
legal rights of others is the problem which, in various 
phases, the courts will doubtless be frequently called to 
pass upon. There is perhaps danger that, influenced 
by such terms of illusive meaning as ‘* monopolies,” 
“trusts,’’ “boycotts,” ‘‘ strikes,’ and the like, they 
may be led to transcend the limits of their jurisdic- 
tion and, like the Court of King’s Bench, in Bagg’s 
case, 11 Coke, 98a, assume that on general principles 
they have authority to correct or reform every thing 
which they may deem wrong, or, as Lord Ellsmere 
puts it, ‘‘to manage the State.’’ 

But whatever doubts or difficulties may arise in 
other cases presenting other phases of the general sub- 
ject involved here, it seems to us that there can be 
none on the facts of the present case. Both the affida- 
vits and brief in behalf of the plaintiff indulge in a 
great deal of strong, and even exaggerated, assertion, 
and in many words and expressions of very indefinite 
and illusive meaning, such as ‘“ wreck,’’ “ coerce,” 
“extort,” “conspiracy,’’ *‘monopoly,”’ “ drive out of 
business,’”’ and the like. This looks very formidable, 
but in law, as well in mathematics, it simplifies things 
very much to reduce them to their lowest terms. It is 
conceded that retail lumber yards in the various cities, 
towns and villages are not only a public convenience, 
but a public necessity; also that to enable the owners 
to maintain these yards they must sell their lumber at 
a reasonable profit. It also goes without saying that 
to have manfacturers or wholesale dealers sell at retail, 
directly to consumers, in the territory upon which the 
retail dealer depends for his customers, injuriously af- 
fects and demoralizes his trade. This is so well recog- 
nized asa rule of trade, in every department, that gen- 
erally wholesale dealers refrain from selling at retail 
within the territory from which their customers ob- 
tain their trade. 

Now, when reduced to its ultimate analysis, all that 
the retail lumber dealers in this case have done is to 
form an association to protect themselves from sales 
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by wholesale dealers or manufacturers directly to con- 
sumers or other non-dealers, at points where a member 
of the association is engaged in the retail business. The 
means adopted to effect this object are simply these: 
They agree amoung themselves that they will not deal 
with any wholesale dealer or manufacturer who sells 
directly to customers, not dealers, at a point where a 
member of the association is doing business, and pro- 
vide for notice being given to all their members when- 
evera wholesale dealer or manufacturer makes any 
such sale. That is the head and front of defendants’ 
offense. It will be observed that defendants were not 
proposing to send notices to any one but members of 
the association. There was no element of fraud, coer- 
cion or intimidation, either toward plaintiff or the 
members of the association. True, the secretary, in 
accordance with section 3 of the by-laws, made a de- 
mand on plaintiff for ten per cent on the amount of the 
twosales. But thisinvolved no element of coercion or 
intimidation, in the legal sense of those terms. It 
was entirely optional with plaintiff whether it would 
payor not. If it valued the trade of the members of 
the association higher than that of non-dealers at the 
same points it would probably conclude to pay; other- 
wise not. It cannot be claimed that the act of making 
this demand was actionable; much less that it consti-g 
tuted any ground foran injunction; and hence this 
matter may be laid entirely out of view. Nor wasany 
coercion proposed to be brought to bear on the mem- 
bers of the association to prevent them from trading 
with the plaintiff. After they received the notices they 
would be at entire liberty to trade with plaintiff or not, 
as they saw fit. 

By the provisions of the by-laws, if they traded with 
the plaintiff they were liable to be ‘‘expelled;’’ but 
thissimply meant to cease to be members. It was 
wholly a matter of their own free choice, which they 
preferred—to trade with the plaintiff or to continue 
members of the association. So much for the facts, 
and all that remains is to apply to them a few well- 
settled, elementary principles of law: 

1. The mere fact that the proposed acts of the de- 
fendants would have resulted in plaintiff's loss of 
gains and profits does not, of itself, render those acts 
unlawful or actionable. That depends on whether the 
acts are in and of themselves unlawful. ‘‘Injury,’’ in 
its legal sense, means damage resulting from an unlaw- 
fulact. Associations may be entered into, the object 
of which is to adopt measures that may tend to dimin- 
ish the gains and profits of another, and yet so far 
from being unlawful, they may be highly meritorious. 
Com. v. Hunt, 4 Mete. (Mass.) 111; Steamship Co. v. 
McGregor, 21 Q. B. Div. 544. 

2. If an act be lawful—one that the party has a legal 
tight to do—the fact that he may be actuated by an 
improper motive does not render it unlawful. As said. 
in one case, ‘‘ the exercise by one man of a legal right 
cannot be a legal wrong to another; ’’ or, as expressed 
in another case, ‘ malicious motives make a bad case 
Worse, but they cannot make that wrong which, in its 
own essence, is lawful.” Heywood v. Tillson, 75 
Me. 225; Phelps v. Nowlen, 72 N. Y. 39; Jenkins v. 
Fowler, 24 Penn. St. 308. 

3. To enable the plaintiff to maintain this action it 
Must appear that defendants have committed, or are 
about to commit some unlawful act, which wil! inter- 
fere with and injuriously affect some of its legal rights. 
We advert to this for the reason that counsel for plain- 
tiff devotes much space to assailing this association as 
oue whose object is unlawful because in restraint of 
trade. We fail to see wherein it is subject to this 
charge; but even if it were, this would not of itself 
Rive plaintiff 1 cause of action. No case can be found 


in which it was ever held that at common law a con- 
tract or agreement in general restraint of trade was 





actionable at the instance of third parties, or could 


constitute the foundation for such an action. The 
courts sometimes called such coutracts ‘‘ unlawful”’ or 
‘“iJlegal,”’ but in every instance it will be found that 
these terms were used in the sense merely of ‘*‘ void” 
or “unenforceable’’ as between the parties, the law 
considering the disadvantage so imposed upon the con- 
tract a sufficient protection to the public. Steamship 
Co. v. McGregor, 23 Q. B. Div. 598 (1892); App. Cas. 25. 

4. What one man may lawfully do singly, two or 
more may lawfully agree to do jointly. The number 
who unite to do the act cannot change its character 
from lawful to unlawful. The gist of a private action 
for the wrongful act of many is not the combination 
or conspiracy, but the damage done or threatened to 
the plaintiff by the acts of the defendants. If the act 
be unlawful, the combination of many to commit it 
may aggravate the injury, but cannot change the char- 
acter of the act. Inafew cases there may be some 
loose remarks, apparently to the contrary, but they 
evidently have their origin in a confused and inaccu- 
rate idea of the law of criminal conspiracy, and in fail- 
ing to distinguish between an unlawful act and a crim- 
inal one. It can never be a crime to combine to com- 
mit a lawful act, but it may bea crime for several to 
conspire to commit an unlawful act, which, if done by 
one individual alone, although unlawful, would not be 
criminal. Hence the fact that the defendants asso- 
ciated themselves together to do the act complained of 
is wholly immaterial in this case. We have referred 
to this for the reason that counsel has laid great stress 
upon the fact of the combination of a large number of 
persons as if that of itself rendered their conduct ac- 
tionable. Bowen v. Matheson, 14 Allen, 499; Steam- 
ship Co. v. MoGregor, 23 Q. B. Div. 598 (1892); App. 
Cas. 25; Parker v. Huntington, 2 Gray, 124; Welling- 
ton v. Small, 3 Cush. 145; Payne v. Railway Co., 13 
Lea, 507. 

5. With these propositions in mind, which bring the 
case down to avery small compass, we come to an- 
other proposition, which is entirely decisive of the 
case. I[t is perfectly lawful for any man (unless under 
contract obligation, or unless his employment charges 
him with some public duty) to refuse to work for or to 
deal with any man, or class of men, as he sees fit. This 
doctrine is founded upon the fundamental right of 
every man to conduct his own business in his own 
way, subject only to the condition that he does not in- 
terfere with the legal rights of others. And, as has 
been already said, the right which one man may exer- 
cise singly, many, after consultation, may agree to ex- 
ercise jointly, and make simultaneous declaration of 
their choice. This has been repeatedly held as to as- 
sociations or unions of workmen, and associations of 
men in other occupations or lines of business must be 
governed by the same principles. Summed up, and 
stripped of all extraneous matter, this is all that de- 
fendants have done, or threatened to do, and we fail 
to see any thing unlawful or actionable in it. Com. v. 
Hunt, supra; Carew v. Rutherford, 106 Mass. 1; 
Steamship Co. v. McGregor, supra. 

Order reversed, and injunction dissolved. 


———__>___——_——. 


EVIDENCE OF CONJEUTURAL PROMOTION 
AND INCREASE OF WAGES ERRONEOUSLY 
ADMITTED. 

UNITED STATES SUPREME COURT, MAY, 1893. 
THE RICHMOND AND DANVILLE RAILROAD COMPANY 
v. Henry E.LLiorr. 

In an action by an employee of a railroad company for dam- 
ages for personal injuries, in the absence of proof of any 
rule fur an increase of salary after a certain time, or tha 
promotion should follow whenever a vacancy occurred, 
held, error to admit plaintiff’s testimony that he had tempo- 
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rarily filled the place of superior employees, and that he 
thought that by staying with ‘the company he would have 
been promoted, accompanied by evidence of the amount of 
wages paid to those in higher grades of service. 

If a railroad company, after purchasing an engine from a 
manufacturer of recognized standing, make such reasona- 
ble examination as is possible without tearing it to pieces, 
and subject it fully to all the ordinary tests for determining 
the strength and efficiency of completed engines, an action 
for negligence will not lie in favor of a stranger to the com- 
pany who was injured through a latent defect. 


N error to the Circuit Court of the United States for 

the Northern District of Georgia. 

On February 8, 1887, defendant in error commenced 
this action in the Superior Court of Fulton county, 
Georgia, to recover damages for personal injuries. The 
case was removed to the Circuit Court of the United 
States for the Northern District of Georgia, in which 
court a trial was had on the 2d of November, 1888, and 
a verdict returned in favor of the plaintiff for $10,000. 
Judgmeut having been entered thereon, defendant 
sued out a writ of error from this court. 

The facts were these: The plaintiff was an employee 
of the Central Railroad and Banking Company, which 
company had, under an arrangement with the defend- 
ant, the right to use its yard in Atlanta, Georgia, for 
switching purposes and in the making up of trains. 
He was one of the crew of a switch engine belonging 
to the Central Company, and on the night of Novem- 
ber 25, 1886, while in the discharge of his duties in the 
yard, engine No. 515, bélonging to the defendant, ex- 
ploded its boiler, and a piece of the dome thereof 
struck him on the leg and injured him so that amputa- 
tion became necessary. The explosion of this boiler 
was charged to be owing to negligence cn the part of 
the defendant, in this respect, “‘that more steam was 
allowed to generate than the engine had capacity to 
contain;” that the boiler was defective, and that the 
defendant had notice of the defect. 


Brewer J. The first question to which our atten- 
tion is directed arises on the admission of testimony 
in respect to the probability of plaintiff's promotion in 
the service of his employer, and a consequent increase 
of wages. It appears that he was working in the ca- 
pacity of coupler and switchman for the Central Com- 
pany, and had been so working for between four and 
five years; that he was twenty-seven years of age, in 
good health and receiving $1.50 per day. He was asked 
this question: ‘‘ What were your prospects of advance- 
ment, if any, in your employment on the railroad and 
of obtaining bigher wages.’’ In response to that, and 
subsequent questions, he stated that he thought that 
by staying with the company he would be promoted; 
that in the absence of the yardmaster he had some- 
times discharged his duties, and also, in like manner, 
temporarily filled the place of other employees of the 
company of a higher grade of service than his own; 
that there was a “‘system by which you go in there as 
coupler or trainhand or in the yard, and if a man falls 
out you stand a chance of taking his place;”’ and that 
the average yard conductor obtained a salary of from 
$60 to $75 a month. 

We think there was error in the admission of this 
testimony. It did not appear that there was any rule 
on the part of the Central Company for an increase of 
salary after a certain length of time, or that promotion 
should follow whenever a vacancy occurred in a higher 
grade of service. The most that was claimed was that 
when a vacancy took place a subordinate who had been 
faithful in his employment, and bad served a long 
while, had a chance of receiving preferment. But that 
is altogether too problematical and uncertain to be 
presented to a jury in connection with proof of the 
wages paid to those in such superior employment, 
Promotion was purely a matter of speculation, depend- 
ing not simply upon the occurrence of a vacancy, but 


<= 








upon the judgment or even whim of those in control, 
Of course there are possibilities and probabilities be. 
fore every person, particularly a young man, and a 
jury, in estimating the damages sustained, will doubt. 
less always give weight to those general probabilities, 
as well as to those springing from any peculiar capagi. 
ties or faculties. But that is a different matter from 
proving to the jury the wages which some superior of. 
fice receives, and then exaggerating in the minds of the 
jury the amount of the damage which has been sus. 
tained, by evidence tending to show that there is q 
chance of plaintiff being promoted at some time to 
such higher office. It is enough to prove what the 
plaintiff has been in fact deprived of; to show his 
physical health and strength before the injury, his 
condition since, the business he was doing (Wade y. 
Leroy, 20 How. 34; Nebraska City v. Campbell, 2 
Black, 590; Vicksburg, ete., R. Co. v. Putnam, 118 U, 
S. 545, 554); the wages he was receiving, and perhaps 
the increase which he would receive by any fixed rule 
of promotion. Beyond that it is not right to go and 
introduce testimony which simply opens the door toa 
speculation of possibilities. Nor was the error in the 
admission of this testimony cured by the instructions. 
On the contrary, they seem to emphasize that this 
chance of promotion was a matter to be considered 
This is what the court said: 

“T permitted some evidence to be introduced on the 
subject of the line of promotion in the business in 
which he was engaged. The plaintiff says, and the 
jury could consider the fact, that he had a probability 
of promotion in the line of services in which he was 
engaged; that the salary of the next grade of services 
in which he was engaged is from $60 to $75 per month; 
the jury can consider that in finding what his financial 
or pecuniary loss is. I have permitted the evidence to 
go to the jury, and I will state to you that the jury 
ought not to be governed by a mere conjecture or pos- 
sibility in a matter of that sort; it ought to be shown 
to the reasonable satisfaction of the jury that the man 
after a while would earn more money than he was 
then earning; it ought to be shown to your reasonable 
satisfaction; it isa matter for you to determine. The 
evidence has gone to you, and if you believe, if it has 
been shown to your reasonable satisfaction, that this 
man would earn more money at some future period, 
you would be authorized to consider that fact.” 

Obviously, this directs their attention to this mat- 
ter, and invites them to consider it in determining the 
damages which the plaintiff has sustained. While it 
does say that the jury should not be governed by any 
mere conjecture or possibility, yet it speaks of the 
matter as though there was placed before them a prob- 
ability of promotion which they ought to consider. 
That probability was only such as was disclosed by the 
testimony we have referred to. Such an uncertainty 
cannot be made the basis of a legal claim for damages. 
The Code of Georgia of 1882, in section 3072, declares: 
“If the damages are only the imaginary or possible re- 
sult of the tortious act, or other and contingent cit- 
cumstances preponderate largely in causing the injuri- 
ous effect, such damages are too remote to be the basis 
of recovery against the wrong-doer.’’ Such declaration 
is only an affirmation of the general law in respect 
thereto. 

A case very much in point was before the Supreme 
Court of Georgia—Richmond & Danville R. Co. v. Al 
lison, 86 Ga. 145. In that case the plaintiff (the action 
being one for personal injuries) was a postal clerk in 
the railway mail service of the United States, and on 
the trial the assistant superintendent of the railway 
mail service, under whom the plaintiff was employed, 
was permitted to give testimony as to the chancés of 
promotion. This was adjudged error. The court thus 
discussed the matter: 

‘“We think this evidence shows that Allison’s pro 
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motion was too uncertain, and the possibility of an 
increase of his salary from $1,150 to $1,300 too remote 
to go to the jury, and for them to base a verdict 
thereon. While it is proper in cases of this kind to 
prove the age, habits, health, occupation, expectation 
of life, ability to labor and probable increase or dimi- 
pution of that ability with lapse of time, the rate of 
wages, etc., and then leave it to the jury to assess the 
damages, we think it improper to allow proof of a par- 
ticular possibility, or even probability, of an increase 
of wages by appointment to a higher public office, 
especially where, as in this case, the appvintment is 
somewhat controlled by political reasons. The deputy 
clerk of this court, for example, is very efficient and 
faithful, and if there should be a vacancy in the office 
of clerk of the court, it is not only possible, but very 
probable, that he would be appointed to fill the va 
cancy, thereby obtaining a much larger salary than 
he now receives; but if he should be injured as Allison 
was, and were to sue the railroad company for dam. 
ages, we do not think it would be competent for him 
to prove the possibility or probability of his appoint- 
ment to fill a vacancy in the office of clerk, especially 
as the personnel of the court, upon which such appoint- 
ment must depend, might change in the meantime. 
To allow the jury to assess damages in behalf of the 
plaintiff on the basis of a large income arising froma 
public office whicls he has never received, which is 
merely in expectancy and might never be received, or, 
if received at all, might come to him at some remote 
and uncertain period, would be wrong and unjust to 
the defendant. We believe the rule of most of the 
railroads in this State is to promote their employees. 
Anemployee commences at the lowest grade, and if he 
is competent, capable and efficient be is very likely to 
be promoted upon the happening of a vacancy above 
him. If one occupying a lower grade of service were 
injured, would he be allowed to prove, unless he had a 
contract to that effect, that his prospects of promotion 
to a higher grade and better salary were good, and 
would the jury be allowed to base their calculation and 
estimate of the damages upon a much larger salary 
which he never received, but merely had a prospect of 
receiving? It will be observed that the testimony in 
this case shows that there were two others in the same 
class with Allison, equally competent and efficient as 
he was, and it is by no means certain that Allison 
would have been preferred to each of them in case of 
vacancy, and promoted above them; so it could not ve 
said that he was in direct line of promotion.”’ 

And this decision is in harmony with the general 
course of rulings. Brown v. Cummings, 7 Allen, 507; 
Brown v. Railroad Company, 64 Towa, 652; Chase v. 
Burlington R. Co., 76 id. 675. For this error, which it 
may well be believed worked substantial injury to the 
rights of the defendant, the judgment will have to be 
reversed. 

Another matter is this: The injury was caused by 
the explosion of the boiler of an engine, and it is in- 
sisted that the testimony shows that the engine was 
handled properly and carefully; that the defect in the 
iron casting of the dome ring, which, after the explo- 
sion, was found to have existed, was a defect which 
could not with the exercise of reasonable care have 
been discovered by the company; and that it took all 
Teasonable and proper care to test the boiler and en- 
gine, and from such test no defect was discovered. 
Hence the contention is that the court should have in- 
structed the jury to find a verdict for the defendant. 
Perhaps, in view of what may be developed on a new 
tial, it is not well to comment on the testimony in re- 
Spect to these matters. Whether there was negligence 
in respect to the accumulation of steam is a question 
of fact, involving, first, the capacity of the boiler, the 
amount of steam which had accumulated and the pre- 
Cautions which were taken to prevent its going above 








acertain pressure. With regard tothe defect in the 
iron casting, which seems to have been revealed by the 
explosion, it may be said that it is not necessarily the 
duty of a purchaser of machinery, whether simple or 
complicated, to tear it to pieces to see if there be not 
some latent defect. If he purchases from a manufac- 
turer of recognized standing, he is justified in assum- 
ing that in the manufacture proper care was taken, and 
that proper tests were made of the different parts of 
the machinery, and that as delivered to him it isina 
fair and reasonable condition for use. We do not 
mean to say that it is never the duty of a purchaser to 
make tests or examinations of his own, or that he can 
always and wholly rely upon the assumption that the 
manufacturer has fully and sufficiently tested. It may 
be, and doubtless often is, his duty when placing the 
machine in actual use to subject it to ordinary tests 
for determining its strength and efficiency. Applying 
these rules, if the railroad company, after purchasing 
this engine, made such reasonable examination as was 
possible without tearing the machinery to pieces, and 
subjected it fully to all the ordinary tests which are 
applied for determining the efficiency and strength of 
completed engines, and such examination and tests 
had disclosed no defect, it cannot, in an action by one 
who is a stranger to the company, be adjudged guilty 
of negligence because there was a latent defect, one 
which subsequently caused the destruction of the en- 
gine and injury to such party. We do not think it 
necessary or proper to go into a full discussion of the 
facts, but content ourselves by stating simply the gen- 
eral rules of law applicable thereto. 

For the error first above noticed the judgment will 
be reversed and the case remanded with instructions 








to grant a new trial. Reversed. 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ACCIDENT INSURANCE—TOTAL DISABILITY.—An in- 
jury to a lawyer, which does not prevent his being in 
his office, advising clients, and attending generally to 
their business, will not warrant a recovery under an 
accident policy insuring against loss of time resulting 
from injuries which shall ‘‘ wholly and continuously 
disable from the transaction of any and every kind of 
business pertaining to his profession as an attorney at 
law,”’ although it renders him unable to do any writ- 
ing. Engaging in a fight, althougb an insured is not 
the aggressor, prevents recovery for injuries thereby, 
under an accident insurance policy which provides 
that it shall not cover injuries caused by fighting or 
wrestling. United States Mut. Acc. Ass’n v. Millard, 
43 Ill. App. Ct. Rep. 148. 


——— VOLUNTARY EXPOSURE TO DANGER.—Attempt- 
ing to cross a train of freight cars which obstructs a 
public crossing, by climbing over the drawbars, is 
within a stipulation of an accident insurance policy re- 
lieving the company from liability in case of voluntary 
exposure to unnecessary danger, where there was no 
attempt to ascertain how much longer the train would 
obstruct the crossing, and the train might have been 
passed by going around the end of it. Bean v. Em- 
ployers’ Liability Assur. Corp., 50 Mo. App. 459. 


BIGAMY—MARRIAGE OF MINOR WITHOUT CONSENT. 
—A prisoner was charged with bigamy. It was pro- 
posed to give evidence to show that at the time she 
contracted the second marriage she believed, and had 
reasonable grounds for such belief, that the first mar- 
riage was void, but the evidence was held not admissi- 
ble, because the fact on which her belief rested would 
not, even if true, have rendered her first marriage in- 
valid. The marriage of a minor without consent is 
not invalid. Reg. v. Adams, 14 Aust. L. T. Rep. 79. 
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ConFEsSIONS.—Where several persons are indicted 
together for a murder, a written confession made by 
one of them asto his presence at the commission of 
the crime, is not inadmissible because it names the 
other co-defendants as having committed the crime; 
but the jury must be instructed that such confession 
is evidence only against the person making it. State 
v. Donelon (La.), 12 South. Rep. 922. 


CONTRACT WITH LUNATIC, NOT KNOWING HIM TO BE 
ALUNATIC.—A contract entered into with a lunatic by 
a person who does not know him to be or suspect him 
to be a lunatic, cannot be set aside by the lunatic or 
the lunatio’s representatives after his death, unless 
there has been some unfairness or fraud by the person 
who desires to uphold the contract, and mere insuffi- 
ciency of consideration, if there be bona fides on the 
part ofthe person upholding the contract, does not 
amount to unfairness or fraud. T'remills v. Benton, 
14 Aust. L. T. Rep. 127. 


EVIDENCE—PROPER MODE OF PROCEDURE.—-Where 
the production of a document in evidence is objected 
to on the ground that its production would be against 
public policy, the proper procedure is for the head of 
the department in whose charge the document is to 
attend the court personally, and inform the court that 
the production of the instrument called for would be 
against public policy, and the court will determine the 
question of the admissibility of the instrument by ref- 
erence to the opinion of such officer. If the officer who 
has charge of the instrument does not attend the court 
personally, but sends some subordinate officer to state 
that the production of the document is objected to on 
the ground of public policy, the court may accept 
such mode of procedure, though it is irregular. Where 
a document has been held to be inadmissible in evi- 
dence, on the ground that its production would be 
against public policy, secondary evidence of its con- 
tents cannot be given. Foran v. Derrick, 14 Aust. L. 
T. Rep. 33. 


INDECENT ASSAULT—EVIDENCE.—On a trial for ag- 
gravated assault on a woman, the evidence showed 
that defendant, when intoxicated, went tothe woman’s 
house, and while she stood at the door in her night- 
robe, talking, asked herto kiss him. After she shut 
the door, he opened it, and went into her room, and on 
again being refused a kiss, knelt by her chair, and 
manifested a purpose to embrace her. She then moved 
and sat on the bed, and he followed, renewing his so- 
licitations. She again moved, and requested him to 
leave, which he did, without having touched her. 
Held, that there was no assault, and a conviction was 
unwarranted. Kiersey v. State (Tex.), 22S. W. Rep. 37. 


INFANT—MAINTENANCE—INCOME. — Where a fund 
was given by will to trustees, and the trustees were di- 
rected to pay the income to the mother of certain in- 
fants for her separate use, but subject to the obligations 
of maintaining and educating her children thereout, 
held, that thecourt had power, where the children re- 
sided with their father, and the mother refused to re- 
side with him, to order the trustees to pay a certain 
proportion of the income to the father for the mainte- 
nance and education of the children, even though it 
appeared that the father might be in a position to pro- 
vide for the children. Dutton v. Dutton, 14 Aust. L. 
T. Rep. 122. 


JUSTIFIABLE HOMICIDE—ROBBERY.—One point in 
the case of Crawford v. State, 17 S. E. Rep. 628, decided 
by the Supreme Court of Georgia, is of special interest, 
involving the question as to how far homicide to pre- 
vent a robbery is justifiable. The holding of the court 
is that if a trespass on the person or property of an- 
other amounts to a felony, the killing of the trespasser 
will be justifiable if necessary in order to prevent it; but 








a trespass which amounts only to a misdemeanor wil] 
not justify the killing. Where therefore a person 
stopped in the highway the wagon which another wag 
driving, and took from it certain meat of the other, for 
the declared purpose of settling a debt which he claimed 
was due him by the owner, and while proceeding with 
his pocket-knife to cut off enough of the meat to pay 
the debt, the owner sought to prevent him, and the 
trespasser cut at him with his knife to prevent inter. 
ference, and the owner thereupon seized a fence rail— 
a deadly weapon—and without necessity struck the 
trespasser on the head, thereby causing death, the 
homicide was not justifiable if the claim of debt was 
made in good faith, and there was no intent to steal, 
but was manslaughter. If the blow was to prevent 
robbery, and was necessary for that purpose, the homi- 
cide was justifiable. 


SALE BY SOLICITOR TO CLIENT—DUTY OF SOLICITOR. 
—A solicitor, having been asked by his client to make 
a safe investment of certain money for her, induced 
her to purchase with that money certain shares belong. 
ing to him in a land company, of which he was a diree- 
tor. There was no fraud on the part of the solicitor. 
The company not having turned out a success, and 
having gone into liquidation, held, that an action 
would lie by the client against the solicitor. A solici- 
tor, selling his property to his client, is bound either 
to put himself at arms’ length, or if the contract be- 
tween them is afterward questioned, he must show 
that he had made a reasonable use of the confidence 
reposed in him, or that he had given an ample and cor- 
rect advice and information as another solicitor, free 
from all interest or bias, might have been reasonably 
expected to tender. The test whether such a contract 
can stand is not whether the solicitor obtained any 
benefit, but whether he has furnished such full dis- 
closure and sound advice and used such diligence as 
his duty demands. The equitable view of the transac- 
tion is that the solicitor volunteered to prove that the 
shares were a safe investment, and to make good his 
representations by pecuniary compensation or indem- 
nity, or both, if they turned out unsafe. The right of 
the client is to be replaced as far as possible in the 
same position as she would have been in if she had not 
entered into the contract, provided that nothing in her 
conduct has deprived her of that right. Robinson v. 
Abbott, 14 Aust. L. T. Rep. 277 


wld. 

UNAUTHORIZED COMPROMISE OF SUITS.—It has been 
recently held by the Supreme Judicial Court of Massa- 
chusetts that where an attorney compromises a pend- 
ing suit, in violation of the express instructions from 
his client, the compromise is not binding on the client, 
and the Court, when the parties can be placed in statu 
quo, has power to vacate any judgment founded on 
such unauthorized compromise, if the application is 
seasonably made, and in such case the Court may or- 
der the compromise stricken from the files. Dalton. 
West End Street Ry. Co., 6 Nat. Corp. Rep. 650. This 
decision is in accordance with the views of the Su- 
preme Court of Illinois as expressed in the case of 
Wetherbee v. Fitch, 117 Lil. 75, in which it was said 
that authority to prosecute a suit does not involve 
authority to compromise it, and that before an attor- 
ney can compromise a suit he must have special au- 
thority for that purpose. To the same effect are Peo- 
ple v. Lamborn, 1 Scam. 123; Nolan v. Jackson, 16 
Il. 272; Jennings v. McConnell, 17 id. 148; Trumbull 
v. Nicholson, 27 id. 149; Melvin v. Lamar Ins. Co., 9 
id. 446. 

Jaenimnnniian eget 


INSTALMENT SALES. 


HE real object and purpose of the parties to an in- 
stalment sale is to provide the seller with simple 
yet effective security for deferred instalments of pul- 
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ghase-money, ang at the same time invest the buyer 
with the free, unrestricted enjoyment and use of the 
property thus transferred. But in giving effect to that 
intention the courts of the several States have shown 
awide diversity of opinion. 

In many instances it is difficult to harmonize the 
decisions of a single State, and wholly impossible to 
reconcile the decisions of the several States. More 
than five hundred cases have been adjudicated and re- 
ported within the past thirty years. So far as those 
decisions are at all susceptible of classification, they 
will be found to range under one or the other of two 
different governing principles, namely: First, what- 
ever legal title a person owns, that he may lawfully 
convey—but more than that be can under no circum- 
stances convey. Secondly, the person who voluntarily 
invests another with actual possession and apparent 
ownership becomes privy to a constructive fraud upon 
the entire business public, and must suffer the conse- 
quences. 

Cases of the first kind apply with the utmost strict- 
ness the familiar maxim, caveat emptor; those of the 
second apply the equally familiar maxim that, when- 
ever one of two equally innocent persons must sustain 
losa, he shall suffer through whose act or omission such 
loss became possible. For example, in Sumner v. 
Wood, 52 Ala. 94, plaintiff had bargained and delivered 
a sewing-machine, taking certain promissory notes, 
each of which stipulated that title was reserved unless 
payment was made at maturity, etc.; such payment 
was not made, but, on the contrary, the machine was 
transferred, and by mesne transfers reached the hands 
of the defendant, who, in detinue for the property, 
showed that he had bought the same from a prior 
holder, and actually paid therefor its full value. The 
court say: ‘* When there is a condition precedent at- 
tached to the sale, title will not pass until that con- 
dition is performed or waived. But the great mark of 
ownership of personal property is possession; and 
when a contract is made by which it is understood that 
the title shall be apparently in one, when it is in fact 
in another, the world has a right to suppose that the 
one in possession is the owner; and such a contract 
cannot be set up, to the prejudice of bona fide credi- 
tors and purchasers, without notice. Such contracts 
are out of the usual course of business, unnecessary, 
and directly tend to the injury of those who are not in 
thesecret.” But on a second appeal of this case its doc- 
trine of bona fide creditors and purchasers was repu- 
diated and squarely overruled. Sumner v. Wood, 67 
Ala, 139. 

On the occasion of this second appeal the court say: 
“We consider it settled by the overwhelming prepon- 
derance of decisions that where there is an express 
stipulation in the sale of personal property that such 
property shall not be the vendee’s until the price is. 
paid, the title does not pass, the transaction being a 
mere conditional sale: and that a bona fide purchaser 
of such property acquires only the conditional title of 
his vendor, and cannot be protected against recovery 
ina suit brought by the original vendorand owner of 
the legal title. The fact that the first purchaser (or 
second vendor) was at the time of sale in posses- 
sion of the property, dves not change the principle. It 
isaquestion of right, not of notice, and the maxim, 
caveat emptor, applies with as much force as in ordi- 
nary bailments.”’ 

From thence hitherto the doctrine of this overruling 
case has continued unshaken in the State of Alabama. 
On the other hand, where D. sold a safe to W. ona 
Written contract, by which it was to remain D.’s prop- 
erty until paid for, the contract was not recorded; the 
Property was seized by W.’s creditors, and D. brought 
replevin, the court say: ‘* No record was made of this 
agreement, and so far as shown, the arrangement was 
unknown to all except the contracting parties. This 











secret contract, as between the parties, was good, but 
was void as to creditors. A party who, by his own 
acts, places another in the ostensible position of owner, 
should be estopped to deny such ownership. Private 
transactions of this kind are not favored, and are op- 
posed to public policy. This property, being in posses- 
sion of W. as owner, was, under the authorities, sub- 
ject to his debts.’””, Weber v. Diebold (Colo.), 29 Pac. 
Rep. 747. 

Again, where G. bought « threshing-machine of V., 
agreeing togive his notes and a chattel mortgage there- 
for, but obtained actual possession of the machine 
without doing either, and while the property was in 
G.’s possession it was seized by his execution credi- 
tors, and V. brought replevin, the court say: ‘* Where 
one sells goods to another, and delivers them to the 
purchaser, although it is agreed the purchaser shall 
give security, a sale by such purchaser to another 
without notice will pass the title to the latter, and he 
will hold the goods as against the first vendor. The 
first vendor, having trusted his vendee, by making 
sale and delivery to him, and having put it in his 
power to defraud others by a sale to them, an innocent 
purchaser of the property, for a valuable consideration 
and without notice, ought to be protected. And bona 
fide creditors, who, undey judgment and execution, 
acquire a lien on property thus situated, occupy the 
same position in all respects as does a bona fide credi- 
tor.’ Van Duzer v. Allen, 90 Ill. 499. 

A half-score of cases, taken from as many different 
States, and representing as many different branches of 
human industry, may assist the curious reader in arriv- 
ing at some correct notions as to the trend of judicial 
thought at the present day throughout the Union. 
Thus in Piedmont Land and Improvement Co. v. 
Thomson-Houston Motor Co. (Ala.), 12 South. Rep. 
768, one K. had ordered electrical apparatus and sup- 
plies from the makers, a Massachusetts corporation ; 
and in making his order filled out and used an “‘ order 
blank” supplied by the company. Upon the back of 
this blank were certain printed conditions, and among 
them one reserving title until full payment, ete. K. 
took actual possession of the goods, but instead of 
paying for them, sold and delivered them to a third 
person, from whom the maker replevied. The court 
held that the contract, being partly written and partly 
printed, and there being no contradiction between the 
two parts, and no proof of fraud or imposition upon K., 
he is presumed to have understood and assented to the 
entire agreement; also that the transaction was a 
conditional sale; that K. could not transfer title, even 
to a purchaser in good faith without notice of the 
maker’s equities, and that us to all purchasers from 
him the maxim caveat emptor applies. 

In Ames v. Richardson, 55 Ark. 642, the vendee in an 
instalment sale of mill machinery mortgaged the prop- 
erty,and the mortgage having been made with the 
original vendor’s knowledge, the discussion turns upon 
the question of what constitutes waiver. 

In Stokes v. Baalam, 13 Cal. 154, one R. had cut wood 
from plaintiff's land, upon an agreement between them 
that such wood should remain the property of plaintiff 
until paid for at the rate of $1 per cord; this wood be- 
ing seized by execution creditors of R.’s husband, the 
court hold that the plaintiff had not merely a lien to 
the extent of $1 per cord, but that he was the general 
owner, 

In Beach’s Appeal, 58 Conn. 464, the New York and 
New England cases are reviewed at some length; and 
it is held that the vendee’s conditional title, as such, 
may be either sold or mortgaged. 

In Morton v. Frick Company, 87 Ga. 230, it is held 
that a vendor's failure to record his contract, as re- 
quired by statute, cannot be taken advantage of by a 
subsequent purchaser, who had actual notice of such 
vendor’s lien. 
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In Standard Implement Co. v. Parlin & Orendorff 
Co. (Kans.), 33 Pac. Rep. 360, which was replevin by the 
original vendor against bis vendee’s mortgagee, the 
court hold that ‘‘ where goods are sold at a fixed price 
to be paid thereafter, and delivery is made upon the 
express condition that, untilthe price is paid, title is 
to remain in the vendor, payment is a condition pre- 
cedent, and until made, the property is not vested in 
the purchaser.’’ In this case Van Duzer v. Allen, 
supra, is sharply criticised, and its doctrine expressly 
repudiated. 

In Central Trust Co. v. Arctic Ice-Machine Manufac- 
turing Co., 26 Atl. Rep. 493, the Maryland Court of Ap- 
peals discusses three questions of practical importance: 
A corporation engaged in making ice mortgaged its 
entire plant for a quarter of a million; and a very few 
days after the mortgage was delivered and recorded, 
increased its capacity by the addition of three ice-ma- 
chines, valued at about $100,000; these machines were 
bought on credit, and under a contract by which the 
maker reserved title, etc.; the mortgagor defaulted, 
and the mortgagee begun foreclosure, whereupon the 
maker of these ice-machines intervened to assert and 
protect his vendor's lien, to which the mortgagor re- 
sponded, and sought to recoup his damages because 
the machines were not completed and placed in posi- 
tion within the stipulated time, and also because, 
when finally completed and put in operation, they did 
not perform the work bargained for. As to what con- 
stitutes notice, sufficient to bind the original vendor 
and protect a subsequent vendee or mortgagee, and as 
to the true measure of damages, where property bar- 
gained for is not delivered within the stipulated time; 
and also as to the true measure of damages, where ma- 
chinery bargained for fails to satisfy the warranty, this 
case will repay careful perusal. 

In Journey v. Priestly (Mass.), 12 South. Rep. 799, 
one of two partners in « livery business sold his undi- 
vided half interest, and in part payment took a note 
reserving title, etc., putting his vendee into actual pos- 
session; this note was not paid, but instead thereof the 
maker sold the property to an innocent third person, 
who paid its fall value in cash; the court hold the lien 
of the original vendor to be paramount to that of the 
second purchaser; and that such alien might be en- 
forced by a bill in equity. 

Kingsland & Douglas Manufacturing Co. v. Massey 
(Miss.), 13 South. Rep. 269, is a somewhat novel in- 
stance of a vendor’s lien arising merely by legal impli- 
cation. Defendant bought, on credit, machinery for 
his mill, representing that there was no incumbrance 
either on said mill or on the lot whereon it stood, and 
also agreeing to secure payment of the purchase- 
money, by giving a mortgage on the entire plant after 
such machinery was placed therein. lt transpired, 
upon investigation, that as a matter of fact the plant 
wasalready heavily mortgaged; and the court hold 
that under these peculiar circumstances plaintiffs were 
entitled to enforce their vendor's lien by an equitable 
action. 

The recent Tennessee case of Cowan v. Singer Manu- 
facturing Co., 218. W. Rep. 663, clearly exemplifies the 
importance of a careful examination of, and a rigid 
compliance with, local statutory requirements. Plain- 
tiff obtained a sewing-machine from defendant, and 
used it two years; during that period she paid small 
instalments, aggregating some $42, which defendant re- 
ceived and called rent; plaintiff defaulted in further 
payments, and defendant replevied the machine. The 
local statute then in force required the property, under 
such circumstances, to be advertised and sold to the 
highest bidder at public auction. Defendant omitted 
to advertise and sell, chovsing to rely on his theory 
that the transaction was a mere lease of the machine. 
Plaintiff then sued for the instalments she had paid, 
and recovered the same in full and with interest. The 
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court construed the transaction to beanot a lease, buta 
conditional sale, and would pot permit the plaintiff to 
be charged any thing whatever for the use of the ma. 
chine during the two years she had kept it. 

The courts of Vermont construe a similar statute ag 
being intended to afford a conditional vendee the same 
rights of redemption that he would have in the case of 
the foreclosure of a mortgage given by him; and asim. 
ilar right to whatever surplus proceeds a public sale 
might realize. Roberts v. Hunt, 61 Vt. 612. A eom. 
parison of Morton v. Frick, supra, with Cowan y, 
Singer Company, supra, will illustrate and very 
strongly emphasize the opposite extremes to which the 
courts have gone in the construction and enforcement 
of instalment sales. In the Georgia case a vendor, af- 
ter receiving five-sevenths of the contract price, was 
allowed to retain the same and also reclaim his goods, 
and without any compensation whatever to the vendee, 
In the Tennessee case a vendee, after using the goods 
two years, was allowed to reclaim all she had paid, and 
without any compensation whatever to the vendor. 

In Cherry v. Arthur (Wash.), 32 Pac. Rep. 744, it is 
held that as between a conditional vendor and the 
holder of a mortgage covering the realty, and given to 
secure an antecedent debt, a planing-mill, which is 
bolted to the mill floor and connected with the motive 
power merely by a belt and pulley, does not become a 
part of such realty, and the lien of such vendor is par- 
amount to that of such mortgagee. 

In Kimball v. Mellon, 80 Wis. 133, it is held that 
promissory notes, given for the purchase-money of 
goods sold on the instalment plan, which stipulate that 
title is reserved, etc., are negotiable, notwithstanding 
such stipulation, and a transfer of the notes transfers 
the security; but a further stipulation to the effect 
that, upon default in payment, the holder may, at his 
election, either collect the notes or seize the goods, 
renders the amount and time of payment uncertain, 
and destroys tbe negotiable character of the paper. 

In Schreyer v. Lumber Company, 54 Fed. Rep. 652, four 
ship-loads of lumber, which had been contracted to be 
shipped to Germany, were burned before leaving the 
vendor’s premises; and the discussion turns upon the 
question whether or not title had passed, and the prop- 
erty was at the vendee’s risk. 

Lonergan v. Buford, 13 Sup. Ct. Rep. 684, affirming 
22 Pac. Rep. 164, is an instance of the constructive de- 
livery of property not susceptible of actual delivery— 
for example, an immense herd of live-stock grazing at 
large upon the cattle range. The discussion turns upon 
the effect of paying a final instalment of purchase 
money, where such payment is made under protest; 
and of the right of a vendee, after making such pay- 
ment, to take advantage of any defects in the quality 
or quantity of the goods thus constructively delivered. 

GeEoRGE C. WerTH. 








—Central Law Journal. 
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PRIZE MONEY OWING—$300,000 STILL A WAIT- 
ING CLAIMS. 


'NHREE hundred thousand dollars in undistributed 

prize money still remains in the treasury awaiting 
claims by sailors to whom it belongs. Uncle Sam 
merely holds this sum as the left-over balance of a 
trust fund. Unhappily, those to whom it is owing are 
mostly dead and will never ask for their shares. 
Their bones have been scattered by shipwrecks all 
over the world. Though the names of all of them 
are written in the government’s books, with the 
amount in dollars and cents due to each, it is only 0¢ 
casionally nowadays that applications are made for 
awurds of cash from this deposit of treasure. Eventu 
ally nearly all of it will be turned over by Congress to 
some other purpose, for lack of claimants. 
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This money represents a part of the great sum de- 
rived from the sale of captured vessels during the Re- 
bellion. Nearly all of these craft were blockade run- 
ners, and of the latter, nine-tenths were owned in 
Great Britain. Some of the finest steamers ever built 
were used by Englishmen for running the Union block- 
ade during the war. British naval officers got leave of 
absence, during which they commanded blockade-run- 
ners. Blockade running is a very peculiar business- 
There is no penalty for it under international law, ex- 
cept the confiscation of the ship and her cargo. The 
people on board of her are treated in all other respects 
as if they were transacting a legitimate mercantile 
business. At the earliest opportunity they are let go 
in peace. 

Admiral Jouett tells an odd story of a blockade-run- 
ner. He was in command of the Metacomet at the 
time. The blockade-runner referred to was a slippery 
vessel. She was so swift that every attempt to catch 
her had failed. Farragut declared that she must be 
taken at all hazards, and delegated the job to Jouett. 
“Jim,” he said, “I count on you to fetch me that bird, 
whatever happens.’’ So it came about that the Metu 
comet lay in wait for the artful dodger on Campeachy 
banks. There was reason to believe that she would 
come that way before long. Meanwhile the com- 
mander of the warship set to work to transform his 
craft in such a manuer that her own builder would not 
have recognized her. 

The first thing that he did was to paint a broad streak 
all around her hull. Then he hoisted spars aloft and 
arranged them so as to look like double topsail yards, 
such as merchantmen carried in those days. By such 
devices the vessel was made to resemble a Mexican 
trader. She was anchored near the shoals, as if trying 
to catch fish. So she was, but it was a very big one she 
was after. The guus were covered with tarpaulins for 
afurther disguise, and it was ordered that no uniforms 
should be worn on deck. The commander put on his 
oldest suit of clothes. In short, nobody would bave 
surmised that a warship armed to the teeth was con- 
cealed beneath such an innocent exterior. 

When the smoke of a steamer was seen at the ex- 
pected point on the horizon, Jouett was confident that 
the game was in sight. He even went so far as to in- 
terview the steward in relation to a bill of fare, saying 
that he meant to entertain the captain of that block- 
ade-runner at dinner the same evening. The latter 
craft slowly rose to the horizon. When she came 
within acouple of nautical miles the Metacomet hoisted 
the Mexican flag. The stranger responded by running 
up French colors. She had no suspicion of the true 
character of the foe that was lying in wait. With the 
utmost confidence she steamed past, and her astonish- 
ment must have been great when the Metacomet fired 
&gun across her bows. Ina moment the ship-of-war 
was revealed in her true character, her decks crowded 
with men and her armament unveiled. Her command- 
er’s invitation to dinner for that evening was not re- 
fused by the captain of the blockade-runner. 

From 1862 to 1874 no less than fifteen thousand 
claims for prize money were recorded at the treasury. 
These did not by any means represent the number of 
shares in captured vessels applied for, inasmuch as 
many applications covered several captures in each 
case. The most successful chasers of blockade-runners 
were not warships, but merchant steamers bought and 
armed by the government for this purpose. Among 
these the Quaker City, the Rhode Island, the Kennebec 
and the R. R. Cuyler were conspicuous. Several of 
the admirals in the late war won fortunes of $100,000 
and upward by such lucky strikes. Among them was 
Admiral Almy, now a resident of Washington, who, 
on two successive days, took two of the most valuable 
prizes captured during the Rebellion. They were 


worth $70,000, his share of the proceeds being $35,000. 





Another rich capture was the Stephen Hart, which was 
scooped in by a small sailing vessel. In that instance 
each blue-jacket concerned got $1,000. But the most 
profitable prize of all was the Greyhound, which fetched 
242.000 Of this sum one-tenth went to the com- 
mander of the ship, which made the capture a fairly 
good afternoon’s work, most people would think. 

According to law, when a United States vessel cap- 
tures a craft of less force than its own, the officers and 
crew of the captor get one-half of the net proceeds ob- 
tained from the sale of the ship taken. The other half 
goes into the navy pension fund, which will be spoken 
of later. When the vessel taken is of force equal to or 
greater than that of the captor, the latter receives the 
whole of the proceeds. An instance of this sort was 
that of the Northern Light, a transport belonging to old 
Cornelius Vanderbilt, which on a certain occasion was 
bringing soldiers up the Atlantic coast. On board of 
her was one offiser of the United States navy. As 
they passed a seaport a steamer hove insight. The 
naval officer said she was a blockade-runner and sug- 
gested that an attempt should be made to frighten 
her. In pursuance of this idea the Northern Light fired 
her solitary gun, gave chase and hoisted Union colors. 
The blockade-runner, mistaking the comedy for seri- 
ous business, surrendered. Cornelius Vanderbilt got 
a share of the prize money. 

When a vessel is captured a prize master and crew 
are put aboard of her; her papers are put under seal 
and she is sent to the nearest port in the country of the 
captor. International law does not permit a prize to 
be taken into a neutral port. To begin with, the craft 
is libelled by an information filed against her. An ad- 
miralty court considers her case, and her owners have 
aright to be heard. If their defense is not good she is 
condemned and ordered to be sold. The court deter- 
mines whether one-half or the whole of the proceeds 
shall go to the captors, and also what ships are entitled 
to shares. All vessels which assist to any extent in 
making the capture have a right to an equal share with 
the ship which actually takes the prize, even though 
they may have been merely lying at anchor in such a 
position as to prevent escape. Thus half adozen vessels 
may divide a single prize. An odd incident of the Re- 
bellion was the capture and recapture of the Emilie St. 
Pierre, belonging to the firm of Trenholm & Co., Char- 
leston. She was taken by a United States vessel. 
Owing to carelessness on the part of the prize master 
she was retaken by her original erew and carried to 
Liverpool. 

When a prize has been sold the marshal of the court 
turns the proceeds into the treasury at Washington. 
At the same time the commander of every ship which 
is adjudged to be entitled to a share furnishes to the 
navy department a list of the officers and crew on 
board of his craft at the time of the capture. The sec- 
retary of the navy hands the list over to the fourth 
auditor of the treasury. If one-half of the amount in- 
volved is to go to the navy pension fund, it is trans- 
ferred to that account. The other half is distributed 
by the fourth auditor among the officers and men 
named on the list. There is a saying in the British 
navy that prize money is poured down a ladder. What 
drops through belongs to the officers, and what sticks 
on the rounds goes to the sailors. There is some truth 
in the remark. 

The commander of a fleet or squadron gets one-half 
of every thing taken by the vessel under his control. 
He shares in all captures, whether he is present at the 
time they are made or not, because they are presumed 
to be due to his oversight. The division commander, 
if there is one, receives one-fiftieth of whatever is cap- 
tured by the ships of his division.. The fleet captain, 
who acts as asort of chief of staff to the fleet com- 
mander, is entitled to a one-hundredth part. The cap- 
tain of aship, if under the command of a flag officer, 
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has a right to one-tenth of the sum awarded to his ves- 
sel. If he has a roving commission, not being attached 
to any fleet, he draws three-twentieths. After that, 
every officer and man shares in the ratio of his annual 
pay. Even civilians on board, like the captain's clerk 
and the paymaster’s clerk, are entitled to shares, and 
80 it goes down to the powder monkey. 

A story is told of an old sailor who was seen on his 
knees just before a fight. An officer scolded him for 
showing the white feather, and demanded to know 
what he was praying for. He replied: ‘I was praying 
that most of the shot would go where most of the prize 
money goes—on the quarter deck.”’ 

The moiety of prize money accruing to the navy pen- 
sion fund during the Rebellion reached $14,000,000. 
This sum has been set apart ever since the war for the 
payment of annuities to disabled navy officers and 
sailors and to their widows and minor children. It was 
originally invested in government bonds, but these 
were eventually called in. Then a law was passed by 
Congress making the amount a loan to the United 
States at three per cert. This is the shape in which it 
is held at present. Every year $420,000 interest on it 
accrues. Out of this income is taken what is needed 
for the support of the naval asylum‘in Philadelphia. The 
balance is made up to $4,000,000 by Congress for the pay- 
ment of the pensions referred to. From time to time 
people become alarmed lest this money intrusted to 
Uncle Sam has vanished or will be absorbed in some 
fashion. In fact, nobody need be worried on that score. 
The treasury holds it safely and the interest derived 
from it is only a drop in the bucket of naval pensions. 

During the Crimean War United States vessels car- 
ried supplies to Russia by way of the Arctic ocean and 
the White sea. The British put a stop to this business 
by making captures. To establish the blockade they 
were obliged to patrol the waters with battleships. 
The great Napoleon made ‘ta paper blockade,” as it 
was called, but such a blockade is not now considered 
in international law. He issued announcements de- 
claring certain ports blockaded, but since his time no 
nation has recognized such a declaration. Blockade- 
running is fair for anybody so long as he escapes cap- 
ture. That is the only penalty. Vessels engaged in 
such enterprises do not go armed. A dark night and a 
good pair of heels are the conditions they require. If 
one blockade-runner out of three gets through it pays. 
Not long ago an attorney in New York was employed 
by asailor to urgeacl:im fora share ina prize which the 
attorney himself had commanded when she was taken. 
The lawyer was then a British subject, and the sailor 
was one of the crew of the ships which took him. 

A good many odd things come under the notice of 
the prize-money division of the treasury. On one oc- 
casion a man applied for cash due to his brother who 
had just died. The fourth auditor learned that the 
defunct at the time of his death had on his body a pen- 
sion certificate. This led to an examination of the 
pension rolls, from which it was discovered that the 
balance of pension due to the deceased had been paid 
to his widow. From this it appeared that the widow 
was entitled to the prize money also, her claim coming 
in law before that of the brother. Then the brother 
disclosed the fact that the putative widow had been 
merely the mistress of the dead man. She retaliated 
by stating that, even so, the brother was not the heir, 
because his mother was alive in Yorkshire, England. 
Eventually the mother was found and the prize money 
was paid to her. 

The work of the prize money division nowadays is 
mainly to persuade Jack Tar that his prize money hae 
been paid to him. During the war, when he was on 
shore and wanted cash, the blue-jacket would go tou 
lawyer and sell his claim for a small percentage of its 
value, giving to the purchaser a power of attorney to col- 
lect from the government. He put his mark on a piece 





of paper and squandered the proceeds. Now he is get. 
ting old; he is poor, and the transaction referred to 
has escaped his memory. He gets a notion that Unele 
Sam is still in his debt. Pension agents make a busi. 
ness of asking every old sailor if any prize money ig 
due him. When the answer is in the affirmative they 
write to the treasury, mentioning the name of the 
man and ship on which he served. The names of all 
the seamen and officers entitled to such allowances are 
recorded on the books with their individual credits, 
These records are kept secret, but anybody can secure 
information with regard to a particular person by put- 
ting the question in the manner described. Jack ars 
often imagine that they are cheated. They do not 
realize that many vessels captured were released, the 
libel against them not being sustained. In other 
words, they were proved to have been innocently en- 
gaged at the time when they were taken, and, being 
declared not lawful prizes, they were restored to their 
owners. The government acts on the assumption that 
all payments of prize money relating to the war of 1812 
have been made, though most of the vouchers were de- 
stroyed in the fire at the treasury in 1833. 

No prize money is paid for the destruction of an 
enemy’s ship in war. Instead of that the United 
States government grants a bounty, which is distribu- 
ted in exactly the same way. If the vessel wiped out 
was of greater force than the victor, $200 is allowed for 
every officer and sailor on board of the vanquished 
craft. lf she was of less force, the allowance is $10 
per capita. Supposing that it is impossible to tell how 
many persons were on board of the ship destroyed, her 
class is stated and her complement reckoned on the same 
basis as if she had been a United States vessel of the 
same class. This bounty is a very different thing from 
prize money. The latter isa trust, belonging absolutely 
to the captors, for whose benefit it is administered by 
the government. The money is always ready to be paid 
when aclaim is proved. But the bounty is a gift from 
Uncle Sam and requires a special appropriation by 
Congress.— Boston Transcript. 


—_——___¢_______ 


LEGAL SELF-HELP. 

°C | SHALL tell the jury,” said Mr. Justice Wright in 

a recent case, ‘that if one man calls anothera 
liar a slight blow in retaliation is justifiable.’ This is 
an interesting utterance, coming as it does from one 
of the ablest of our judges. We are so avcustomed to 
appeal to the policeman, and tamely surrender to the 
discretion of that useful functionary, that we are apt 
to forget the valuable privileges which the common 
law of England still allows us. Self-help (not that of 
Smiles, but of Fortescue and Hale) is one of the most 
venerable principles of the common law of England. 
It is popularly known as taking the law into your own 
hands, and we at once recognize in it a survival of @ 
primitive state of society. All law reflects the cur- 
rent sentiment of the community, and self-help, a8 
we have it now, is only a part of that law licensed 
retaliation, or “wild justice,’ which was once uni- 
versal, and which is entirely agreeable to the rade—or 
rather robust—mortality of an early society. Such self- 
help has the sweetness of revenge, and it takes a long 
time before the primitive man can be prevailed on to 
forego the promptings of passion and accept in lieu of 
that gratification a ‘‘ were gelt,’’ or judicial compensa- 
tion. Even when he has been prevailed on to do 80 
the old propensity still lingers, partly because the sola- 
tium of damages was, and is, and always will be, recog: 
nized as inadequate for many occasions, and partly 
because human passion must always at times overleap 
the barriers of law. Self-help too is a ready remedy, 
while the law is thorny and circuitous. Contrast the 





simplicity of taking a trespasser by the coat collar aud 
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conducting him off the land with the tardy redress of 
amaction for damages or ejectment; or again, of im- 
pounding cattle, or perhaps a stray locomotive (Am- 
bergate Railway Company v. Midland Railway Com- 
pany, 2 E. & B. 793), damage feasant till you get paid 
theamount of the damage. How clearly preferable to 
the costly tortuosities of law! So if the branches of a 
neighbor’s tree overhang your garden, what so con- 
yenient as to cut them—an indisputably legitimate 
kind of self-help? One of the most useful forms which 
the doctrine of self-help takes is abating a nuisance. 
Ita person is attacked by a savage or mad dog, for in- 
stance, he may slay the animal, and this not on the 
ground of self-defense merely, but because a savage or 
mad dog is a nuisance which any one may abate, hostio 
communis. Powell v. Knights, 26 W. R. 721. If a 
quisance is on the wrong-doer’s own tenement, the 
law is so far considerate as to say that he must first be 
warned and required to abate it himself (Perry v. Fitz- 
howe, 8 O. B. 757); but if after notice he neglects to 
remedy it, a neighbor may enter the land and abate it; 
but this is a hazardous course, for people in general, 
and Englishmen in particular, have a rooted aversion 
to being put to rights in this way by their neighbors. 
The commonest kind of nuisance which self-help is 
invoked to abate is that of encroachments on com- 
mons and stopping up of rights of way. In the asser- 
tion of this right the self-helper may not only pull 
down gates and fences, but boldly proceed to demolish 
houses; but he had better refrain from the indiscreet 
wal exhibited by the plaintiff in the recent case of 
Harrison v. Duke of Rutland, 9 Times R. 115. Sir 
Frederick Pollock, in his Law of Torts (3d ed. 167), ex- 
presses an opinion that self-defense is not self-help, 
because self-defense is * not for the redress of injuries, 
but their prevention,’’ and Cooley, the American text- 
writer on Torts (p. 50), takes the same view. But 
Blackstone evidently reckons self-defense a form of 
self-help. The prevention of wrongs is as much the 
province of law as their punishment, and when a man 
in self-defense repels force by force he is only doing 
what the law does when it binds an aggressor over to 
keep the peace, or grants an injunction quia timet. 
The old trial by combat must surely be regarded as 
nothing else but self-help, a stand-up fight redeemed 
from simple savagery by being surrounded by certain 
religious and judicial solemnities; but still a process 
by which each combatant was to prove his words true 
on the person of the other. Duelling, its lineal de- 
scendant, has become illegal with the growing respect 
for human life, but duelling was, and is, nothing but 
self-help adapted to the redress of wrongs of a particu- 
lar kind, e. g., affronts to personal honor for which 
legal redress is confessedly inadequate. It is the 
“good old rule, the simple plan,’’ still in favor with 
school-boys and so-called civilized nations, of fighting 


out their differences. When Earl Warenne was called’ 


upon by the star chamber to produce his title-deeds, 
the sturdy old warrior flung his huge two-handled 
sword down on the council board, with the words: 
“With this [ won my lands, and with this I will keep 
them.”’ It would be difficult to say that this was not 
self-help of the most elementary description, though 
whether of the kind recognized as good in law may be 
doubted. It is familiar law that if a husband finds his 
Wife in adultery with another man and slays bim on 
the spot, this is manslaughter, not murder; but it 


‘Must be in the very act. Then the provocation is 


deemed, not indeed to justify the killing, but to render 
itvenial. 1 Hale P. C. 486. ‘This is a concession to un- 
regenerate human nature. So is that which decides 
that pulling a man’s nose is an affrout which will palli- 
ale the killing of him. Kelying, 135. Mr. Justice 
Wright's dictum proceeds on the same lines. It would 
be interestive to know how far the principle is to go. 
“Sir,” said Mr. Tupman, in a celebrated scene, * you 





have called me fat and a fellow. My respect for your 
person is great, very great; but upon that person I 
must teke summary vengeance.” What would the law 
have had to say to this, or to Sam Weller’s settlement, 
in the way of self-help, with the wily Job Trotter; not 
to speak of other occasions on which the said Sam ex- 
hibits a remarkable acquaintance with this common- 
law privilege? The tendency of modern times is not 
to encourage this branch of the law, and it is obvious 
that the application of the principle is attended with 
various difficulties arising from the frequent physical 
disparity of the parties. When Mr. Justice Coleridge 
(was it?) laid it down that a man may beat his wife, he 
wisely went on to define the thickness of the stick by 
reference to the judicial thumb. Even then the ladies 
were naturally anxious to know the size of the thumb 
in question, otherwise the common law would have 
been as dependent on the thumb of the presiding judge 
as equity on the length of the chancellor's foot. Inthe 
same way it would have been more satisfactory if Mr. 
Justice Wright had gone on to define more exactly 
what is a “slight blow,’’ because even a “slight blow” 
from a professional bruiser like Slavin or a Mitchell 
would be a serious matter to some people, quite a dis- 
proportionate remedy for the supposed wrong. A 
scale of light, medium and heavy weights seems de- 
sirable here. Non constat too that the donee of the 
“slight blow’’ may not be right after all. The self- 
helper in such a case is prejudging a question of fact, 
i. e., bis own veracity, a thing which even a judge re- 
fuses to do on an interlocutory application. Neither 
does it require to be pointed out that this kind of self- 
help is eminently calculated to produce a breach of the 
peace. Altogether self-help is somewhat of an ana- 
chronism. The combativeness of the natural man 
does not require any judicial encouragement. It is 
better, as Best, C. J., said in Earl of Lonsdale v. Nel- 
son, 2 B. & C. 312, to follow Lord Hule’s advice, and 
appeal to a court of justice.—Knglish Law Gazette. 
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QUESTION OF NEGLIGENCE — NEW POINT 
FOR THE COURTS 10 SETTLE. 

NOVEL, and, to lawyers, most interesting, point in- 
volved in the question of negligence was yesterday 
brought to the front in the United States Circuit Court, 
now in session in Council Bluffs. Mrs. Honey sued 
the C., B. & Q. Railroad Company for injuries caused 
to her by an engine of the company. The injuries were 
caused, as she alleged, by the negligence of the engi- 
neer in charge of the engine. The accident occurred 
at Red Oak and crippled her for life in a terrible man- 
ner. ‘The company, in defense, charged that Mrs. 
Honey’s negligence was the cause of the injury to her, 
und that because of her contributory negligence she 
was not entitled to recover from the company. Mrs. 
Honey’s husband is living, and therefore the damages 
to which she sued were substantially limited to the 
pain and suffering she bad undergone and must un- 
dergo in the future because of the permanent character 
of her injuries. Her husband also sued the railroad 
company for damages caused to him by this same acci- 
dent to his wife—that is. for the expense to which he 
had been put in medical treatment and care of his 
wife, the increased expenses of her living and this in- 
crease during the rest of her life, and for loss of her 
services, etc. The two cases were pending at the same 
time, and on motion of the company Judge Shiras 
ordered them consolidated. Upon the trial the evi- 
dence plainly showed that the company was negligent. 
The evidence was close as to Mrs. Honey’s contribu- 
tory negligence. As to these issues Judge Shiras gave 
the general law applicable, to the effect that even 
though the company was negligent, yet if Mrs. Honey 
was also negligent, and her negligence directly con- 
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tributed to her injury, she could not recover of the 
company. But when the judge came to state the law 
governing the suit of the husband, the statement was 
nu genuine surprise to counsel upon both sides of the 
case. The right of the husband to recover damages 
was derived wholly through the injuries his wife had 
received through the negligence of the company’s engi- 
neer. The company had set up as a defense to the hus- 
band’s recovery of damages that the wife was negligent, 
and that her negligence directly contributed to her in- 
jury. And that because the wife’s negligence directly 
contributed to the injury, therefore the husband— 
suing because of damages to him arising because of the 
wife's injuries~—could not recover. But Judge Shiras 
refused to follow in this line. On the contrary, the 
judge expressly ruled, and so charged the jury, that if 
the engineer was negligent and thereby the wife was 
injured, the fact that the wife was guilty of contribu- 
tory negligence would not defeat the husband's right 
to recover. Accordingly, the jury found against the 
wife's claim, because they found she was guilty of con- 
tributory negligence. This defeated her. But follow- 
ing the instructions of the judge the jury found a ver- 
dict for the husband for $3,000. 

The attorneys in attendance at the court are divided 
in opinion as to the correctness of this holding of 
Judge Shiras. It seems very singular that the text- 
books and decisions of the courts throw so little light 
on this point of law. The effect of the holding, if it be 
followed up, must result in heavy damages against 
railroad companies in very many cases, where the party 
injured was injured because of her own negligence and 
so cannot recover, but the husband can pocket a nice 
round sum nevertheless. The railroad, it is under- 
stood, will carry this point to the higher courts for 
final settlement.—/owwa State Register. 


———___—_@—____——— 


POSTMASTER’S LIABILITY FOR NEGLI- 
GENCE OF CLERK—LOSS OF REGISTERED 
LETTERS—CONFLICTING STATE AND FED- 
ERAL JURISDICTION. 

N Raisler v. Oliver, 12 South. Rep. 238, the Supreme 

Court of Alabama holds that a postmaster, who em- 
ploys a clerk or assistant without express authority, 
and who is paid by the postmaster out of his own sal- 
ary or means, is liable, under the doctrine of respon- 
deat superior, for the default or misfeasance of his clerk 
or assistant, as any private person for the act of his 
agent or employee. By the expression ‘‘ without ex- 
press authority,”’ we understand the court to mean 
without authority from some official superior, such as 
would make the employee a public officer, and not the 
mere private assistant of the postmaster. The ques- 
tion is so important that we subjoin the substantial 

portion of the opinion, by Coleman, J.: 

“© The plaintiffs, Oliver & Co., sued Raisler to recover 
damages sustained in consequence of the loss of two 
registered letters delivered at the post-office to defend- 
aut, who was postmaster at Athens, Ala., to be for- 
warded by mail to certain parties at Nashville, Teun. 
It is averred that the loss was the result of the culpa- 
ble negligence of the defendant. The law is well es- 
tablished that the postmaster-general is not responsible 
for the negligence of postmasters or their deputies, or 
such assistants. Public policy requires the recognition 
and application of this rule. We think, upon sound 
principles of law, and supported by many authorities, 
that deputy postmasters are held liable for losses and 
injuries caused by their own defaults and negligence. 
Story Bailm., § 463; Lane v. Cotton, | Ld. Raym. 646; 
Story Ag., $319; 2 Wait Act. & Def. 15; 2 Kent Com., 
§ 610; Railroad and Banking Co. v. Lampley, 76 Ala. 
364; Whitefield v. Le Despenser, 2 Cowp. 754; Teal v. 





— 


Felton, 12 How. 285; Schroyer v. Lynch, 8 Watts, 454; 
Claflin v. Houseman, 93 U. 8. 130. [t would seem 
from these authorities, and others which might be 
cited, that a postmaster is not responsible for the de. 
faults or misfeasance of his clerks or assistants, al- 
though appointed by himand under his control, unless 
it be shown that the postmaster was negligent in not 
exercising proper care and prudence in the selection of 
suitable and competent persons to perform the duties 
of clerks or deputy assistants, or unless it be shown 
that the postmaster himself was negligent in the duty 
resting upon him, to properly superintend such clerks 
or assistants in the performance of the particular acts 
or duty, the doing of which, or the omission to do 
which, caused the loss and injury. 2 Kent Com., § 611; 
Story Bailm., § 463; Keenan v. Southworth, 110 Maas. 
474; Story Ag., $3194; Dunlop v. Munroe, 7 Craneh, 
242. The exemption from liability of the postmaster 
for the defaults and misfeasance of his clerks and sub- 
assistants is available to the postmaster only in cases 
where such clerks or sub-assistants are appointed in 
pursuance of some law expressly authorizing it, so 
that, by virtue of the law and the appointment, the 
appointees become in some sort public officers them. 
selves. The rules and regulations of the post-office de- 
partment provide for employment of clerks and assist- 
ants, when necessary for a proper and speedy discharge 
of the business of the office; and, when made in pur. 
suance of such rules and regulations, it may be the 
postmaster himself is not responsible for the defaults 
of his clerks and assistants, unless, under proper aver- 
ments, it be shown there was negligence in their seleo- 
tion or superintendence, as we have stated above. Un- 
der the view we take of the evidence these principles do 
not necessarily control the present case. A postmaster 
who employs aclerk or assistant, independent of ex- 
press authority, and who is paid by him out of his own 
salary or means, is liable for the default or misfeasance 
of his clerk or assistant, as any private person would 
be for the acts of his agent or employee. The doctrine 
of respondeat superior applies in such cases. There is 
nothing in the record to show that the employment of 
Cain was not of this latter character; and if we deem 
it necessary, in order to sustain the rulings of the trial 
court, we would presume that his employment by Rais- 
ler, the postmaster, was merely to assist him, as an in 
dividual, in the discharge of his official duties. Rail- 
road and Banking Co. v. Lampley, 76 Ala., supra, 365, 
366. 

“It may be stated, as a general rule, that whenever 
a legal right arises, and the State court is competent to 
administer justice, the right may be asserted in the 
State court, although the Federal court may have 
jurisdiction of the same question, subject however to 
the proviso that there is no law limiting jurisdiction 
to the Federal courts. Claflin v. Houseman, 93 U.S. 
130, 136; Teal v. Felton, 12 How. 284. 

“The action of the trial court in overruling the de- 
murrer to the first count of the complaint, and its sev- 
eral rulings upon questions of evidence, to which ob- 
jections were reserved, are in accord with these princi- 
ples, and are free from error. 

“The responsibility of a postmaster for money or 
letters received by him in his official character is not 
that of acommon carrier. Proof that the letters con- 
taining money were delivered to the defendant for 
registration, or to Cain, in his presence and by his 
direction, and of the loss of the letters and moneys, 
without more, was not sufficient to authorize a re 
covery. The burden was on the plaintiff to affirma- 
tively show culpable negligence, and such a state of 
facts as to authorize the jury to attribute the loss to 
such negligence. [f there was evidence tending to 


show that the defendant was thus negligent in more 
ways than one, it was incumbent upon the plaintiff to 
satisfy the jury of the one particular act of negligence 
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which led to the loss, or to show who got the money. 
It was sufficient that the jury was reasonably satisfied 
that the defendant did not exercise that care and pru- 
dence in the discharge of his duties in regard to the 
letters as a reasonable and prudent man would in re- 
gard to his own business, and that such neglect was 
the cause of the loss or injury.’-—American Law Re- 


view. 
a 


JUDGE FIELD'S REMINISCENCES. 


NNMHE Hon. Stephen Johnson Field of California, who 

has entered upon the thirty-first year of bis ser- 
yice as an associate justice of the Supreme Court of 
the United States, has written a volume of four hun- 
dred and eighty pages of *‘ Personal Reminiscences,” 
which has been privately printed for distribution 
among his personal friends. It will be strange if some 
newspaper does not get hold of a copy and print ex. 
tracts. Judge Field was born in 1816 and began the 
study of the law in 1837 with his distinguished elder 
brother, David Dudley Field, with whom he formed a 
partnership after his admission to the bar. But in 1849 
be went to San Francisco and became a member of the 
first Legislature held after the admission of California 
into the Union. In 1857 he was elected judge of the 
Supreme Court of California, and in 1863 was appointed 
to the Supreme Bench of the United States. In 1869 
he was appointed professor of law in the University of 
California, and at one time he was much talked of as 
the likely democratic candidate for the presidency. 
Heisa man of great ability and strong force of char- 
acter, and at the age of seventy-seven is as energetic as 
many a much younger man. Indeed, all the members 
of the Field family have been remarkable for their vi- 
tality. Judge Field has known almost everybody of 
prominence for the last fifty years, and his ‘* Personal 
Reminiscences,” if written with candor, must be very 
interesting.— Albany Times-Union. 


Y 
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DIVORCE CASES IN BURMAH. 








HE Calcutta Lawyer, which is the only legal journal 

in Bengal, and seems destined to take a good place 

in legal literature, gives the following amusing account 
of divorces in Burmah: 

“Divorce cases are quite as common in benighted 
Burmah as in the enlightened West. But the mode of 
procedure adopted in the one to deal with these cases 
has considerable advantages over that adopted in the 
other. In Europe divorce cases go to enrich lawyers 
and amuse scandal-mongers. But their effect on the 
purse of the parties concerned, and on the morals of 
the people in general, is highly mischievous. The con- 
tending advocates discuss the cases threadbare, 30 that 


many filthy things are brought to light from dark cor-« 


ners, the sight of which the public might well be 
spared. And not only so; these unseemly matters are 
putin black and white and placed on everybody's ta- 
ble in the morning. The Burmese mode, conceived in 
simplicity, has not caught the taint of this superior 
mode of judicial separation of married couples. As de- 
scribed in a local paper, the following is the mode of 
procedure in Burmah: ‘The family relations on both 
sides are called in—even distant cousins, living a long 
way off—and many are the long journeys made in jolt- 
ing bullock-carts, and many the animated discussions 
by the cigar-puffing circle of relatives squatted uncere- 
Moniously on the bamboo-matted floors. If no amica- 
ble settlement can be obtained thus—and very difficult 
itisto smooth down the quarrels as a rule, for the 
Burmese are a spirited race—the elders or patriarchs 
of the village or district are called in, and after cir- 
cumstances ure explained, arbitrators are appointed 
from among them, who proceed as follows: The can- 





dles—wax if pssible, but generally rushlights—are se- 
lected, of equal length and thickness, and being simul- 
taneously lighted and placed on the table, if the estab- 
lishment boasts of one, if not, on the floor. This is 
done with the greatest gravity, care being taken that 
neither party has any xndvantage over the other in the 
shape of draughts through the doors and crannies, and 
that all present are seated at sufficient distance to pre- 
vent their breathing from affecting the flame. The 
gradual burning down of the flames is then watched 
with breathless and solemn silence, which culminates 
as one or the other of these slowly burns down and 
sputters out its life in the waters of the basin in which 
it is fixed. A deep “Ah!” a guttural sigh of relief, 
greets this termination, and if it be the husband’s can- 
dle that burns out first, he and his relations walk 
slowly out of doors, solemnly and silently, leaving his 
better half in possession of the goods and chattels 
contained therein; if the wife’s candle expires first, 
she and hers do likewise, and with « small present to 
the judges and umpires the divorce is completed.’ ”’ 


a 


CORRESPONDENCE. 


UNITED STATES SUPREME CoURT-—-OPENING OF THE 
OcTOBER TERM. 
Euitor of the Albany Law Journal: 

Last Monday, the opening day of the October term 
of the Supreme Court of the United States, attracted 
an unusually large and notable attendance of counsel 
and visitors. The senatorial contingent within the bar 
included Messrs. Lindsay, of Kentucky; Davis, of 
Minnesota; Hawley, of Connecticut; Palmer, of Llli- 
nois. Representatives Sayers, of Texas; Weadock, of 
Michigan, and Lacey, of Lowa, were also present. The 
department of justice was represented by Attorney- 
General Olney and Solicitor-General Maxwell. Ex- 
Senators Edmunds, of Vermont, and Henderson, of 
Missouri, were present and received a warm reception 
from their fellow-attorneys. But the ‘‘ observed of 
all observers ” was Sir Richard Webster, ex-attorney- 
general of Great Britain. The distinguished visitor 
wis presented to many of the attorneys and was ap- 
parently deeply interested in the proceedings of the 
court. He is above the average size, with brown hair 
and whiskers, mutton-chop style, and a high, broad 
forehead. He was attired in a diagonal Prince Albert 
frock coat, dark trousers, and wore the inevitable 
high hat. The lobbies of the court-room were crowded 
with spectators, many of them ladies. 

At noon the chief justice and associate justices en- 
tered and took their seats. Justice Harlan occupied 
his old place at the left of the chief justice, which dur- 
ing his absencein Europe, was filled by the late Justice 
Blatchford until the adjournment of court in May. 
Chief Justice Fuller, when the court had been seated, 
announced the death of Justice Blatchford. He stated 
that no business would be transacted that day except 
the admission of new members of the bar, and im- 
mediately after that hud been completed the court 
would adjourn till next day noon, in order that the 
members might, in accordance with immemorial usage, 
eall ina body upon the President and pay their respects. 

Among the attorneys admitted to practice were 
Attorney-General Moloney, of Dlinois, upon motion of 
Senator Palmer; the several new assistant attorneys- 
general, on motion of Solicitor-General Maxwell; Alex. 
R. Lawton, Jr., of Georgia, upon motion of his father, 
ex-minister to Russia. 

After the court had adjourned ex-Senator Edmunds 
announced to members of the bar present that on Fri- 
day morning next, in the Supreme Court ehamber, 
Hon. Joseph H. Choate, of New York, would deliver 
an address upon the life and services of the late Justice 
Blatchford. 





pandinatmemnctio aaa 


SPOT Toe passe 


Bett vient SS aerate nee © 


SiO Ag ci Mage 











320 


THE ALBANY LAW JOURNAL. 








Chief Justice Fuller gave the annual dinner to the 
members of the Supreme Court at his residence, on 
Massachusetts avenue, Monday night. There were 
present as guests Associate Justices Field, Harlan, 
Brewer, Brown, Shiras and Jackson, ex-Juastice Strong, 
Vice-President Stevenson, Secretary of State Gresham, 
Solicitor-General Maxwell, Senators Sherman and 
Morgan and Sir Richard Webster, ex-attorney-general 
of Great Britain. Justice Gray is in mourning and was 
not present. Attorney-General Olney was out of the 
city. Q. 

WASHINGTON, D. C., Oct. 12. 

New York Superior Court CALENDAR BLOCKED 
WITH Suits AGAINST THE ELEVATED ROADS. 


Editor of the Albany Law Journal: 


The opening of the legal year in the courts in this 
city made it evident that something must be done to 
expedite the litigation of the Elevated Railway damage 
suits. In the Superior Court alone there are now 
about three hundred and fifty of these suits. In the 
ordinary course it would take at least ten years to dis- 
pose of them. A conference of some fifty lawyers who 
have charge of these cases has been held, with a view 
of taking some action of a general nature to relieve the 
court of the burden of this congested litigation. Judge 
Dugro, of the Superior Court, is holding the equity 
branch this month, and he began the trial of the cases 
last Monday. He saw at once how the calendar was 
blocked with these suits, and suggested to some of the 
lawyers interested that they should all get together 
and adopt some plan to have the cases tried or disposed 
of in amore speedy manner in order to relieve the 
calendar. 

One lawyer asserted that he had disposed of one 
hundred and seventy-four cases during the summer 
before commissioners with satisfactory results to both 
parties. The statement was made that the property- 
owners were perfectly satisfied with the judges, while 
in some instances in other courts commissioners had 
been appointed who were prejudicial to the interests 
of the property-owners. 

It was the general belief that commissioners could 
be found who would be acceptable both to the property- 
owners and to the elevated railroad authorities, and 
who would be willing to devote all their time to the 
work for $10 an hour and dispose of the cases with 
great rapidity. 

The meeting resulted in the appointment of a com- 
mittee of five, which has decided to recommend to 
Judge Dugro that eighteen disinterested persons be ap- 
pointed as commissioners to try the cases, these com- 
missioners to be divided into six sections—three to 
each section. The committee will also recommend 
that the city, as far as the elevated routes are con- 
cerned, be divided into sections of six, and each set of 
commissioners have the disposition of cases relating to 
property in one particular section of the city. = 


New York, Oct. 13. 


a — 


NOTES. 
HE value of a lake view has been fixed at $3,150 by a 
Lowell jury, which has awarded damages of that 
amount to a man whose view of alake was shut off by 
a high fence and sheds erected by his neighbors out of 
spite.— Boston Globe. 


Judge McKinley, of Duluth, isin a singular position. 
He is judge of the Circuit Court in which his own wife, 
recently admitted to the bar, will practice. He is 


probably the only man in the world to-day who can 


— 
———= 


Father—** Here I’m giving you an expensive legal 
education, in hopes that you may eventually occupy q 
position on the bench, and you spend your time going 
to prize-fights and horse-races.”’ Son—‘ [t’s a neces 
sary part of my studies, governor; I want to be a pw 
lice justice some day.”’-—Puck. 


“Scott M. Farnum and wife”’ are carriage repairer 
in Vermont. They advertise by photographs of their 
shop and its pleasant rural surroundings, with the firm 
name conspicuous on a sign upon the building, while 
women and men are shown engaged in the work, and 
the wife, with baby in her arms, is overseeing the shop, 


There is a beautiful simplicity about the following 
advertisement, which is culled from an American 
source: ** My wife, Anna Maria, has either ran away 
or been stolen. I promise to break the head of any 
one who brings her back to me. As to giving her 
credit, any tradesman can do so if he likes, but as [have 
never paid my own debts, it is not at all probable that I 
shall pay hers.’’—Law Students’ Journal. 


They were choosing jurors in a criminal court in 
New York recently, when a middle-aged man, with an 
[talian name and an Italian accent, undergoing exami- 
nation as to his qualifications for service, described 
himself asan “author and a manufacturer of soap.” 
“An author, did you say?” inquired the lawyer. 
“ Yes, sir; but authors must live, and so I manufac. 
ture soap.’? An author who makes soap, and doves jury 
duty at fifty cents aday, may “live,” even though one 
may not accept his statement that he “ must” do so.— 
The Critic. 

An English expert, quoted in the Westminster Ga 
zette, suys that most of the paper used in books made 
nowadays will not last three hundred years, and hopes 
that his warning may be the means of inducing pub- 
lishers to use paper of a less transient quality. There 
isan element of compensation in this seemingly alarm- 
ing statement. It is that three hundred years from 
now no one will care much about the books of the 
present day. Only a few of them are worth preserving, 
and those that possess real merit are certain to be re- 
printed generation after generation, for they will al- 
ways be in demand. 


Lord Norbury’s court was the most extraordinary in 
the kingdom. Puffing out his cheeks at the end of 
every sentence, the judge sat punning and perspiring, 
firing off his jokes right, left and centre. The bar 
caught the contagion, and carried on the fun. The 
spectators applauded with truly Irish enthusiasm. 
The very prisoners could not help laughing, and alto- 
gether there wasaterrible din. On one occasion @ 
witness was usked his business. ‘‘I keep a racket 
court,’’ was the answer. “SodoI! So do I!” in 
stantly exclaimed Lord Norbury, amid general laugh- 
ter.—All the Year Rownd. 


In Illinois, says the Central Law Journal, there is an 
old law on the statute books to the effect: that, in crim- 
inal cases, the jury is *‘ judge of the law as well as the 
facts.””, Though not often quoted, once in a while 
lawyer with a desperate case makes use of it. In this 
case the judge instructed the jury that they were to 
judge of the law as well as the facts; but added that 
they were not to judge of the law unless they were fully 
satisfied that they knew more law than the judge. An 
outrageous verdict was brought in, contrary to all in- 
structions of the court, who felt called upon to rebuke 
the jury. At last one old farmer arose. *‘ Jedge,” said 
he, ** weren’t we to judge the law as well as the facts?” 
“ Certainly,’’ was the response; ‘‘but I told you notte 
judge the law unless you were clearly satisfied that you 
knew the law better than I did.” ‘ Well, Jedge,” alle 
swered the farmer, as he shifted his quid, ** we consid- 





prevent his wife from baving the last word. 
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CURRENT TOPICS. 


N the ALBany Law Journat of July 29, westated 
| that according to the House of Lords it is the 
law in Great Britain that a bank is not liable to the 
real owner of moneys deposited by a broker or 
agent, and applied to discharge that broker's obliga- 
tions to the bank. The correctness of our informa- 
tion on this subject was doubted, and we received 
several letters from lawyers in various parts of the 
United States expressing their incredulity, and re- 
questing us to print the decision in full. We have 
been unable to do so until to-day, for although the 
case was decided in the House of Lords in June, it 
was not reported in full until the 7th of October. 
The title of the case is Thomson v. Clydesdale Bank, 
and the full report, reprinted from the London Law 
Times Reports, will be found in this number of the 
Atpany Law Journat. It is of great interest and 
importance to bankers. 


A movement has recently been set on foot 
which may result in the amendment of the exist- 
ing copyright law, so as to afford more adequate 
protection to authors. It is proposed to petition 
the copyright leagues for a commission to revise the 
law and then to appeal to Congress, asking for 
amendments to remedy the defects pointed cut. 
The chief subjects of complaint in the law as it now 
stands are: (1) Its failure to secure renewal ofa 
copyright to any other assigns of the author than 
his widow or children; (2) the ‘‘ manufacturing 
clause,” that a work, whether domestic or foreign, 
must, to secure copyright, be manufactured in the 
United States; (8) the absence of any requirements 
for evidence of ownership to be furnished by ap- 
plicants for copyright; (4) the restriction that 
authors or owners must sue for infringement of copy- 
tight within two years from the date of the infringe- 
ment; (5) the failure of the law to define the word 
“book.” George Haven Putnam, of G, P. Putnam’s 
Sons, who was a prominent member of the Copy- 
right League, and active in securing the passage of 
the present law, in a recent interview in the Hvening 
Post, gave his opinion on the desirability of the pro- 
posed changes at considerable length. He said: 
“It has never been the intention of the framers of 
the several American copyright laws that any heirs 
of the author other than his widow and children 
should be entitled to secure an extension of the 
copyright beyond the first term of twenty-eight years 
to. cover a second term of fourteen years. The 
Privilege of securing such an extension is given only 
to the author himself in case the first term may ex- 
pire during his life-time, or to his widow or children. 
The restriction has worked hardship in not a few 
eases, One instance of such hardship occurred in 
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connection with the works of Washington Irving. 
Irving was never married, but had adopted three 
nieces, who, for many years previous to his death, 
were members of his household, and were dependent 
upon him for support. After their uncle’s death, 
these nieces were however unable to secure renewals 
of the copyrights of the later works which were 
then expiring, and the income from these copyrights, 
on which they had mainly depended, could there- 
fore no longer be assured to them. The term of 
copyright granted by the American law is the 
shortest conceded by any country possessing an im- 
portant literature, and is, in fact, the shortest in 
force anywhere in the civilized world, excepting in 
Greece. The term in England is forty-two years, or 
the life-time of the author, and seven years there- 
after, whichever term be the longer; the German 
term is the life of the author and thirty years; the 
French, the life of the author and fifty years, etc. 
The bill now pending in the English Parliament for 
the English copyright law accepts the German term. 
This is the term that ought properly to be in force 
in the United States.” As tothe manufacturing 
clause, Mr. Putnam said that its incorporation into 
the law was a ‘‘concession to the views of the pro- 
tectionists and the typographical unions,” and that 
in his opinion its elimination would in no way in- 
jure American publishers or printers. In regard to 
the question of evidence of ownership, he said 
‘‘that no such provisions were in force in Great 
Britain, France or Germany,” and that it was doubt- 
ful ‘‘whether it would be practicable, under any 
working arrangement, to place such a responsibility 
upon the authorities in charge of the entries.” The 
limitation of the right of suit for infringement does 
not, in Mr. Putnam’s opinion, constitute any serious 
hardship and is in accord with the French and 
German law on the subject. Under English law, 
the action must be brought within twelve months 
after the date of the offense. As to the inadequate 
definition of the word ‘‘ book,” Mr. Putnam is 
quoted as follows: ‘‘ Neither the American nor the 
English copyright law has undertaken to define the 
term; the definition has however been arrived at 
under various decisions of the English and American 
courts. The term is, as I understand, usually un- 
derstood to cover material printed in book form, 
that is to say, made up in pages, without limitation 
as to the number of pages to be comprised, or as to 
the nature of the cover. A pamphlet is therefore, 
for the purposes of the copyright law, to be con- 
sidered asa book. Sir James Stephen, Q. C., states 
that under the interpretation of the English courts, 
the word ‘book’ in the English copyright law 
‘means and includes every volume, part or division 
of a volume, pamphlet, sheet or letterpress, sheet of 
music, map or chart planned to be separately pub- 
lished.’ American decisions have accepted in sub- 
stance this definition.” 


Dr. Paul Schmidt, of Leipzig, is a lawyer who 
has made his name known throughout Germany by 
his labors in behalf of literary copyright. He is 
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counsel for the Boersenvereins der Deutschen Buch- 
haendler, of Leipzig, and other allied associations, 
and was instrumental in the recent suppression of 
the sale of American reprints of German books in 
London. While on a visit to this country recently 
he was asked by a representative of the New York 
Tribune to give his views on the question of American 
copyright. Dr. Schmidt said: ‘‘ Not only in Ger- 
many, but throughout the civilized world, the re- 
cognition of the principle of international copyright 
by the United States in the law of March 3, 1891, 
was hailed with satisfaction. Itis true that at pres- 
ent the protection afforded by that law is sentimental 
rather than practical, since the so-called ‘ manufac- 
turing clause’ makes the copyright on foreign works 
contingent on the mechanical production of the 
works in this country. Thus copyright is only to 
be secured at the cost of manufacture. But what 
works can bear such an increase in cost? Very few 
indeed. Hence it follows that the protection which 
America gives to foreign authors and artists is 
almost wholly illusory. It is well known that the 
clause in question was added to the bill subsequent 
to its introduction in Congress and at the request 
of the labor associations, who wished to benefit by 
the increase in labor and earnings which would 
follow the American reproduction of the works; 
since however the matter of expense has practically 
prohibited the American manufacture of foreign 
works, the provision has not brought advantage 
either to the foreign authors and artists or the 
American workingmen. In the absence of practi- 
cable protection and in flagrant contradiction to the 
principle of the law, the only persons who have prof- 
ited have been the piratical reprinters. In sharp 
contrast to this state of affairs stands the protection 
which Germany and the other treaty powers of 
Europe give tothe American authors and artists. 
In those countries an American work enjoys com- 
plete protection against reprint, imitation and trans- 
lation from the moment that it appears in America 
and secures protection under American laws, with- 
out having to be manufactured in those countries. 
Naturally the inequality in the privileges granted is 
being felt more and more among those directly con- 
cerned, It is known that the copyright law of 
March 3, 1891, was a compromise between tendencies 
which differed from each other to the extreme of 
flat contradiction. I do not wonder therefore that, 
as I have learned from conversations with men of 
different parties, American authors, artists, pub- 
lishers and lawyers have very different opinions con- 
cerning the meaning of details of the law. Public 
interest demands that the questions which have arisen 
under the law be determined as soon as possible. 
It seems to me that there is no subject so well adapted 
to harmonious and equitable adjudication by all 
civilized countries of Europe and America as the 
protection of authors and artists. On the one hand 
copyright is wholly cosmopolitan in character; on 
the other, it is only effective when not restricted by 
the boundaries and not dependent on unfeasible 
conditions, The idea of national and, international 





recognition of intellectual property made its 
but slowly and laboriously in Europe, but has 
pace with the progressive intellectual development 
of the European peoples. I have no doubt then. 
fore that America, which has made such tremendoy 
strides in science in comparatively so short a time 
and already passed Europe in the related province 
of invention, will extend protection more and mor 
to intellectual property in literature and art as it 
grows in these things.” 





The English law of copyright is thus characterized 
by acorrespondent of the London Atheneum: “The 
whole law of copyright abounds with the most 
subtle distinctions, and all sorts of arguments ar 
capable of being advanced in every case that arises, 
and not always on the merits, either, to defeat the 
opposite party. No wonder people avoid going to 
law on a question of copyright. The expense is 
usually very great, the wear and tear past relief, the 
point in dispute in nine cases out of ten practically 
unimportant, and the result so uncertain that if the 
few litigants there could be persuaded to settle their 
differences by an appeal to the first intelligent per- 
son they met in the street, they would show a con 
siderable amount of common sense.” 


At the last session of the New York Legislature 
the following addition to the testamentary law of 
the State was made: ‘‘No gift, grant, bequest or 
devise to religious, educational, charitable or he- 
nevolent uses shall be or be deemed invalid by 
reason of the indefiniteness of the persons designated 
as the beneficiaries thereunder in the instrument 
creating the same.” This amendment was due to 
the dissatisfaction caused by the decision of the 
Court of Appeals in the Tilden will case. Mr. Til 
den’s will left some five million dollars for the estab- 
lishment of a great public library in New York city. 
He however authorized the trustees in whose charge 
the money was left, in case they should consider it 
inexpedient to devote the money to a library, to use 
it for ‘‘such charitable, educational and scientific 
purposes” as would be most beneficial to mankind. 
In accordance with a long-established rule of judicial 
construction the Court of Appeals held the will to 
be invalid because it was too indefinite. Mr. Tilden 
knew what he wanted to do with his money, buthe 
had failed to express his desire according to the 
technical rules which had been formulated to gover 
such cases. The decision in regard to the Tilden 
will aroused the Legislature to the necessity of 
modifying a rule which had outlived its usefulness 
and which it had been repeatedly shown was capt 
ble of doing much harm. Accordingly the sectioa 
above quoted was incorporated in the laws of this 
State at the last session of the Legislature. Its pur 
pose, in the language of the New York Herald, 
‘to put a stop to outrageous will-breaking. 1 
what extent the courts may interpret away its § 
tary intent no one can tell, but its plain object is 
empower a testator to leave the disposition of bis 
property for public purposes largely to the discretion 
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of his trustees if from choice or necessity he sees fit 
todo so. This is but the right of every man, and 
the Legislature has simply undertaken to see that 
that right shall be respected by the courts. The 
new law is also in the interest of the public, since it 
will prevent in many cases the judicial diversion of 
noney left for benevolent purposes. Its enactment 
js an important step in the direction of common 
sense, as well as justice, and is a matter for general 
congratulation.”” The disposition of courts’ to in- 
validate wills through technical rules of construction 
jsnot confined to bequests for public or benevolent 

s. There have been so many instances in 
which the wishes of decedents have been set aside 
on what have seemed trivial and insufficient grounds 
tosimple, straightforward laymen that many of them 
have come to wonder if testators have any rights 
which courts are bound to respect. 





Seven of the States of the Union have con- 
stitutional provisions making it the duty of the Su- 
preme Court to act as the legal advisers of the 
executive and legislative departments of the State 
government. The practice is pernicious in com- 
pelling tribunals to act as court and counsel, with- 
out the assistance of an argument of adversary par- 
ties in a contested litigation. The attorney-general, 
# the legal adviser of the State officers, ought to 
discharge this duty and courts should only act in 
concrete cases. In this way only can the independence 
ofthe co-ordinate branches of the government be 


properly kept up. 





The ancient ceremony of ‘‘throwing the dart” 
has recently taken place at Cork. Once in three 
years the mayor of that city, who by virtue of a 
clause in the charter is admiral of the port, claims 
jurisdiction over the harbor by throwing a dart into 
thesea. On this occasion the dart was of mahog- 
ay, tipped and winged with bronze, and the mayor 
steamed to the outer limits of the port and performed 
theceremony. It is something like the marriage of 
Venice to the Adriatic, which the Doges used to 
perform by casting a ring into the sea. 


The Keystone Bridge Co., a Pennsylvania corpora- 
tion located at Pittsburg, has a capital of $652,100 
ind during the tax year of 1890, it declared a divi- 
dend of thirteen per cent. It is exclusively engaged 
it making iron and steel bridges, building roofs, 
viaducts, turntables and other articles and machinery, 
composed wholly or in part of wood, iron, steel or 
other suitable material. Under the Revenue Act of 
1889, exclusively manufacturing companies are ex- 
‘mpted from taxation on their capital stock. Ina 
tax contest, lately decided by the Supreme Court of 
lvania, it was held that a bridge company, 
whose only business is to buy, in a rough and un- 
condition, all the necessary lumber, iron 

tad other materials and, at its own shops, finish, 
, design and make such material suitable for 

We and put the same together in the erection of 


is a corporation ‘‘exclusively for manufacturing 
purposes,” hence its capital stock is exempt from 
taxation under the law of 1879. The point of con- 
test was, whether the erection of bridges, after the 
manufacturing of the parts, destroys the character 
of the exclusive ‘‘manufacture.” The court thought 
that if a corporation may frame and fashion all the 
parts of a bridge, it has an implied power to put 
the parts together in their intended seat. The busi- 
ness is a natural unit and it requires no two distinct 
franchises, one to prepare the material and the other 
to erect the structure. The National Corporation 
Reporter remarks upon the case, that the meaning 





of the word ‘‘ manufacture” has expanded with the 
advance of the arts and sciences until it has come 
to mean, as a verb, the making of any thing by 
human art or skill, and as a noun, any thing made by 
art or skill. See Commonwealth v. Northern Electric 
L. & P. Co., 145 Penn. St. 105; Comm. v. Westing- 
house FE. & Manuf. Co., 151 id. 265. The courts of 
Pennsylvania will likely hold, that a corporation, 
which produces or generates electricity in order 
thereby to furnish light and power to its customers, 
isa ‘‘manufacturing” corporation. Perhaps they 
have already held so. 


A Washington correspondent of the New York 
Sun hears that the opposition to the confirmation 
of Mr. Hornblower as justice of the Supreme Court 
is not all because he is a Cleveland man. His in- 
formation is that Justice Field has been protesting 
against the appointment from the beginning, the 
ostensible reason being that Mr. Hornblower’s part- 
ner, Mr. Byrne, has received a large fee as counsel 
in a case which is to come before the Supreme 
Court. 


A novel question of law is soon to be passed on 
by the Massachusetts Supreme Court. It is this: 
Has a milkman the right to wake up a customer in 
order to present a bill? In other words, is he tech. 
nically guilty of an assault? The defendant had been 
accustomed to leave milk at an early hour at the 
plaintiff's house. At intervals he had entered the 
plaintiff's sleeping-room for the purpose of collect- 
ing his bill while his debtor was in bed. The evi- 
dence does not show that the plaintiff was reluctant 
to settle the claims against him. The method of 
collection was merely a usage to which he submitted. 
But after a while he grew tired of it, and notified 
the milkman to discontinue the practice. One 
morning however the defendant, wanting his money 
and not finding the plaintiff up, made his way again 
to the room, and aroused plaintiff by shaking his 
shoulder. Then the defendant presented his bill. 
It happened that the customer had just fallen asleep 
after a night of sickness, and he showed his resent- 
ment by bringing suit for assault against his credi- 
tor. The lower court entered judgment for the de- 
fendant, but the plaintiff is not satisfied, and wishes 
it to be settled once for all whether a milkman can 
awaken a customer and demand that he cancel a 





roofs and other structures and machinery, 





debt at an unseemly hour. 
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Senator Blackburn says that Secretary Carlisle is 
the most remarkable man he ever knew. He de- 
clares that the secretary of the treasury can tell 
the contents of a book without looking at it and 
give a synopsis of an argument on being told the 
name of its author. Secretary Carlisle returns the 
compliment, and says that when Senator Blackburn 
was practicing law in Kentucky the presiding judge 
was frequently astonished to hear him quote from 
law books rulings that they did not contain at all. 


The power of a corporation to buy its own stock 
is not universally recognized. English decisions 
hold that corporations cannot purchase their own 
shares, unless such power is expressly given by 
charter. Tayl. Corp., § 134. And this is the rule 
in England, even as to corporations that are au- 
thorized to deal in stocks of their companies. 
Zulueta’s Claim, L. R., 5 Ch. 444; Re Marseilles Ex- 
tension Ry. Co., L. R., 7 Ch. 161. But in the United 
States such purchases are generally considered valid 
(Tayl. Corp., § 135), though in at least one State the 
English rule prevails. Coppin v. Greenlees & Co., 
88 Ohio St. 275. The Illinois decisions are in har- 
mony with the American rule. In the case of 
Chicago, etc., R. Co. v. Marseilles, 84 Tl. 644, it was 
decided, that a railroad company had power to con- 
tract for and purchase shares of its own stock. The 
court said, that the power to make such purchases 
falls within the scope of the power of the directors 
to manage and control the affairs and the property 
of the corporation for the best interests of the stock- 
holders, and that when they have so acted, the 
courts will presume, until the contrary is shown, 
that the purchase was made for legitimate and au- 
thorized purposes. In the case of Clapp v. Peterson, 
104 Ill. 30, the court reaffirmed the doctrine laid 
down in Chicago, etc., R. Co. v. Marseilles, but added 
some limitations to the power. These are, that the 
purchase, in order to be valid, must have been made 
in entire good faith, at atime when the corporation 
was neither insolvent nor in process of dissolution, 
and that the rights of creditors must not be affected. 


Alluding to lawyers who have become prominent 
in literature, our London namesake says, Mr. Inder- 
wick, Q. C., is not the only practicing barrister who 
has written a novel. Mr. Thomas Terrell has pub- 
lished two novels —‘‘ Lady Delmar,” which attracted 
considerable attention two years ago; and ‘‘A City 
of the Just,” in which he described the shady side 
of finance. The bar can also claim two of the most 
eminent living writers of fiction — Mr. Robert Louis 
Stevenson and Mr. Rider Haggard — both of whom 
sought fame as advocates before they secured it as 
novelists. Five of the best-known writers for the 
stage are connected with the law — Mr. W. S. Gil- 
bert, Mr. Sydney Grundy, and Mr. Burnand having 
donned wig and gown, and Mr. Pinero and Mr. 
Jerome K. Jerome having in early life been engaged 
in solicitors’ offices. The two first-named gentle- 


men are about to place two representatives of the 
law on the stage. The new Savoy opera will con- 





tain a Q. C., while the dramatis persone of 
Grundy’s new play at the Comedy Theatre includ 
an attorney. 





BANKER’S RIGHT TO RETAIN MONEY op 
CLIENT DEPOSITED BY BROKER T0 HK 
OWN ACCOUNT. 

HOUSE OF LORDS, JUNE 23 AND 26, 1893, 


THOMSON V. CLYDESDALE BANK, LIMITED.* 

A stock-broker, employed to sell stock and invest the proceeds, 
received payment for the stock sold by a check payable to 
himself, which he paid to his own bank to the credit of hisow 
account, which was largely overdrawn. The bankers kner 
that he was a stock-broker, and believed that the money 
was in his hands as acting for clients in the ordinary way 
of business. Held (affirming the judgment of the cour 
below), that the bankers were entitled to retain the money 
as against the broker's clients, there being no evidence of 
mada fides, or of any thing to put them on inquiry. 


HIS was an appeal from a decision of the Second 

Division of the Court of Session in Scotland, rm 

ported in 18 Ct. Sess. Cas. (4th series) 751, affirming 
unanimously a judgment of the lord ordinary. 

The question raised in this case was whether the re 
spondents were bound to pay to the appellants a sum 
of £2,900, being a portion of the proceeds of a check 
paid into his account with the respondents by a cu 
tomer of the bank named Thomson. The lord ordi 
nary (Lord Kyllachy) and the majority of the judges 
of the Second Division of the Court of Session (consist- 
ing of the lord justice clerk [Macdonald], Lords Rath- 
erford Clark, and Trayner, Lord Young dissenting), 
came to the conclusion that the respondents’ bank did 
not know that the contents of the check did not belong 
to their customer. ‘The facts of the case were as fol- 
lows: Thomson, a stock-broker in Edinburgh, kepts 
current account with the respondents’ bank at George 
street, Edinburgh, and at Lombard street, London. 
The account was opened in the beginning of January, 
1889.. Frequent operations took place on the account 
—it was sometimes at debit and sometimes at credit— 
till March, 1890. On the 19th of March, 1890, the ae- 
count stood at debit to the extent of £4,870 15s. 1d. Ov 
the afternoon of that day the check in question wa 
paid in by Thomson. He requested, and his requet 
was complied with, that of the amount of the beck 
£2,000 should be placed to his credit in his Edinburgt 
account, and £900 to his London account. When thit 
was done his account still stood at debit, and itr 
mained still at debit when, a few days later, Thomeot 
absconded. It afterward appeared that Thomson bac 
been instructed, on behalf of the pursuers, to sell cer 
tain bank stock, and to reinvest the money in colonia 
securities. He sold the bank stock, and received th 
buying broker's check in his favor for the price, plu 
certain sums for commission and other charges, au! 
then paid the check in question into his bank accoutt 
It was proved that every thing done by Thomson 4 
in consonance with the ordinary course of busines 
and that nothing was done which could excite the sur 
picion of the bank or lead them to suppose that Thom 
son, their customer, was not entitled to pay the 
in to the credit of his bank account. The courts belot 
decided in favor of the respondents, and the appellant! 
thereupon brought the present appeal. 


The Lord Advocate (Balfour, Q. C.) and Finlay, 0 
appeared for the appellants. 


Sir H. Davey, Q. C., and Ure (of the Scoteh bah wi 
appeared for the respondents, were not called upot 
address their lordships. — 


*69 L. T. Rep. 156. 
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Atthe conclusion of the arguments for the appel- 
Janta their lordships gave judgment as follows: 





The LokD CHANCELLOR (Herschell). My Lords: 
The appellants in this case are the trustees of the late 
Thomas Dunlop. They held fifty shares in the Com- 
mercial Bank of Scotland, which they resolved to sell 
with a view to another investment. They accordingly 
instructed, in February, 1890, Mr. D. B. Thomson, a 
stock-broker in Edinburgh, to sell the shares and to in- 
yest the proceeds in certain colonial securities in the 
panes of the appellants. The shares were sold by Mr. 
Thomson,and the sum realized was paid by him in to his 
scoount with the respondent bank. The transaction 
wascarried out in the ordinary way by Mr. Thomson, 
thedealing being between him and another member of 
the Stock Exchange, who knew him only in the trans- 
action, and accordingly gave in payment for the shares 
inthe ordinary way a check payable to Mr. Thomson 
ororder. This check was paid in by Mr. Thomson to 
the Clydesdale Bank. At the time when the check was 
paid in Mr. Thomson’s account with the Clydesdale 
Bank was overdrawn to an amount exceeding the 
amount so paid. Some few days afterward Mr. Thom- 
son absconded, and application was then, or shortly 
alterward, made by the appellants for the payment to 
them by the Clydesdale Bank of the sum of money 
which they had so received from Mr. Thomson. After 
the date of the receipt of that check some small 
amounts were drawn upom his account by Mr. Thom- 
ton, but the amount 80 drawn was greatly less than 
the sum paid in in the manner which I have described 
to your lordships. The question is whether, under 
these citcumstances, the appellants are entitled to fol- 
low, as it is called, this sum of money, and to require 
ite payment to them by the Clydesdale Bank, or 
whether the Clydesdale Bank are entitled to retain it 
in discharge pro tanto of the debt which was due from 
Mr. Thomson. It cannot, I think, be questioned that 
under ordinary circumstances a person, be he banker 
orother, who takes money from athird person in dis- 
charge of a debt, is not bound to inquire into the man- 
nerin which the person so paying the debt acquired 
the money with which he pays it. However that 
money may have been acquired by the person making 
the payment, the person taking that payment is 
entitled to retain it in discharge of the liability which 
isduetohim. Butit is said that in the present case 
the bankers took with notice that the sum which they 
teceived wasa sum of money not belonging to their 
debtor personally, but one which he held or had re- 
ceived for other persons, and that, having had this 
knowledge or notice, they are not entitled to retain it 
in discharge of Mr. Thomson’s debt. I cannot assent 
to the proposition that even if a person receiving 
Money knows that that money has been received by 
the person paying it to him on account of other per- 
fous, that of itself is sufficient to prevent the payment 
being a good payment, and properly discharging the 
debt due to the person who receives the money. No 
doubt if the person receiving the money has reason to 
believe that the payment is being made iu fraud of a 
third person, and that the person making the payment 
ishanding over in discharge of his debt money which 

has uo right to hand over, then the person taking 
wuch payment would not be entitled to retain the 
money, upon the ordinary principles which I need not 
dwell upon. But in the present case there appears to 
Meto be an absolute absence of any evidence of that 
kind. Reliance is placed, on behalf of the appellants, 
®tirely upon the answer given by the manager of the 
bank, which was in these terms: “I made no inquiry 
“to whether the money paid in to Mr. Thomson’s ac- 
Count wasin his hands as broker or otherwise. I be- 
that it was in his hands us broker acting for 
dlients. Q. And that, I suppose, would be your belief 





generally when he made payments into his account of 
alargeamount? A. Yes. Q. Did you know whether 
or not Mr. Thomson was engaged in a speculative ac- 
count of hisown? A. I had not the least knowledge. 
Q. For any thing you know the checks may have been 
paid in for dealings in whicb he was principal? A. We 
believed that the checks were just paid in the or- 
dinary course of business. Q. As money belonging to 
him or at his disposal? A. Yes.’’ Now that is the 
whole of the evidence upon which reliance is placed, 
and it seems to me that so far from proving the case 
sought to be set up on behalf of the appellants it really 
proves the contrary. The only point which I have not 
mentioned upon which stress was laid is this, that in 
the bank books Mr. Thomson is described as a stock- 
broker; therefore, it was said, his account would be 
understood to be one relating to matters in which he 
was acting for principals, and that that, coupled with 
the answers which I have mentioned, is sufficient to 
establish the appellants’ case. If a stock-broker who 
was receiving money in respect of transactions for his 
clients could never properly pay it to his account in 
discharge of liabilities incurred, there might be some- 
thing in the case of the appellants; but obviously that 
is notso. Astock-broker may make advances to his 
clients in anticipation of sums which he will receive 
from them. In that case it is perfectly legitimate, he 
having obtained for that purpose an advance from his 
bankers, that when he receives the mouey from his 
clients he should pay it to his bankers for the purpose 
of reinstating the account he has overdrawn. There- 
fore it is clear that there may well be cases in which a 
stock-broker, having overdrawn his accour:t, may prop- 
erly pay money which he has received from his clients 
in to that account. It is obvious that the case of the 
appellants wholly fails unless they bring home to the 
respondents much more than has been attempted here, 
namely, a knowledge that in the particular case the per- 
son was not justified in paying over the particular 
amount. Of course if they prove that there was such 
knowledge on the part of the bankers, the bankers 
could not retainit. It seems to me that if, because an 
account is opened with bankers by a stock-broker, 
they are bound to inquire into the source from which 
he receives any money which he pays in, it would be 
wholly impossible that the business could be carried 
on, andI know of no priuciple or authority for it. I 
confess therefore, with all respect for the learned 
judge who took a different view in the court below, 
that it seems to me a very clear case. For these rea- 
sons I move your lordships that the appeal be dismissed 
with costs. 


Lord Watson. My Lords: Iam of the same opin- 
ion with the lord chancellor, and for the same reasons. 
When a broker or other agent intrusted with the pos- 
session and apparent ownership of money, pays it away 
in the ordinary course of his business, for onerous con- 
sideration, I regard it as settled law that a transaction 
which is fraudulent as between the agent and his em- 
ployer will bind the latter, unless he can show that 
the recipient ofthe money did not transact in good 
faith with his agent. In this case a broker, employed 
by the appellants to sell stook and invest the proceeds, 
sold, and received payment of the price, by a check of 
the purchasing broker payable to himself. He then 
passed the check to the credit of his current account 
with the respondent bank, which at the time was 
largely overdrawn. The course thus followed was an 
usual one, and in strict accordauce with the practice 
ofthe Edinburgh Stock Exchange. The payment to 
the bank was onerous in so far as concerned the re- 
spondents, because whenever made, it operated in law 
as a discharge by them pro tanto of the broker’s liabil- 
ity for the debit balance on his account. The broker 
knew that he was insvivent, and that he was using his 
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customer's money to pay bis own debt to the bank, 
without any reasonable expectation of his being able 
to replace it. That was an undoubted fraud upon the 
appellants; but, in my opinion, the broker’s fraud is 
of no relevancy in this case, unless it is coupled with 
bad faith on the part of the respondents. The onus of 
proving that they acted mula fide rests with the 
appellants. It is not enough for them to prove that 
the respondents acted negligently; in order to succeed 
they must establish that the respondents knew, not 
only that the money represented by the check did not 
belong to the broker, but that he had no authority 
from the true owner to pay it into his bank account. 
The appellants have, in my opinion, failed to prove 
either of these cardinal facts. I do not think it neces- 
sary to examine the evidence, and shall content my- 
self with a reference to the note of the lord ordinary, 
which deals with the facts of the case, and the law ap- 
plicable to them, to my entire satisfaction. 


Lord Morris. My Lords: I concur. 


Lord SHAND. My Lords: I am of the same opinion. 
It seems to be clear that the broker employed by the 
appellants acted not only in violation of his duty and 
obligation as their agent, but also fraudulently. He 
had special instructions from the appellants to invest 
the price to be received for the bank shares sold, but 
in place of doing so he paid the amount received to the 
respondents in the reduction of the balance then due 
by him to them on his account. Such a payment 
might have been made in tae hope and with the inten- 
tion of afterward drawing the amount for the purpose 
of investing it as directed. The broker's conduct and 
the pecuniary circumstances in which he was placed, 
lead however to the inference that he had no such 
hope or intention, but seem to support the conclusion 
that he fraudulently applied the money to the pay- 
ment of his own debt, in order to gain time to make 
arrangements for absconding as he did a few days af- 
terward. But the breach of obligation or fraud of the 
broker alone cannot entitle the appellants to recover 
from the respondents the amount of the payment 
made tothem. The appellants intrusted the broker 
with the money to be employed as they had directed. 
It is proved, and it is indeed well known, that a broker, 
according to the ordinary practice as to payment of 
the price of shares sold, receives the check of the buy- 
ing broker, and in the first instance places the amount 
to the credit of his own bank account. Thereafter he 
gives a check on his own bank account to his employers 
for the amount received, less his charges, or he gives 
his checks to others if, as in this case, he has direo- 
tious to make reinvestments. In this way the broker 
has the possession of the money and the power of dis- 
posal which possession gives, and it is in accordance 
with the usual practice that the money should be mixed 
with and form part of his general funds. He has thus 
the opportunity, and may take advantage of this, to 
misapply and to appropriate to his own use the money 
intrusted to him by a customer, and the principal's 
only remedy lies against his agent whom he has so 
truated. Where questions arise with third parties into 
whose hands the money can be traced, as in this in- 
stance, liability against them for recovery of the 
movey misapplied arises only where it can be shown 
directly, or as the reasonable inference from facts 
proved, that these parties were cognizant that the 
money was being wrongfully used in violation of the 
agent's duty and obligation. Accordingly it was not 
maintained in the argument in the present case that 
if the agent had employed the money in question, ora 
large part of it, in the payment of debts due by him to 
the different tradesmen with whom he might have 
dealt, in ignorance on their part of any violation of his 
obligation to employ the funds otherwise, the appel- 
lants would have had any claim excepting against the 








agent himself. Indeed, although a different view wag 
at first maintained, it seemed to be conceded beforg 
the close of the argument that the same principle must 
apply to the ordinary case of bankers with whom stock. 
brokers deal, and with whom they keep their bank ag. 
counts; and the argument for the appellants way 
rested entirely on the special circumstances said to ex. 
ist in this case. However this may be, [ am of opinion 
that the same principle which applies to third parties 
generally is equally applicable to the case of dealings 
bet ween stock-brokers and their bankers, and that the 
only circumstances in which money misapplied by 4 
broker in payment to the banker of a debt due to him 
can be recovered from the banker by the principal to 
whom the money belonged, is where it oan be shown 
directly or by inference from the facts proved that the 
banker or his representative in the transaction knew 
that the money was being misapplied. It has been 
shown in the present case, and indeed is notorious, 
that a stock-broker is often in advance for his custom. 
ers, and that on settlement days and at other times be 
may require temporary advances, which will in due 
course be repaid shortly afterward when the broker re- 
ceives payment of the prices of stocks sold and deliy. 
ered by him. Accordingly the knowledge of the banker 
that money paid in by which a broker reduces or ex- 
tinguishes-an overdraft on his account consists of the 
prices received for customers’ stocks delivered, or of 
the price of stock belonging to a particular customer, 
is nothing more than knowledge of what is constantly 
occurring in the ordinary course of business. The 
broker may or may not owe the price to his principal. 
In the general case he dves, but in others he may have 
already advanced the amount to his principal, and he 
may have had other stock transactions which leave a 
balance in the broker’s favor, or the arrangement be- 
tween the parties may be that the broker is to retain 
the fund for an interval of more or less time for the 
purpose of reinvestment or otherwise. It appears to 
me that it would be impossible that such business 
could be carried on if it were held to be obligatory on 
a banker, in order to save himself from the conse 
quences of a possible breach of duty or obligation or of 
the fraud of an agent to his principal, that the banker 
should examine into the particulars of the various 
transactions resulting in the payments by brokers or 
agents to the oredit of their accounts on each occasion 
on which such payments are made, and that the ouly 
rule that can be applied in practice, and one which, as 
I think, rests on sound principle is that liability forre 
payment of funds which can be traced or followed into 
the banker’s hands and have been applied in payment 
of the agent’s debt, shall arise only where it oan be 
shown that there was knowledge on the banker's part, 
not merely that the fund was received from the bro 
ker’s principal, but knowledge also that the payment 
was a misapplication of the fund, made in violation of 
the agent’s duty and obligation. With regard to the 
specialties which are founded on in this case as distiu- 
guishing it from the general case, it appears to me, af- 
ter full consideration of the argument of the appél- 
lants, that the case fails. The only specialty, I think, 
that was latterly founded on was that the overdrawi 
account was said to have got into what is calleds 
chronic condition, that is to say, that for a considert 
ble length of time the balance had been steadily against 
the broker. I do not know that, however much that 
might be so, it would make a difference in the result of 
the case; but on looking over the broker's account, 
which we have before us for fifteen months from the 
2d of January, 1889, I find that, consisting as it does of 
about twelve pages of closely-printed matter, thereiss 
constant and fluctuating balance throughout almost the 
whole period. At one time the balance was a good d 

against the broker; at another time it was somewhat 
in his favor; but so recently as the 15th of March, the 
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transaction in question having occurred on the 19th of 


March, [ find that the total amount to the broker’s 
debit was the sum of £1,285. I can see nothing suspic- 
jous in the state of the broker’s account, and nothing 
toindicate to the bankers that any funds to be now 
paid in to wipe out the balance, in whole or in part, 
were being obtained by any fraud, and I agree with 
thelord chancellor in thinking that there is no evi- 
dence whatever here which could have put the bankers 
ou inquiry or can be founded on as showing that they 
must have believed or known that this was a misappli- 
cation of funds. A number of authorities were re- 
ferred toin the argument. The only one which has 
not been dealt with in the court below, I think, is the 
case of London Joint-Stock Bank v. Simmons, 66 L. T. 
Rep. (N. 8.) 625; (1892) App. Cas. 201. That case does 
not appear to me to have any very direct application to 
the present, because there there was, if I mistake not, 
an onerous transaction at the time. There was value 
given for the securities taken; while here it cannot be 
said that there was any value given in return for the 
money that was paid in. The circumstances were not 
thesame; there was there a different state of things. 
Butin that case there are undoubtedly a number of 
dicta of the judges which have a bearing upon the pres- 
ent case. Asto the other authorities, and indeed as to 
the facts of the case, I agree with Lord Watson in 
thinking that they are most satisfactorily dealt with 
in the able and short judgment of the lord ordinary. 


Interlocutors appealed from affirmed and appeal dis- 
missed, with costs. 





MASTER AND SERVANT — RISKS OF EM- 
PLOYMENT —INCREASED RISK CAUSED 
BY MASTER'S NEGLIGENCE. 


UNITED STATES CIRCUIT COURT OF APPEALS, EIGHTH 
CIRCUIT, JULY 10, 1893. 


HAAS v. BALCH.* 


Plaintiff, an employee of defendant, engaged in loading dump 
cars with earth, was ordered by his foreman to go under an 
overhanging bank for that purpose, and thereupon called 
attention to the bank, asking if it was safe to work there. 
The foreman replied that it was; that the bank was sup- 
ported by interlaced roots; and thereafter, going upon the 
top of the bank, he again said it was safe, and re- 
peated his order. While obeying this order plaintiff was 
injured. The bank had been in that condition since the 
previous day, and the foreman had endeavored to throw it 
down with acrowbar. Held, that there was not sufficient 
evidence of due care on the part of defendant to war- 
rant the trial court to direct a verdict for him on the ground 
that the risk of the bank's falling had been assumed by 
plaintiff. 

There was not sufficient evidence to warrant the trial court to 
direct a verdict for defendant on the ground of plaintiff's 
contributory negligence. 


Nerror to the Circuit Court of the United States for 

the district of Minnesota. 

At law. Action by Julius Haas against Foster L. 
Baloh and Henry E. Wetherbee for personal injuries 
reesived by plaintiff while in defendants’ service. The 
sourt directed a verdict for defendants. Plaintiff 
brings error. Reversed. 

tatement by Shiras, district judge: ‘‘In the year 

the defendants in error, composing the firm of 
Balch & Wetherbee, were engaged in grading down 
Fourth street, in the city of Stillwater, Minn., and had 
in their employ a large number of laborers, of whom 
the plaintiff was one, under the immediate supervis- 
lon and direction of a foreman named Clausen. The 
Plaintiff, while engaged in shoveling dirt into adump 
ee 





*56 Fed. Rep, 984. 











car, was injured by the falling down of the bank of 


earth at the foot of which he was working; and for the 
injuries caused him he sued the defendants in error. 
Upon the conclusion of the evidence. introduced by 
the plaintiff on the trial below, the court, upon the 
motion of the defendants, directed the jury to return a 
verdict for the defendants, and the question for deter- 
mination is whether the trial court: erred in with- 
drawing the case from the consideration of the 
jury. A 

“There was evidence introduced before the jury 
tending to show that Clausen, the foreman, had the 
entire control of the work, and the hiring, discharg- 
ing and supervision of the men employed therein; 
that when the accident to plaintiff happened, the men 
were engaged in making a out some fifteen feet or more 
in‘depth through asmall hill; that part of the men were 
engaged in undermining and throwing down the bank, 
and others, including the plaintiff, were shovelling the 
earth into the dump cars used to remove the same to 
other parts of the work; that at the place where the 
accident happened, the bank had been undermined, so 
as to leave the upper portion overhanging; that the 
foreman had endeavored to pry off the overhanging 
crust by the use of a crowbar, but had not succeeded 
in throwiug the same; that when the dump cars were 
run in to be loaded, and the plaintiff went to his as- 
signed position, he thought the bank might fall, and 
he called the attention of the foreman thereto, and 
asked him if it was safe to work there; that the fore- 
man assured him there was no danger; that the over- 
hanging portion of the bank was interlaced and sup- 
ported by roots of bushes or trees, which would hold 
the same in place; that the foreman then went to the 
top of the bank, and from that position reiterated his 
assurances of the safety of the bank, and directed the 
men to proceed with the loading of the cars; that the 
men engaged in shovelling, including the plaintiff, con- 
tinued throwing the earth into the cars, and in a short 
time the overhanging bank fell down, seriously injur- 
ing the plaintiff. 


N. M. Thygeson and J. M. Gilman (Munn, Boyesen 
& Thygeson, on the brief), for plaintiff in error. 


C. A. Severance (Keith, Evans, Thompson & Fair- 
child and Davis, Kellogg & Severance, on the brief), for 
defendants in error. 


Before SANBORN, Circuit Judge, and SHIRAS AND 
THAYER, District Judges. 


SuH1RAs, Dist. J. The undisputed fact that the bank, 
without any change in the situation affecting its sta- 
bility, fell down in so short a time after the men had 
commenced loading the cars, clearly shows that the 
foreman was in error in assuming that the men could 
work beneath the same without risk of injury. The 
risk actually existing could readily have been avoided 
by using sufficient force to throw down the overhang 
ing portion of the bank, before requiring the men to 
fill the dump cars at this place. Whether, in view of 
all the facts then known to the foreman, he acted pru. 
dently or negligently in directing the plaintiff and his 
co-workers to proceed with the work of loading the 
cars without first throwing down the overhanging 
bank, was clearly a question to be determined by the 
jury, which properly could not be withdrawn from 
their consideration. 

The more doubtful question is whether the evidence 
was such as to require the trial court to withdraw from 
the jury the consideration and determination of the 
question whether the plaintiff had such knowledge of 
the situation, and of the risks and dangers connected 
therewith, that in continuing to work he must held 
to have assumed the risk of the situation, or to have 
been guilty of contributory negligence. 
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In support of the ruling of the trial court three posi- 
tions are assumed : 

(1) That the injury to plaintiff resulted from a risk 
pertaining to the employment, and which was assumed 
by the plaintiff when he engaged in the service of the 
defendants. 

(2) That if the risk was an unusual one, the plaintiff 
continued in the service of defendants after discover- 
ing the danger incurred thereby, and must therefore 
be held to have assumed the danger incident to the 
situation. 

(3) That the liability to injury from the falling of the 
overhanging bank was apparent and open, and the 
plaintiff was therefore guilty of contributory negli- 
gence in continuing to work after he had knowledge of 
the danger incurred thereby. 

Relative to the first proposition, it is well settled 
that a person who engages in an employment of a haz- 
ardous nature assumes she risks and dangers incident 
thereto, but increased risks and dangers, caused by 
negligence on part of the employer, are not deemed to 
be incident to the business, within the meaning of the 
general rule. There is a duty resting upon the master 
which requires of him to exercise due care on his part, 
to the end that the risks and hazards to those in bis 
employ shall not be unnecessarily increased. When 
the master performs his duty in this particular, and 
exercises all the caution and foresight which ordinary 
care requires in view of the circumstances, then the 
risks and hazards pertaining to the business as thus 
carried on are assumed by the employees. To bring 
the case at bar within this rule, it is necessary to as- 
sume that the defendants exercised due care in the 
mode in which the work was carried on by them. We 
do not think the evidence so clearly establishes this 
proposition that the court below could assume that no 
other finding was fairly possible under the testimony, 
and under these circumstances it was for the jury to 
determine whether the accident, by which the plaintiff 
was injured, was caused by negligence on part of the 
defendants, or whether it belonged to the risks inci- 
dent to the employment. 

The second and third propositions are so nearly al- 
lied that they may be considered together. The evi- 
dence tends to show that in fact the plaintiff was called 
upon to work in a dangerous place, and where he was 
liable to be injured at any moment by the falling of 
the overhanging bank. Are the undisputed facts of 
the case such that the court below was justified in 
holding that the plaintiff must be held to have assumed 
the risks of the situation, or what, under the facts of 
this case, is a substantially equivalent proposition, to 
have been guilty of contributory negligence? 

The evidence shows that when called upon to shovel 
the earth at the bottom of the overhanging bank the 
plaintiff perceived that there might be danger of the 
bank falling down, and thereupon he testifies that he 
called Clausen’s attention to it, and asked bim whether 
it was dangerous, and Clausen told him that it was 
not; and that Clausen then went up to the top of the 
bank, and called down to plaintiff that it was all right, 
and that they should go ahead and load the cars, and 
that he, Clausen, would watch the bank. The evidence 
also tends to show that the bank had been in its then 
condition since the previous day; that Clausen had 
been on the bank endeavoring to pry off the overhang- 
ing portion with a crowbar, and that under his direo- 
tions all the shovellers continued the work of loading 
the dump cars. Counsel for defendants in error cite a 
number of cases which declare the general rule to be 
that where the servant is of mature age, and of ordi- 
nary intelligence, he assumes the risk of a known situ- 
ation, even though assured by an agent or representa- 
tive of the master that there is no danger. [n all or 


nearly all these cases the employee had equal knowl- 
edge of the risk to be apprehended with the master or 








his representative, and hence was not relieved from 
the duty of exercising his own judgment upon the 
question whether he would or would not subject him. 
self to the known dangers of the situation. There are 
other cases which hold the rule to be that when a serv. 
ant is directed by the master or his representative to 
place himself in a situation of danger, the law will not 
charge him with the risks of the situation, or hold him 
guilty of contributory negligence, unless the danger is 
so glaring that no prudent man would subject himself 
thereto even in obedience to the commands of a master. 
The difference observable in these cases in the weight 
given to an assurance of safety on part of the master 
or his representative is mainly due to the different 
state of facts proven in the several cases upon the 
point of equal knowledge or means of knowledge be. 
tween the master and servant of the risk to be inour- 
red in the given instance. The fact that the assurance of 
safety has been given is one to be weighed in each case. 
The weight to be given thereto is dependent upon the 
circumstance of the particular case. 

If, in a given instance, the servant, being of mature 
age and of ordinary intelligence, has equal knowledge 
with the master of the dangers to be apprehended, and 
he voluntarily subjects himself thereto, knowing of 
their existence, the mere fact that he had received an 
assurance that there was no risk to be dreaded or 
avoided might be of little avail in relieving him froma 
charge of contributory negligence. Ou the other hand, 
if the master or his representative has superior knowl- 
edge or means of knowledge of a given situation and of 
its safety or the contrary, and he assures the servant 
that he can safely undertake a given work, such an as- 
surance may justify the servant in undertaking the 
work in reliance upon the superior knowledge of the 
master, and without being liable to the charge of neg- 
ligence in so doing, unless the danger, in the language 
of the Supreme Court in District of Columbia v. Mo- 
Elligott, 117 U. 8. 621, 633, is **so imminent or manifest 
as to prevent a reasonably prudent man from risk- 
ing it.’’ 

In the case at bar it does not appear that the fore- 
man and representative of the defendants and the 
plaintiff had equal knowledge of the situation 
when the latter was assured of the safety of the 
bank. 

The plaintiff, when called to engage in shoveling un- 
der the overhanging bank, noticed its appearance, and 
inquired of the foreman as to its safety. It does not 
appear that the plaintiff bad any other knowledge of 
this particular overhang than that he gained when 
thus called to go to work underneath the same. The 
foreman had previously been upon the bank, endeavor- 
ing to throw it down. When appealed to by the plain- 
tiff he again went upon the top of the bank, evidently 
for the purpose of examining it, and he then repeated 
the assurance of safety accompanied with the order to 
proceed with the loading of the cars. It certainly can- 
not be said as a matter of law that the plaintiff was not 
justified in giving some weight to and placing some re 
liance upon assurances thus given and repeated. There 
were other facts to be weighed in connection with the 
assurances given by the foreman, upon the question of 
contributory negligence on part of plaintiff—such 9 
the composition of the bank, the character of the over- 
hanging crust, the fact that it had remained in its then 
condition since the previous day, and that it had Te 
sisted the efforts of the foreman to throw it down. 
Under these circumstances we think the questions of 
the assumption of the risk aud of contributory negli- 
gence on part of plaintiff were for the jury, and not 
for the court, and that it was error to withdraw them 
from the jury. 

The judgment is therefore reversed, and the case is 
remanded to the Cirouit Court, with instructions to 
grant a new trial. 
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EFFECT ON PROCEEDINGS BEFORE A SU- 
PERIOR COURT JUDGE OF HIS APPOINT- 
MENT AS A JUSTICE OF THE SUPREME 


_ COURT. 


NEW YORK COURT OF APPEALS, OCTOBER, 1893. 
Ix RE APPLICATION OF THE MAYOR, ETC., OF THE CITY 
or New YORK TO ACQUIRE WHARF PROPERTY, ETC. 


A judge of the Superior Court of the city of New York, desig- 
nated by the governor of the State of New York, to act as 
a justice of the Supreme Court, loses jurisdiction of a spe- 
cial proceeding or an action in court submitted to the Su- 
perior Court for decision, whenever he resigns his position 
as such judge of the Superior Court, to accept appointment 
as a justice of the Supreme Court, to fill a vacancy in the 
latter court, caused by resignation or death. 


*Charles Blandy, for appellant. 
Gratz Nathan, for respondents. 


O’Brien, J. The order appealed from reversed an 
order appointing commissioners to estimate the dam- 
ages in an application by the city, through the proper 
department, to acquire land under water and certain 
wharf property for public use, in order to improve the 
water-front in or adjacent to certain streets. The ap- 
plication was submitted to Judge Ingraham at a Spe- 
cial Term of the Supreme Court, at which he presided. 
At the time he was a judge of the Superior Court of 
the city of New York, designated by the governor to 
hold Circuits and Special Terms in the Supreme Court, 
under the provisions of section 12, article 6, of the Con- 
stitution, and section 236 of the Code. 

After the application was submitted to him, and be- 
fore the decision, he resigned the office of judge of the 
Superior Court, and was appointed a justice of the 
Supreme Court by the governor, to fill a vacancy in 
that office then existing, and in his capacity of justice 
of the Supreme Court, presiding at the Special Term, 
he decided the application and made the order which 
was appealed from March 18, 1892. The General Term 
reversed,upon the ground that the judge who had made 
the order lost jurisdiction of the matter upon his res- 
ignation of the office of judge of the Superior Court. 
The statute under which the proceedings were insti- 
tuted conferred power upon the court to hear and de- 
termine the questions involved, aud not upon a judge 
out of court. Laws 1882, chap. 410, §$ 715, 964, 965. In 
general, it may be said that the powers of a judge of a 
court, with respect to actions or proceedings pending 
before the court over which he presides, terminate 
when he ceases to be a judge, or when his office expires 
by resignation, removal, expiration of his term, or oth- 
erwise. In order to prevent a failure of justice or 
great expense and incouvenience to suitors or parties 
baving business before the court, or before judicial of- 
ficers, this rule has been, in exceptional and specified 
oases, modified by statute. 

There is no reason however for attempting by any 
strained or doubtful construction of these statutes, to 
bring cases within them not embraced within the lan- 
guage used or their plain scope and intention. This 
would be so in any case, but it would seem to be specially 
applicable to a case like this, where private property is 
Sought to be obtained for public use without the con- 
sent of the owner. In such a case, where the power is 
challenged at every step, there ought not to be any 
question in regard to the jurisdiction of the court to 
divest the owner of the title and transfer it to another. 
In this case, after the application was made and sub- 
mitted, and before any decision was rendered, the 
judge of the court before which it was heard resigned, 
and thus both his designation by the governor to act 
and his office became vacant. All further power or 





jurisdiction over the case was lost unless saved by 
some statute. The Code (section 25) empowers a judge 
out of office to settle a case or exceptions, or make re- 
turn of any proceedings had before him while in office, 
but this does not enable him, after his general judicial 
functions have ceased, to decide an issue or motion. 
Section 26 is specially applicable to the city and county 
of New York and the county of Kings, and relates to 
special proceedings instituted or a proceeding com- 
menced before a judge out of court in an action or 
special proceeding pending in court, aud authorizes a 
continuance of them before another judge of the same 
court. The precise scope and meaning of this provis- 
ion is left in some doubt by the decisions, but it is safe 
to affirm that it relates to a proceeding before the 
judge, out of court, acting as an officer, aud has no ap- 
plication to an issue or motion in an action or special 
proceeding heard-by the court before the office of the 
judge holding the same was vacated. Woodruff v. Im- 
perial Fire Ins. Co., 90 N. Y. 521; Dresser v. Van Pelt, 
15 Hun, 19. 

Section 52 provides that in case of the death, sickness, 
resignation, removal from office, absence from the 
county or other disability of an officer before whom a 
special proceeding has been instituted, where no ex- 
press provision is made by law for the continuance 
thereof, it may be continued before his successor, etc. 
This section also applies, not to a proceeding in court, 
but to one before an officer, and manifestly this case is 
not within it. The only statutory provision upon 
which the learned counsel for the corporation relies, 
or can rely, to uphold the jurisdiction to make the or- 
der in question is the last part of section 236, which is 
the statute wherein the Legislature conferred power 
upon the governor, in pursuance of the Constitution, 
to designate judges of the Superior Court and Court of 
Common Pleas to hold Circuit and Special Terms in 
that city. This designation must be in writing, and 
must specify the terms to be held and the judge who is 
to hold them. The last paragraph was added in 1880, 
and is as follows: ‘*And a judge thus designated may, 
after the expiration of the period of such designation, 
decide, finally determine and dispose of any action, 
proceeding or motion that may have been tried or 
heard before him, and such judge, during the period 
of designation, possesses within the city of New York 
all the powers of a justice of the Supreme Court, in and 
out of court, to make orders in any action or special 
proceeding in the Supreme Court.’’ 

This provision confers power upon a judge of the 
Superior Court or Court of Common Pleas, who has 
heard a case in the Supreme Court, under a designa- 
tion by the governor, to decide the same after the des- 
ignation expires. But it applies only to a case where 
the judge who heard the cause still coutinues to be a 
judge of the court from which he was designated, and 
not to a case like this, where both the designation and 
the judicial office have become vacant by resignation. 

When Judge Ingraham heard this case he was a judge 
of the Superior Court. When he decided it he was a 
justice of the Supreme Court. Thedesignation of the 
governor empuwered him to perform some of the du- 
ties of a justice of the Supreme Court, within a specified 
political division of the State, but he held the same of- 
fice as before, and no other. The fact that he became 
a justice of the Supreme Court at the same moment of 
time that he ceased to be a judge of the Superior Court 
does not change the case. The question remains the 
same as if a period of time intervened between the two 
events, or another person had been appointed to fill the 
vacancy in the Supreme Court. All the jurisdiction 
which ke had to make the order in question was ac- 
quired by and after his appointment to the Supreme 
Court. He did not carry with him into the new office 
any jurisdiction that he acquired inthe old. He had 
the same power, and no other, to decide a case heard 








330 THE ALBANY LAW JOURNAL. 








by him in the Supreme Court, as a judge of the ‘Supe- 
rior Court, that was possessed by any of his associates 
in the Supreme Court who had not heard the case at 
all. The jurisdiction which he acquired by the sub- 
mission of the application did not survive his resigna- 
tion and attach to him in his new capacity. 

It has been held that where the term of a justice of 
the Supreme Court expired during a trial, aud he im- 
mediately entered upon a new term under a re-elec- 
tion, that he had jurisdiction to conclude the trial and 
decide the case. Kelly v. Christal, 16 Hun, 242. That 
case was mainly decided upon the fact, that after the 
new term commenced, the parties appeared before the 
judge and went on with the case without raising any 
question or making any objection until after the de- 
cision. Even if what was said in that case with re- 
spect to the continuous power of a judge who is hisown 
successor be correct, it cannot well be applied here, as 
Judge Ingraham was not his own successor, nor were 
all his judicial acts performed as a judge of the same 
court. He was the successor of a justice of the Su- 
preme Court whose office became vacant by death, and 
it cannot be said, as it was in that case, that he was a 
judge of the court at every moment of time while the 
cause was before him, and hence retained jurisdiction. 

We think that the views expressed by the General 
Term are correct, and that the order should be affirmed, 
with costs. 

All concur. 

Order affirmed. 





RAILROADS—FAILURE TO SIGNAL AT 
CROSSING. 


ARKANSAS SUPREME COURT, JUNE 17, 1893. 


Sr. L., I. M.& S. Ry. Co. v. State.* 


Under Mansf. Dig., section 5478, declaring a penalty against 
any railroad which shall fail to have the bell rung “or” 
whistle sounded on approaching a crossing, an indictment 
for failing to ring “‘and’’ whistle is bad, since failure is 
charged of both acts, either of which would have been a 
complete compliance with the law. State v. Railroad Co., 
54 Ark, 546; 16S. W. Rep. 567, followed. 


PPEAL from Circuit Court, Sebastian county; 

Thomas C. Humphrey, Judge. Indictment against 

the St. Louis, Iron Mountain and Southern Railway 

Company for failure to give proper signals at a cross- 
ing. Judgment by default. Defendant appeals. 


Dodge & Johnson, for uppellant. 
James P. Clarke, attorney-general, for the State. 


PoweELt, J. The appellee, on the llth day of Sep- 
tember, 1889, filed in the Circuit Court of Sebastian 
county, for the Greenwood district thereof, the follow- 
ing pleading: ‘* The grand jury of Sebastian county, in 
and for the Greenwood district thereof, in the name 
and by the authority of the State of Arkansas, accuse 
said railroad company of the crime of failing to sound 
a bell and to whistle steam whistle, committed as fol- 
lows, to-wit: The St. Louis, Iron Mountain and South- 
ern Railway Company, on the 20th day of August, 
1889, in the county and district aforesaid, the said com- 
pany operating and maintaining a railroad, among 
other places, from Fort Smith, Arkansas, to and near 
Greenwood, Arkansas, for the running of passenger, 
freight and other cars, and there being a crossing of 
said railroad across the Greenwood and Hackett City 
road, near the town of Greenwood, on the day and year 
aforesaid, the said company unlawfully failed to ring 
a bell and to whistle a whistle on a locomotive and 
train of cars at the distance of eighty rods from the 





* 228. W. Rep. 918, ° 





place where the said railroad crosses the said Gree. 
wood and Hackett City road, locomotive and trains of 
cars run by said company being run along said railroad 
at said time, and said company failed to keep a bel 
ringing and a whistle whistling from said point of 
eighty rods until said train had passed said crossing, 
against the peace and dignity of the State of Arkansag, 
J. B. McDonough, Prosecuting Attorney, Twelfth Cir. 
cuit of Arkansas.” The appellant, failing to enter itg 
appearance, or to plead, answer or demur to said action, 
a judgment by default was duly rendered against it, 
After the judgment by default had been entered, the 
appellant herein applied to this court, by petition, 
praying for a writ of certiorari to the clerk of the de. 
bastian Circuit Court, compelling him to certify up the 
record in this ouse, and that the judgment herein be 
quashed. This court, upon a hearing, denied the prayer 
of the petition, the court holding that the pleading, al- 
though in the form of an indictment, was in reality a 
civil, and not a criminal proceeding; that the Circuit 
Court had jurisdiction to entertain the proceeding and 
render judgment thereon; and that this judgment was 
not subject to collateral attack, but that the remedy 
was by appeal. After the refusal of the writ of certio- 
rart the appellant, on January 12, 1892, prayed an ap- 
peal, which was duly granted by the clerk of this 
court. 

This suit is based upon Mansf. Dig., section 5478, 
which is as follows: ‘‘A bell of at least thirty pounds 
weight, or asteam whistle, shall be placed on each loco- 
motive or engine, and shall be rung or whistled at the 
distance of at least eighty rods from the place where 
the said road shall cross any other road or street, and 
be kept ringing or whistling until it shall have crossed 
said road or street, under a penalty of two hundred 
dollars for every neglect, to be paid by the corporation 
owning the railroad, one-half thereof to go to the in- 
former and the other half to the county. * * * ” 

The only question raised in this case which we be- 
lieve necessary to decide is, does the pleading herein, 
treated as acomplaint, set up facts sufficient to con- 
stitute a good cause of action against appellant? Free- 
man on Judgments (§538) says that judgments by 
default are proper subjects of appeal, and are reversed 
when the complaints on which they are based do not 
state matters sufficient to constitute a cause of action; 
that the default does not admit any fact which the 
plaintiff has not thought proper to allege. Black on 
Judgments lays it down asa rule ($183) that a judgment 
must accord with, and be warranted by, the pleading 
of the party in whose favor it is rendered. So, where 
the complaint is defective in substance, to the extent 
of failing to show a cause of action, nu judgment can 
be entered upon it. This would be reversible error. 
The rulings of this court are in harmony with those 
above quoted. Fullerton v. Houpt, 12 Ark. 399; Rail- 
way Co. v. Yocum, 34 id. 497; Chaffin v. McFadden, 41 
id. 42. In the case of State v. Railroad Co., 54 id. 546, 
upon an indictment based upon the same statute as 
this suit, and almost a literal copy of the complaint 
herein, the court said: ‘The offense charged here is 4 
failure to perform a duty which, under the law, may 
be discharged by doing either of two specific acts. The 
non-performance of either of the acts is therefore an 
affirmative element of the offense, and without its 
averment the indictment is not valid. The railway 
company satisfies the law by using either a bell or 4 
whistle at the places and in the manner required. To 
aver then that the company ‘neglected to ring the 
bell’ would not state a violation of the statute, since it 
may have been obeyed by sounding the whistle. But 
an averment that the company ‘ neglected to ring the 
bell or to sound the whistle’ would sufficiently state & 
neglect to perform a statutory duty by either method. 
And so an allegation that the defendant ‘ neglected to 
sound the whistle,’ and also ‘neglected to ring the 
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bell,’ would be equivalent to saying that neither act 
wasdone. But the averment in the indiotment is that 
the defendant did unlawfully fail and neglect to ring 
the bell and sound the whistle, and that it unlawfully 
failed to keep said bell ringing and whistle sounding, 
etc. Now the ringing of the bell and the sound- 
ing of the whistle are not here referred to as separate 
and distinct acts; but in each clause of the indictment 
they are stated as if they constituted one continuous 
act, which in its entirety was necessary to complete the 
duty required by the statute. The import of the lan- 
guage thus employed is to impute to the defendant a 
nonfeasance, arising, not from a failure to do either of 
the acts, but from a neglect to perform both of them at 
the same time; and tusay,in the form of expression 
used by the pleader, that the defendant failed to per- 
form the two acts, does not exclude the idea that he 
may have performed one of them. The indictment is 
therefore bad for uncertainty.”’ 

This, although a civil action, is penal in its charac- 
ter, and should be strictly construed. The complaint 
in this case has the same defect as the indictment ahove 
construed. The complaint failing to set up a valid 
cause of action, no judgment can be rendered thereon. 

The judgment is reversed, and cause remanded. 


—_\_>—_——— 


THE ADMINISTRATION OF JUSTICE IN THE 
UNITED STATES OF AMERICA IN CIVIL 
CASES. 

(The paper which follows was prepared by the writer on an 
understanding that it was to be read at a congress composed of 
jurists gathered at Chicago from this and many foreign coun- 
tries, who would naturally be interested in the methods prevail- 
ing among the different nations of the world for the protection 
of rights and the redressing of wrongs by means of civil reme- 
dies, and who might perhaps find it useful to them in making 
their comparisons, and in estimating the merits of respective 
systems which would there be set forth and explained. This 
being the sole purpose, the field to be occupied was obviously a 
harrow one, and the writer has not felt at liberty to wander be- 
yond it for the purpose of criticising existing methods here or 
elsewhere, or of suggesting reforms, as he might do if he were 
addressing a gathering composed exclusively of American jur- 
ists, or of those interested in the practical operations of Ameri- 
canlaw. Tosuch a gathering he would understand very well 
that much of what is here said would appear commonplace, 
unless accompanied by practical suggestions having in view the 
improvement of the remedial laws under which justice is now 
administered in the United States.] 


HOEVER would make himself familiar with the 
administration of justice in any country needs 
first of all to understand the source of its laws, and 
how far these were the outgrowth of the habits, desires 
and needs of the people themselves, or, on the other 
hand, were imposed on their obedience as definite 
rules of action by some superior and perhaps arbitrary 
authority. The difference in the two cases, as regards 
the conduct of the people under the laws which pro- 
tect their rights and govern their daily intercourse, is 
instinctively perceived by every thoughtful person; 
the code’'which the people themselves have gradually 
and imperceptibly brought into existence, and which 
only expresses the common reason of the people, will 
be cheerfully respected and obeyed, while another in 
theory equally just and right will produce in its en- 
forcement continual unrest and disquietude. 

The English colonists who established themselves in 
the American wilderness in the seventeenth and eigh- 
teenth centuries had in doing so no purpose to sever 
their relations to the public institutions of their mother 
country, and least of all to those which defined their 
rights as individuals and as members of the social and 
Political community. They came to America as loyal 
subjects of the King of Great Britain, bringing with 
them the institutions to which they were accustomed, 





and especially the great body of the common law of 
England, which had for many centuries been gradually 
growing and expanding, to meet the needs fur protec- 
tion of domestio and business rights and interests, and 
upon which they were accustomed to rely in the confi- 
dent expectation that they would find in its definite 
rules a remedy for auy wrong they were likely to sus- 
tain at the hands of their fellow subjects or of those 
who might be intrusted with the public authority. 
Their settlements in America were therefore faithful 
colonies of the mother country, and the settlers looked 
to the home government for protection against foreign 
aggression, expecting at the same time to respond when 
called upon, to give aid in maintaining the honor, the 
dignity and the importance of the crown. The com- 
mon law of England was a cherished inheritance. It 
was the outgrowth of the ideas and customs of a free- 
dom-loving and industrious people, and in their new 
home they needed no legislation to give them its bene- 
fits, for it belonged to them as a part of their very 
nature. The colonial legislation was for the most part 
limited to such matters as were peculiar to their situa- 
tion, and they undertook no general revision of the 
unwritten code which had been theirs when they 
landed in the wilderness, and whose general provisions 
were familiar to them all. It is true that some of 
them had left the country of their birth because of en- 
croachments by the State church upon what they 
esteemed their liberty of thought and action in re- 
ligious matters, but the burden of a State church was 
not laid upon them by the common law, and was re- 
jected in their emigration, while the common law in 
what they understood to be its purity was unhesitat- 
ingly made the basis of their civil rights, and was ad- 
ministered in all their primitive jurisdictions. 

For the most part the same common law, to some 
extent indeed modified by the customs of the peuple, 
and in some degree also, where it has been found for 
any reason or in any particular to be wanting in jus- 
tice or in comprehensiveness, changed by remedial 
statutes in particular States, has remained the law of 
the land since the colonies asserted their independence 
and threw off the British authority. It is upon this com- 
mon law therefore as perpetuated in the several States 
that their citizens still rely for the definition of funda- 
mental rights, and fora general indication of the reme- 
dies to which they may resort for redress when wrongs 
are suffered. Louisiana, which was a French colony 
when acquired by purchase, and which had a system of 
its own founded upon the civil law, has been an excep- 
tion. In other States also which have at some period 
before admission to the Union been under fureign ju- 
risdiction, there are also to be met with exceptions to 
the universal prevalence of the common law, but in no 
case are these numerous or very important. In the 
mining States codes of mining law have sprung up to 
provide for the exigencies of the mining business in its 
early days, but these are taken notice of and their 
rules administered by the same courts which admin- 
ister the general body of the common law. The special 
codes in their origin differ mainly from the common 
law in the fact that while that law was the growth of 
ages, the mining codes have been the outgrowth for 
the most part of needs which came upon the people 
suddenly and as a consequence of unexpected dis- 
coveries. 

A feature of the common law to which the very 
highest importance was attached was that the trial of 
causes, as well civil as criminal, should be by a jury of 
the vicinage, selected for their impartiality, and for 
their entire freedom from any prepossessions in regard 
to the case to be tried. To this tribunal was commit- 
ted the decision apon the facts of the case, under the 
supervision of a judge, who decided questions of the 
admissibility of evidence, and applied the law to the 
facts found, and kept the jury secluded from outside 
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influences. This method of trial was dear to the people, 
and it has not merely been retained, but has always 
been regarded as of such importance that in the Consti- 
tutions of the several States provisions have been in- 
serted to put it beyond the power of the Legislature to 
abolish it. Cases of minor importance have been made 
exceptions, but the rule is general that the trial by jury 
shall remain. 

Among the amendments to the Constitution of the 
United States adopted after the great civil war is one 
providing that no State shall deprive any person of life, 
liberty or property without due process of law; and 
due process of law includes trial by jury in the cases 
to which that method of trial belonged at the common 
law, and iu which it has not by Constitution or by 
statutory law been dispensed with. ‘This was precau- 
tionary, and was intended to preclude the race, color 
and other prejudices growing out of the extraordinary 
state of things then existing, leading to unjust dis- 
criminations. The amendment is seldom appealed to, 
since State Constitutions undertake to give full pro- 
tection to the same rights, and State courts are seldom 
charged with failure to enforce them. 

As the rules of the common law had their origin in 
rough and uncultured ages, they were not without 
features of wrong and hardship, but for the most part 
they were founded on principles of immutable justice, 
and the changes which have been made in them in 
America have been gradual and for the most part well 
considered. The changes have been more radical in 
the case of the domestic relations than in any other 
particular, and have consisted largely in taking from 
the husband the almost absolute control that, in re- 
spect to civil rights, he had at the common law over 
the wife. She did not in law act independently of 
him; she could not sue without his concurrence or 
without his being a party to the proceeding; she could 
not be a witness against him in civil suits; as a citizen 
she could not exercise political functions. Now, by 
legislation, she is permitted to sue independently, and 
she may even make the husband a party defendant in 
the enforcement of such demands as would constitute 
legal claims if owing to her from any other individual. 
For all the purposes of the enforcement of civil rights 
it may be said as a general truth that she may be 
recognized as entitled to proceed independently when- 
ever her interest requires it. In these respects the 
legislation has imported into the common law for the 
accomplishment of justice rules that had previously 
pertained to another system, of which some notice 
should here be taken. 

From an early day it had been seen in England that 
in their provisions for doing justice between man and 
man the rules of the common law were in some re- 
spects seriously defective. They were especially want- 
ing in provisions for the prevention of threatened 
wrongs, and for compelling the performance of agree- 
ments strictly according to their terms when nothing 
else would accomplish complete justice. Cases also of 
fraud, accident and mistake were not satisfactorily 
provided for by them, for the common law for the 
most part in civil cases undertook to do justice through 
an award of pecuniary damages. ‘lo meet the necessi- 
ties of cases where such an award would coustitute but 
an imperfect remedy, there grew up side by side with 
the jurisdiction of the courts which admiuistered the 
common law another jurisdiction which undertook to 
administer equitable principles in such manner as to 
overcome common-law defects and to supply deficien- 
cies. These principles were understood to emanate 


from the conscience of the lord chancellor; and from 
the very nature of the case their administration was 
largely discretionary and the subject of much jealousy 
on the part of the common-law courts, as well as of the 
people in general, whose participation was excluded. 
Nevertheless the chancery jurisdiction steadily ex- 








tended and strengthened itself in the country of its 
origin, and its need was so great and so obvious that it 
soon became in the colonies a recognized part of their 
judicial systems, and as such remained and was from 
time to time extended by legislation after the colonies 
were formed intu independent States. At first the 
chancery, or equitable jurisdiction as it was called, 
was administered by separate courts, but now the same 
tribunals administer both legal and equitable reme. 
dies, recognizing the right to trial by jury when the 
former are invoked, and awarding the latter according 
to ‘established precedents, as would have been done 
had the jurisdiction remained separate. New rights 
owing their origin to legislation are to be protected by 
such remedies, legal or equitable, as shall be found 
suitable. 

It is next necessary to an understanding of our sub- 
ject that we have in mind the peculiar organization of 
political institutions as they exist within the United 
States. To indicate the leading features of these it is 
not necessary to go back to the formation and adoption 
of the Constitution of the United States by the inde- 
pendent States which were previously united under 
articles of confederation, wherein they had expressly 
affirmed that they retained severally their sovereignty 
and independence. Much of these they now surrender 
to a national government which, by the adoption of the 
Constitution, they created, and which was vested with 
many of the very highest attributes of sovereignty, and 
made the exclusive representative of all the States in 
the family of nations. Of the powers conferred upon 
it an enumeration will not be entered upon here; it 
will suffice for present purposes to state that the na- 
tional government was not only made supreme within 
its constitutional sphere of action, and given effective 
legislative and executive authority, but it had also 
created for ita judicial department, empowered to deal 
with all national questions judicial in their nature, 
and also with such controversies as in such a anion were 
likely to threaten its peace or to constitute disturbing 
elements as between the States or any of their citizens. 
This department was made to consist of one Supreme 
Court, and of such inferior courts as Congress should 
from time to time ordain and establish, and its power 
was toextend to all cases at law or in equity, arising 
under the Constitution or laws of the United States 
and the treaties made under their authority; to all 
cases affecting ambassadors, other public ministers and 
consuls; to all cases of admiralty and maritime juris- 
diction; to controversies to which the United States 
should be a party; to controversies between two or 
more States; between a State and citizens of another 
State; between citizens of different States; between 
citizens of a State claiming land under grants of dif- 
ferent States; and between a State or the citizens 
thereof and foreign States, citizens or subjects. All 
judicial authority not thus conferred was left with the 
States, to be exercised without the power of national 
interference. 

By an amendment to the Constitution the power 
which had existed at first to bring suits against States 
was taken from private persons, so that States can now 
only be sued in Federal courts by foreign States and 
by other States of the Union, though they themselves 
may bring suits against private persons as before. 
This however does not preclude the prosecution of 
suits in the Federal courts for the wrongs of State 
agents or officers, when they overstep their just su- 
thority, and are guilty of acts which if done by a pri- 
vate person would constitute just ground for individ- 
ual responsibility. 

It is to be observed of the article of the Constitution 
which defines the extent of the judicial power of the 
United States, that it is to be understood as uot self- 
executing, except iu a few special cases, of which the 
Supreme Court is expressly authorized by the Consti- 
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tution itself to take cognizance. For the most part, 
the national legislation must not only determine by 
law that courts additional to the Supreme Court shall 
be established, but what within the limits provided by 
the Constitution shall be the jurisdiction of the several 
gourts, as well those which it creates as of the Supreme 
Court itself. The constitutional grant is therefore to 
beunderstood asa grant that measures the extent to 
which Congress, in its legislation, may go in conferring 
judicial power upon national tribunals. It is not a 
grant which, by itself, excludes cognizance by State 
gourts of controversies within its terms, but the legis- 
lation of Congress in conferring jurisdiction upon 
pational courts may, if deemed needful or politic, de- 
glare that: jurisdiction exclusive. In general it has not 
been thought important that this be done. Each State 
has been left to the exercise of its judicial power as it 
existed before, and the purpose of the constitutional 
graut of judicial authority to Congress is accomplished 
by legislation for the transfer from State to national 
courts of the cases originating in the former, when 
questions arising under the Constitution are presented 
foradjudication, so that the final decision may be made 
by the Federal tribunal. The provisions which have 
been enacted upon this subject are for the transfer be- 
fore trial, when one of the parties to the suit is a citizen 
of another State or a citizen or a subject of a foreign 
State; and for the transfer after trial for the purpose of 
areview under the law, whenever a claim is made under 
the Constitution of the United States or of a law of 
Congress, and the decision is against the claim in the 
State courts. With this power of transfer the protec- 
tion of individual rights under the Constitution and 
laws of the United States is made as complete as in the 
nature of things seems possible. Where the decision 
in the State courts admits the claim which is made 
under national law, the occasion for review in national 
courts does not arise and is not provided for. 

In considering the administration of justice in the 
United States therefore we are to look first of all to 
judicial proceedings in the several States of the Union, 
the jurisdiction of their courts being far more exten- 
siveand general than is that of the Federal courts, 
and a larger proportion of all controversies between 
man and man being there considered and finally passed 
upon. The jurisdiction of the Federal courts is to be 
understood as exceptional, and as conferred only for 
the purposes of the harmonious working of.the govern- 
ment created by the Constitution, and in order that 
there may be tribunals for the peaceful adjudication 
of all controversies that may arise between citizens of 
different States, and between foreign States, their citi- 
zens or subjects, and the States of the Union or their 
citizens. 

In the administration of civil justice the national 
courts follow the practice of the courts in the States in 
which they sit, and practitioners in the highest State 
courts are received as practitioners in the national 
courts also, so that the existence of the two jurisdic- 
tions leads to no confusion. The same persons prac- 
tice in all the courts, and under rules of procedure 
that differ in no important particulars. The Constitu- 
tion of the national and State courts however is likely 
to differ in one particular of high importance. In the 
early history of the States the judges of all but the 
local courts of limited jurisdiction were selected by 
the executive, with the approval of the Legislature or 
of the upper house thereof, and were to hold during 
g00d behavior; and this method of choice was adopted 
for the national judiciary. But for many years the 
tendency in the States has been toward an election of 
judges of every grade by popular vote, for a definite 
term of years; and this is now almost the universal 
tale. The evils that by many conservative persons 
were expected to flow from this change have not been 
realized: the judges thus chosen have as a rule dis- 














charged their duties fearlessly and impartially, and have 


won public confidence and support by so doing. The 
national judges are still selected as at first; and while 
it must in fairness be said that the elective judiciary 
has not proved unduly subservient to pervading popu- 
lar opinions and passions, so also it must be declared 
that the appointed judges have not improperly defer- 
red to executive or legislative views or wishes. Pri- 
vate interests it is generally believed have been equally 
secure, whether committed for protection to judges of 
presidential selection, or to those of corresponding 
rank and presumed attainment elevated to their posi- 
tions by popular choice. 

In passing upon questions of purely State law, or of 
the construction of State Constitutions, the national 
courts are expected to receive and follow the decisions 
of the highest courts of the States as their proper and 
conclusive guides, just as the State courts on the other 
hand are required to follow the decisions of national 
courts when the question involved concerns the na- 
tional authority. 

The pleadings of parties to acivil controversy whereby 
an issue for trial was formed became, under the com- 
mon-law practice in America, exceedingly verbose and 
technical, and by legal ingenuity were sometimes 
made a trap for suitors, involving them in needless ex- 
pense, and perhaps even depriving them of substantial 
rights. Codes of Procedure have been enacted in a 
majority of the States of the American Union, which 
are intended to do away with all needless technicali- 
ties, to make pleadings as direct and simple as possi- 
ble, and to expedite and simplify throughout all the 
legal proceedings. Where such codes have not been 
enacted the pleadings have been reformed by statute 
or rule of court, so that the general rule in American 
courts now is that a plain and simple statement of a 
suitor’s case or defense, such as would suffice to make 
it understood by an unprofessional person of ordinary 
intelligence, is a sufficient pleading to answer the re- 
quirements of legal practice. This is equally true 
whether the particular remedy in view is legal or 
equitable; the most plain and simple statement of the 
facts and of the redress sought, or the defense relied 
upon, brings the case in the most satisfactory manner 
before the court. Contemporaneously with this re- 
form in procedure has come one of the very highest 
importance regarding the admissibility of evidence. 
The slightest interest of a person in the result of a liti- 
gation was at the common law a reason for refusing to 
receive his testimony, as was ulso the fact that he was 
party to the suit though not liable to be directly af- 
fected by the judgment. This is now completely 
changed, and any one thus at the common law ex- 
cluded, if he has knowledge of important facts bearing 
upon a legal issue, may deliver them in court as freely 
as any other witness, his interest or connection with 
the suit going to his credibility only. The rule of law 
now is that all merely technical objections to the ad- 
mission of evidence shall be put aside, that all testi- 
mony properly bearing upon the issue shall be received, 
leaving its trustworthiness to be determined by the 
jury, or by the court when no jury is assisting. 

While it is hoped and expected that under the con- 
stitutional systems, State as well as national, the aim 
of the courts will always be tu do justice according to 
the best of their ability, it is also intended that they 
shall be independent in the discharge of their duties, 
and that neither the legislative nor the executive de- 
partment of the government shall be at liberty to in- 
terfere, or to take upon itself the performance of any 
function judicial in its nature, except in cases of which 
the preservation of order in legislative bodies is an il- 
lustrative instance, where what is to be done is merely 
in aid of the legislative or executive function, and not, 
for that reason, to be considered as properly judicial. 
The Legislature has no power to give judgment in ju- 
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dicial controversies, or to overrule or modify such as 
the courts may render, or in any manner to intermed- 
dle therewith, or with the courts for rendering them. 
The executive is equally powerless. The remedy for 
the misbehavior of judges is removal from office, or 
such other punishment as the Constitution or the 
statutory law may provide, but the judgments must 
stand as rendered, unless set aside or modified by the 
judiciary itself in regular proceedings. Should either 
of the other departments of government overstep the 
bounds of its authority and usurp judicial functions, 
the judiciary would treat its action as void, and for- 
mally annul it if needful; and if a citizen were improp- 
erly deprived of his liberty by legislative or executive 
order, the proper court, on his being brought before it 
on habeas corpus, would order his discharge, and might 
also award damages for the wrong he had suffered, 
against those concerned in committing it. 

[t is not uncommon in the United States to speak of 
the judiciary as the special guardian of the Constitu- 
tion, obligated to see that its provisions are observed, 
and to keep the other departments within the limits of 
their constitutional jurisdiction. The statement is 
wanting in accuracy and is likely to be misleading. 
Every officer in the three departments of government 
is equally under obligation to observe with fidelity all 
constitutional requirements, and there is a failure in 
official duty when a legislative or executive officer dis- 
regards this obligation, on an assumption that the duty 
to construe and to protect and enforce the Constitution 
in all its provisions rests in no degree upon him, but 
pertains in an especial manner to the judiciary. The 
duty to see that it is obeyed in every particular must 
be understood to rest equally upon each of the depart- 
ments and upon all of their officers; but as the final 
decision, when constitutional questions arise in legal 
proceedings, must rest with the judiciary, the judicial 
determination must be equally binding upon all officers 
and all citizens, and for that reason will become the 
conclusive rule of action thereafter. Only in a few 
cases, in which legislative or executive action is in its 
nature discretionary, can the judicial interpretation of 
the Constitution be disregarded, and then only be- 
cause judicial interference, unless invited by the de- 
partment entitled to act, would be impertinent and 
intrusive. 

In cases of public importance in which by law duties 
are imposed upon administrative officers or boards, or 
upon corporate authorities, and there is a failure to 
perform them, whether from intentional neglect, from 
ignorance or from misconception or misconstruction 
of powers, the prerogative writ of mandamus, whereby 
prompt obedience to the law in its true meaning is 
commanded and enforced, has long been a favorite 
remedy, because the more summary than any other, 
and more likely to be effective in enforcing obedience 
to important legal provisions. The same writ may be 
equally effective and equally proper in very many cases 
in which the duties to be performed concern private 
interests chiefly, or perhaps exclusively, but where no 
other remedy, either legal or equitable, would fully 
meet the requirements of the case and accomplish 
complete justice. It is therefore becoming a common 
remedial writ, though more especially in State than in 
Federal courts, and is particularly favored in those 
cases in which constitutional questions are raised or 
doubts pretended by administrative officers to excuse 
official delinquencies or refusals to obey statutory law. 
The proceeding is summary, and is expected to be oar- 
ried to a speedy conclusion without the delays which 
are not unusual in formal suits, and it is only when 
the facts are in controversy, and issues are made which 
call for the taking of evidence as upon trials in other 
law cases, that this expectation is iikely to be disap- 
pointed. What would otherwise be long and expen- 
sive controversies when the constitutional validity of 





statutory law is in question are in very many cases, by 
a resort to this remedy, in a simple but perfectly natu. 
ral and satisfactory way, prevented, and public doubts 
as to rights and obligations under new conditions are, 
as they ought to be, speedily and authoritatively solved, 
It is a remedy that is steadily growing in favor and in 
usefulness, for in many cases it anticipates and pre- 
vents official wrongs which if committed would be in- 
adequately redressed, if redressed at all, in an ordinary 
suit at law. 

If one were to undertake to point out in specific and 
concise terms the chief features of the administration 
of civil justice in the United States of America, he 
might perhaps sufficiently do so were he to say: 

That they are to be seen in the protection of rights 
established and defined by laws, all having presump- 
tive origin among the people, or enacted by representa- 
tives freely chosen by the people; 

That the tribunals which give protection are com- 
posed of judges chosen directly or indirectly by the 
popular vuice and in methods which meet with general 
approval; 

That these tribunals, whenever their jurisdiction is 
invoked, are expected to apply, without unnecessary 
formality in procedure, the remedy which experience, 
with its teachings embodied in statutory law or in 
judicial precedents, has indicated as suitable and suf- 
ficient for the accomplishment of justice in the par- 
ticular case; 

That the official sittings are to be open to the public, 
and must allow a full hearing of all the parties con- 
cerned, with such assistance of counsel as they may 
desire, and a full presentation of all pertinent and 
material facts from whatever source they may come; 

That no one by reason of official position, or of any 
privilege not derived from international law, can claim 
exemption from the jurisdiction of the courts in re- 
spect to the demands made against him, and the judg- 
ments, duly rendered, are the supreme law, and those 
in whose behalf they are rendered may confidently and 
securely rely upon them as such; 

That though the courts of first instance are not in 
most cases the higher courts, their judgments, when 
error is alleged, are subject to review in the highest 
courts in all cases of importance, and by means thereof 
uniformity of decision upon the law and in its admin- 
istration is preserved; and 

That though the courts, in the ordinary and regular 
exercise of their proper powers, may, whenever legis- 
lative or executive action is in question and is found 
to be for any cause invalid, proceed to declare the in- 
validity and to protect such rights as would be injuri- 
ously affected by it—thus precluding the possibility of 
arbitrary exercise of authority by the other depart- 
ments of the government—yet in whatever they may do 
the courts themselves are at all times under the rules of 
the Constitution, which holds them strictly to the ex- 
ercise of judicial authority, and under checks care- 
fully devised and declared or indicated by the funda- 
mental law, to prevent abuse of judicial powers, or the 
usurpation of those not judicial. 

Having now given a very summary view of the ad- 
ministration of civil justice in the United States, the 
question may perhaps be asked whether in the opinion 
of the writer the prevailing methods are wholly satis- 
factory; whether they are expected to continue indefi- 
nitely without any considerable change, and what par- 
ticular change, if any, is looked forward to as likely to 
be soon brought about, from which valuable results 
may be anticipated. To such questions reply may be 
made that the writer is not to be understood as claim- 
ing that existing methods are without serious defects, 
or that they can always be relied upon to work out 
correct results as completely as ought to be possible, 
but he believes that changes in the future as has been 
the case in the past will be made slowly instead of by 
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radical revision or the adoption of untried ways. The 
most important change likely to be brought about 
speedily seems to him to be such a modification of the 
jury system of trial as will dispense with unanimity in 
rendering a verdict, and admit of the reception of the 
conclusion reached by some specified majority of the 
panel as the legal finding. There is already consider- 
able legislation in this direction. 
Tuomas M. CooLey. 
—Michigan Law Journal. 


——_>__— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ARBITRATION AND AWARD — CONSTRUCTION.— The 
agreement between insurer and insured to submit to 
arbitration the amount of damage suffered by fire, pro- 
vided that each party should appoint an arbitrator, by 
whom the loss should be “estimated and appraised in 
detail, together with a third person to be selected by 
them, who shall act as an umpire # decide between 
them in matters of difference only; and the said three 
persons, or any two of them, shall a true return and 
award make,” etc. Held, that such third person was 
constituted an umpire, and not a third arbitrator to 
act with the other two in making the estimates; and 
this though his decision is not, under the terms of the 
instrument, to be binding, unless concurred in by one 
of them. U.S.C. C. App. Hartford Fire Ins. Co. v. 
Bonner Mercantile Co., 56 Fed. Rep. 378. 


BANK COLLECTION.—When a bank receives commer- 
cial paper for collection there is an implied undertak- 
ing on its part that in case of its dishonor it will take 
all steps necessary to protect the bolder’s rights against 
all previous parties to the paper; and an allegation 
that the holder instructed the bank to do so only 
states what the law implies, and changes neither the 
issues nor the burden of proof. The collection clerk, 
to whom the paper was delivered, having testified that 
the holder told him not to protest it in case of non- 
payment, and having, in corroboration of his testi- 
mony, introduced the collection book in which he had, 
at the time, made an entry to that effect, the defend- 
ant offered to prove that the clerk was a cautious, care- 
ful man, and that this was the only error ever attribu- 
ted tohim. Held, that the offered evidence was inad- 
missible. Mere knowledge on part of an indorser 
derived from the maker that paper has been dishonored 
isnot “notice.” The notice must come from a party 
who is entitied to look to him for payment. Minn. Sup. 
Ct. Jagger v. Nationul German-American Bank of St. 
Paul, N. W. Rep. 


CAPACITY FOR CRIME CHARGED — CONVICTION OF 
LEss.—~A boy under fourteen years of age, who has 
been tried for carnally knowing a girl under thirteen, 
although, by reason of his age, entitled to an acquittal 
of that offense, may be convicted of an indecent as- 
sault. Regina v. Williams (1893), L. R.. 1 Q. B. 320. 


ConsTITUTIONAL LAW—COMPENSATION NOT OBTAIN- 
ABLE FOR PRIVATE PROPERTY DESTROYED FOR THE 
PUBLIC GooD.—In Dunbar v. City Council of Augusta, 
decided by the Supreme Court of Georgia (17 S. W. R. 
907), it was held that the constitutional provision re- 
quiring compensation to be made for property taken 
or damaged for public purposes does not apply to 
property rightfully condemned and destroyed as a pub- 
lio nuisance, because dangerous to bealth. On this 
Point the court say: ‘But it is said that even if the 
grain was a nuisance, dangerous to the public health, 
and was legally condemned as such, and properly de- 
stroyed under the authority of the municipal govern- 
ment, the plaintiffs are entitled to compensation, un- 
der the provision of the Constitution which the petition 





cites. There can be no doubt that this position is not 
well taken. To destroy property because it is a dan- 
gerous nuisance is not to appropriate it to a public use, 
but to prevent any use of it by the owner, and put an 
end to its existence, because it could not be used con- 
sistently with the maxim sic utere tuo ut alienum non 
luedas. In abating nuisances the public does not exercise 
the power of eminent domain, but the police power. 
Manufacturing, etc., Co. v. Van Keuren, 23 N. J. Eq. 
251; Weller v. Snover, 42 N. J. Law, 431; City of St. 
Louis v. Stern, 3 Mo. App. 48; Theilan v. Porter, 14 
Lea, 623; Mugler v. Kansas, 123 U. S. 623; Mills Em. 
Dom., §§ 6,7. For statutory provisions touching the 
powers of the board of health of Augusta, and touch- 
ing the recorder’s functions in connection therewith, 
see Acts 1877, p. 142; Acts 1880-81, p. 365.’’ 


CRIMINAL PRACTICE—GAMBLING.—A complaint that 
“on the lst day of January’’ and “on divers days 
thereafter, up to and including the 19th day of Septem- 
ber,”’ defendant *‘conducted, opened and carried on” 
a gambling game, does not charge a continuing offense, 
and is certain only as to January 1 and September 19, 
since, if the game was ‘“‘opened’’ on the last-named 
date, it must have been closed, or not have been “ car- 
ried on,” during the previous day, and, as this is true 
of every other day between the dates mentioned, a dis- 
tinct offense may have been committed each day. 
People v. Sullivan (Utah), 33 Pac. Rep. 701. 


EXPERIMENTS.—On a prosecution for selling intoxi- 
cating liquors, the person who sold defendant the 
liquor testified as his witness, naming the ingredients 
and explaining the process of its manufacture. The 
ingredients being present, he was asked to mix them 
‘‘and show the jury its composition.” Held, that the 
court properly refused to permit such experiment, 
since it could not enlighten the jury as to the effects 
the beverage would produce on those drinking it.” 
State v. Linonden (Iowa), 54 N. W. Rep. 1075. 


HoMICIDE—WHAT CONSTITUTES AIDER AND ABET- 
TOR.—A person who becomes involved ina fight with one 
or more antagonists.should not, upon that ground only, 
be held an aider and abettor of another, who may be 
present, and incited by the struggle to commit an in- 
dependent act of violence that causes the death of the 
antagonist, or one of them, if there were more than 
one. In such case, to constitute the person engaged in 
the fight an aider or abettor of the homicide, it should 
appear either that there was a prior conspiracy, or that 
he purposely incited or encouraged the slayer, or did 
some overt act himself with an intent to cause the 
death of his antagonist. Obio Sup. Ct., April 25, 1893. 
Woolweaver v. State, 34 N. E. Rep. 352. 


INNKEEPERS — GUESTS AND BOARDERS.— The fact 
that an hotel has a rule to charge a guest a leas rate per 
diem by the week than by the day, and that if a guest 
had been there longer than a week, he got the benefit 
of the rule, does not show that one who had been at 
the hotel more than a week was a “‘ boarder,”’ rather 
than a ‘‘guest,’’ it not being shown that he had any 
notice of the rule, or any knowledge of the charges, or 
that any arrangement for a permanent stay had been 
made. Magee v. Pacific Imp. Co. (Cal.), 33 Pac. Rep. 
172. 


MUNICIPAL CORPORATIONS—OFFER OF REWARD.— 
The city charter of Lancaster authorizes the councils 
to transact business by an order or resolution, and 
provides that it shall not be necessary for any order or 
resolution to be presented to the mayor for his approval. 
Held,that a resolution by the select council and the com- 
mon council directing the mayor to offer a reward for 
the conviction of any person setting incendiary fires, is 
binding on the city only during a reasonable time, and 
that seventeen years after the date of the resolution 
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and ten years after the last proclamation thereunder is 
not such a reasonable time. Shaub v. City of Lancas- 
ter (Penn.), 26 Atl. Rep. 1067. 


NEGLIGENCE — INJURIES FROM CHARGED WIRE.— 
Where a telephone company has permission from an 
electric light company to string its wires along the lat- 
ter’s poles when the telephone company wishes to con- 
nect a residence where it has no poles, and the tele- 
phone company disconnects a residence, and, instead 
of removing the wire, coils it up, and hangs it on an 
electric light pole, the telephone company is bound to 
jook after the wire; and if it fails to do so, and the 
electric light company remove the pole, and hang the 
wire ona telephone pole, where it becomes charged 
with electricity from an electric light wire, and injure 
a pedestrian on the sidewalk, the negligence of the 
telephone company is the proximate cause of the acci- 
dent. Ahern v. Oregon Telephone & Telegraph Co. 
(Oreg.), 33 Pac. Rep. 403. 


PRINCIPAL AND AGENT— AUTHORITY OF AGENT.— 
The Supreme Court of Alabama, in Simon v. Jobnson, 
13 South. Rep. 491, decide that a travelling salesman 
selling by sample for credit or cash, to be paid on re- 
ceipt of the goods, has no implied authority to collect 
the money agreed to be paid and that a custom in the 
town in which the goods were sold to pay such sales- 
men is not binding on non-resident principals in the 
absence of evidence of notice to them of such custom. 


RECEIVING OF DEPOSITS BY AN INSOLVENT BANK.— 
A banker who, after collecting money for a customer, 
induces the customer, while it is still in his possession, 
to loan it to the bank, by falsely pretending that the 
bank is solvent, when he knows or has reason to be- 
lieve that it is not, is guilty of ‘‘obtaining” money 
under false pretenses, within the meaning of General 
Statutes, article 13, chapter 29, section 2, since it is only 
in cases where the delivery of property is necessary in 
order to deprive the owner of it that the false pretense 
must relate to such delivery. Ky. Ct. App., 1893. Com- 
monwealth v. Schwartz, 8. W. Rep. 


SET-OFF OF DEPOSITS AGAINST UNMATURED NOTES.— 
When a person entitled to share in the distribution of 
a trust fund is also indebted to the fund, and is insol- 
vent, his indebtedness may in equity be set off against 
his distributive share; and the right of set-off will not 
be defeated by the assignment of his claim, though 
made before the amount of his indebtedness or dis- 
tributive share is ascertained. Each shareholder of a 
national banking association is individually liable for 
ite debts to the extent of the amount of his stock at its 
par value, in addition to the amount invested in the 
shares held by him; and a receiver appointed to wind 
up the affairs of such an association that has become 
insolvent is authorized, under the direction of the 
comptroller of the currency, to enforce the liability of 
ites stockholders, and collect from each of them the 
necessary amount, up to the extent of his liability, for 
the payment of the creditors. The indebtedness of the 
stockholders on their individual liability, together 
with the other assets of the insolvent bank, constitute 
a trust fund for the benefit of its creditors; and in 
equity such indebtedness of a stockholder who is in- 
solvent may be set off against a dividend payable out 
of the trust fund, on a balance due him on his deposit 
account with the bank at the time of ite failure. An 
assignment by the stockholder of bis claim against the 
bank, before the direction of the comptroller to en- 
foroe his liability, but after the insolvency of the bank, 
does not affect the right to set off his liability against 
the dividend due on his claim, nor does the fact that 
the comptroller, at the time of the assignment, had 
not determined the amount necessary to be collected 
from the stockholders for the payment of the credit- 





ors. It is sufficient that such direction has been given, 
and amount sv determined, when the set-off is made, 


Ohio Sup. Ct. King v. Armstrong, W. E. Rep. 


WRIT OF ERROR—ESCAPE OF ACOUSED.— In Gentry 
v. State, decided by the Supreme Court of Georgia in 
July, 1893 (17 S. E. Rep. 956), the following is the of- 
ficial syllabus: ‘‘ When a criminal case involving a fel- 
ony has been brought to this court, and the accused 
escapes from jail and becomes a fugitive from justice, 
and this court is informed of these facts by affidavits 
from the proper officers, the writ of error, although 
the case has been argued, if not decided before the 
escape takes place, will be dismissed, after giving the 
accused a reasonable time to surrender himself to the 
proper custody, so as to insure submission to the judg- 
ment of this court when rendered.”’ 


Qe 


DEATH OF MR. JUSTICE MACOMBER. 


HE Hon. Franci8 A. Macomber, for nearly fifteen 
years one of the justices of the Supreme Court of 
the State of New York, died at his residence in Roches- 
ter on the 13th instant, aged fifty-five years. The Post- 
Express of that city says that for the last six months 
Judge Macomber had been in failing health, and 
though he suffered terribly, hope was kept up to the 
very last. There were reports that he was suffering 
from a necessarily fatal disease, but the exact nature 
of it is not even now known, though it is considered 
to have been of a cancerous nature. A few days ago 
he took a severe cold and though be was probably suf- 
fering from a fatal illuess and had been emaciated to 
the shadow of himself, he might have survived much 
longer had it not been for this misfortune. His sys- 
tem was in no condition to stand this shock, and it 
soon became evident that his end was near. For the 
last twelve hours he was unconscious. He had been 
for a long while unable to see friends when they called, 
but was occasionally strong enough to be taken out for 
a drive. 

Francis A. Macomber was born in Alabama, Genesee 
county, New York, April 5, 1837, of Scotch parentage. 
He prepared for college at Middlebury Academy, and 
entered the University of Rochester, graduating ina 
full classical course in 1859. He began the study of 
law soon after graduation, and in December, 1861, 
commenced the practice of his profession in Rochester. 
He continued this practice until 1878 when he was 
elected to the Supreme Bench. His duties in connec- 
tion with this office began on January 1, 1879. In Feb- 
ruary, 1889, he was appointed by Governor Hill to the 
appellate branch of the Supreme Court, known as the 
General Term of the fifth judicial department. 

The writings of Judge Macomber consist chiefly of 
legal opinions, which may be found in Hun’s Reports, 
the State Reporter, the New York Supplement and 
other reports devoted to special subjects, and of essays 
and orations delivered on various occasions. The Uni- 
versity of Rochester conferred upon him the degree of 
Master of Arts in course and degree of Doctor of Laws 
ou June 14, 1887. He was a trustee of the University. 

Judge Macomber was elected in 1878 by a plurality 
of eight thousand votes over his Democratic opponent, 
and last year received the united support of Republi- 
cans and Democrats. He was little known to New 
Yorkers, as he was not among the judges frequently 
assigned to assist the Supreme Court of that district, 
and he was not among the members of the recent 
Second Division of the Court of Appeals. 

The Tribune said recently: 

“Among Judge Macomber’s opinions recently re- 
ported was one in the case of Wilson against Heath, in 
which the facts were peculiar. A young woman, Liz- 
zie Wilson, began suit to obtain $2,000, a wedding oute 
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fit, and a share in the estate of Orin Heath. She pro- 
duced a badly spelled and unpunctuated document, 
bearing the name of Orin Heath at the bottom, certi- 
fying that if Lizzie Hannan ‘stays with him and goes 
by the name of Lizzie Heath and his daughter he 
would Provide for hir in every respect as his own 
Child if She gets married and sattle in life I do bind 
Myself to Pay Hir Two thousand dollars also give hir 
a good fitout and She will also have a Daughters share 
in all that [ have.’ The gir! was one of eleven children 
of Robert Hannan, and when ten years old went to 
live with Orin Heath and his wife, and remained in 
the family for seventeen years, being usually known as 
Lizzie Heath. After the death of Orin Heath the 
young woman began the suit, but the authenticity of 
the document on which she relied was attacked, and it 
was declared by counsel that her father wrote the 
whole paper, including the signatures. The plaintiff 
was unsuccessful, but a judge afterward granted a new 
trial on the ground of newly-discovered evidence, as 
some additional witnesses had been found who testi- 
fied that Heath had spoken of adopting the girl. Judge 
Macomber, at the General Term, analyzes the whole 
new testimony, and decides with his associates that it 
was not sufficient to warrant the granting of the new 
trial. In others of his opinions reported within a few 
weeks Judgs Macomber holds that entry ina ledger 
kept by the defendant personally, and not in a mer- 
chant's book of account, should not have been received 
in evidence; and in another case, that in an action by 
attorneys for professional services, a hypothetical ques- 
tion to a witness is inadmissible when the witness is 
allowed to take into account his own personal knowl- 
edge of the facts as well as the facts stated hypothetic- 
ally.” 

BENTON’S RUSE T0 GET A VOTE IN THE 

SENATE. 


X-SENATOR DOOLITTLE of Wisconsin, speak- 

ing of Thomas H. Benton’s success in securing 

the passage of the famous expunging resolutions in 
Jackson’s time, says: 

“In February, 1857, just after my election as senator 
from Wisconsin, on my way to Washington to attend 
aspecial session of the Senate upon ‘the inauguration 
of President Buchanan, I called upon Gen. Fremont, 
then living in the city of New York. I was introduced 
to him by Thomas H. Benton, and, at the same time, 
to Mrs. Fremont, the daughter of the great ex-Senator. 

“T found Benton in the library playing with his 
grandchildren—rolling silver dollars on the floor—for 
he had just come from a lecturing tour in New Eng- 
land and his pockets were well filled with the hard 
cash. I was presented by Gen. Fremont as the newly- 
elected senator from Wisconsin. Benton rose to his feet, 
took me by the hand and said: ‘I am glad to meet you, 
sir; a young senator from a young State, sir. Perhaps, 
from thirty years’ experience in the Senate, I may tell 
you something about the Senate you do not yet know, 
sir. Do you know, sir, where the strength of the Sen- 
ate lies?’ 

“To this inquiry I replied that about twenty years 
before I visited Washington and for two or three 
weeks looked upon the Senate from the gallery when 
he and such men as Webster, Clay, Calhoun, Preston, 
Wright and Buchanan were the great leaders in that 
body. Asa youth, it seemed to me the strength of the 
Senate was in its great men and in their character and 
brains. 

“In his emphatic way he said: ‘ Young man, let me 
tell you what perhaps will surprise you. The strength 
of the Senate is in their bellies, sir! In their bellies, 
sir! Shall | tell you how I carried through the ex- 
punging resolutions in Jackson’s time? We held cau- 
cus after caucus and_agreed several times when we 





would bring the question to a vote. But, on trial, we 
failed from time to time. Whenever the majority at- 
tempted to sit the matter out, about nine o’clock in 
the evening Mr. Clay, who led the minority, would rise 
and move to adjourn. The yeas and nays‘would be 
demanded and the motion would be lost. Then per- 
haps Mr. Webster would rise, and, in his solemn way, 
move to lay the matter on the table. Another call of 
the yeas and nays, occupying fifteen minutes, would 
declare the motion lost. Then, after some speaking or 
parliamentary skirmishing, Mr. Clay would rise again 
and move to adjourn. By this time it would be ten 
o’clock and some of the majority would begin to say: 
‘It is useless; we had better adjourn,’ so an adjourn- 
ment would be acquiesced in. 

** After several such trials and failures to come toa 
vote [ resolved to make provision for the weak ones on 
our side and to take away from the opposition all rea- 
sonable excuses for adjournment. 

“* Another time was agreed upon in caucus for a 
vote—with a firm resolve to sit it out to afinish. I 
went to Gautier’s and ordered a supper for sixty men 
to be sent to my committee room at eight o’clock 
sharp that evening. LI ordered him to have it either 
hot or cold. I did not care which. But one or the 
other, sure—not lukewarm, sir! 

“*When the time arrived for voting, before any be- 
gan to show signs of weakness on our side, I sent a 
page around the Senate to inform all our friends there 
was a supper awaiting in my committee room. About 
nine o’clock Mr. Clay, as usual, rose and moved that 
the Senate do now adjourn. While the yeas and nays 
were being called I sent a page to Mr. Clay and Mr. 
Webster to inform them that supper with refresh- 
ments was provided in my committee room and that 
they and all their friends were cordially invited. 

***The result was that about ten o’clock that night 
the Senate came to a vote and the famous expunging 
resolutions were passéd. 

*** Now, young man, you see what I tuld you is true. 
The strength of the Senate is in their bellies, sir! In 
their bellies, sir!’’’—Chicago Herald. 

PS ar et 


A TRADE CUSTOM IN QUESTION. 


UDGE INGRAHAM, of the New York Supreme 
¢ Court, has dissolved a preliminary injunction ob- 
tained by Walter B. Saunders, of Philadelphia, against 
Sabiston & Murray, of New York city, in a suit against 
the latter and Young J. Pentland, a British publisher. 
Mr. Saunders was the original publisher of Keating’s 
Dictionary, a medical work, sold in this country at $5 
a copy, and he sold to Pentland the sheets for five hun- 
dred copies for the British market at a rate less than 
$2avolume. He afterward learned that Sabiston & 
Murray bad on hand sheets for one hundred and fifty 
copies, which they had bought cheap from Pentland, 
because they sold slowly in England. Fearing a cut 
in the price, Saunders brought an action for an injune- 
tioug basing the suit upon a custom alleged to prevail 
in international trade between publishers, that where 
the vendor sells lots of more than one hundred sheets, 
the purchaser acquires the exclusive right of sale in his 
country, with the understanding that none of the 
sheets sold to him shall be put on the market in the 
vendor’s country. Judge Ingraham, in refusing to con- 
tinue the injunction, took the view that there was not 
sufficient proof before him to establish the custom. 
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PAIRING IN THE HOUSE OF LORDS. 


N the recent division on the Home Rule Bill in the 
House of Lords there were two sets of pairs.- Lord 
Aberdeen “ paired ” with Lord Tweedmouth, and Lord 
Chichester ‘‘ paired ’’ with Lurd Rowton. “ Pairing ”’ 
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in the Lords is a very recent practice. Not only those 
peers who are present may vote in a division, but, on 
certain questions, absent peers are entitled by ancient 
usage, regulated by several standing orders, to vote by 
proxy. In 1867 however a Lords committee recom- 
mended that the practice of using proxies should be 
discontinued, and on March 31, 1868, the House agreed 
to the following standing order: 

“ That the practice of calling for proxies on a division shall 
be discontinued, and that two days’ notice be given of any mo- 
tion for the suspension of this standing order.” 

No attempt has since been made to suspend this or- 
der, and the practice, though capable of being revived 
on any occasion at the pleasure of the House, may be 
regarded as in abeyance. See May Parl. Pr. 417. 

When the Reform Bill was rejected by the House of 
Lords on October 8, 1831, out of one hundred and fifty- 
eight peers who voted for the bill there were thirty 
proxies, and out of one hundred and ninety-nine peers 
who voted against the bill there were forty-nine prox- 
ies.—London Law Times. 








PRESERVING THE PROPRIETIES. 


T is a matter for common and commending remark 
among laymen and lawyers that the dignity and 
propriety displayed in the Federal court-room during 
its sessions here are as unique as they are admirable. 
The most noticeable and distinguishing feature of 
Federal court decorum is the manners of the attorneys 
in attendance. They realize apparently that they must 
observe more strictly there than elsewhere the rules of 
courtesy toward the court, the litigants and their 
brother attorneys. They do not shout and rage orsay 
insulting and sarcastic things. They refrain from 
trying to bulldoze witnesses, and they come nearer be- 
having like perfect gentlemen than in any other court. 
It is perhaps impossible to expect the same decorum 
from attorneys in the local courts as is exacted from 
them in the Federal court. A very able member of 
the Council Bluffs bar is authority for the statement 
that this must be so because the District Court judges 
are elected periodically from among the ranks of law- 
yers. 

They serve for short terms, whereas the Federal 
judge, holding office by appointment, holds it during 
life or during good behavior. 

However this may be, Judge Woolson laid downa 
rule in Federal court the other day which might be en- 
forced by District Court judges to the great relief of 
court spectators and a large majority of the bar. 

It was in the trial of an alleged train robber. A wit- 
ness was relating how he found the defendant trying 
to steal a ride on the platform of the car and compelled 
him to get off. The witness was asked to state the 
exact language used by the defendant when he was 
put off the car. The attorney for the defendant ob- 
jected. 

Judge Woolson said the question was relevant, 
material, competent and all that, but he cautioned the 
attorneys and witness that they must observe the 
proprieties of the court-room. No obscene language 
would be tolerated, even in a relation of what has been 
said. He refused to permit foul language to be uttered 
in the court-room simply because it had been used 
elsewhere. 

The result was that the prosecuting attorney, by 
_ direction of the court, took the witness one side, 
learned privately what the language was which was 
sought to be drawn out, the judge was informed and 
then decided whether the witness might repeat it. 

It was an incident in grateful and refreshing contrast 
to the freedom sometimes allowed attorneys in local 
courts where the court and spectators are compelled 
to hear foul, disgusting language which would disgrace 











TWO HONOR STUDENTS. 


HE two honor students of the last of class of fifty 
who applied to the General Term of the Supreme 
Court in the city of New York last week, for admission 
to the bar were Edwin Foggin, who is totally blind, 
and Miss Kate E. Hogan, a teacher in the West Fifty. 
second street public school. Mr. Foggin will, in all 
probability, go into partnership with some lawyer in 
this city and act in the capacity of office member of the 
firm. He has all his law read to him, and his memory 
is so retentive that he can repeat almost word for word 
what he has heard. Only one other case of a blind 
lawyer is known of in this State, that of Edward Ull- 
man, of Buffalo. Mr. Uliman has his law read to him 
also. He isa proficient writer, which Mr. Foggin is 
not. Mr. Ullman uses a typewriter with raised letters 
on the keys, and he can write a letter as quickly asa 
stenographer. 

Miss Katherine E. Hogan, who passed the second 
highest examination, is attractive in appearance, is 
about thirty-five years old, and has hair prematurely 
gray. She passed almost as high an examination as 
Mr. Foggin, and was complimented by the board of 
examiners. She has taught school for fifteen years. 
Her branches have been languages and geology, and 
she has written a text-book on geology which isa 
standard in public schools. Miss Hogan was second in 
a competition for a prize offered by the Spanish govern- 
ment for an article on Columbus, and received a letter 
from the Duke de Veragua complimenting her effort. 
She will open a law office in New York, and will try to 
work up a practice among ladies who have property 
and do not know how to manage it. 


—_————__e—__—__—_— 


JUSTICE IN THE NAVY—ANNUAL REPORT 
OF THE JUDGE-ADVOCATE-GENERAL. 


UDGE-ADVOCATE-GENERAL LEMLY, in his 
annual report to the secretary of the navy, givesa 
detailed account of the operations of his office during 
the pust year. There, were ninety-nine general courts- 
martial ordered for the trial of thirteen officers and 
eighty-six enlisted men. Ten cuourts of inquiry and 
boards of investigation were ordered. Most of the 
trials were for desertion. Scandalous conduct was the 
second most numerous offense. 

It is recommended that Congress take such action as 
may be necessary to enable naval courts-martial and 
courts of inquiry to summon civilian witnesses whose 
testimony may be required in order that the adminis- 
tration of justice may not be defeated. Another re. 
commendation is that the President be empowered to 
prescribe limits of punishment which shall not be ex- 
ceeded by naval courts-martial. 

In order to prevent a continuance of the present in- 
equality of punishment resulting from suspension of 
officers from duty, and as a means of equalizing the 
sentences of officers, it is suggested that courts-martial, 
in the case of an officer found guilty of an offense for 
which greater punishment is not deemed necessary, 
should, instead of suspending him from duty, sentence 
the accused to be reduced a certain number of files, or 
to retain his present number on the list until he shall 
have lost a certain number of files in his grade. 

It is recommended that the act of October 1, 1890, 
regulating promotions in the army be made to apply to 
promotions in the navy. 


NATURALIZATION OF ENLISTED MEN. 


In a chapter on the naturalization of enlisted men in 
the navy the report says: 

“Section 2170 of the Revised Statutes of the United 
States provides that ‘no alien shall be admitted to be- 





a saloon ur a brothel.—Omaha World-Herald. 
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five years next preceding his admission resided within 
the United States,’ aud by section 2165 it is further 
provided that ‘it shall be made to appear to the satis- 
faction of the court admitting such alien that he has 
resided * * * within the State or Territory where 
guch court is at the time held, one year at least.’ 

“Tt would seem that upon considerations of public 
policy, naturalization laws should be so framed as to 
permit, if not to require, enlisted men serving upon 
our vessels of war to become citizens of the United 
States. Instead, the statutory provisions above quoted 
practically deprive an eulisted man who is an alien of 
the privilege of becoming a citizen so long as he con- 
tinues in the navy. It is only by leaving the navy for 
a time, at least, and thus giving up the advantages of 
continuous service, that such alien can become a 
citizen. Cases have recently come to the attention of 
this office wherein enlisted men have rendered honor- 
able service in the navy for‘a period of more than 
twenty years without becoming citizens of the United 
States. 

Section 2174 of the Revised Statutes extends to any 
seaman who declares his intention to become a citizen 
of the United States, and who shall have served three 
years on board a merchant vessel of the United States, 
subsequent to the date of such declaration, the privilege 
of admission to citizenship, and section 2166 provides 
that any alien of the age of twenty-one years and up- 
ward who has been honorably discharged from either 
the regular or volunteer forces of the United States 
army shall be admitted to become a citizen of the 
United States without any previous declaration of his 
intention to become such, upon proofs of one year’s 
residence within the United States previous to his ap- 
plication to become a citizen. 

“While the naturalization of our merchant seamen 
and of enlisted men serving in the army is thus prop- 
erly provided for, the statutes contain no similar clause 
conferring like privileges upon enlisted men serving 
upon our vessels of war. This is an unnecessary and 
unjust discrimination against enlisted men in the 
United States navy. The hardship resulting from this 
state of affuirs is increased by the following provision 
incorporated in the ‘act making appropriations for the 
payment of invalid and other pensions of the United 
States for the fiscal year ending June 30, 1894, and for 
other purposes :’ 

“<«That from and after June 1, 1893, no pension shall 
be paid to a non-resident, whois nota citizen of the 
United States, except for actual disabilities incurred 
in the service.’ 

“It is recommended that the particular attention of 
Congress be invited to this subject, in order that such 
legislation may be enacted as will correct the evils re- 


ferred to.’’ 
ae a ee 


LOTTERIES IN TEXAS—BOGUS INVESTMENT 
COMPANIES TO BE SUPPRESSED. 


T the instance of the commissioner of insurance 
and statistics, the attorney-general of Texas is 
how busily engayed in ferreting out certain invest- 
ment companies which are attempting to organize 
under the laws of that State and do business there. 
The commissioner, in his report to the attorney- 
general, says that the bond investment companies of 
other States are doing business here illegally, and de- 
mands the cancellation of their charters. The com- 
missioner says that these organizations thrived in 
Massachusetts, that they were finally driven out of 
there and are now infesting Texas. He charges that 


these organizations are nothing more than lotteries, 
and cites the August bulletin of the Guarantee Invest- 


in the same time paid twenty-six bonds of $1,000 each, 
at an average cost to the holder of $30. 

This statement alone, he argues, should be sufficient 
to condemn the company with all thinking people. 
Nothing but the lottery feature of the concern could 
have enabled it to dispose of bonds amounting to 
25,000,000 in the short time of thirty days, and it can- 
not be gainsaid that when an investment is made of 
$30 in a bond company, or iu any business, and the 
purchaser receives in less than twelve months the sum 
of $1,000 in return for his investment, somebody is 
being robbed, for the other $970 was paid in by bond- 
holders with equal expectations, who took their chances 
and got left. 

The attorney-general will shortly institute suit to 
unceremoniously expel these concerns from the State. 
They have done an exceedingly lucrative business. 


>—_——— 
NOTES. 


“*STonE THE WomAN-—-LET THE MAN Go FREE.”’ 
Yes, stone the woman—let the man go free! 
Draw back your skirts, lest they perchance 
May touch her garments as she pass; 

But @ito him put forth a willing hand 
To clasp with his that led her to disgrace, 
Shut up from her the sacred ways of toil, 

That she no more may win an bonest meal 
But ope to him all honorable paths where he 
May win distinction. 


Give to him fair, pressed-down measures 

Of life’s sweetest joys. Pass her, O, maiden, 
With a pure, proud face, if she puts out a 
Poor polluted palm; but lay thy hand 

In his on bridal day, and swear 

To cling to him with wifely love and 

Tender reverence; trust him who led a 
Sister woman to a fearful fate. 


Yes, stone the woman—let the man go free! 

Let one soul suffer for the guilt of two. 

It is the doctrine of a hurried world, 

Too out of breath for holding balances 

Where nice distinctions and injustices 

Are calmly weighed. But ah, how will 

It be on that strange day of final fire and 

Flame, when man shall stand before 

The one true Judge? Shall sex make 

Then a difference in sin? 

Shall He, the Searcher of the hidden heart, 

In his eternal and divine decree, 

Condemn the woman and forgive the man? 
—New Albany Ledger. 

Legal phrases are, says the Dublin Telegraph, pecu- 
liar. Ina lease which was drawn the other day in Dub- 
lin one of the parties reserves ‘‘ the use and enjoyment 
of the asbpit.’’ 

Judge (to prisoner about to be sentenced)—‘‘ You 
have been convictec several times before, haven’t 
you?” Prisoner—‘ Yes, hour honor, but I've been ac- 
quitted several times, too.’’—Fliegende Blaetter. 





The women of Switzerland are organizing a move- 
ment to secure to themselves, legally, their own earn- 
ings, and also a portion of the husband’s earnings if, 
disregarding his duty, he alienates them from the sup- 
port of his family. 


‘«My dear,” said a lady to her husband, as she was 
looking over the newspaper, *‘ what are preferred cred- 
itors?”’ ‘* They are the—the—the creditors who never 
send in their bills. Leastways that’s the kind that I 
prefer.’’—Texas Siftings. 


Bailie Dykes, at Dumfries, Scotland, has decided 
that a man is not “‘drunk and incapable’’ if he-can 
move along the street holding on to the wall. This is 
better than the old definition that a man was not drunk 
who could lie in the gutter and hold on by the curb- 





ment Company, which says that that company disposed 
for the month of July of $5,000,000 worth of bonds, and 


stone.—Irish Law Times. 
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Judge (starting in to sentence a prisoner just con- 
victed of burglary)—‘“‘ The ingenuity—I am tempted to 
say genius—displayed in the commission of this bur- 
glary—”’ Prisoner (interruptingly)—‘‘One moment, 
your honor, 1 hope the reporters have caught that lit- 
tle compliment to my humble effort.”’ 


A lawyer’s work, like a woman’s, is never done; and 
the secret of personal ease and of longevity lies in the 
ability tostep in and out of the harness, without worry 
as to results, according to the immediate necessity for 
work or the present opportunity for relaxation and 
forgetfulness.—New York Law Journal. 


“T notice,” said the woman with the steel-bowed 
glasses, ‘“‘ that ifa married woman happens to get killed 
the papers announce that ‘Mary Smith, wifeof John 
Smith, was run over by the cars,’ for inatance. If John 
himself gets it there is not a word said of Mary, except 
to mention that he leaves » widow. And that’s why 
I’m kicking.’’ —Indianapolis Journal. 


Defendant was on trial for an assault committed by 
him on his mother-in-law. The prosecuting attorney 
announced that his evidence was closed. ‘* Why,’’ 
said the judge to him, ‘‘ you haven’t called the mother- 
in-law.”’ ‘* We expect to produce her, gour honor,” 
interposed counsel for the defense, ‘‘as a mitigating 
circumstance.” —Criminal Law Mayazine. 


When Sir James Fitzjames Stepben, under circum- 
stances that are still fresh in the public mind, resigned 
his judicial position, he took a semi-public farewell 
from bench and bar. [t wasadismal enough scene 
and when it was over, and as the judges were filing 
out, Mr. Justice Bowen is said to have muttered to one 
of his learned colleagues: 

“‘And may there be no moaning at the bar 
When I put out to sea.”"—Globe. 

The following is told of a Glasgow bailie: In Scot- 
tish courts of law witnesses repeat the oath with the 
right hand raised. On one occasion however the mag- 
istrate had a difficulty. ‘‘Hold up your right arm,” 
he commanded. ‘I canna dae’t,’’ said the witness. 
“Why not?” “Got shot in that airm.” ‘ Then hold 
up your left.” Canna dae that ayther—got shot in the 
ither ane, tae.”” ‘‘Then hold up your leg,’’ responded 
the irate magistrate. ‘‘No mancan be sworn in this 
court without holding up something.” 


The judicial or magisterial humorist, says the St. 
James’s Gazette, has one advantage—he can always get 
the last word. Itis told of the late Lord Bramwell 
that while making the usual “ Prisoner-at-the-bar”’ 
address toa man whom he was about to sentence, his 
sonorous periods were rudely interrupted by the crim- 
inal with the question, *‘’Ow much?” ‘* Eight years,”’ 
replied the judge, instantly. Similarly, when a pris- 
oner atthe Westminster Police Court told Mr. Shiel 
that he wouldn’t do it again, the worthy magistrate 
quietly replied: “No, I don’t think you will—for six 
months.” 


Nearly one hundred of thelawyers of Norfolk and 
Suffolk counties, Massachusetts, have united in a peti- 
tion to the Norfolk county commissioners to appro- 
priate a sum sufficient to enable the registrar of deeds 
at Dedham to make a consolidated index of the re- 
corded real estate transfers of Norfolk county. An 
effort will also be made to have the commissioners set 
aside each year a sum, not exceeding $2,000, for the 
purpose of making descriptive indexes of the recorded 
realty transfers. A descriptive index would result in 
less handling of the volumes of recorded sales and 
transfers, and would aid in preserving them, and 
would be a great time-saver for those looking up titles. 


A most inflexible, upright, and withal a merciful 


— 
a 


honor, Judge McDonnell, went to his physician on his 
way to court a few mornings since to have an injured 
arm dressed. The doctor detained him longer than he 
had expected, and the judge did not arrive in the court. 
room until ten minutes after the hour for opening 
court. Said his honor as he took his seat on the bench: 
“In accordance with the rules of this court every off. 
cer who comes in late is subject to a fine. The clerk 
will therefore enter a fine of $10 against the court for 
tardiness. Owing to the fact however that this is the 
first time that this thing has happened, and also that 
the court had to be detained in order to have its arm 
dressed, the clerk will remit the fine.” 


“* Jessel,”’ says an old friend, ** was a man who knew 
every thing and had done every thing. One day, in 
the Rolls, Chitty (now Mr. Justice Chitty) was argu- 
ing, and the difficulty of milking » cow somehow.came 
up. Says Chitty: ‘*There can be no difficulty in so 
simple an operation; no special skill is needed.” * Mr, 
Chitty,”’ said the Master of the Rolls, ‘did you ever 
try to milk acow?’’ ‘No, my lord, I can’t say I ever 
did.” ** Well, I have, and can tell you that it’s a very 
difficult thing indeed to do the first time; and milking 
& cow requires considerable special skill.’’ Two or 
three days before he finally gave up sitting his family 
were asking him to rest, and not encounter the worry 
ofahard day in court. ‘‘Oh, to-morrow,” he said, 
“ Bowen [now Lord Justice] is going to sit with me, 
and I shall have quite an easy day, since he is some as- 
sistance, and doesn't need continually to be kept from 
going wrong.”’—Law Times. 


McClure’s Magazine tells an amusing story of “‘ How 
ex-Speaker Reed Became a Lawyer.’’ It seems that 
Mr. Reed svon gave up school-teaching, and thinking 
that a young man would have a better chance out 
West, he went to California. Judge Wallace, after- 
ward chief justice of California, examined Reed for 
admission to the bar. It was in ’63, during the civil 
war, when the Legal Tender Act was much discussed in 
California, where a gold basis was still maintained, that 
Wallace, whose office adjoined the one where Reed 
wus studying, happened in one day, and said, “Mr. 
Reed, I understand you want to be admitted to the 
bar. Have you studied law?’ ‘“ Yes, sir; I studied 
law in Maine while teaching.” ‘* Well,’’ said Wallace, 
“T have one question to ask. Is the Legal Tender Act 
constitutional?’ “Yes,” said Reed. ‘* You shall be 
admitted to the bar,”’ said Wallace. ‘om Bodley, 4 
deputy sheriff, who had legal aspirations, was asked 
the same question, and he said *‘ No.’ “‘ We will ad- 
mit you both, for anybody who can answer off-hand a 
question like that ought to practice law in this country.’ 


Mr. Butcher, M. P., expressed in the House of Com- 
mons recently some curiosity as to why there should be 
an item in the estimates fora new great seal for Ireland. 
He was told that the old one was worn out, but how it 
came to be in that condition could not be stated. In 
England the occasions on which the great seal has to 
be renewed are rare. Itis of course renewed on the 
accession of a new sovereign, and in 1784, when it was 
stolen, a new one was made in its place; but we never 
heard of an English great seal being worn out. When 
it has to be renewed, the old one is ‘‘damasked”’ by 
the sovereign giving it a blow with a hammer, and it 
then becomes the perquisite of the lord chancellor. 
According to Lord Campbell, in his “ Lives of the 
Chancellors,” there was a contest between Lords Lynd- 
hurst and Brougham for the possession of the old seal. 
The former was chancellor when the order for a new 
great seal was made, and the latter occupied the posi- 
tion when the order for using such new seal was made. 
The King was appealed to, and directed that each 
should have one of the two portions of which the seal 





judge presides in the City Court of Savannah, Ga. His 





consisted.—Solicitors’ Journal. 
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ALBANY, OCTOBER 28, 1898. 


CURRENT TOPICS. 





T is quite evident that the millennium in politics 
has not yet arrived. A glance at the columns 

of the party organs for the past few weeks indicates 
that not only is partisanship as intolerant as ever, 
but that the tendency to raise personal issues and 
to discuss questions other than those relating to the 
capability of candidates, continues to be the marked 
feature of a political canvass. The experience of 
both parties in 1884 (when bitter and uncalled-for 
attacks were made upon the personal character of 
the candidates for the presidency, and a contest 
was carried on as to matters which had no relation 
whatever to public affairs) seemed for a time to have 
had a beneficial influence upon the press and the pub- 
lic, but this episode now appears to be overlooked 
orforgotten. The election of a judge of the highest 
court of the State calls for careful argument and 
calm consideration. We regret to be obliged to 
note the absence of both and a disposition to de- 
termine the controversy upon partisan considerations 
outside the question of fitness and ability. One of 
the great political parties has put in nomination a 
member of the New York city bar, of standing in 
the profession, who has heretofore been a candidate 
for judicial position, indicating that he is recognized 
as a man of capacity and character such as to render 
him a useful member of the court in the event of 
his election. That heis without judicial experience 
is a consideration which will have more or less 
weight with the bar, as its individual members may 
deem such experience desirable or necessary, nor 
does the fact that Mr. Bartlett is not prominent at 
the New York city bar as an advocate indicate in 
any way a lack of the judicial quality requisite in 
an appellate tribunal. Opposed to Mr. Bartlett is 
one of the members of the court, who during an in- 
cumbency of nearly two years, has discharged the 
duties of the office in a manner which has at least 
proved so satisfactory to the bar and suitors, as that 


no word of adverse criticism has been heard upon: 


his judicial career even during the heated controversy 
over the present election. Judge Maynard was, for 
atime, county judge of his county, and during Presi- 
dent Cleveland’s term held a quasi-judicial position 
a3 comptroller, and afterward as assistant secretary 
of the treasury, first under Daniel Manning and 
subsequently under Secretary Fairchild. His most 
active opponents credit him with a life-long record 
for honesty and integrity (only criticising his con- 
nection with the election cases in 1891) and with the 
utmost fairness and ability in the discharge of the 
duties of associate judge. The element of fitness 


and capacity for judicial office does not however at 
this writing appear to enter into the canvass, and 
the only question thus far considered by the press, 


VoL. 48 — No. 18. 


relates to the action of Judge Maynard in a matter 

connected with a heated political contest before he 

was appointed to the bench. Upon the wisdom and 

propriety of his action relative to the Dutchess 

county return, opinions widely differ. On the one 

hand, the Bar Association of the City of New York 

has placed itself upon the record from the outset 

in direct antagonism to him, and been active and 

energetic in its opposition, not only since his 
nomination but during the entire period he has 

been upon the bench. On the other hand, Governor 

Flower has twice appointed him to the position 

that he now occupies, the last appointment having 

been made against the earnest protest of the associa- 
tion and after full consideration by the governor of 
all the objections presented. After a very full in- 

vestigation in 1892, all the republican members of the 

judiciary committecs of both houses criticised his 

action with great severity, while the democratic 
majority with equal unanimity not only fully exone- 

rated him but highly commended his conduct as 
eminently proper and praiseworthy. It has been 

stated, apparently upon authority, that Judge May- 
nard’s appointment to the Court of Appeals was not 
only approved but requested by the members of 
both divisions of that court, six of the fourteen 
judges being republicans. His relations with the 
other members of the court have apparently been 
most cordial and friendly, and there has been 
nothing to indicate that the judges occupying the 
bench regard his conduct in this matter as in any 
way derogatory to his character or affecting his 
standing as a member of the bench. So wide a dif- 
ference of opinion leaves the field open for the 
widest latitude of discussion upon the subject con- 
sistent with a proper regard for the amenities of 
political life, and with a reasonable degree of re- 
spect for the bench of which one of the candidates 
is a member, and is likely to raise questions of 
political expediency rather than of professional fit- 
ness. It is not our intention to discuss the merits 
of this controversy, but to insist that a certain 
degree of propriety requires that the canvass should 
be conducted in such a way as that it shall not be 
an attack upon the honor and integrity of the bench 
of which Judge Maynard has been a member for the 
last two years, and as a member of which he has 
been entirely above and beyond criticism. It is 
claimed upon the one hand, that Judge Maynard by 
aiding the county clerk of Dutchess county to re- 
cover possession of a copy of a return relative to the 
senatorial contest,— which had been forwarded by 
the clerk pursuant to an order of the Supreme Court, 
but after another order had been procured directing 
him not to forward the paper, and after he had 
notice of the second order,— was a wrongful act, and 
this is based upon the fact that Judge Maynard rep- 
resented the board of State canvassers, including 
Comptroller Wemple, who was absent from his 
office, and that as the counsel for the comptroller, 
and by his authority, in obedience to the request of 
the county clerk, he delivered to him the return in 
It is urged that after the county clerk 





question. 
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had mailed the return, he lost all control over it and 
that it should have been placed upon the files of the 
office regardless of his wishes in the matter, or his 
desire to carry out the order of the court with 
reference toit. On the other hand, it is insisted that 
Judge Maynard not only acted properly, but that in 
aiding the county clerk to regain possession of the 
document in question, he was carrying out the order 
of the court directing him to hold and retain the paper 
in question. Upon this state of facts, the contro- 
versy is as to whether a great wrong was done or 
whether Judge Maynard acted entirely within the 
scope of the legal rights of all parties and performed 
his simple duty as counsel in aiding to enforce the 
order of the Supreme Court. The real question to 
be determined however is, which of the candidates 
is the better qualified for the position for which he 
is nominated ;— which will give the better satisfac- 
tion to the bar and deal most carefully and ably 
with the questions presented to the court for deter- 
mination. We should be glad to see the matter dis- 
cussed upon these lines and this questiou made a 
paramount one in the canvass, to the exclusion of a 
controversy upon which minds will differ according 
to the point of view of the critic, since the personal 
integrity of neither candidate (aside from the single 
question discussed with so much bitterness) is in 
any way impugned or affected. Is it not possible 
that the election of a judge of the highest appellate 
court of the State can be conducted in such a man- 
ner as to bring about a full and free discussion of 
the relative merits of the candidates for the position 
for which they are nominated without reference to 
questions of party politics or partisanships? What- 
ever may be the position of the political parties on 
the subject, the lawyers of the State have but little 
interest in any question save that of integrity and 
capability, and the bar has before it the duty of 
calmly and dispassionately considering the merits 
of the candidates, laying aside partisan feelings and 
political bias to the end that the most competent 
person may be selected for this high judicial posi- 
tion. 


While the bankers and other financiers are ab- 
sorbed in the agitation for repeal of .the silver- 
purchase act, the lawyers are most interested in the 
proposed bankruptcy law. There promises to be a 
close fight on the bankruptcy bill when it comes to 
a vote in the House of Representatives. The friends 
of the bill as reported, headed by Col. Oates of 
Alabama, declare that it might as well be killed 
altogether as to have the provision for involuntary 
bankruptcy stricken out or essentially modified. 
The opponents of the bill, on the other hand, are 
divided into several classes, as is indicated by the 
minority report which has been signed by seven 
members of the committee on the judiciary. This 
report declares that the signers, while differing 
among themselves as to the necessity for any bank- 
rupt law whatever and as to the character of such a 
measure, if any is desirable, unite in opposing so 
much of the bill reported by the committee as pro- 
vides for involuntary bankruptcy for any cause ex- 





— 
—— 


cept actual fraud. The signers of this report are 
Judge Culberson, the chairman of the committee, 
and Messrs. Stockdale, Goodnight, Lane, Bailey, 
Stone of Pennnsylvania, and Broderick. They are 
hoping to secure also the signatures of Judge Boatner 
of Louisiana and Mr. Terry of Arkansas. The 
minority have not fully determined upon what 
proposition to mass theirstrength. Judge Culberson 
and Mr. Builey are in favor of a bankruptcy bill but 
opposed to involuntary bankruptcy except upon 
grounds of fraud. Mr. Bailey is preparing a bill 
similar to Judge Culberson’s bill in the fifty-first 
Congress which he regards more favorable to debtors 
than the bill before the House. He has not fully 
decided whether to offer this measure or simply to 
move tostrike out the definitions of involuntary bank- 
ruptcy on other grounds than those of fraud. Mr, 
Bailey does not propose to filibuster against the bill 
and believes that a majority of the House will vote 
to amend it. Major Kilgore of Texas reserves his 
decision as to filibustering until he learns the 
strength of the two sides. He is willing to seea 
bill passed with the involuntary clauses stricken out 
and believes that it will prevail. Judge Torrey has 
not been in Washington during the present session 
and the forces behind the bill seem to be much less 
compactly organized than in the last Congress. It 
is claimed by its opponents that even if it passes the 
House in its present form, it cannot pass the Senate. 
Senator George of Mississippi and other members 
of the judiciary committee are opposed to it unless 
the involuntary clauses are modified. The bill can- 
not be defeated in the House by filibustering if the 
majority desires to pass it, for Speaker Crisp assured 
Col. Oates long ago that a closure order would be 
forthcoming from the committee on rules if it were 
needed. The committee prefers not to report such 
an order except in cases of necessity and will wait 
until the latter comes to an issue before reporting 
it for the bankruptcy bill. 


The House judiciary committee has authorized 
Mr. Oates of Alabama to report favorably his bill 
amending the naturalization laws of the United 
States. The bill prohibits the naturalization of any 
alien who has ever been convicted of a felony or 
other infamous crime or misdemeanor involving 
moral turpitude, or who is an anarchist or poly- 
gamist, or who immigrated to this country in viola- 
tion of law. An alien to be naturalized is also re- 
quired to be able to read the Constitution and must 
reside continuously in the United States for five 
years and in the State or Territory in which he 
makes application for one year. The penalty for 
swearing falsely to a naturalization petition is made 
punishable by a fine of $1,000 or imprisonment at 
hard labor for five years, or both. Mr. Oates in his 


report on the bill will refer to the investigation 
made by the committee in the forty-ninth and fifty- 
second Congresses. In the former investigation it 
was shown that one court in Brooklyn was used by 
imposition and fraud for naturalization by a com- 
bination of lawless men who would naturalize and 
make full-fledged citizens of aliens three days after 
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they landed for $25. The latter investigation re- 
lated to the action of the courts of Boston. Testi- 
mony taken by the committee shows that seventy- 
five per cent of all the inmates of lunatic asylums 
and poor-houses are of foreign birth. 


Mr. Chapman W. Maupin has written for the 
Washington Evening Star an elaborate article in ad- 
yocacy of revision and codification of the laws of 
the District of Columbia which consist: 


1, Of so much of the laws of the State of Mary- 
land existing in the District on the 27th day of 
February, 1801, as remains unchanged by Congress, 
or by authority thereof. R.S. D. C., § 92. 

2. Of acts of Congress relating specially to the 
District, the Constitution of the United States, and 
all such laws of the United States as are not locally 
inapplicable. R. 8S. D.C., § 91. 

8. Of acts of the defunct legislative assembly of 
the District. 

4, Of all such laws and ordinances of the cities 
of Washington and Georgetown, and of the levy 
court of the District, not inconsistent with other 
laws of the District as remain unmodified or un- 
repealed by Congress, or by authority thereof. R. 
§. D. C., § 91. 

The laws of the State of Maryland on the 27th 
day of February, 1801, consisted of the common 
law of England, such of her statutes as by experi- 
ence had been found applicable ‘‘to the local and 
other circumstances” of the people of Maryland, 
and had been introduced, used and practiced in 
their courts of law and equity (bill of rights of 
Maryland) and of acts of the colonial and State 
Legislatures. 


Several features of the law of real property exist- 
ing in the District of Columbia have long since 
ceased to be law in most of the States, and will 
doubtless prove a surprise to those who are accus- 
tomed to the modern rules respecting the creation 
and limitation of estates. 


1. Words of inheritance are necessary for the 
creation of a fee-simple; that is to say, that if land 
be conveyed to John Smith without mentioning his 
heirs, he will take only an estate for his life. 

2. Estates tail special exist; that is to say, that 
if land be conveyed to John Smith and the heirs of 
his body by his present wife, Jane, the heirs described 
will be entitled to that land on his death, unless he 
has disposed of it by deed in his life-time, which, by 
statute, he is allowed to do; but he cannot dispose 
of the land by will. 

3. A widow is not entitled to dower in an equit- 
able estate; that is to say, if John Smith should 
mortgage his land to secure a debt, his wife joining 
in the mortgage, and there should be a surplus after 
satisfying the debt by foreclosure, his wife would 
not be entitled to dower in that surplus. Nor, if 


he should purchase land in his life-time and pay the 
purchase-money in full, and fail to take a convey- 
ance thereof before his death, would she be entitled 
to dower in that land. 


4. The purchase of pretended titles is prohibited ; 
that is to say, if John Smith should buy land from 
one who is not in possession, and take from him a 
deed of bargain and sale, no title passes. 

5. The right of survivorship between joint tenants 
exists; that is to say, if John Smith and William 
Brown buy land and take a conveyance to them- 
selves, and one of them dies, the whole goes to the 
survivor as his absolute property. 

6. The rule in Shelley's case is in force; that is to 
say, if land be conveyed to John Smith for his life, 
and after his death to his heirs, the latter take noth- 
ing under the will, and John Smith has the absolute 
ownership of the land, and may dispose of it as he 
pleases. 

7. A particular precedent estate is necessary to 
support a contingent remainder; that is to say, if 
land be willed to John Smith for life, and after the 
death of his wife, to go to their children, and John 
Smith should die before his wife, the children 
would take nothing under the will, and the land 
would go back to the testator’s heirs. 

8. A judgment is not a lien on equitable estate; 
that is to say, if John Smith recovers a judgment 
against William Brown, and causes it to be docketed, 
he acquires no priority thereby over subsequent 
judgment creditors, as to lands owned and paid for 
by Brown, but of which he has received no con- 
veyance. 

9. Lastly. Neither a lis pendens nor attachment 
is required to be docketed as against subsequent 
purchasers or creditors; that is to say, if John 
Smith buy land of William Brown at a time when a 
suit against Brown to recover that land, or to attach 
it for his debts, is pending, the land would be liable 
in Smith’s hands to such judgment or decree as 
might be rendered in the suit, though no memoran- 
dum of the suit and its object, other than the mere 
title thereof, be docketed or recorded. 

These are only a few of the particulars in respect 
of which the District of Columbia may be said to 
live in the last century. In most of those recited, 
and in many others besides, the State of Maryland 
and Great Britain, from whom the District derived 
her system, have departed from her, and have left 
her an isolated monument of the law of past ages. 


The case of City of Norfolk v. Chamberlain, lately 
decided in the State of Virginia, is commented upon, 
in a recent number of the Central Law Journal, 
with a view to ‘‘ how far a municipality may go in 
making improvements, such as sidewalks and sewers, 
and compel the owners of property abutting on the 
improved streets to pay for them.” In this case the 
city council of Norfolk took by condemnation pro- 
ceedings almost half of a vacant corner lot in order 
to widen one of the streets. The remaining part 
was practically valueless, being a very narrow strip 
along the newly-widened street the entire depth of 
the original lot. The city council next voted to 
build a sewer through this street, and assessed the 
narrow strip for betterments considerably more than 





was paid for the part taken under the condemnation 
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proceedings. An injunction restrained the collec- 
tion of the assessment, and the Supreme Court made 
the injunction perpetual. The general doctrine is 
that where needed improvements are made, the 
owners of property specially benefited should bear 
& greater proportion of the expense than the general 
tax payer. This doctrine however is rather flexible, 
as applied in the several States. New York took 
the strongest ground in favor of local assessments 
in the early and now leading case of People v. Mayor 
of Brooklyn, 4 N. Y. 419, which seems to be based 
upon the idea that the Legislature is possessed of 
inherent and absolute power over the subject of 
taxation, and may therefore arbitrarily distribute 
the burden of taxation, or authorize municipal cor- 
porations todo so. This strong ground is denied 
in Illinois (Chicago v. Larned, 34 Ill. 203, and Ottawa 
v. Spencer, 40 id. 211), but it is conceded that as- 
sessments may be made for actual benefits, the 
rest to be paid by general taxation. 
vania takes practically the same ground in Ham- 
mett v. Philadelphia, 65 Penn. St. 146, the Case of 
Washington Avenue, 69 id. 352, and Seely v. 
Pittsburgh, 82 id. 360. In McBean v. Chandler, 9 
Heisk. 349, the Supreme Court of Tennessee ap- 
proved the Illinois decisions, and held that it is be- 
yond the power of the Legislature to authorize a 
municipality to pave its streets and charge the cost 
thereof on the adjoining lots in proportion to their 
frontage. And even in this State, in the later 
case of Guest v. Brooklyn, 69 N. Y. 506, the system 
as authorized and practised in New York and 
Brooklyn is condemned as ‘‘ unjust and oppressive, 
unsound in principle, and vicious in practice.” In 
the Virginia case, supra, a very elaborate opinion 
discussing the whole system of local assessments, 
declares the doctrine to be ‘‘untenable and the 
principle unsound, capable of being made the means 
of indirect confiscation of property without com- 
pensation, and, in fact, often so used by over-zealous 
or unscrupulous city councils.” 


The necessity of a complete and succinct com- 
pilation and revision of the laws of the District was 
felt at an early period. There have been five abor- 
tive efforts at codification. The first is entitled 
‘*Code of Laws for the District of Columbia,” and 
was published in 1819. It was prepared by Judge 
William Cranch of the Circuit Court of the District, 
in pursuance of act of Congress, April 29, 1816, 
authorizing the judges of the Circuit Court and the 
attorney for the District ‘‘to prepare a code of 
jurisprudence for the said district.” The whole 
work devolved on Judge Cranch. The next codi- 
fication was by Robert Ould and William B. B. 
Cross, commissioners, under act of Congress, March 
8, 1855, entitled ‘‘ An act to improve the laws of the 
District of Columbia, and to codify the same.” 
Another, entitled ‘‘ Laws of the District of Colum- 
bia,” was published at Washington in 1868, and 
printed at the government printing office, but con- 
tains no evidence of legislative sanction, and does 
not appear to be authentic. The fourth was made 


Pennsyl-. 





by George P. Fisher and others, commissioners, 
under an act of the legislative assembly of the Dis. 
trict, and was published in 1872 under the title 
‘* District of Columbia, Revision of Laws,” The 
fifth and last is styled ‘* Project for a Civil Code” 
for the District of Columbia, and was prepared and 
published in 1879 by Edward Chase Ingersoll, under 
an act of Congress, March 3, 1879. This production 
was more radical than any of its predecessors. It 
provides a new system of civil procedure and codifies 
the rules and principles of the common law in imita. 
tion of the modern ‘‘ code.” None of these various 
labors, all of which, except perhaps one, purported 
to be something more than compilations of existing 
statute law, appears to have proved satisfactory, 
and all of them repose on the shelves of our libraries, 
serving no other purpose than memorials of the dis- 
satisfaction of the people with the dispersed condi- 
tion of the statute law of the District, and of their 
unsuccessful efforts to bring it together. By act of 
Congress, March 2, 1889 (25 Stat. at Large, 872), 
the Supreme Court of the District was directed to 
appoint commissioners to ‘‘compile, arrange and 
classify, with a proper index, all statutes and parts 
of statutes in force in the said District, and relating 
to all such matters as would properly come within 
the scope of a civil and criminal code.” If there is 
to be any further legislation in regard to this matter 
before this work of compilation is completed and 
reported, Mr. Maupin suggests that the powers of 
the commission should be enlarged so as to authorize 
them not merely to compile but to revise the laws, 
subject of course to the final approval by Congress, 








The death of Judge Hugh L. Bond, of the United 
States Circuit Court of the Fourth Circuit, createsa 
vacancy ina high and important office, to be filled 
by Mr. Cleveland. The Fourth Circuit is composed 
of the States of Maryland, Virginia, West Virginia, 
and the two Carolinas. Judge Nathan Goff, of West 
Virginia, is the other judge constituting the Circuit 
Court, and the two Circuit judges of the Fourth 
Circuit, along with the chief justice of the United 
States, comprise the United States Circuit Court of 
Appeals for the Circuit. The salary of the Circuit 
judge is $6,000 a year. In appointing a successor 
to the late Judge Bond, the President has abundant 
material from which to select. The office is one of 
dignity and importance, is a life position, and 
with the liberal salary should command the best ma- 
terial. Mr. Cleveland will therefore have no diffi- 
culty in selecting a judge who will be satisfactory to 
the people and in sympathy with them, and who will 
possess the high qualities of learning, of dignity and 
a love of justice which the place demands. 


In the approaching constitutional convention in 
this State, the government of cities will be one of 
the most important subjects for discussion, and the 
delegates who will prepare themselves for that debate 
can find nothing more instructive than the letter 
from David Dudley Field printed in this issue of the 
AuBany Law JournaL. We commend Mr. Field’s 


suggestions to their careful consideration. 
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Columbia College, already probably the richest in- 
stitution of its kind in the country comes into another 
million of dollars through the bequest of Millionnaire 
Charles B. Beck of West Farms, who seems to have 
been a remarkable man. He was a lawyer who 
never practiced but simply took good care of the 
money that came to him from his relatives. The 
most that is known about him is that he was astrong 
Presbyterian and a lover of horses. So the Presby- 
terian missionaries and the Society for the Preven- 
tion of Cruelty to Animals receive large sums under 
his will. The bequest to Columbia is the largest 
that has come to it since Seth Low was made the 
president of the college. It will bea powerful help, 
especially in building up the law school, which is 
already one of the best in the country. 





Reform in the way jury lists are made up isa 
pressing question in Springfield, Mass., as it is in all 
the cities, and this is a matter too little discussed 
and pressed. Cases are not unknown where the 
suspicion grows that jurymen are, in some way or 
other, tampered with. When there is reasonable 
ground for believing that such charges have a basis, 
the duty of the bar association to take action is cer- 
tainly clear. It should probe, protest and seek to 
disbar if fraud exists. Not only is the honor of the 
lawyers concerned, but the very existence of justice 
itself. The strength and weakness of the jury 
system has been discussed time out of mind, but so 
long as it remains it should be administered with 
all the care and honesty possible. 





> 


EVOLUTION OF LAW. 


UMAN law for human government. Whata study 
that law presents! What a field it traverses! 
What marvels of prejudice it exhibits! What a wilder- 
ness of error it contains. What amplitude of reason 
it unfolds! 

But that law, with its infinity of good and evil, was 
not written at one bold stroke on tables of stone or 
papyrus roll. It isa growth of many centuries. With 
each step that man has taken, from the lawless past to 
the living present, has come also a law corresponding 
to the needs of the day and hour. New liberties, new 
rights, new privileges, have sprung up, grown and am- 
plified with the march of time and the growth of men. 

Liberty of speech has emerged from the bigoted 
past, where no man dared to speak, even remotely, of 
Church or State. It has passed the period when the 
Rev. William Hendley was indicted for preaching a 
charity sermon; when Sidney was beheaded for writ- 
ing his discourse on Government; when Seldon was 
sent to the Tower for drafting the celebrated Petition 
of Rights; when Thomas More was beheaded for “ con- 
structive treason "’ inrefusing to recognize the much- 
divorced Henry VIII as the head of the Church; when 
to comment on the ministers of the Crown was sedi- 
tious libel, and the publication of one’s own parlia- 
mentary speeches was followed by imprisonment and 
the burning of the books by the public hangman. 

By slow steps we have passed these milestones on the 
highway of freedom of speech, till to-day the right is 
everywhere admitted and secured by constitutional 
guaranty. 





marry the man of his choice or forfeit her property. It 


does not permit the husband to correct his wife with a 
club, nor invest him with her personal property; it 
does not now generally give him a superior right to the 
children of the marriage, nor allow him by will to ap- 
point a guardian who shall have a right to the custody 
of even infant children superior to that of the mother; 
it does not deny her equal education, nor the right to 
sell her property or make a will, nor does it disbar her 
the professions, nor render her ineligible to all of the 
public places of trust and profit. 

The law has grown broader and has reached up to 
higher ideas of justice and equity. The laborer feels 
its force. Servants are no more the subject of com- 
pulsory sale by the magistrate in open market or at 
the fair; their wages cannot legally be fixed without 
their consent; the employer caunot lawfully beat his 
servant into subjection, and the law does not deter- 
mine what kind of clothing he shall wear nor compel 
him to display the badge of his calling. 

The narrow and technical path to the temple of jus- 
tice has broadened into a highway. By statutes of 
amendment and reform, we have abandoned the super- 
refined, precise and formal pleadings of the common 
law, by which untold wrongs were done, have aban- 
doned the scores of fictions that made court records a 
mass of foolish falsehood—have abandoned the servile 
pleadings in old chancery, where the petitioner asked 
for justice “for the love of God and in the way of 
charity.’’ 

These monuments of learned folly and servile cant 
we have destroyed, and on their ruins have builded a 
broader aud more rational system, where plain state- 
ment takes the place of technical jargon, truth is sub- 
stituted for falsehood, fact for fiction, and honest de- 
mand for cringing supplication. 

The criminal law is even more prolific of example. 
The sanguinary code of a barbarous age has gradually 
disappeared. The one hundred and sixty offenses made 
capital by the Criminal Code when the American Revo- 
lution gave birth tothe republic, in the last century 
have diminished to murder and treason. Torture to 
compel confession is long since past. Mutilation by 
cutting off ears and eyelids and slitting nose and 
tongue, are but traditional barbarities. 

The branding-iron is gone, and the burning-stake 
abolished. The whipping-post, the pillory, and the 
stocks are memories only. Even the use of the duck- 
ing-stool, that fine old emblem of English equality and 
tenderness, has fallen into *‘ inocuous desuetude.” 

Ordeal—walking on red-hot bars of iron, or holding 
the hand in boiling water, ceased to be a mode of trial in 
the seventeenth century; tying and throwing into the 
river ceased as a method for determining witchoraft in 
the eighteenth, and personal combat or wager of battle 
ceased early in the nineteenth. 

The criminal-court trial has been remodelled. We do 
not refuse to allow the accused to call and examine 
witnesses; we do not deny him counsel; we do not 
shut his mouth from telling bis story under oath, ex- 
plaining his conduct or justifying his act. 

It may be that the pendulum of justice has swung too 
far from the stern and cruel rigor of the ancient law, 
and that too great laxity marks our criminal system; 
but to me it is better, far better thus, than to suffer 
the shame of an age that produced and endured a Jef- 
fries, who boasted that in a single circuit he bad tried, 
convicted and sentenced to torture and death two 
hundred and fifty-nine of England’s freemen. 

The times have moved away from the old to newer 
and better things. Step by step the law has risen to 
higher and purer ideals. One by one the leaves of the 
flower of justice have unfolded. It has not only risen 
higher; it has broadened to meet the demands of an 
active age. The railroad, the steamship, the telegraph, 





Woman is not now man’s slave. The law does not 
how give a guardian the right to compel his ward to 


the telephone, electricity, street-oar systems, patents 
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and copyrights, presented new questions and de- 
manded the exercise of new legislation and judicial 
thought. The demands have been met. The old lines 
of the law have been obliterated and the field of its do- 
minion widened to correspond to the broadened and 
broadening thought and activities of the closing nine- 
teenth century. 

Necessity was the mother of the new law on the 
newer subjects of its care, but what were the forces by 
which the wise and benign present evolved from an 
irrational ard malignant past, and what will be the 
forces by which a wiser future jurisprudence will be 
evolved from the present? 

The answer is, the irresistible pervasive influence of 
numbers with « common thought, which we call public 
opinion. Public opinion is the force that changes the 
old and creates the new laws on aland. It is the vital 
spark of all laws. Its presence is life, its absence death, 
in statute and rule alike. At their root laws are but 
the expression of this force. 

But public opinion, public sentiment and public 
thought is not a fixed and determined force. Educa- 
tion and art, moral sentiment and physical environ- 
ment—the slow forces that civilize and humanize the 
race—work a constant change. The public sentiment of 
yesterday is not in harmony with that of to-day, and 
to-day’s will discord with that of to-morrow. Since 
the character of laws is dependent upon this, it follows 
that they will change with the march and counter- 
march of civilization, advancing as it advances, retro- 
grading as it retrogrades, and dying when it dies. 

But our civilization for a thousand years has been an 
advancing one. Kach century bas produced newer 
thoughts, better sentiments, and with and out of them 
have evolved newer and better laws conforming to 
higher ideals. 

Public opinion has performed its work in the refor- 
mation of the law,and in a double manner—directly, 
by withdrawing its support from laws, and so devital- 
izing themas to make them dead letters; and indi- 
rectly, through the machinery of government by ope- 
rating upon the Legislature and the courts, 

The Legislature should be the birthplace of change 
and reform. An elective body chosen by the people 
from their own number, should be quick to feel, and 
prompt to respond to public demands. In practice it 
responds with a slow voice. The reason is obvious. 
Few members choser: from the people have the ability 
to properly draft or successfully advocate a law to 
crush an evil or to worka reform. Of the few really 
qualified, most are engrossed by the petty demands of 
a local constituency passing a Street-Car Bill, or fixing 
a bounty on squirrel tails or coyote scalps; and the 
rest of them are absorbed in some gerrymandering 
measure for party benefit. 

In such legislative bodies reforms do not rise sponta- 
neously. They come only with the imperious demand 
of a long-suffering people. But the demanding voice 
—publio opinion—does not at once find utterance. The 
mass of people are inarticulate, and wait in dumb si- 
lence for a voice—a voice that comes at last, gives ut- 
terance to public thought, loosens the public tongue, 
and with a storm of speech demands obedience. 

It results that legislation follows far in the wake of 
public opinion; instead of being a bold leader, as it 
should be, it is a struggling camp follower. 

Through the courts public opinion finds expression 
in a three-fold manner. ‘There are certain crimes for 
the commission of which a jury will not convict, and 
by their constant refusal to do so the law dies, and 
thus are laws unmade, repealed without the aid of a 
legislative vote. 

Sometimes when the enlightened thought of a court 
and the concurrent thought of a people, has shown a 
precedent to be wrong in principle and vicious in prac- 
tice, a braver judge has dared to trample on the prece- 


dent and announce a new doctrine born of the full 
light of the living present instead of begotten in the 
darkness of a savage past. 

So was Mansfield brave when, against a doctrine 
hoary with three hundred years of wrong, he declared 
that slaves could not breathe in England. 

So was Bronson brave when, against an unbroken 
line of English authorities, he declared that the dog. 
trine of ancient lights had no place in American ju- 
risprudence, and made possible the stately business 
buildings of America. 

Brave men these, planting the standard of justice in 
new soil. But not all men are brave enough, and notall 
questions are of a character to admit of such bold hand. 
ling. The great advances toward the goal of justice 
have been made by winding, devious ways. Subter- 
fuge, evasion and falsehood have been a common re- 
sort. 

Years ago the law of entail prevented the sale and 
breaking up of landed estates. Parliament would not 
repeal it, and the judges could not. Public policy and 
public opinion demanded a disintegration of landed 
properties; so judges invented fines and common re. 
coveries, kinds of suits in court by which the entail 
was destroyed and the law defeated. 

Under the common law a married woman’s property 
was absorbed by her husband. Parliament did not in- 
terfere, but so frequently was she wholly despoiled of 
it that chancery made for itself a jurisdiction over her 
property, and protected her in it in defiance of the 
common law. 

The common law denied to owners of land the power 
to dispose of them by will. The growing needs of an 
advancing society demanded this privilege; public 
opinion found a voice in its favor. The judges again 
evaded the law, and by the intervention of uses the 
privilege was asserted and allowed. 

The statute of Mortmain, and after that the statute 
of Uses, were passed to favor the nobility as against the 
Church. They were opposed to the sentiment of the 
time, and judges, by a bold interpretation, and by in- 
venting uses and trusts to defeat them, reduced the 
statutes to a nullity. 

In early times title to land could only be tried by a 
writ of right. It was a dangerous proceeding. A single 
error in procedure or proof, under a mass of technical 
rules, would forever destroy one’s title, no matter how 
intrinsically good. Justice generally miscarried, but 
the Legislature would not reform the system, and the 

judges distorted the action of ejectment so as to try 
title. 

The action was begun by a man who did not exist, 
commonly known as John Doe, against another man 
who did not exist, known as Richard Roe. The plain- 
tiff had to state one truth, his title, and three lies, 
lease, entry and ouster, and the party in possession of 
the property might then come in and defend, provided 
he would admit the three lies to be true, and declare 
the one truth to be false. This was rather crude, but 
it was a manifest improvement on the old writ of 
right. 

Only a hundred years ago, in England, all the graver 
crimes and nearly every petty offense, was punishable 
by death. The accused was allowed no counsel and 
permitted no witnesses. History tells us that under 
the reign of Henry VIII seventy-two thousand per- 
sons were executed for theft and robbery alone. A 
harvest of death followed court sittings. Judges shud- 
dered at the bloody work of the law. Parliament lag- 
ged in reform. The public sense was shocked. Judges 
could not repeal the laws, but they could prevent their 
execution. And so they adopted, and on ocoasion en- 
forced, all manner of whimsical and technica! rules to 
prevent conviction, until it came to be an exceedingly 
difficult matter for the prosecution to pilot the ac- 





oused through the labyrinth of rules to a conviction. 
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To evade the law, and as a courtesy only, judges be- 
gan to permit the prisoner to tell his story as a theory, 
then as a matter of information, then to support it by 
witnesses, then to be prompted by counsel, till at last 
the custom of the court bas become the right of the 
prisoner. 

These were some of the great steps in the evolution 
of the law from savagery to civilization, and serve as 
illustrations of the devious methods by which justice 
bas been compelled to work through the consciences of 
men into the domain of law. Butall judges have not 
been endowed with such courage or finesse. Unhap- 
pily, there is generally a slavish adherence to precedent. 

If a judge can vuly find some decision by some acci- 
dental judge of another State, whom nature fitted for 
a coal-stoker, and misfortune, in the shape of party 
majority, pitchfurked into the judicial bench, he is 
happy, adopts it, and the doctrine becomes another 
disfiguring patch on our judicial system. 

And so we have in California, a State purchased 
from Mexico, where the common law never prevailed, 
and where irrigation is essential to its highest prosper- 
ity, a decision that adopts the doctrine of riparian 
rights because that was the doctrine in England in tae 
good old revolutionary times, and now water must run 
in our streams as it was accustomed to run, undimin- 
ished in quantity and unaffected in quality. 

In the State of Illinois the court has gone back three 
hundred years, and adopted the rule in Shelly’s case as 
arule of interpretation of deeds and wills. It isarule 
that not one person in a hundred thousand under- 
stands, and by it the will of the grantor is overridden 
in direct violation of the statute. This statute and 
decision are in a broad sense behind the times, and the 
law is unsuited to the day and hour. 

The election to the Legislature of members, broad 
enough to see and quick enough to feel the demands 
of the hour, and able and conscientious enough to 
make that demand a statutory one, would remedy the 
evilat once. But how could we expect genius or mor- 
als in legislation under the present political system ? 

The selection of judges for life, to be pensioned in 
old age, would make them independent and give them 
courage to pronounce their views from the bench, and 
make a better system of judge-made law than can be 
made from the patchwork of many courts,or of one 
court, with a changing personnel. 

But the greatest and most salutary effect could be 
produced by making the Supreme Court of a State an 
advisory council of the Legislature, without vote, of 
course, so that it would not invade the legislative do- 
main. 

The Supreme Court have constantly forced upon 
their attention the evil features of our laws. Day after 
day they are admonished of the injustice resulting 
from a statute or decision, and as often they admit the 
wrong, but tell us the remedy is with the Legislature. 
Better than any other body they know the evils; bet- 
ter than any other they know bow to amend the law, 
for they see it in all of its phases and through the eyes 
of different advocates; they have the learning; they 
are abreast of the thought and sentiment of the day; 
and because all men take a proper pride in the perfec- 
tion of their work, they, more than any other body, 
are interested in building up asymmetrical system of 
laws that will secure substantial and equal justice 
to all. 

The State Supreme Court, from its very nature and 
position, is the best body to suggest and to frame the 
great body of those general laws that govern and control 
men in their dealings with each other in the business 
affairs of life. 

Let the judges of the Supreme Court note the con- 
tradictions in laws, and the unjust features developed 
in them during the interval between sittings of the 


and act as an advisory council of the Legislature dur- 
ing its sittings, and I believe that a decade will not 
have passed till the hideous deformities of injustice 
will have disappeared. Contradictions will be made 
harmonies, and the law be no longer a laggard, but a 
living force of the age, in harmony with its new activ- 
ities and intellectual advance; in its evolution abreast 
of the light and progress of the time, and in its char- 
acter a true exponent of the thought, the feeling, the 
sentiment, in short, the civilization of the age in which 
it exists. 

With a rational, harmonious system appeals would 
be fewer in number, correct conclusions would be mure 
readily reached, judges would not be killed with over- 
work, and decisions could be rendered in the life-time 


of the litigants. 
CLARA SHORTRIDGE FOLTZ. 


SAN FRANCISCO, October 13, 1893. 


_———— 


THE LAW RELATING TO ACCOMMODATION 
PAPER. 


ROMISSORY notes originate in two ways: They 
are issued either in payment of merchandise or 
other property, or for the purpose of borrowing money 
on them. Those which have their origin in business 
transactions are called business or commercial paper; 
the other kind of note is known as accommodation 
paper.* This is made by agreement between the 
maker and payee, who is also the indorser, for the 
benefit either of the maker or the payee-indorser. 
Commercial paper is deemed of a higher order_than the 
other and can usually be sold or discounted on more 
favorable terms. 

The maker's engagement of an accommodation note 
is to pay the same to any holder at maturity. He is 
liable, except to the payee, like the maker of any other 
paper. To any other person the law regards him in his 
assumed character, and will not permit him to show 
that the paper to which he has given bis name was an 
imposition or a fiction. Stephens v. Monongahela Na- 
tional Bank, 88 Penn. 157, 162; Bank v. Walker, 958. & 
R. 229; Walker v. Bank, 12 id. 382. But if the paper, 
though made for the indorser’s benefit, has been paid 
by the maker, he can recover from the indorser. Wal- 
ker v. Bank, 12S. & R. 382; Sparrow v. Chisman, 9 B. 
& C. 241. The payee-indorser who has thus paid can- 
not recover from the maker on the common counts, 
but must sue on the note. Kennedy v. Carpenter, 2 
Wh. 344. 

The payee-indorser promises that if the maker dves 
not pay the paper at maturity, he will do so on due 
notification, and this promise is not only to his imme- 
diate indorsee, but to every subsequent one. Stephens 
v. Monongahela National Bank, 88 Penn. 157, 163; 
Struthers v. Kendall, 5 Wr. 214. But very frequently 
accommodation notes are made for the indorser’s 
benefit, and when they are, he must pay them. Lewis 
v. Williams, 4 Bush, 678. In other cases, as the maker 
has received the proceeds, he is responsible therefor, 
and the indorser can recover from him whenever he 
has been obliged to pay them. Kennedy v. Carpenter, 
2 Wh. 344; Stephens v. Monongahela National Bank, 
88 Penn. 157, 168. And if the indorser has paid them 
after their maturity, their character of accommodation 
paper will not prevent his recovery thereon. Mosser 
v. Criswell, 150 Penn. 409. 

A note may be accommodation paper between some 
of the parties thereto and not others. Thus, an accom- 
modation note fell due and the maker, with the knowl- 





*** Accommodation paper is a loan of the maker’s credit 
without instruction as to the manner of its use.’’—Agnew, J. 
Lenheim v. Wilmerding, 55 Penn. 75; Lord v. Ocean Bank, 8 
H. 384; Moore v. Baird, 6 Casey, 138; Dunn v. Weston, 71 Me. 





Legislature. Let them prepare remedial measures, 
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edge of the accommodation indorser, procured with- 
out consideration from a stranger a note payable to the 
firm of which both the original maker and indorser 
were members. This was indorsed by the firm and by 
the original indorser, and the proceeds were applied to 
the puyment of the original note. The new note was 
declared not to be prima facie accommodation paper 
as between the maker and the indorser. For the in- 
dorser was liable on the former note and would have 
been required to pay it if means had not been raised 
on the new note to discharge the other. But the new 
note was accommodation paper as between the makers 
of the two notes. Mgasser v. Criswell, 150 Penn. 409. 
The new note therefore was an independent security 
for the other and no dealings between the indorser 
and maker, short of payment or release, would affect 
the claim of the indorser against the maker of the new 
note. A mortgage given to the indorser as security 
for the new note would constitute no defense. Id. 

As accommodation paper is made for the purpose of 
borrowing money, it must necessarily pass into the 
possession of a third party. The indorsee acquires as 
good title, and in every respect his rights are as per- 
fect, as the indorsee of commercial paper. Holmes v. 
Paul, 6 Am. L. Reg. 482; 5 Pitts. L. J. 461; Gatz- 
mer v. Pierce, 13 Peun. 88; 6 W. N. 483; Moore v. 
Baird, 30 Penn. 138; Dornan v. Miners’ Life Insurance 
Company, 15 Leg. Int. 77; 20 Penn. 384; 118 id. 565; 132 
id. 312. The maker therefure cannot successfully de- 
fend against the indorsee of an accommodation note 
that he is not the owner and gave no consideration 
therefor, and that he knew it was of this character and 
for which the maker had received no consideration. 
Holmes v. Paul, 6 Am. L. Reg. 482; Gatzmer v. Pierce, 
13 Penn. 88. In a well-considered case, Judge Per- 
shing, after remarking that an action by an indorsee 
of such a note against the maker cannot be defeated, 
by showing that no consideration passed to the maker 
from the payee and indorser, added: * [t is sometimes 
said that such defense is good against the indorsee 
when he took the paper with notice of the want of 
consideration or of any circumstances which would 
have avoided the note in the hands of the indorser. 
But the case of an accommodation note, whether 
made or indorsed for the benefit of the party to whom 
the maker or indorser intends to lend his credit, is an 
exception to this rule.’’ Leib v. Lanigan, 1 Leg. Rec. 
117.* The indorsee therefore is not required to prove 
the consideration paid by him any more than in other 
cases. Says Mr. Justice Huston: *‘ The law is settled 
that whether the note is business paper and evidence 
of «a real debt, or accommodation paper made by 
drawer or indorser to oblige the other, when it comes 
to the possession of a bona fide holder he need not 
show that he gave a consideration for it, and that he is 
presumed to be honestly the owner of it; it lies on the 
other party to prove that he is not honestly the owner, 
or that he came to the ownership in such a way as to 
affect him with all the equity which tbe maker had 
against the person from whom the present holder got 
it.’ Barnke v. Offerman, 7 W. 133; Bower v. Hast- 
ings, 36 Penn. 285; Hoffman v. Foster, 43 id. 1387; Hart 
v. United States Trust Co., 118 id. 565. 

And if the indorsee is not required to prove the con- 
sideration paid by him, the maker surely cannot prove 
that the consideration was of less value than the 





payee which he cannot have against the indorsee who has 
knowledge of that defense. * * * And thisis true, though 
the holder, at the time he purchased, knew that it was an ac- 
commodation note and that there was no consideration between 
the maker and the payee. * * * The maker of the note is 
called on in this action to do nothing more than he has prom- 
ised. He has nothing to do with the fact that the holder of the 
note purchased it for a less sum than its face called for.’’ See 








amount demanded, for example, that his note was dig- 
counted for depreciated notes. ‘ Evidence of this 
kind is not admissible unless it be held that in every 
case where a defendant gives a bond or note for prop- 
erty or value of any kind such a defense may be enter. 
tained, and that the party is not to pay what he prom. 
ised to pay, but what the thing received turned out to 
be worth in his hands, where there was no fraud, mis. 
take, misrepresentation or other ground of equitable 
defense.”” Keim v./Bank, 1 Penn. 36. 

Nor will the solvency of the indorser, for whose 
benefit the paper is made, affect the maker's liability, 
It is issued purely on the credit given to the names 
thereon, the maker sustaining the primary liability, 
Third Nat. Bank v. McCann, 11 W. N. 480. The in- 
dorser’s representation therefore to the maker that be 
is perfectly solvent and able to pay the notes when 
they mature, though untruthfal, is not such a misrep- 
resentation as will release the maker from paying them 
to a person tu whom they have been negotiated. Third 
Nat. Bank vy. McCann, 11 W. N. 480. 

In the case of Third Nat. Bank v. McCann, 11 W. 
N. 480, the maker claimed that he was induced to sign 
the notes in controversy on the indorsers’ representa- 
tion (for whose benefit they were made) that they 
were solvent when in truth they were uot. Said Judge 
Eleock: “ Relying on the faith of the statement that 
the indorsers were solvent amounts to no more thana 
reliance on them that they would take the notes up at 
maturity, being able to dv so, which could not be tor- 
tured into a false pretense, the offense of obtaining 
goods, etc., which is a well-defined crime by the stat- 
ute. But how could such a representation cast a taint 
upon the paper itself? For the fraud must go to that 
extent. It must be created under such a state of facts 
as would be unlawful, immoral or obtained by felony 
or force, and the taint therefore of the transaction, 
like the taint attached to goods which are stolen, at- 
taches to the negotiable paper; and the reason for the 
rule is the same, for that which passes by delivery an 
indorsement carries with it its title as to all save the 
felon or party to the fraud who acquired it by his 
crime and all claiming under him. This must be dis- 
tinguished, and the ground is often a narrow one, from 
waut or failure of consideration, which is not a fraud, 
or a defense to negotiable paper in the hands of a bona 
fide holder for value without notice.” 

The legal presumption however that the indorser isa 
holder for value may be rebutted by proving that the 
uote was negotiated after its maturity, for when this 
is done the maker may interpose any defense he could 
make against the payee. Bower v. Hastings, 36 Penn. 
285; Hoffman v. Foster, 43 id. 137; Hart v. United 
States Trust Co., 118 id. 565. 

Nor is the accommodation drawer of a check given 
in renewal of another and payable at a future day 
liable to one who discounted the same at a usurious 
rate, knowing of an agreement that it was to be paid 
by the indorser and not by him. Thompson v. Gallo- 
way, 5 W. N. 383. 

An indorser of a negotiable promissory note for the 

accommodation of another is regarded as a surety for 
him; and any defense which could be made by the 
maker against a subsequent holder of the note can be 
made by his surety in an action against him by the 
holder. Gunnis v. Weighley, 114 Penn. 191. 
As the peculiarity of an accommodation note is that 
no consideration is given by the immediate payee, if 
the maker should be sued by the payee, he need not 
prove that he was not to be held responsible; for as 
there was no consideration such an agreement will be 
implied. Yerkes v. Barr, 4 Lanc. L. Rev. 66. And if 
the note thus sued should be a renewal signed by one 
who by agreement had taken the original maker's 
place, he would not be responsible. Id. 





Fulweiler v. Hughes, 5 Harris, 440, 


But if anote without consideration is given by a0 
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agreement that it shall not be collected unless judgment 
is recovered against the maker on aclaim which is sub- 
sequently sued, and judgment is rendered in the maker's 
favor, the want of consideration is no defense. Hill's 
Appeal, 81 Pitts. L. J. 375; Williams v. Williams, 34 
Penn. 312. Said the court: ‘The collection depended 
upon acontingency; the fact that it did not arise in this 
case did not change the intent and purpose for which 
the note was given, and is not therefore material. There 
does not then appear to be any good reason for distin- 
guishing this case from that class of cases in which it is 
held that a note given without consideration for the 
purpose of hindering and delaying creditors is good be- 
tween the parties.’’ On the other hand, the maker of a 
note for the indorser’s benefit cannot be regarded as in 
the position of a surety whose liability is discharged 
by extending the time of payment to the indorser 
without consulting him. Walker v. Bank, 128. & R. 
$82; first trial, 9id. 229. ‘‘ We assume this broad princi- 
ple,” so the court remarked in the Walker cage, ** that 
theman who makes a promissory note for the purpose of 
negotiation must stand to it; he has placed himeelf in 
the situation of principal and shall not afterward es- 
cape by alleging that he was but a surety.”” The 
holder was under no obligation to notify him of the 
non-payment of his own note, nor of any indulgence 
which be might give the indorser. Work v. Kase, 10 
Casey, 188; Stephens v. Monongahela National Bank, 
7 Norris, 157; White v. Hopkins, 3 W. & S. 99; Lewis 
v. Hinchman, 2 Penn. 416. 

A promissory note procured by an incorporated 
company for its accommodation on the promise of pro- 
viding for its payment at maturity may be lawfully 
purchased or discounted by a director of the company 
and a member of its finance committee, though under- 
standing the nature of the note at the time of taking 
it. Holmes v. Paul, 6 Am. L. Reg. 482; Gatzmer v, 
Pierce, 6 W. N. 433, Unless an agent of the company 
to sell the note, he can obtain a lawful title and 
maintain an action against the maker thereon. Id. 
See Bartholomew v. Leech, 7 W. 472; Campbell v. In- 
surance Co., 2 Wh. 53. ‘ 

The maker or indorser of an accommodation note 
has no claim on an estate for the use of bis credit when 
he has not been obliged to pay any thing. Hoffeditz v. 
Maidencreek [ron Cv., 141 Penn. 58. 

An accommodation note which is made to enable 
the party to whom it is given to use the same for his 
own benefit without restriction can be pledged as col- 
lateral security for an antecedent debt, and the maker 
is cut off as completely from making defenses against 
the pledgee as the maker of ordinary business paper is 
against the indorsee. Rand. Com. Paper, § 475; Al- 
wona Second Nat. Bank v. Dunn, 151 Penn. 228; Sny- 
der v. Wilt, 15 id. 64; Lord v. Ocean Bank, 20 id. 384; 
Hart v. United States Trust Company, 118 id. 565; 
National Union Bank v. Todd, 132 id. 312. In Lord v.. 
Ocean Bank, 20 Penn. 384, Mr. Justice Black said: 
“He who chooses to put himself in the front of a ne- 
gotiable instrument for the benefit of his friend must 
abide the consequence, and bas no more right to com- 
plain if his friend accommodates himself by pledging it 
for an old debt than if he bad used it in any other 
way.” In one of the best reasoned cases Mr. Justice 
Strong said: *‘ He who lends bis own promissory note 
for the accommodation of another lends his credit 
Without any restriction as to the manner of its use. 
As between the maker and the payee there is an avail- 
able defense, but the maker cannot complain of a sub- 
sequent holder when called upon to perform all he has 
promised. An indorsee, though he received it as col- 
lateral security and is not therefore a holder for value, 
may recover the full amount of the note; and a holder 
for value may recover, though he knew at the time he 
purchased that it was an accommodation note, and that 
there was no consideration between the maker and the 











payee. And a non-negotiable note, for example, a 
sealed bill, given for accommodation and without re- 
striction on its use, may be pledged like a negotiable 
note.”” Altoona Second Nat. Bank v. Dunn, 151 Penn. 
228.* 

As the holder of an accommodation note as collatera] 
security for an antecedent debt is not a holder for 
value, a renewal occupies no higher ground, for no con- 
sideration is given. Royer v. Keystone Nat. Bank, 83 
Penn. 248; Kirkpatrick v. Muirhead, 4 H. 117. 

This principle has been established in Pennsylvania 
with more difficulty than any other in the field now 
under review. ‘The contrary principle has been often 
held, tbat the maker can interpose the same defense 
against the indorsee that he could against the original 
payee, because no new consideration is given. The 
court has uniformly held that whenever there was a 
new consideration, for example, when notes have been 
discounted on the faith of the collateral security, the 
maker’s equities could not prevail against him,¢+ but in 
other cases, as the indorsee paid or gave nothing for 
the security, why should the dvuor be closed against the 
maker? The courts however have finally and firmly 
closed it against him, Mr. Justice Clark, in one of the 
more recent cases (Carpenter v. National Bank, 106 
Penn. 170, 171), after remarking that accommodation 
paper is such as is made, accepted or indorsed by one 
party for the benefit of another without consideration, 
representing a loan of credit, saying: ‘* Between the 
original parties it is open to the defense of want of 
consideration, but if transferred in the usual course 
of business, even to those who know the character of 
the paper, that defense cannot be made. Such a loan 
of credit is held to be without restriction as to the 
uses to which it may be applied. * * * The maker 
of accommodation paper, pledged for an antecedent 
debt, cannot therefore set up as a defense that it was 
given without consideration; this would defeat the 
very purpose for which it was made.’’: Gatzmer v. 
Pierce, 6 W. N. 433. 

But accommodation paper which is thus pledged for 
an antecedent debt is open to any defense except the 
want of consideration that could be made against the 
original holder. Cummings v. Boyd, 83 Penn. 372; 
Altoona Second Nat. Bank v. Dunn, 151 id. 228, 
232. It may therefore be impeached for fraud in the 





* Moore v. Baird, 30 Penn. 138. The cases in which this rule 
has been maintained are the following: Twining v. Hunt, 1 W. 
N, 223; Appleton v. Donaldson, 3 Penn. 381; Work v. Kase, 34id. 
138; West v. Farmers and Mechanics’ Bank, 15 Leg. Int. 316; 
Dornan v. Miners’ Life Ins. and Trust Co., 15 Leg. Int. 316; Leib 
v. Lanigan, 3 Leg. Chron. 68, 69; S. C., 1 Leg. Rec. 117; Ful- 
weiler v. Hughes, 5 H. 440; National Union Bank v. Todd, 132 
Penn. 312; Hart v. United States Trust Co., 118 Penn. 565; Mil- 
ler v. Pollock, 99 id. 202; Spering’s Appeal, 10 id, 235; Ege v. 
Kyle, 2 W. 222. 

The contrary rule has been held in the following cases: May- 
nard v. Sixth Nat. Bank, 98 Penn. 250; Leggett Spring and 
Axle Company’s Appeal, 111 id. 291; Garrard v. Pittsburgh & 
Connellsville Railroad Co., 29 id. 146, 160; Kirkpatrick v. Muir- 
head, 4 H. 117, 123; second trial, 9 id. 237; Lenheim v. Wilmer- 
ding, 55 Penn. 73; Harrisburg Bank v. Meyer, 6 8S. & R. 537; 
Ashton’s Appeal, 73 Penn. 153, 162; Pratt’s Appeal, 78 id. 378; 
Petrie v. Clark, 11S. & R. 377; Smith v. Hogeland, 78 Penn. 252; 
Irwin v. Zobb, 17 S. & R. 419, 423; Depeau v. Waddington, 6 
Wh. 220; Hartman v. Dowdel, 1 R. 282; Twelves v. Williams, 3 
Wh. 485; Trotter v. Shippen, 2 Penn. 361; Ludwig v. Highley, 5 
132, 189; Cummings v. Boyd, 2 N. 372; Struthers v. Kendall, 41 
Penn. 214, 227; Walker v. Geisse, 4 Wh. 258; Selden v. Neemes, 
7 Wr. 422; Bronson v. Silverman, 77 Penn, 94; Jackson v. Polack, 
2 Miles, 362; Schaeffer v. Fowler, 111 Penn. 451; Royer v. Key- 
stone Nat. Bank, 83 id. 248; Strauch v. Hoeffer, 2 Leg. Rec. 391, 
392; Dorsey’s Appeal, 97 Penn, 162, The reason is thus ex- 
pressed in Ashton’s Appeal, 73 Penn. 153, 162, by Sharswood, 
J.: ‘**A creditor who takes a mortgage note or other chose in 
action only as security for a pre-existing indebtedness, and not 
for money advanced at the time, is not a purchaser.” 

+Munn v. M’Donald, 10 W. 270, 273; Miller v. Pollock, 99 
Penn. 202; Depeau v. Waddington, 6 Wh. 220. 
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making or procurement, or misappropriation by the 
payee. Carpenter v. National Bank, 106 Penn. 170, 172; 
Cummings v. Boyd, 83 id. 372; Stewart v. Moore, 12 
Phila. 225; Lenheim v. Wilmerding, 55 Penn. 78; Win- 
ton v. Freeman, 102 id. 366. As Mr. Justice Sterrett 
has said: ‘* An accommodation indorser of negotiable 
paper pledged by the maker for an antecedent debt 
cannot defend on the ground that his indorsement 
was without consideration, because that would defeat 
the purpose for which he loaned his credit; but he 
may successfully defend by praving to the satisfaction 
of the jury that his indorsement was fraudulently pro- 
cured, or that instead of being a general and unre- 
stricted loan of credit, the indorsement was made for 
a specific purpose, and that without his knowledge or 
consent the note was fraudulently used for another 
and entirely different purpose.’’ Cozens v. Middleton, 
118 Penn. 622. 

What acts then are regarded as fraudulent in the 
law, and which relieve the maker? In Lenheim v. 
Wilmerding, 55 Penn. 73, W. indorsed a note in blank, 
and left it with a third person to be signed by the 
maker, and for a particular purpose. The maker took 
it from the depositary without his knowledge, filled it 
up and gave it to the plaintiff. This was a fraud on 
the indorser, and he was held not liable. 

In another case (Cozens v. Middleton, 118 Penn. 622) 
it was contended that a note was indorsed for the ex- 
press purpose of using it in settlement of a claim, and 
that it was afterward diverted. This would have re- 
leased the indorser if the fact had been proved. But 
if a note is made to be thus used, and the settlement is 
not effected, and the note is left in the maker’s posses- 
sion, and it is afterward pledged by him, the indorser 
is liable. Id. In other words, the maker can use the 
note as though there had been no original restriction. 

In Royer v. Keystone Bank, 83 Penn. 248, a person 
was intrusted with a note indorsed in blank for the 
purpose of getting it discounted for the benefit of the 
maker and payee. [t was however fraudulently appro- 
priated by pledging the same as security for an existing 
debt. The maker successfully defended against the 
holder by showing a want of oonsideration and the 
fraudulent diversion. 

In Carpenter v. National Bank, 106 Penn. 170, a note 
was given as a memorandum and not for negotiation, 
but the payee fraudulently pledged it as collateral 
security for an antecedent debt. The holder was de- 
clared to be not a purchaser for value and could not 
recover. 

In Hart v. United States Trust Co., 118 Penn. 565, 
the holders of a note made solely for their accommo- 
dation became insolvent before negotiating it, and 
promised the maker to return it.~ Instead of keeping 
their promise they indorsed it before maturity to a 
party as collateral security for an antecedent debt. 
The maker failed to establish a successful defense, the 
court declaring that he was negligent in leaving the 
note in possession of the holders. 

In Stewart v. Moore, 12 Phila. 225, a note was made 
for the especial purpose of preventing, if possible, a 
company from becoming bankrupt. It was not used 
however until after its bankruptcy, when the assignee 
transferred it to the plaintiff. Before his purchase 
however the maker gave him notice of all the facts and 
that he would not pay it at maturity. He was not 
held, the court remarking that as the indorsee knew 
that the payee had no right to transfer the note to 
him, his title was no better than that of the payee 
who, in this case, as a holder without consideration, 
would have had no claim against the maker. 

If therefore the payee of an accommodation note 
should receive it with the restriction that he must use 
it to obtain a loan, be cannot pledge it for an antece- 
dent debt; and if he should, the pledgee could not re- 
cover of the maker. Altoona Second Nat. Bank v. 





—— 


Dunn, 151 Penn. 228. And if a diversion is alleged ig 
an affidavit of defeuse it must be specific, the circum. 
stances and character of the fraud or diversion mugt 
be disclosed. Coon v. Moore, 2 Penn. Co. Ct. Rep, 246 

Has not the court gone too far in thus permitting 
the indorser to defend in these cases of diversion or 
misappropriation? If the note is uot restrictive jy 
terms, and the holder knows nothing about the agree. 
ment between the maker and indorser, why should q 
holder without notice be affected? Is not the more 
reasonable doctrine this: If the indorser wishes to re. 
strict his act, to require him to state this in the note; 
and if be does not, to hold him responsible for the con. 
sequences? Certainly, of two innocent parties, the one 
who has been the prime means of the fraud ought to 
suffer by it, and applying this well-known rule, the in- 
dorser, and not the innocent holder, ought to suffer, 
Of course this does not, and ought not, to apply in 
those cases in which the holder has knowledge, or in 
which the instrument has been surreptitiously ob- 
tained and used as in the Lenheim case. The defense 
in such a case would be just, because the note has not 
a legal existence. But when it has been legally issued, 
why should a third party be bound by any agreement 
concerning the use of the proceeds by the original par. 
ties? Suppose they are misappropriated, why should 
the indorsee be affected thereby unless he has beena 
party to the deed? See remarks of the court in the 
Hart case, 118 Penn. 570. 

The holder of a non-negotiable note as a collateral 
security for an antecedent debt is not a holder for 
value, and all the defenses can be made against him 
that could be against the assignee. Welsh v. Cabot, 39 
Penn. 342, 357; Petrie v. Clark, 118. & R. 377; Hart- 
man v. Dowdel, 1 R. 282. 

Not only may such a note be pledged, but it may 
also be transferred in payment of an antecedent debt, 
and whenever this has been done the maker can re- 
cover whenever there has been no diversion of the 
note from its original purpose. Coon v. Moore, 2 Penn. 
Co. Ct. Rep. 246. Thus the indorsee of a bill of ex- 
change took it for an antecedent indebtedness of a 
firm to whom it had been passed in the regular course 
of business before maturity, and gave credit for the 
amount. The consideration was deemed sufficient, 
and in an action against a prior indorser he was en- 
titled to recover, notwithstanding the equities exist- 
ing between the original parties. Struthers v. Ken- 
dall, 5 Wr. 214. As Mr. Justice Gordon remarked in 
Bardsley v. Delp, 7 Morris, 420, 421, in which the defend- 
ant set forth in his affidavit that the plaintiff did not 
purchase the note in controversy for a valuable consid- 
eration, but received the same from the original payee 
for an antecedent debt—*‘this is a contradiction in 
terms, for if the plaintiff received the note for, that is, 
as we take it, in payment of an antecedent debt, he 
did purchase it for a valuable consideration.” Kirk- 
patrick v. Muirhead, 16 Penn. 117, 123; Walker v. 
Geisse, 4 Whart. 251; Rosenberger v. Bitting, 15 Penn. 
278; Dovey’s Appeal, 97 id. 153, 162; Struthers v. Ken- 
dall, 41 id. 214. 

This article may be concluded by considering the 
rights and liabilities of partners concerning this kind 
of paper. The law does not presume that a partner '8 
an agent for his copartners to indorse as surety for 
others, or outside the sphere of ordinary mercantile 
business. Bowman v. Bank, 3 Grant, 33. In applying 
this rule, if a bill is drawn by A., payable to his own 
order, and is indorsed by a partnership followed by his 
own indorsement, it is prima facie for accommodation, 
and the burden of proof is on the holder who has dis- 
counted the bill to show that the partnership indorse- 
ment was made with the consent of the copartuers. 
Bowman v. Cecil Bank, 3 Grant, 33. 

When does the law presume that the indorsement is 
for the partnership? On one occasion A. & Uo. sold 
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goods to R.; the firm was changed to B. & Co., one of 
the members retiring, and the sales continued as be- 
fore. Subsequently R. paid the debt to both firms by 
giving a note which the plaintiff had indorsed in blank. 
The note not having been paid by the maker, B. & 
Co. demanded payment, and {the indorser paid the 
same, and then sought to recover of A. & Co. The 
presumption was that the note was indorsed for 
the accommodation of that firm. The firms were 
distinct, and the correspondence between B. & Co. and 
the indorser created no liability on the part of one firm 
to the other. “If the correspondence had been be- 
tween the firm, defendants, and the plaintiffs, or if it 
had appeared that the plaintiffs knew at the date of 
their letter that B. & Co. had succeeded A. & Co., and 
that the note in question had been given for the total 
of the indebtedness of R. to both firms, the latter 
would have been written evidence of guarantee, and 
payment of the note in pursuance thereof would have 
discharged the defendauts.” Adler v. Teller, 1 Phila. 
Leg. Gaz. 224. 

If an accommodation note is made payable to a 
member of a firm with the understanding that it is for 
the firm’s vVenefit, and is fraudulently appropriated by 
him to his own use, an allegation of the misappropria- 
tion is no defense against an innocent indorser. 
Leatherman v. Hecksher, 12 Atl. Rep. 485. 

{f two remaining partners agree to pay the firm’s 
debts, this is not an assumption by one of them of a 
note on which he became an indorser for the accom- 
modation of the retiring partner. Mosser v. Criswell, 
150 Penn. 409.—The Banker’s Maguzine. 








THE BAGGAGE OF PASSENGERS. 


LTHOUGH somewhat difficult to agree upon, it has 
been conceded by authority of high standing, that 
whatever the passenger finds necessary for his personal 
comfort and convenience or that of his family, accord- 
ing to the usual needs of that class of society to which 
he and they belong, either for immediate, or ultimate 
necessity, must be considered as baggage in its proper 
sense. Anderson Law Dict. 100; Hutch. Carr., § 679; 
Macrow v. Great West. Ry. Co., L. R., 6 Q. B. 612. 
See also Connolly v. Warren, 106 Mass. 148; 1 Bouv. 
Law Dict. 180; 1 Burr. Law Dict. 173; 2 Kent Com. 601. 
To the extent that the articles carried by a passenger 
for his personal use exceed in quantity and value such 
as are usually carried by passengers of like station in 
life, going on a journey of pleasure or one which busi- 
ness necessity or duty compels them to take, they lose 
the character of baggage for which the carrier, by any 
general law, becomes responsible as an insurer. In 
cases of abuse of the privilege by the passenger, the 
carrier is relieved from responsibility, where no gross 
negligence on his part intervenes, not because the pas- 
senger failed to disclose the character and value of the 
articles carried, but because the articles themselves, in 
excess of the amount usually carried, under like cir- 
cumstances, would not constitute baggage within the 
meaning of the law. N. Y. Cent., ete., Ry. Co. v. 
Fratoff, 100 U. S. 29. In the case cited, two hundred 
and seventy-five yards of laces, alleged to be worth 
$75,000, but found by the jury to be worth $10,000, 
were held to constitute part of the wearing apparel of 
defendant in error—a wealthy Russian. They were 
adapted to and exclusively designed for personal use 
according to her convenience, comfort and taste dur- 
ingan extended journey. They were not merchandise, 
and there was nothing in the evidence adduced to show 
that they were intended for sale or any kind of mer- 
cantile business. It was also decided that whether the 


laces were such articles in quantity or value as passen- 
gers of like station in life, under like circumstances, 
Would carry for their personal use, to suit their con- 


venience and satisfy their desires, while travelling, 
was not a question for the jury under instruction from 
the court, but a question for the court as a matter of 
law. Field, Miller and Strong, JJ., dissented. 

The opinion iv the case above is founded upon Mr. 
Justice Field’s own opinion in Hannibal R. Co. v. 
Swift, 12 Wall. 262, in which case it was held that if 
the carrier received the property knowingly and no 
deception was practiced on him, he must carry it 
safely. 

The holding of checks for baggage does not of itself 
show that the carrier bas assumed special liability for 
merchandise in excess of that for the safe carriage of 
which he is held absolutely liable by law. Itis intended 
merely as a sort of receipt, made as simple as possible 
for the convenience of both carrier and passenger; and 
upon the part of the carrier, at least, its general use is 
confined to the checking of such articles as are needed 
for the personal comfort and convenience of passengers 
upon the journey. And although merchandise is stored 
in the boxes with the wearing apparel, and such articles 
as may be needed by the passenger during or at the 
end of the journey, the carrier does not assume the 
safe carriage of this merchandise unless by special con- 
tract, or by some tacit understanding. 

Again, in the case of Mauritz v. N. Y., etc., R. Co., 21 
Am. & Eng. R. Cas. 286, as to defining baggage, the 
court says: “The question is, what is baggage? The 
rule on this subject can only be stated in general terms. 
The question, what articles come within the rule, is to 
be determined by the jury according to the circum- 
stances of thecase. Baggage, of course, includes wear- 
ing apparel, and this is not limited to such apparel only 
as the traveller must necessarily use on his journey. 
Regard being had to the condition in life of these 
parties, the plaintiff may recover, if entitled to recover 
at all, for the loss of all such wearing apparel as these 
people had provided for their personal use, and as it 
would be necessary or reasonable for them to use after 
their arrival and settlement in this country.”’ In this 
case cloth not made into garments was held to be bag- 
gage, where it appeared that it was intended to be 
made into garments for family use as soon as conveni- 
ence permitted. And then as to personal adornments, 
the parties had the right to carry such jewelry and 
other personal ornameuts as were consistent with their 
station in life. 

Bedding, books, table linen, pictures, etc., could 
hardly be claimed as personal baggage, nor could artists’ 
drawing utensils, etc., but it might be received as such 
by the carrier, and if accepted by him or his agent as 
baggage, this might render him liable. See Chicago, 
ete., R. Co. v. Conklin, 32 Kans. 55; Lake Shore, etc., 
R. Co. v. Foster, 104 Ind. 293. 

Mr. Wood, in his excellent treatise on Railway Law 
(§ 401), says that the question of passengers’ privileges 
in the matter of personal baggage, or luggage as the 
English have it, is subject to reasonable construction, 
depending upon the circumstances of each particular 
case, and is one made up of “necessity and conveni- 
ence.” Andif the boxes of the passenger contain any 
thing of value which is not strictly of the character of 
ordinary baggage, the carrier should be so informed if 
he is to be held liable. 

What is baggage? In the case of Macrow v. Great 
Western Ry. Co, supra, the court held the true 
rule to be that, whatever the passenger takes with 
him for his personal use or convenience, according to 
the habits or wants of the particular class to which he 
belongs, either with reference to the immediate neces- 
sities, or the ultimate purpose of the journey, must be 
considered as personal luggage. This would include 
not only all articles of apparel whether for use or 
ornament; also the gun case or the fishing apparatus 
of the sportsman, the easel of the artist on a sketching 





tour, or the books of the student, and other articles of 
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an analagous character. See Edw. Bailm. 580. Even an 
opera-glass was held bagguge in this sense (Toledo, 
Wab. & W. Ry. Co. v. Hammond, 33 Ind. 379); also a 
dressing case. Cadwallader v. Grand Trunk Ry. Co., 9 
Low. Can. 169. All needed wearing apparel from head 
to feet, and from the top coat and wraps to the finest 
linen and silk, are baggage and luggage of this sort. 
Of this there is no question, and citations of authority 
are needless. This also includes cloth and materiais 
intended for immediate or ultimate use by the pas- 
senger. See Mauritz v. N. Y., eto., Ry. Co., 21 Am. & 
Eng. Ry. Cas., supra. 

In the case of Brutz v. Grand Trunk Ry. Co., 32 
U. C. R. 66, a passenger was allowed to include in his 
personal luggage inventory, a rifle, a revolver, two 
gold chains, two gold rings and a silver pencil case. 
And the Illinois courts permit a man, and we may pre- 
sume a woman, to include one pistol in his pocket or 
her reticule as the case may be (Woods v. Devlin, 13 
Ill. 746; Doris v. Mich. Ry. Co., 22 id. 278), but draw a 
line at a brace of pistols. Chicago, etc., Ry. Co. v. Col- 
lins, 56 Lil. 212. For sporting purposes, guns go as per- 
sonal baggage either in care of owner or the carrier. 

If the passenger is required to furnish necessary 
bedding for his use then it has been held that this is 
protected as baggage (Hirschsohu v. Ham. Am. Packet 
Co., 2 Jones & Sp. 521), a reasonable quantity of tools 
for a mechanic (Kansas, ete., Ry. Co. v. Morrison, 23 
Am. & Eng. Ry. Cus. 481; Porter v. Hildebrand, 14 
Penn. St. 129); the surgical instruments of a doctor 
have been held to come within the protection of this 
rule (Hannibal, etc., Ry. Co. v. Swift, supra), also books 
and manuscripts of an author. Gleason v. Goodrich 
Trans. Co., 3 Wis. 85; S.C., 14 Am. Rep. 716; Hopkins 
v. Westcott, 6 Blatchf. 64. 

As before stated, all watches and jewelry worn, or 
intended to be worn on the person, for necessary use 
orornament, are personal baggage and proteoted by the 
rule (N. Y., ete., Ry. Co. v. Fraloff, supra; McDougall 
v. Allen, 12 Low. Can. 321), and a reasonable sum of 
money for the necessary expenses of the journey. 
Orange Co. Bank v. Brown, 9 Wend. 85; S. C., 
24 Am. Dec. 129; Toledo, ete., Ry. Co. v. Hammond, 
33 Ind. 379; Fairfax v. Railroad, eto., 73 N. Y. 167; 
Dunlop v. Int. 8. Co., 98 Mass. 371; and a namber of 
other authorities. See Am. & Eng. Enc. Law, note, 
1044. 

‘The case of Parmelee v. Fischer, 22 Ll. 212, presents 
a broad construction of the rule. In that case action 
was brought to recover for the loss of a box contain- 
ing, according to the bill of particulars, *‘two feather 
beds and pillows, two coverlets, two bed spreads or 
blankets, one lady’s black silk dress, ten yards of 
muslin delaine, one cloak, one fur muff, one large 
woollen sbawl, one oil cloth table cover, one woollen 
vest, two pairs woollen pantaloons, two frocks or lady’s 
dresses, one umbrella, one pair of new calfskin boots, 
one German silver or Britannia teapot, one looking 
glass, one new double barrelled gun, one set of common 
dishes, two dozen German silver spoons, one serving 
box, one woollen overcoat, one woollen dress coat, five 
pairs of stockings and six towels.”’ ‘The jury, having 
been instructed, if they found for the plaintiff, ‘ toas- 

sess the damages forsuch articles of necessity aud con- 
venience as are usually carried by passengers for their 
personal use and comfort, instruction and amusement, 
or protection, having regard to the object and length 
of the journey,” under this instruction brought ina 
verdict for plaintiff for $150. The Supreme Court re- 
viewing the case held the instruction to be good law 
and refused to disturb the verdict. This case, with that 
of Ouimit v. Henshaw, 35 Vt. 604, in which case plaintiff 
was allowed to recover for a lot of household goods car- 
ried with wearing apparel in boxes and shipped as per- 





late the difference between personal baggage or Jug. 
gage, and common freight. They are isolated cases and 
not recognized as authority. 

What is not baggage? In the most elaborately argued 
case of Cahill v. The London & North-Western Ry. (o,, 
13 Q. B. 818, it appeared that a passenger presented to 
the company as luggage a box containing only mer. 
chandise, but not exceeding in weight the limit pre. 
scribed for personal luggage. No information wag 
given the company of the contents of the box. He 
did not recover. Chief Justice Cockburn in this case 
said: “Ifarailway company * * * choose to take 
as ordinary luggage that which they know to be mer. 
chandise, I quite agree that it is not competent for 
them, in the event of a loss, to claim exemption from 
liability, on the ground that the article consists of mer. 
chandise, and not of ordinary luggage. But on the 
other hand, if a passenger who knows or ought to know 
that he is only entitled to have his ordinary personal 
luggage oarried free of charge, chooses to carry with 
him merchandise, for which the company is entitied 
to make a charge, he cannot claim to be compensated 
in respect of any loss or injury by the company, to 
whom he has abstained from giving notice of the con- 
tents.’’ See also Great North. Ry. Co. v. Shepherd, 
8 Exch. 30; Hannibal Ry. Co. v. Swift, 12 Wall. 262; 
Mawritz v. Railroad, 23 Fed. Rep. 7 

In the case of Phelps v. London & Western Ry. Co., 
19 C. B. (N. S.) 321, it was held that ordinary luggage 
does not include ‘title deeds’’ belonging to a client, 
or bank notes of considerable value carried for the 
purpose of using in a suit in court to meet any con- 
tingenoy. 

A child’s toy, called ‘‘a spring horse,’’ weighing 
seventy-eight pounds, and forty-four inches in length, 
standing on a flat surface, is not personal luggage. 
Hudston v. Midland Ry. Co., 36 L. T. R. 213. Jewelry 
in a passenger's trunk intended as presents for his 
friends, engravings and masonic regalia are not such 
luggage within the meaning of the rule (Wevins v. 
Steamboat Co., 4 Bosw. 225); nor are watches toa large 
value packed in a travelling case (Belfast, ete., Ry. Co. 
v. Keyes, 9 H. L. 556); nor masquerade costumes; nor 
stage properties, costumes, etc. Mich., etc., Ry. Co. v. 
Dehm, 56 IIL. 293; Oakes v. Railroad Co. (Ore.), 26 Pac. 
Rep. 230. Massachusetts declines to apply the more 
liberal rule which prevails in some of her sister States. 
It has been held in that State, that since the ordinary 
contract made by the carrier with the passenger, in the 
sale and purchase of a passenger’s ticket, is merely for 
the transportation of the passenger and his ordinary 
personal baggage, in order to extend the liability of the 
carrier further so as to protect property of the passen- 
ger not personal baggage, there must be clear proof of 
a special agreement between carrier and passenger. 
Aad mere notice to the baggageman who checked the 
trunks that they contained merchandise, other than 
mere personal baggage, or evidence that the baggage- 
man could ascertain by the use of his own faculties 
that such was the case, will not warrant a jary in find- 
ing that the carrier accepted the merchandise as the 
personal baggage of the passenger and assumed the 
liability therefor. Substantially holding that baggage- 
men have no such implied authority, from the nature 
of their occupation, to assume this liability for the 
companies they represent, without the payment to the 
company by the passenger of the reasonable charges 
for excess of baggage at least. Alling v. Railroad, 126 
Mass. 121; Blumautle y. Railroad, 127 id. 322; Hum- 
phreys v. Perry, 18 Sup. Ct. Rep. 711. Samples of 


travelling salesmen generally are held not to be personal 
baggage, although the carrier may render himself re- 
sponsible under certain conditions as for personal 
baggage. Texas, etc., Ry. Co. v. Capps, 16 Am. & Eng. 
Ry. Cas. 126. Pencil sketches of an artist were held 





sonal baggage, are altogether too liberal to passengers in 
the construction of thisrule. They practically annihi- 


not protected in Mytton v. Midland Ry. Co., 28 L. J. 
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Exch. 885; and also papers of great value. Thomas v. 
Great Western Ry. Co., 14 U. C. R. 389; Phelps jv. 
London, ete., Ry. Co., supra. 

Notwithstanding that claim is madein some cases 
that the jury are to determine the question of what 
shall constitute baggage within the rule, especially 
where there is a dispute as to the facts, the point is 
well settled that in those cases where no question as 
to the facts is raised, the court shall determine the 
question as a matter of law. 

Liability for baggage.—The only further question 
which needs discussion here is, perhaps, that of the 
possession of the property while in transitu. Some 
property of this personal character is needed by the 
side of the passenger in his compartment or seat. It 
may bein constant use, while other property would 
necessarily be in the way, of no immediate use, and, it 
may be, improper if kept immediately with the passen- 
ger. Asa matter of custom and convenience, this latter 
part of the personal baggage of the passenger is con- 
signed to the immediate, and for the time, the exclu- 
sive possession of the carrier, a check or receipt being 
given the passenger at the time of its delivery. With- 
out reviewing the cases, English and American, upon 
this question, it should be sufficient for the purpose of 
this paper to state, that the conclusion is reached from 
the adjudicated cases, that if the passenger has his 
baggage placed in such a part of the car or couveyance 
upon which he travels that it is placed within his en- 
tire control, to the seeming exclusion of the authority 
and control of the carrier, the duty of the carrier as 
well as his liability then becomes modified, and if from 
want of care on the part of the owner it is lost, and 
there is no negligence on the part of the carrier, the 
loss falls upon the passenger. The only question which 
then might arise affecting the carrier's liability would 
be as to whether or not the loss might be attributed to 
its negligence, with which question we have nothing 
to do. 

Both American and English cases hold, as a general 
proposition, that in the absence of nezligence or care- 
lessness on the part of the passenger, great latitude has 
been allowed the passenger in the use of his baggage 
upon the journey, within proper restraint, of course, 
without releasing the carrier from his common-law re- 
sponsibility. See Hutch. Carr., § 694. So that a 
general conclusion may be drawn from these cases that 
the ordinary baggage, luggage, or personal baggage, by 
whatsoever name it is known, of passengers by ships 
and steamboats may be taken by them into the state- 
rooms assigned to them, without relieving the carrier 
from any of his responsibility for its safety as a com- 
mon carrier, where there is no negligence on the part 
of the passenger contributing to its loss, or unless 
especially prohibited, or unless as a matter of fact the 
passenger exercises exclusive possession thereof in his 
own person or by his own servants. That in the case 
of railways and vehicles of like character, if passengers 
retain in their custody any part of their personal bag- 
Rage to the exclusion of the carrier's control, the latter 
will be held liable for its loss only when occasioned by 
his negligence. If the passenger fails to take the care 
exercised by a prudent person, and this failure to exer- 
cise such care and prudence occasions the loss, that 
loss Cannot be made good by action against the carrier. 
See Hutch. Carr. (2d ed.), § 700; McKee v. Owen, 15 
Mich. 115, where there was an equal division of the 
court. See Mr. Justice Campbell's opinion. 

The rule whiob formerly prevailed, both in England 
and America, divided the responsibility for the safety 
of the personal baggage of passengers nearer a line of 
equality between passenger and carrier than does the 
tale of to-day. ‘The carriers were not then, as now, 
regarded as insurers against all contingencies, except 
the act of God, or the public enemy. It is now how- 
ever well-settled law that railway companies are re- 





garded as common carriers with reference to the bag- 


guge of passengers. 

The act of God, or of the public enemy, or of the 
owner himself are the only saving elements in the case, 
in the absence of some such statute, like the English 
Carriers Act, which makes provision for these liabili- 
ties. This baggage for which the carrier is held as an 
insurer includes, as we have seen, only such articles as 
are needed for the personal convenience and comfort 
of the passenger. And he is allowed the use of this 
baggage anywhere about the train made necessary by 
the demands of convenience and comfort in travelling. 
It is not now deemed necessary that such things as are 
needed for the immediate personal use should be 
checked in order to hold the carrier liable for loss or 
injury. Checks are prima facie evidence of the mere 
fact thac the carrier has received the passenger's bag- 
gage. They do not import any kind of contract. Isaac- 
son Vv. Railroad Co., 94 N. Y. 278; 8S. C., 46 Am. Rep. 
147. The contractual relation of the carrier and the 
passenger extend to and cover the baggage of the pas- 
senger; and in determining responsibility for the loss 
of baggage, these checks are received in evidence in 
connection with the tickets. But this responsibility 
of the carrier of free baggage, or which is the same 
thing, the personal baggage of the passenger, is de- 
pendent largely upon the terms of his ticket; especially 
is this so in regard to distance of travel. The Mas- 
suchusetts courts bave held that the possession of a 
through check by a passenger, where unaccompanied 
by through transportation of himself, would not make 
tbe carrier responsible for the loss of his baggage by 
other connecting carriers to complete the transporta- 
tion indicated by the check, in the absence of some 
joint interest of the connecting carriers. Stinson v. 
Railroad Co., 98 Mass. 83. See also Green v. Railroad 
Co., 4 Daly, 553. Andif the passenger has paid no con- 
sideration for his ticket, but it is a gratuitous service 
on the part of the carrier, the passenger could hardly 
be allowed to complain of this loss of baggage, since 
the contract to carry safely is always based upon the 
price paid by the passenger for his transportation. 
The carrier is regarded as merely a bailee without com- 
pensation and could only be held responsible for gross 
negligence. Flint, ete., R. Co. v. Weir, 37 Mich. 111. 

As we have before noticed, the carriage of the per- 
sonal baggage is ex vi terminiincideutal to the carriage 
of the owner as a passenger. But it is not always 
necessary that the owner should accompany his bag- 
gage on the same train, if he stands in the relation of 
passenger to the carrier. Warner v. Railroad Co., 22 
lowa, 166. 

But where the personal baggage of a passenger has 
been left in the care of the carrier without any agree- 
ment as to forwarding the same, if the carrier, after 
he has transported the owner as a passenger, is in- 
trusted with the forwarding of the same, the contract 
then is for the carriage of the baggage as freight. Wil- 
son v. Railway Co., 57 Me. 138; Graffam vy. Railroad 
Co., 67 id. 234. 

It is well-settled law, in the United States at least, 
that the owner of baggage may send it in advance or 
over a different route, in the care of his servant or rep- 
resentative, as the case may be, and in case of loss or 
injury the courts will permit a recovery in his name. 
But a contrary rule seemed to prevail in the English 
case of Becher v. Great Eastern Ry. Co., L. R., 5 Q. B. 
241. In this case the plaintiff's servant, having in 
charge the baggage of his master, went on before over 
the defendant's road on an earlier train on the same 
day. The plaintiff's baggage was lost on the journey 
through the fault of the defendants. It was held by 
the court that the defendants received the baggage in 
question as the baggage of the servant, and in the ab- 
sence of proof showing that the defendants accepted 
the baggage for carriage with knowledge that it be- 
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louged to the plaintiff, there could be no recovery. 
Although much might be said in favor of a rule of this 
kind, still it seems like a too strict construction of the 
rule of privity of contract, and with the exceedingly 
liberal view taken by some courts of the responsibility 
of common carriers as a class, it is a bit inconsistent, 
to say the least. 

A great many questions may arise as to what con- 
stitutes a fair delivery of the baggage to the carrier, 
where it is not placed exclusively within the carrier’s 
possession under the checking system. And this phase 
of the subject is important as tending to place the re- 
sponsibility for its loss, as, under certain circumstances, 
the possession of the owner will relieve the carrier 
from responsibility for the loss of the same, except in 
case of negligence on his part. In Richards v. L. B. & 
8S. C. R. Co., 7 C. B. 839, it was shown that the plain- 
tiff’s wife was a passenger upon the defendants’ road, 
and that a dressing-case, which she was taking with 
her, was placed in the carriage under the seat, and that 
on the arrival of the train at her destination, the 
porters of the company took upon themselves the duty 
of carrying her luggage from the railway carriage to 
the hackney carriage which was to convey her to her 
residence. [n some way the case was lost. A question 
arose as to whether it had ever been delivered to the 
company 80 as to render them responsible. The court 
held that there was a sufficient delivery. 

Mr. Justice Wilde says, ‘the facts are simple” in 
this case. ‘“*The lady comes to the station ina fly. 
The dressing-case is pnt into the carriage to be con- 
veyed to London with her. Nothing is more common. 
No doubt, this might have been done under such cir- 
cumstances as would discharge the carrier. * * * 
Suppose a passenger to get into a carriage with a 
pocket-book in his pocket, and on arriving at the ter- 
minus, to take it out of his pocket and ask a porter to 
carry it toacab; it may be that under such circum- 
stances the company would not be responsible if the 
pocket-book were lost in the transit. ‘Taking the case 
as denuded of any facts which could warrant any 
question of fraud being left to the jury, and there being 
no circumstances to exonerate the company from the 
liability which ordinarily attaches to common carriers, 
it seems to me that the evidence sustains the first 
count, and that count discloses a perfectly good cause 
of action. The fact of the dressing-case having been 
placed under the seat of the carriage, and so under the 
more immediate control and inspection of the passen- 
ger, in my opinion makes no difference.’”’ See Butcher 
v. L. & S. W. Co., 16 C. B. 13; Great North. Ry. Co. v. 
Shepherd, 8 Exch. 30. See further Macrow v. Railway 
Co., L. R., 6Q. B. 612; Great West. Ry. Co. v. Good- 
man, 12 C. B. 813; Marshall v. Y. N. & B. Ry. Co., 11 
C. B. 655. 

Such a liberal view of the rights of a passenger while 
in the immediate possession of personal luggage is quite 
refreshing after a perusal of the case of Becher v. Great 
Eastern Railway Co., swpra. 

Of course, contributory negligence on the part of the 
passenger ought to and does release the carrier from 
liability for loss of baggage. Perhaps the question of 
the contributory fault of the passenger would not arise 
except in case of the luggage being under the immediate 
control more or less of the passenger, as noted in the 
cuse of sleeping and parlor cars, where a somewhat 
different rule prevails. And it has been held that 

sleeping and parlor-car companies, in respect to the 
baggage of their passengers, are not held as common 
carriers or inukeepers, because there is not a complete 
surrender of the property to the carrier. Thomp. 
Carr., § 20; Beach Cont. Neg. (2d ed.) 226, and cases 
cited under note 2; Hutch. Carr., §§ 101, 689. 


Although sleeping-car companies are not held to the 
rigid liability of common carriers or innkeepers, yet 
such companies are bound to protect the baggage of 








their patrons, especially during sleep. The cars ape 
especially designed for the convenience and comfort of 
the travelling public during a long, and otherwige 
wearisome journey. The company in selling the ticket 
contemplates the occupancy of its sleeping cars by 
those who wish to enjoy the security and comfort of 
these apartments over night. ‘The passenger contracts 
for this very same security and comfort. The company 
is therefore bound to use diligence and watchfulnesg 
over the security of the passenger and his property. 
Woodruff, ete., Co. v. Diehl, 84 Ind. 474; Lewis v. N, 
Y. Sleeping-Car Co., 143 Mass. 267; S. C., 56 Am. Rep. 
852, note by Rep.; Illinois Cent. R. Co. v. Handy, @ 
Miss. 609; S. C., 56 Am. Rep. 846. 

But this rule is swept aside by any evidence of the 
company’s assuming the duties of an innkeeper. Pull 
man Palace-Car Co. v. Lowe, 28 Neb. 239; Louisville, 
ete. v. Katzenberger, 16 Lea (Tenn.), 380. In the latter 
case cited the question before the court was whether 
property placed in the custody of the porter of asleep. 
ing car, attached to the defendant’s train for the ae. 
commodation of its patrons, was in the custody of the 
defendant. ‘The court held that the railway company 
by its contract to carry the passenger implied an insur- 
ance of his baggage if placed by him in the custody of 
the servants of tne company. And that a porter of 
the sleeping car attached to the defendant’s train is re- 
garded as a servant of the railway company, and lug- 
gage placed in his hands for safe-keeping is in the cus- 
tody of the railway company. The contract of the 
railway company with the sleeping-car company ex- 
empting the latter from such liability, has no force as 
against the passenger, nor has any such stipulation in 
the sleeping-car ticket. The railway company makes 
the sleeping cara part of its train upon which it invites 
its patrons to travel for hire. It will therefore be held 
liable even for any imperfection in the building of the 
sleeping car through which injury is occasioned. Penn. 
Ry. Co. v. Roy, 102 U. S. 452. 

The case of Kingsley v. Lake Shore, ete., Ry. Co., 
125 Mass. 54; 8. C., 28 Am. Rep. 200, is in accord with 
the ruling in the Tennessee case before referred to. 
And it now seems that the rule that any contract made 
between the railway company and the sleeping-car 
company should be allowed to affect the rights of pas- 
sengers in such matters as the safety of their baggage, 
is manifestly absurd. The sleeping car is a part of the 
necessary equipment of a well-regulated passenger 
train making any extended run. The comfort of pas- 
sengers, for which the company assumes the responsi- 
bility, demands their use on all through trains. A fair 
charge is made for the use of the same by the public, 
which is paid to the servants of the railway company. 
There is comparatively nothing about the arrangement 
to lead the passenger to believe that the sleeping or 
parlor car is not just as much under the control and 
operation of the railway company as any other part of 
the train. Then why should the passenger be affected 
by an agreement between these companies of which he 
may not have the slightest knowledge. See Balt. & 
Ohio R. Co. v. Campbell, 36 Ohio St. 647. 1t would be 
contrary to public policy if this were different. ; 

The Indiana court gives rather an unique exposition 
of the relative responsibility of carrier and passenger 
in the case of Woodruff, etc. v. Diehl, 84 Ind. 474; 8. 
C., 43 Am. Rep. 102, in which case the court held that 
asleeping-car company is not responsible for the satchel, 
overcoatand other personal baggage not checked, while 
the owner is in the car and awake and the things are 
in his possession, but as soon as he goes asleep the re- 
sponsibility of the carrier protects his belongings from 
the greed of his neighbor or its own fault. If he leaves 
the car fora moment at some wayside to administer 
comfort to his physical being, the same law protects 
his baggage. 

While the property is under the immediate control 
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and inspection of the passenger, the court, in this case, 
refuses to hold the carrier as an insurer or common 
carrier, but simply as a bailee for hire, and therefore 
only requires of the carrier the exercise of reasonable 
gare in providing for the security of the baggage of pas- 
sengers. See opinions in Kingsley v. Lake Shore R. 
Ov., 125 Mass. 54; Clark v. Barns, 118 id. 275; Bergheim 
y.Great East. Ry. Co., 3C. P. D. 221; Thomp. Carr. 
618; Pullman Palace-Car Co. v. Polloc, 69 Texas, 120; 
8. C.,5 Am. 8t. Rep. 33; American, ete., Co. v. Bryan, 
8 Penn. St. 446. Recent English cases exact a more 
rigid responsibility on the part of the carrier. 

It has been held in England that where a ticket had 
printed on its face only the usual ‘ Dublin to White- 
haven,”’ etc., and on its back contained conditions, 
there being on the face of the ticket no reference what- 
ever to the back, the passenger was not bound by the 
conditions at all. Henderson v. Steveson, L. R., 2 Sc. 
App. 470. In another later case however the ticket 
being in the form of a little book, on the first page of 
which was the usual ticket matter, on the second page 
certain conditions, Lord Coleridge held that the pas- 
senger was bound to take notice of the conditions on 
the succeeding pages because of the form of the ticket 
or book. The terms of the ticket being continued 
from page to page, generally speaking, these conditions 
must be seen and understood in order to be binding 
onthe passenger. Kansas City, etc., R. Co. v. Rode- 
baugh, 388 Kans. 45; S. C., 5 Am. St. Rep. 715, and note 
at end. 

In England the public convenience demanded a 
change from the rule laid down in the case of Berg- 
heim v. Great East. Ry. Co., 3C. P. D. 221, limiting 
the carrier’s responsibility for the safety of such pas- 
senger’s buggage as is placed absolutely within its care; 
and that the carrier is not liable as a common carrier 
or insurer for that portion of a passenger’s baggage 
which is, at his request or with his consent, placed in 
the same carriage in which he is to travel. The court 
in the above case dissented from the opinions in the 
cases noted below. Le Couteur v. Railway Co., L. R., 
1Q. B. 54; 6 B. & S. 961; Butcher v. Railway Co., 
supru; Richards v. Railway Co., supra. But the later 
case of Bunch v. Great Western Railway Co., 17 Q. B. 
D. 215, afterward heard on appeal to the House of 
Lords (18 App. Cas. 31), determined the ruling of the 
court in the cases of Richards v. Railway Co., and 
Butcher v. Railway Co., to present the more correct 
principle of carrier’s responsibility for the baggage of 
its patrons. A.ad this more liberal rule prevails to-day 
both in England and America. 

So it may be understood as established by the courts 
of both countries that the responsibility of the carrier 
will only be suspended while the passenger exercises 
absolute and exclusive possession of his baggage or 
where he is himself at fault. 


As well illustrating this principle, and also in this’ 


connection the doctrine of damnum absque injuria is 
the recent case of Henderson v. Railroad, 20 Fed. Rep. 
40; S. C., 123 U. S. 61, where a lady passenger on the 
defendants’ road, while closing a window of the car 
Where she was sitting, dropped her hand bag contain- 
ing money and jewels toa large amount, nearly ten 
thousand dollars, out of the window and it was lost. 
The conductor refused at her request to stup the train 
before renching the next station. She sued the de- 
fendants for the amount of her loss. The court found 
that the carrier had fulfilled its contract to the letter 
to convey the passenger. That it protected her prop- 


erty in so far as any act of its servants was concerned, 
and that the fault was the plaintiff's. 

The contract of carriage of the baggage of passengers 
contemplates its immediate delivery when it arrives at 
itsdestination. A reasonable time will however always 
be allowed in which the passenger may rely upon the 
responsibility of his carrier. 


But this reasonable time 





is not the same as in the case of goods or merchandise. 
Patscheider v. Railway Co., L. R., 8 Exch. Div. 153. 

This question of what isa reasonable time during 
which personal baggage may be in the care of a carrier 
after it has arrived at its destination and the carrier be 
held responsible as a common carrier, and not as a 
warehouseman, isa mixed question of law and fact, 
and will be determined by the circumstances of each 
particular case. In several cases failure to call for bag- 
gage the same day as its arrival at its destination was 
held to defeat the passenger's right to recover. Morris 
v. Third Ave. R. Co., 1 Daly, 202; Jones v. Norwich, 
etec., Trans. Co., 50 Barb. 493; Harper v. Railway Co., 
63 Wis. 100; Roth v. Railroad, 34 N. Y. 548; Ouimit 
v. Henshaw, 35 Vt. 605; Patscheider v. Railway, L. R., 
3 Exch. Div. 153. 

Finally, a through contract for transportation of a 
passenger is a through contract for transportation of 
his baggage, and although any connecting carrier over 
whose road the passenger and his baggage may be for- 
warded by the company undertaking the original con- 
tract, may be held liable to the passenger for loss of 
his baggage (Barter v. Wheeler, 40 N. H. 9; Ill. Cent. 
R. Co. v. Frankenberg, 54 Ill. 88; 5 Am. Rep. 92. But it 
may make a special contract limiting its responsibility 
to its own line), the original carrier to the contract is 
so liable and is usually looked to for the recovery of 
damages. Percy LLEWELYN EDWARDS. 

Owosso, MicH. —Canadian Law Times. 


—_—_»___—— 


REFORMS NEEDED IN CITY GOVERNMENT. 


The Hon. David Dudley Field, while he was rusticating in 
Stockbridge, Mass., last summer, was asked to contribute to the 
World’s Congress Auxiliary a paper on ** The reforms needed 
in the fundamental law for the government of cities,” and in 
reply he wrote to Vice-Chairman Jenkins as follows: 


66 | gees little township where I am passing the sum- 

mer in the Berkshire hills of Massachusetts is 
the model of an urban community, self-governed in all 
that concerns itself alone, industrious and peaceful. 
Its citizens meet once a year to choose their town of- 
ficers and decide upon roads, bridges and other town 
affairs. Far different is the great city at the mouth of 
the Hudson, where I have passed most of my life, and 
where I have found a permanent home. In that city, 
and its neighbor Brooklyn, live more than two millions 
of people; compressed together; under conditions the 
most diverse; the very rich and the very poor; greed 
and hunger wrestling together; costly mansions here, 
crowded and unhealthy tenements there; one class 
demanding privileges in this quarter, and another in 
that: debts and taxation increasing with alarming 
rapidity. 

** How to deal with such a life; how to govern it, are 
the problems that confront us. They comprise ele- 
ments which are not found in questions of municipal 
government abroad; for instance, you cannot classify 
the voters by means of a property qualification. That 
was attempted in New York several years ago. A com- 
mission recommended that certain officials, having 
charge of the finances, should be elected by voters with 
such a qualification, but the attempt failed signally. 
And soit would probably bein all American cities. Uni- 
versal suffrage is the American rule, which is not likely 
to be departed from in our generation. Nor is it by any 
means certain that it would be well to depart from it. 
It used to be said, in the days when the Croton water 
was first introduced into New York, that if its intro- 
duction had depended upon the votes of men of prop- 
erty, it would have been rejected. It is idle now to 
discuss the subject, for it is a foregone conclusion that 
a@ property qualification would have small chance of 
adoption in any American city, where it does not now 
exist, if indeed it exists anywhere. 

“A qualification of longer residence than is usually 
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required for State or national elections might however 
fiud favor. Let me suggest a residence of at least five 
years in the city where the vote is cast. This would 
insure a better acquaintance with municipal affairs, 
and greater stability in the management of them. 

“ All willagree that the powers ofa city government 
should be strictly defined and carefully guarded against 
abuse. They are at present generally defined with model 
strictness. But they are abused, grossly abused. How to 
guard against the abuse is the problem. The first re- 
quirement is to put honest and capable men in office. 
How can this be done? To answer this question sug- 
gests another; how do dishonest and incapable men 
get into office? By the gross neglect of the great body 
of citizens, write and make speeches about it as 
much as we please. The true lesson is this: unless the 
citizens give as much attention to the selection of their 
public agents as they give to the selection of their pri- 
vate ones, they will not get honest and capable men 
into public offices. Why is it that they do not give 
such attention? Is it because the attention has been 
made troublesome? There is too much machinery to 
be handled. Then if possible make it easier. And 
here is one way to do it. In many of the cities, most 
of them perhaps, a previous registration of the voter is 
required. He cannot vote without it. Require him 
when he registers to nominate candidates for offices to 
be filled. Do not say that this would involve only a 
transfer of political manipulation from the polls to the 
nominating office. Ianuswer that the like machinery 
for securing the secrecy of the ballot can be made to 
secure the secrecy of the nomination. I would further 
require that if the person who registers does not vote, 
he should be debarred from voting at the next subse- 
quent election. This much at least would I do for 
placing capable and honest men in office, for it must 
be assumed that the majority of the people desire such 
officers for the performance of public duties. 

“In aid of the foregoing requirements I would re- 
duce the number of municipal officers to be voted for 
by the people directly to as small a number as would 
suffice to give full effect to the will of the citizens in 
the administration of municipal affairs. By this means 
the choice of the voters will not be distracted by too 
many offices to be filled at one time. The multiplica- 
tion of elective appointments, whether State or munici- 
pal, has grown to be aserious evil. For my own part, 
it is next to impossible for me to acquaint myself with 
the fitness or unfitness of the multiplied candidates 
whose names are printed on every ballot offered to my 
choice. 

“T would rather endeavor to concentrate responsi- 
bility by vesting the municipal government in a mayor 
and a board of aldermen, who alone should be elected 
by the people, the mayor by all the voters of the city 
and the aldermen by districts. This would bring be- 
fore the voters two candidates only, the mayor and 
the alderman of the district. I would intrust the 
mayor with the power to appoint the heads of depart- 
ments, and give him the supervision of all city officials, 
high and low, with power of removal in case of neglect 
or malversation found by him to exist, he being the 
sole judge in either case, but bound nevertheless to 
give previous written notice to the official removed, 
and to hear excuses if any. Heads of departments, 
such as the fire department, police department, park 
department, street department and others deemed 
necessary, to be appointed by the mayor, for fixed 
terms of office, and removable by the mayor, for cause 
stated in writing, but subject to the absolute decision 
of the mayor. 

“Every official, high and low, to hold for a fixed 
term, say five years, subject to removal by the head of 
his department, to receive a compensation, established 
at the time of his appointment, and to make no fees or 


Se 


“Having done this much to put good men into Office, 
I would take all possible measures to prevent bad mey 
from abusing their functions. To do this we must go 
to the root of the evil. Bad men cheat in order to 
profit by the cheating. I would make it unprofitable 
for them to cheat the people. To accomplish this we 
must fasten upon the official an effective personal re. 
sponsibility to the aggrieved citizen. We have in New 
York already a provision for preventing the unlawful 
alienation or waste of public property, by suit on be. 
half of a tax payer. Why not carry the liability fur. 
ther, so as to punish malversation resulting in injury 
of the individual citizen? At present there seems to 
be no legal remedy, except through the intervention 
of public officers, the grand jury for instance, or 4 
prosecuting attorney. Such intervention has gener. 
ally turned out to be an illusory remedy, inasmuch as 
these public officers are elected by the same voters and 
with the aid of the same machinery as that by which 
the offending official was elected. Judging from ex. 
perience they can hardly be expected to prosecute 
with alacrity their political supporters. The remedy 
which I would supply to the injured citizen would be 
the personal responsibility of the official by or of 
whom the injury was expected or caused, either to 
prevent malversation when foreseen or about to be 
attempted, or to punish it when done. To this end I 
would require from every city official security for his 
good behavior by bond with surety, and I would give 
an injured citizen the right to sue on this bond, with 
perhaps the consent of some competent court, or with- 
out it as the exigency of a municipal government might 
require. Do not say that a verdict and judgment 
against a bad official would be ineffectual if be bad no 
property wherewith to satisfy the judgment. Then 
add an additional safeguard providing that no person 
should be capable of holding office if there be an out- 
standing judgment against him for misconduct. 

‘“‘Beside these various remedies I would provide 
something like the referendum known in Swiss gov- 
ernment, and in some other quarters, by which a 
specified minority of the city council might require 
the most important measures proposed by the major- 
ity, to be submitted to a vote of the people, before the 
measure could take effect. Some such provision, I am 
told, has been lately provided in Haverhill, one of the 
cities of Massachusetts. 

“T have said nothing of judicial officers, because the 
administration of justice is the proper function of the 
general and central authority, whether of the State or 
uation. It has little that is local in its aims or attri- 
butes. Ido not forget that justices of the peace and 
other judicial officers of loca! jurisdiction have been 
usually appointed or elected by the local authorities or 
by people of their respective districts. The jurisdic 
tion of these officers is usually of small extent, and 
they have been found useful in the settlement of petty 
disputes between neighbors, and not infrequently serve 
the purpose of courts of conciliation. But in respect 
of police courts and other tribunals of considerable ex- 
tent, yet still below courts of general jurisdiction, I in- 
sist that they should be filled by the State or nation, 
which is responsible for the administration of justice 
jn all quarters of its domain. 

“If these few suggestions should prove to be of any 
value to the contrivers of municipal government I 
should be only too happy.” 





+ 


STATUTE OF LIMITATIONS. 


NEW YORK COURT OF COMMON PLEAS, GENERAL 
TERM, OCTOBER, 1893. 


ComPpTon v. Bowns. 





perquisites of office. 


A question of law upon uncontradicted evidence is raised by 
an exception to the ruling of the court; and to present that 
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question on appeal from the City Court, it is not necessary 
that the case should purport to contain all the evidence. 

A payment made and intended as of the whole amount due, 
and in discharge of the entire indebtedness, is ineffectual 
as part payment to defeat the operation of the statute of 
limitations. 

Anaccount of items upon one side and payments merely upon 
the other is not a mutual account. 

Payment of the ascertained balance of an account in settle- 
ment of the dealings between the parties does not consti- 
tute an item of account from which the statute of limita- 
tions begins to run, within section 386 of the Code of Civil 
Procedure. 


PPEAL from judgment of the General Term of the 
City Court affirming judgment on verdict. Action 
onan account for balance of commissions on sales of 
cargoes of coal for defendant. The case appears in the 
opinion. 


James L. Bishop, for appellant. 
Hyland & Zabriskie, for respondent. 


Pryor, J. Upon the conclusion of plaintiff's evi- 
dence the defendant moved to dismiss the complaint 
on the specific ground that the claim in suit was barred 
by the statute of limitations; and again at the close of 
the case, for the same reason, he requested the direc- 
tion of a verdict in his favor. 

To enable us to determine whether, in denying the 
motions, the court below committed Jegal error, it is 
net necessary that the record should purport to con- 
tain all the evidence. Remsen v. Wheeler, 3 Silv. 
Ot App. 43; Halpin v. Insurance Co., 118 N. Y. 
165. The exception to the denial of the motions duly 
presents the question for adjudieation. Turner v. 
Weston, 133 N. Y. 650, 651. 

It is conceded that the statute of limitations isa 
conclusive answer to the action, unless the defense be 
obviated by the payment on the 7th of June, 1882. The 
legal effect of that payment is the solitary question be- 
fore as. 

Treating the payment as on account of a claim 
against which the statute was running, its inefficacy 
toprevent the bar is plainly apparent. By the uncon- 
troverted evidence, the payment was of the balance of 
account between the parties, and was intended by the 
defendant in full settlement of his entire indebtedness 
to the plaintiff. **The account on February 15 stood 
to his credit $359.54. I added interest to June 7 
$6.78, which made $366.42. * * * Igavehimacheck 
on June 7, 1882, adding interest from February 15. The 
amount was $366.42 * * * This closed the whole 
business.” To the same effect is the testimony of the 
plaintiff himself: ‘I received asum of money from 
him by check dated June 7, 1882, $366.42. That sum 
was the balance shown by his account, * * * just 


the sum which Mr. Bowns admitted to be due to me.”’ ’ 


It is elementary law that the effect of part payment 
in defeating the operation of the statute of limitations 
depends upon the promise it implies to pay the resi- 
due; but ifthe payment be intended, not as a dis- 
charge pro tunto, but asacomplete liquidation of the 
entire demand, how can an engagement to pay more 
beinferred? The implication of an acknowledgment 
of the continuance of the debt from an act supposed 
and designed to extinguish it, and of a promise of fur- 
ther payment from a payment made and intended as 
final and complete, isa palpable absurdity. Arnold v. 
Downing, 11 Barb. 554; Harper v. Failey, 53 N. Y. 442; 
Sands v. Gelston, 15 Johns. 511; Hale v. Morse, 49 
Conn. 481; Weston v. Hodgkins, 186 Mass. 326; Ren- 
sons v. Clark, 59 Mich. 414; Wood Lim., § 97; Buswell 
Lim., § 77. 

Apprehending the force of the foregoing argument, 
the respondent seeks shelter under section 386 of the 
Code of Civil Procedure, but ithis provision is as in- 


effectual as section 395 to rescue his claim from the 
operation of the statute. For, in the first place, the 
account, consisting apparently of debits on the one 
side and payments on the other, is not the “ mutual. 
open and current account, where there have been re- 
ciprocal demands between the parties’? contemplated 
by the statute (Green v. Disbrow, 79 N. Y. 1); and, in 
the second place, if it be such an account, still the pay- 
ment relied on to defeat the statute, being in discharge 
of the balance upon a closed account and in final set- 
tlement of the transactions between the parties, can- 
not, inthe nature of things, be that ‘‘item’’ in an 
“open and current account ”’ from which the cause of 
action accrues and the statute of limitations begins to 
run. The proposition is so self-evident as to dispense 
with argument to elucidate and sustain it. It is an in- 
evitable corollary from the reason of the rule of limi- 
tation applicable to mutual accounts. Green v. Dis- 
brow, 79 N. Y.1, 10; Gunn v. Gunn, 58 Am. Rep. 447, 
454. 

Judgment reversed and a new trial ordered, costs to 
abide event. 


BooxstTAVER, P. J., and BiscnHorr, J., concur. 





WHETHER A WRITING 18 A DEED OR A 
WILL DEPENDS UPON THE INTENT OF 
THE MAKER. 


KENTUCKY COURT OF APPEALS, JUNE 3, 1893. 


PaxILurps v. THOMAS LUMBER Co. 


A writing by which the maker recites that a specific boundary 
of land “‘ is deeded ” to his wife for life, and at her death to 
go to his grandson, further reciting that ‘this deed is not 
to take effect ” until his death, and that he is “ to have and 
keep full possession of said farm during his life,” is to be 
regarded as a deed taking effect at once, and reserving to 
the grantor merely a life estate; and the deed having been 
recorded, one to whom the grantor subsequently sold and 
conveyed all the valuable timber standing on the land, is 
not entitled to enter for the purpose of taking the timber, 
the grantor being dead. 


io from Pike Circuit Court. 


A, J. Auaxier, James M. York, R. T. Burns and Stew- 
art & Stewart, for appellants. 


L. T. Moore and John F. Huger, for appellee. 


Pryor, J. Jesse Phillips, in consideration of the 
kind treatment of his wife Vicey, and the love and 
affection ne had for his grandson, John Phillips, as he 
expresses it, granted and conveyed to them his lands 
upon which he lived, describing them by specific 
boundary, in the following manner: ‘‘This land is 
deeded to Vicey E. Phillips during her life, and sbe is 
to live on and have control until her death, and at the 
time of her death it isto go and belong to John Phil- 
lips, son of William Phillips, deceased, and his heirs 
forever.’’ 

‘* This deed is not to take effect until the death of 
Jesse Phillips, and Jesse Phillips is to have and keep 
full possession of said farm, during his life, and to 
have all proceeds of said farm until his death; and if 
said John should get in debt, or any thing that would 
sell the land, then, at the time of sale, it is to go to his 
children,” etc. 

The deed was lodged for record, and recorded in the 
county of the grantor’s residence and where the land 
is located, and the grantor lived upon it until his 
death, that occurred not long before this action was 
instituted. 

After this conveyance to his wife and grandson the 
grantor sold and conveyed to the appellee, the Thomas 





Lumber Co., all the valuable timber stauding upon 
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this land, the consideration paid being some $2,300. 
This deed was also admitted to record. 

After the death of the grantor the appellee claimed 
the right to use and occupy this land for the purpose 
of getting the timber from it and asserting its right to 
the timber, by reason of this conveyance made subse- 
quent to that made to the appellant. 

The appellant filed this petition, claiming the land 
under the conveyance from his grandfather, and 
sought to prevent the appellee lumber company from 
entering upon the land to cut this timber or removing 
it from the premises, alleging that its deed was a cloud 
upon his title, and that the timber gave to the land its 
principal value; that the appellee had obtained the 
deed by fraud from his grandfather, and the evidences 
of his (appellant’s) rights were of record and known by 
the defendant. 

A demurrer was sustained to the petition and the 
petition dismissed. 

It is insisted by counsel for the appellant that no es- 
tate ofany kind wascreated by Jesse Phillips before 
his death, and that his right to dispose of either the 
timber or land, so as to pass the fee, never having been 
parted with, the conveyance to the appellee gave it a 
fuland perfect right to the timber. 

This contention of counsel is based upon the provis- 
ion in the deed to his wife and grandson, which says: 
“This deed is not to take effect until the death of 
Jesse Phillips,” and the sale of the timber having been 
made before that deed took effect, the title to the pur- 
chaser is complete. 

The case of Leaver v. Gauss, 62 Iowa, 314, used the 
language, *‘ to commence after the death of the grant- 
ors, it being understood between the grantors and the 
grantee that the grantee shall have no interest in the 
premises as long as the grantors, or either of them, 
shall live,”’ and it was held that the provision in that 
instrument was testamentary in its character, and re- 
vocable at any time by the grantor. 

Other cases have been cited, and proceed on the idea 
that a postponement of the enjoyment of the estate by 
the grantor leads to the conclusion that the gift or 
grant is testamentary and revocable, unless it plainly 
appears that a future interest was presently given and 
irrevocable. Babb v. Harrison, 9 Rich. Eq. 111; 70 Am. 
Dec. 203; ‘Turner v. Scott, 51 Penn. St. 126. 

It may be said that where no interest is vested or 
contingent in the grantee until the death of the 
maker, and nointent to pass title, the doctrine con- 
tended for must prevail. The language used must fix 
the intent of the grantor and determine whether the 
instrumenutis a deed or merely testamentary in its 
character. 

The fundamental rule in the construction of both 
wills and deeds is to give effect to the intention of the 
party executing the instrument, and this is to be ar- 
rived at by the language used, as found in the entire 
writing. 

lt is manifest to us, after reading carefully the con- 
veyance to the wife and grandson, that the grantor’s 
intent was to retain possession and control of the land 
in so far as the right to its cultivation and its products 
were concerned, during his life, and after his death, to 
his wife for life, and then to his grandson. 

He conveyed the estate to his wife for life, and then 
to John; but the draftsman, seeing that this would de- 
prive the grantor of all interest, provided that the deed 
was not to take effect until his (the grantor’s) death, 
aud Jesse Phillips is to have full possession of said 
farm during his life, and to have all proceeds of said 
farm until his death. 

The plain meaning and intention of the testator was 
to give, and hedid give after his death, alife estate to 
his wife, with remainder over to John. It wasa vested 


remainder in John from the moment .the deed was 
executed and recorded or delivered to him, and while 





the grant is expressed in awkward terms, it isin no 
manner ambiguous, but a plain conveyance to his wife 
for her life (after his death) and then to John. Itislike 
any other estate in remainder where the title vests at 
the execution and delivery of the deed, but the enjoy. 
ment of the estate is postponed until the preceding 
particular estate is ended. 

The grantor, by using the language, “this deed not 
to take effect until my death,” meant only that neither 
Jobn nor his wife were to have the control of his farm 
or the proceeds until he dies, noris this only an infer. 
ence from the words used, but the grantor go states in 
plain and unmistakable language. 

He made no reservation of the right to sell the land 
before he died, but retained as a life tenant the power 
to controland manage it, and use its products as he 
pleased, postponing the time of occupancy by his wife 
or John until his death. The grantor by the grant di- 
vested himself of all title save his life estate. Rey- 
nolds v. McFarland, 10 Ky. Law Rep. 932. It is fur. 
ther urged that as this deed was only for a good con- 
sideration, that of love and affection, and the appellee 
had paid full value for the timber, it should beallowed 
to hold it unless there was actual notice of the 
grantor’s deed to the appellant, and the failure to 
make such an averment rendered the petition defect- 
ive, if the main ground relied on is held to be insuffi- 
cient. 

We think the petition, from which we have already 
quoted, presents a cause of action, and the allegations 
must be in some munner controverted, else the appel- 
lant is entitled to recover. 

The judgment sustaining the demurrer is reversed, 
and the cause remanded for proceedings consistent with 
this opinion. 





———————— 


ABSTRACTS OF VARIOUS RECENT DE. 
CISIONS. 
BoUNDARIES—BROOK HAVING TWO CHANNELS.—In 
Pike v. Hood, decided in the Supreme Court of New 
Hampshire, in March, 1893 (27 Atl. Rep. 139), it was 
held that where the boundary of lands is described ina 
deed as running on the bank of a certain brook, and 
such brook has both a mainand an auxiliary channel, 
**brook’’ means the main channel, in the absence of 
evidence that the parties did not use the word accord- 
ing to its ordinary signification. 


COMPROMISE—CONTRACT.— Where one not the debtor 
nor under any legal or moral obligation to pay a debt, 
agrees to pay, and does pay, a sum less than the whole 
debt, in consideration of an agreement on the part of 
the creditor to satisfy and discharge the whole, no ac- 
tion will lie against the debtor to recover the balance 
of his indebtedness. Clark v. Abbott, 55 N. W. Rep. 
542. 

CONSTITUTIONAL LAW — DUE PROCESS OF LAW — 
FENCES.—Complainant owned a tract of land which 
was valuable solely for grazing purposes, and from 
which he derived an income by letting it to pasture. 
At the time he acquired it the law of South Carolina 
required all owners of cattle and stock to keep them 
fenced in, and gave the owners of lands upon which 
they might trespass the right to distrain and impound 
them. ‘Thereafter the Legislature passed an act @X- 
empting this land, with other tracts, from the provis- 
ions of the law, the effect of which was to require com- 
plainant either to fence ais whole tract against cattle, 
or to submit to have it trespassed upon, without re- 
dress, by any cattle whose owners chose to let them 
runatlarge. Held, that this act is not within the po- 
lice power of the State, and violates the Federal Con- 
stitution, inasmuch as it deprives complainant of his 
property without due process of law. Smith v. Bivens, 





U. S. Circ. Ct. (S. C.), 56 Fed. Rep. 352. 
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corporation was organized, as stated in the articles of 
incorporation, forthe purpose of acquiring a certain 
piece of land, laying it out asa town, and reselling in 
Jota, blocks, etc., and also of acquiring *‘ street-railroad 
or other rights and franchises, telegraph, telephone or 
other similar franchises, and gas and electric-light 
franchises, over the said property, or any part thereof.” 
Held, that the corporation had no authority to sub- 
soribe for shares of stock in a manufacturing corpora- 
tion, and such a subscription was ultra vires and void. 
Pauly v. Coronado Beach Co., U.S. Cire. Ct. (Cal.), 56 
Fed. Rep. 428. 


CREDIBILITY.—If a defendant in a criminal case, 
jointly indicted and tried with another defendant, tes- 
tifiesin his own behalf, and incriminates his co-de- 
fendant, he is to be treated as any other witness, and 
hischaracter for honesty may be put at issue by his 
co-defendant in an examination as to his general char- 
acter for truth and veracity. Stute v. T'aylor (La.), 12 
South. Rep. 927. 


DEED—ESCROW—STATUTE OF FRAUDS.—In Day v. 
lacasse, decided in the Supreme Judicial Court of 
Maine, in December, 1892, the following is the official 
syllabus: ‘*(1) A deed to be delivered in escrow must 
be delivered to a stranger, to be by him delivered, 
upon the happening of some contingency, or upon the 
performance of some condition; and the deed becomes 
effectual as a delivered instrument only upon such sec- 
ond delivery. (2) It cannot be delivered in escrow 
tothe agent or attorney of the grantor, nor to the 
agent or attorney of the grantee. (3) Where a deed 
from the grantor and a mortgage from the grantee are 
made in pursuance of a verbal contract of sale of real 
estate, but not delivered, they cannot be used asa 
memorandum, within the statute of frauds, upon 
which to enforce specific performance in equity.” 


DEFECTIVE SIDEWALK—KNOWLEDGE OF DEFECT.— 
In Maloy v. City of St. Paul, decided in the Supreme 
Court of Minnesota, in August, 1893, the follow- 
ing is the official syllabus: ‘‘ While it is certain that 
previous knowledge of the existence of a defect ina 
street or sidewalk has an important and oftentimes a 
decisive bearing upon the question of contributory 
negligence, mere inattention on the part of a person 
injured by reason of such defect will not conclude him 
upon that question. It is not necessary that the 
thoughts of a traveller should at all times be fixed 
upon adefect in a public thoroughfare, of which he 
may have had notice.” 


FRAUDULENT REGISTRATION—INDICTMENT.—An in- 
dictment under the Revised Statutes, section 5512, 
against a voter for fraudulent registration, in falsely 
stating his place of residence, is fatally defective in 
failing to aver that the statement was made to the in- 
spectors of election at the time of registration. United 
States v. Jacques, 55 Fed. Rep. 53. 


LEGAL CHARACTER OF CHECK BEFORE ACCEPTANCE. 
—Money received by a bank on general deposit be- 
comes the property of the bank, and its relation to the 
depositor is that of a debtor, and not of bailee or trus- 
tee of the money. The check of such depositor for part 
ofthe sum due him is not an assignment pro tanto, 
Without acceptance by the bank. Where, at the time 
such check is drawn, or when it is presented, the 
drawer is indebted to the bank on past-due paper, it 
may treat the cross-demand existing between them as 
compensated, so far as they equal each other, and credit 
the demands accordingly ; and if there is not then sufli- 
Clent balance standing to the credit of the drawer, pay- 
ment of the check may be refused for want of fands. 
Bank of Marysville v. Windisch-Muhlhauser Brewing 
Co. (Ohio Sup. Ct.), N. E. Rep. 


CoRPORATIONS—ULTRA VIRES ACTS.—A California 





LIBEL—WORDS ACTIONABLE PER SE.—In Continental 
National Bank of Memphis v. Bowdre, decided in the 
Supreme Court of Tennessee, in August, 1893 (22 S. W. 
Rep. 131), it appeared that a postal card was sent by a 
bank to a correspondent, from whom it had received a 
draft on B. Bros. & Co., a mercantile firm, for col- 
lection, which read, *‘ B. in hands of notary.’’ As mat- 
ter of fact, the draft had been paid to said bank. It 
was held that such words were libellous per se. 


NEGLIGENCE—STREET RAILWAY—STATUTORY OBLI- 
GATION.—The charter of a street-railway company re- 
quired the road between, and fortwo feet outside of, 
the rails to be kept constantly in good repair and level 
with the rails. A horse crossing the track stepped on 
a grooved rail, and the caulk of his shoe caught in the 
groove, and he was injured. In an action by the owner 
against the company it appeared that the rail, at the 
place where the accident occurred, was above the level 
of the roadway. Held (affirming the judgment of the 
Supreme Court of Nova Scotia), that as the rail was 
above the road level, contrary to the requirements of 
the charter, it was a street obstruction unauthorized 
by statute, and therefore a nuisance, and the company 
was liable for the injury to the horse caused thereby. 
Appeal dismissed with costs. Can. Sup. Ct., June 24, 
1893. Halifax Street Ry. Co. v. Joyce, Montreal Legal 
News, Sept. 15. 

RAILROAD COMPANIES—NEGLIGENCE. — Where a loco- 
motive engineer leaves his engine to the management 
of an inexperienced fireman while a flying switch is 
being made with such engine under the direction of 
the conductor, and a brakeman is killed by reason of 
the improper management of the engine by such fire- 
manu, the railroad company is guilty of negligence. 
Norfolk & W. R. Co.v. Thomas’s Admr. (Va.), 17 8. E. 
Rep. 884. 





sitoccacllliadi 
CORRESPONDENCE. 
‘““GENERATING Exvectrricity” 1s Nor ‘* MANUFAC- 
TURING’’ IN PENNSYLVANIA. 
Editor of the Albany Law Journal: 

Contrary to your supposition, on page 323 of your is- 
sue of the 21st, the Pennsylvania Supreme Court has 
held that “ generating electricity to furnish light and 
power”’ is not manufacturing, in Commonwealth v. 
Northern Electric Light & Power Co., 145 Penn. St. 
105, decided Oct. 5, 1891. The Supreme Court, Mr. 
Justice Williams delivering the opinion, puts the de- 
cision rather on the supposed intent of the Legislature 
in forming the ‘*‘class’’ of manufacturing corporations, 
and its intent in their classification in the tax laws 
(the question involved in the case being exemption of a 
corporation from State taxation as a manufacturing 
corporation) than in the processes included in the 
word **manufacture.’’ But the opinion of the court 
below [pp. 106-113], delivered by Judge Simonton (P. J., 
of the Court of Common Pleas of Dauphin county, in 
which court, by statute, cases arising under the act 
taxing corporations are triable), the most thoroughly 
trained tax lawyer in Pennaylvania, and one of the 
ablest in the country, arrives at the same conclusion 
on the scientitic and etymological grounds, after a 
thorough review of present knowledge of electricity; 
although, of course, his view of the matter is from the 
standpoint only of liability to taxation, and subject to 
the qualification that in claiming exemption from a 
clearly-imposed tax, it must be clearly shown that the 
exemption exists. 

The evidence at the trial below as to present theo- 
ries of electricity was voluminous, and given by ex- 
perts of « high class. 


And Iam, sir, 
Yours, ete., 
Tryon Huaues-NDWARDs. 
PHILADELPHIA, October 22, 1893. 
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NEW BOOKS AND NEW EDITIONS. 


BIDDLE ON INSURANCE. 


This is an excellent treatise, in two volames, on the 
principles of non-marine insurance, divided into six 
books, with various chapters in every book. The table 
of contents is exceedingly well arranged with clearand 
concise headings. The references to decisions are volu- 
minous, and refer to opinions of courts of the United 
States, England, Ireland, Scotland and Canada. The 
author has certainly given the public a work of which 
he may be proud. Published by Kay & Brother, 
Philadelphia, Penn. 


BIGELOW ON BILLS AND NOTEs. 


Melville M. Bigelow, Ph. D., of Harvard University, 
has contributed this well-arranged and well-expressed 
treatise,and in mentioning the work we are particularly 
attracted by the concise wording throughout, and the 
clearness with which the author expresses himself. The 
English Bills of Exchange Act is appended. Published 
by Little, Brown & Co., Boston, Mass. 


CHURCH ON HABEAS CorpPUsS. 


This isa second edition of an excellent work, with 
such additions as the author has found necessary. The 
first edition appeared nine years ago, and during that 
period the author has collected over twelve hundred 
new decisions. He has also added two new chapters, 
on the ** Nature of the Writ ” and on “Appellate Prac- 


tice.” Published by Bancroft-Whitney Co., San Fran- 
cisco, Cal. 
cdintihliedaiinaapaaaa 
NOUTES. 


(¢ T APPEAL toa higher court, your honor,” said the 

prisoner to the rural justice. ‘All right,’’ re- 
plied the justice. ‘* Bailiff, higher court here—git the 
lynchin’ materials."’—Allanta Constitution. 


Horace Greeley once exclaimed energetically, when 
the red tape of parliamentary points prevented action 
in the constitutional convention of 1867, ““D—n the 
man who invented rules! They were devised to hin- 
der the transaction of business.’’ ’Tis so in the Sen- 
ate.—New York World. 


The Chicago Tribune says the four great fires of his- 
tory were those of the city of Rome in the tenth year 
of Emperor Nero, or about sixty-five years A. D.; 
London, in 1666; Moscow, in 1812, and Chicago, in 1871. 
To which we beg to add the fifth, which was that of 
Boston, A. D. 1872.— Boston Herald. 


Paley, preaching at Great St. Mary’s, when Pitt, as 
first lord of the treasury at the age of twenty-three, 
visited Cambridge, remarking the assiduous court paid 
by many leading members of the university to the 
youthful premier, made choice of the words: *‘‘ There 
isalad here which hath five barley loaves and two 
small fishes,”’ adding, as he looked around on the 
crowded congregation, “but what are they among so 
many ?’’—Temple Bar. 


Marshall Wilder tells of a frog which, with a brother 
frog, found himself in a pail of milk. The brother frog 
lost his nerve, and cried, “I sink!” The companion 
replied in a disgusted tone of voice, ‘‘ Hustle, you duf- 
fer, who knows what mayturnup?” And he hustled, 
and jumped up and down all night long. Dawn came, 


and his continual agitation and unflagging zeal had 
meanwhile churned the milk into butter, and the two 
walked out on dry land. ‘ 


The spectacle was witnessed the other day in India 
of a singing exhibition in court. Mr. Abdul Rahman, 
having had complaints made in his court at Bangalore 
that the songs of several Bawans during the Mohur- 
rum were objectionable, he had them up before him, 
and ordered them to sing, so that he might judge. Af. 
ter the performance he warned the headman that he 
would be held responsible for any blameworthy sing. 
ing on the part of his troupe. [ 





Tt was serious, but there was something funny in the 
whole jury, the judge, the lawyers and the court offi- 
cers being sick socially together. It happened in Bog. 
ton, because they had all eaten a dinner furnished by a 
caterer of good reputation, who also ate of the same 
dinner and was made sick like the rest. The opening 
of court was delayed, but in the course of time the case 
wept on, though one juror had to be carried to bis 
place. At the recess he fell asleep, and out of regard 
to his condition the court was adjourned. 


Repeating to Emerson, one day, some of the quaint 
and wise sayings of an uncultured farmer, a neighbor 
living by the Merrimac, Whittier was answered, “That 
man ought to read Plato;*’ and Emerson handed to 
Whittier a volumne of Plato with a request to give it 
to the farmer. This Mr. Whittier did on his return to 
Amesbury. His neighbor kept the volume for awhile, 
and on handing it back, said: ‘“*There are some good 
things in that book. I find this Mr. Plato has a good 
many of may idees.”’ 


At one time a case of very trifling importance, which 
had well nigh run the gauntlet of legal adjudication, 
came up before the Supreme Court of Vermont. The 
counsel for the plaintiff was opening with the usual 
apologies for a frivolous suit, when the subject-matter, 
* to-wit, one turkey of great value,’’ caught the ear of 
Judge Chase. * Mr. Clerk,”’ he called out in an irate 
tone, “strike that case from the docket. The Supreme 
Court of the State of Vermont does not sit here to de- 
termine the ownership of a turkey.’’—Chicago Legal 
News. 


One of Sheriff Endicott’s deputies has a difficult 
problem to solve. He has a writ of ejectment from the 
Superior Court requiring him to cause the premises of 
Dr. Bemis to be vacated. In the doctor's barn are three 
stallions which the doctor refuses to remove, and he 
does not dare to turn them loose, as there is a statute 
which makes it a criminal offense to turn loose dan- 
gerous animals in the street, and if he does not turn 
them out he is liable in a civil action. The officer has 
consulted a number of attorneys, but none has given 
him any satisfactory advice in the matter. —Letter from 
Medway, Mass., Oct. 11. 


Sale by candle is a method of auction that was 
common at one time throughout England and Scot- 
land, and is still spoken of in the latter country. At 
Bremen, antil about ten years ago, it was the legally- 
established mode of auction. Every Friday afternoon 
a judge and his secretary took their seats in the old 
Exchange, attended by acrier and a servant, dressed 
in a flame-colored coat, carrying a box of tiny candles, 
each of which wasintended to burn one minute. A 
candle is lighted, and the bidding for the article on 
sale begins. At each offer from a would-be purchaser 
the burning candle is extinguished and a new onels 
lighted, and the property is only disposed of when 4 
candle burns itself out ere a fresh bid has been ant 
nounced by the crier. This custom dates from mediz- 
val times, and it is said in Bremen that for five hun- 
dred years sales have been held and candles have been 
burned every Friday without interru ption.—Philadel- 





phia Ledger. 
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HE study of the law is not in itself more difficult 
than the study of any thing else that is worth 

taking seriously; and there is no reason why it 
should be dull. Sir Frederick Pollock, an eminent 
British jurist, being asked to set down some general 
alvice for the use of law students beginning their 
reading, replied that as every man bas his own par- 
ticular capacity and habits of work, advice of this 
kind must be a rough guide at best. The experi- 
ence of others however may at any rate save a man 
some trouble and disappointment by telling him 
beforehand of the ways which have been distinctly 
wong. He will then have a fair thance of choos- 
inga more hopeful one for himself, or, if he can, 
discovering anew one, The object of a beginner 
in the law is to learn as much of it as he can with 
his time and opportunities, or at any rate so much 
as he expects to have to apply in practice. Now, 
practice cannot be learnt out of books at all, and 
law can only be learnt out of books partially. But 
enough law can be learnt out of books to make 
practical work more intelligible, and therefore 
economize time and labor, when the time of practical 
training comes. Text-books are always changing. 
Not only new books come out, but a new edition of 
the same book is often materially different from the 
last. The latest information as to the literature of 
your subject should always be obtained when you 
are reading for any thing beyond pure amusement, 
and this is, if possible, more emphatically true of 
thecommon law than of any other human science. If 
you have access to a well-kept law library, and know 
how to use it, the task is not a difficult one. Among 
the first things a law student should learn is the use 
of catalogues and books of reference. A county 
history, for example, intelligently consulted in due 
season may give family or local information, or a 
clue to it, which will save you from giving advice 
inapplicable to the real facts, and your client from 
the expense and disappointment of a hunt after a 
mare’s nest. Remember, above all, that text-books 
are not authorities. A student who does not go be- 
yond the text-book will never be a real lawyer. 
Nothing is authority when your case comes into 
court but the terms of a statute or the judgment of 
& Superior Court. The limited number of old 
books by private writers received as ‘‘ books of au- 
thority” hardly make an exception to this in usual 
practice. Hence one may lay down certain negative 
precepts with some confidence. 

Never trust unverified notes of either books or 
lectures, 

Never trust an old edition of a text-book. 

Never take any important proposition of law on 
the faith of any text-book without verifying at least 
the leading modern authorities for it. ~ 


VoL. 48 — No. 19. 





Never persuade yourself that reading extracts 
from a case in a text-book will do instead of look- 
ing out the case itself. 

Never dismiss a case, when you have looked it 
out, until you are clear in your mind as to its bear- 
ing on the point for which it is cited. 





Sir Fredcrick observes that selections of cases in 
various subjects have been published of late years, 
which make it much easier to study ‘‘ the books at 
large,” and even make it possible to dispense to a 
certain extent with access to a law library. To read 
Anson on Contracts is to put yourself in the way of 
learning the law of contract. To put it side by 
side with Finch’s Select Cases, mastering every case 
in Finch as the citation of it occurs in Anson, will 
certainly cost a good deal more in both time and 
thought. But when you have done it, you will not 
merely have read a guide-book without going to 
the country; you will have been into the country 
itself and know a good deal of it; and, if your 
natural abilities are sufficient, you will be far ad- 
vanced toward being your own guide in future and 
fuller explorations. In one important branch of the 
law, the law of real property, it is certainly not so 
easy to take this course at the outset, for reasons 
chiefly historical, which it would take too long to 
explain here. Smith’s and White and Tudor’s 
Leading Cases are, in the bulk to which they have 
grown by excessive editions, books for mature 
practitioners, not for students. The sclection of 
cases is very different from that which the learned 
authors would make if they were now living, and 
the notes are far too diffuse, miscellaneous, and 
minute for elementary purposes. As for abridg- 
ments and epitomes of leading cases, which do not 
give the actual text of the subject, they may possibly 
be of some use for examination purposes, though 
Sir Frederick says he should doubt even that, if the 
examiners know their business. The best that can 
be said for cases treated in this way is that they 
may by accident have notes of some value hung 
upon them, But the man who is lawyer enough to 
write valuable notes is not usually the man capable 
of treating the authorities in that fashion. Kent's 
Commentaries on American Law (best in a recent 
edition with Judge O. W. Holmes’s notes) still con- 
tain, in the chapters headed ‘‘ Sources of Municipal 
Law,” the nearest approach to a general view of the 
common law authorities. When a man has learnt 
enough law to distinguish in a general way between 
what is modern and what is obsolete, Sir Frederick 
greatly commends the reading of Blackstone in an 
old edition. Blackstone gives an admirable ac- 
count of the common law in its latest classical form 
before the reforming and legislative movement of 
the nineteenth century on the one hand, and the 
immense development of modern commercial law on 
the other. His history cannot be trusted before the 
thirteenth century; his reasons are often pious 
fictions; but his statements are generally accurate, 
say from the accession of Edward I, downwards, 
and his expositions are always delightful to read, 
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Modernized editions of Blackstone seem to struggle 
with an impossible undertaking of putting new 
wine (and in excessive quantity) into the old bottles. 
Some of them are the work of very able lawyers; 
but the attempt to cover the whole ground of 
modern English law on Blackstone’s scale is apt to 
result in something too much for students and not 
enough for practitioners. Blackstone’s Commen- 
taries are the one English law-book which may 
without hyperbole be called an English classic; and 
they remain without any acknowledged successor. 
Neither will I say any thing more of them here, for 
I do not think it would be useful, in this place, to 
diverge into the wider fields of legal and political 
science, or of what we call ‘‘ general jurisprudence.” 

Sir Frederick commends the frequent use of dis- 
cussion, whether in moots or debating societies, or 
in informal conversation. It does not seem to him 
of the first importance whether it is conducted in 
any formal manner or not; but the habit of discus- 
sion is almost vital. Discuss both principles and 
cases whenever you have the chance. No doubt 
you will make mistakes; you will often not even 
know what questions are really difficult and what 
are not. But by discussion you will learn it: and 
it is better to make your mistakes among yourselves 
and end them in a laugh than to make them after- 
ward in practice and lose your client. 


The publication of a new edition of the Autobi- 
ography of Wolfe Tone will remind students of con- 
stitutional law that his was the case in which, in 
the words of Mr. Justice Stephen, it was affirmed 
that, ‘‘as soon as the actual conflict in a rebellion 
was at an end, itis the duty of the military authori- 
ties to hand over their prisoners to the civil powers.” 
1 Hist. Crim. Law, 212. ‘‘ Nothing better illus- 
trates,” says Professor Dicey, ‘‘the noble energy 
with which judges have maintained the rule of 
regular law even at periods of revolutionary vio- 
lence than Wolfe Tone’s case. In 1798 Wolfe Tone, 
an Irish rebel, took part ina French invasion of 
Ireland. The man-of-war in which he sailed was 
captured, and Wolfe Tone was brought to trial be- 
fore a court-martial in Dublin. He was thereupon 
sentenced to be hanged. He held however no com- 
mission as an English officer, his only commission 
being one from the French Republic. On the 
morning when his execution was about to take place 
application was made to the Irish King’s Bench for 
a writ of habeas corpus, The ground taken was that 
Wolfe Tone not being a military person was not 
subject to punishment by acourt-martial, or in effect 
that the persons who tried him were attempting 
illegally to enforce martial law. The Court of 
King’s Bench at once granted the writ.” 

Professor Dicey proceeds to pronounce a well- 
deserved eulogium on the Irish judges. ‘* When,” 


he says, ‘‘it is remembered that Wolfe Tone’s sub- 
stantial guilt was admitted, that the court was filled 
with judges who detested the rebels, and that in 
1798 Ireland was in the midst of a revolutionary 





~—- — 
assertion of the supremacy of the law can be found 
than that made by the Irish Bench.” , Law of the 
British Constitution, 274. 

The decision in Tone’s case, which all but led to 
a conflict between the judiciary and the executive 
was accompanied with many sensational incidents 
The motion for the writ of habeas corpus was made 
by Mr. Curran, the eminent barrister who was after. 
ward master of the rollsin Ireland. ‘I do not pre- 
tend to say,’’ he observed, ‘‘that Mr. Tone is not 
guilty of the charges of which he is accused, | 
presume the officers were honorable men; but it ig 
stated in the affidavit (of Tone’s father) that Mr, 
Tone had no commission under his majesty, and 
therefore no court-martial could have cognizance 
of any crime imputed to him while the Court of 
King’s Bench sat in the capacity of the great 
criminal court of the land. In times when war was 
raging, when man was opposed to man in the field, 
courts-martial might be endured; but every au- 
thority is with me while I stand upon this sacred 
and immutable principle of the Constitution — that 
martial law and civil law are incompatible—and 
that the former must cease with the existence of 
the latter. This is not the time for inquiring into 
this momentous question. My client must appear 
in this court. He is cast for death to-day, he may 
be ordered for execution while I address you. I 
call on the court to support the law. I move fora 
habeas corpus to be directed to the provost-marshal 
of the barracks of Dublin and Major Sandys to bring 
up the body of Mr. Tone. 

Lord Chief Justice (Kilmarden.) Have a writ 
instantly prepared. 

Mr. Curran: My client may die while this writ is 
preparing. 

Lord Chief Justice: Mr. Sheriff, proceed to the 
barracks and acquaint the provost-marshal that 
writ is preparing to suspend Mr. Tone’s execution, 
and see that he be not executed. 

The court awaited, it is recorded in Howell’s State 
Trials, in a state of the utmost agitation the return 
of the sheriff, who made the following announce- 
ment on his reappearance. ‘My Lords, I have 
been at the barracks in pursuance of your order, 
The provost-marshal: says he must obey Major 
Sandys. Major Sandys says he must obey Lord 
Cornwallis (the lord-lieutenant).” 

Mr. Curran: Mr. Tone’s father, my lords, returns 
after serving the habeas corpus; he says General 
Craig will not obey it. 

Lord Chief Justice: Mr. Sheriff, take the body of 
Tone into your custody. Take the provost-marshal 
and Major Sandys into custody, and show the order 
of this court to General Craig. 

Mr. Sheriff (who was understood to have been 
refused admittance at the barracks) returns; I have 
been at the barracks. Mr. Tone having cut his 
throat last night is not in a condition to be removed. 
As to the second part of your order I could not meet 
the parties. 

Lord Chief Justice: Let a rule be made for sue 
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let it be served on the proper persons. 27 How. 
st, Tr. 624-626. 

These proceedings took place on Monday, the 
1th November, i798, the day fixed by the lord- 
jieutenant for the execution of Wolfe Tone. He 
lingered till the 19th November, 1798, when he 
expired. 

Lord Kilwarden, who thus nobly vindicated the 
supremacy of the law in the teeth of the executive, 
was himself killed in 1803 by an infuriated mob in 
the streets of Dublin. His dying words were in ac- 
cordance with the principles by which his action 
gas governed in the case of Wolfe Tone. ‘Let no 
man,” he said, ‘‘suffer for my death unless by the 
regular operation of the laws.” 


At the recent meeting of the American Bar As- 
sociation, a significant episode was the espousal by 
W. W. Macfarland, of New York city, of the cause 
ofcodification. Mr. Macfarland has been regarded as 
one of the most effective champions of common law 
practice, whose opinion was worthy of uncommon 
weight, and whose cogent reasons against a change 
in legal procedure have been the corner stone of 
many an able advocate’s argument in the same be- 
half. What these gentlemen will do now that their 
preceptor has seen the light in the East, it will be 
interesting to observe. Under the title, ‘‘The 
Evolution of Jurisprudence,” Mr. Macfarland traces 
the development of law in Europe, both ancient and 
modern. He perceives and admits, though reluc- 
tantly, that the lesson it teaches is that our present 
chaotic jurisprudence can be given form and order, 
and made adequate to present needs only by a well 
considered and thorough system of codification, 
and, after playing the inconoclast with the opposition 
ofthis reform, thereby giving his former allies a 
glimpse of the trials he underwent while pursuing 
his study of this supreme question, he “ openly joins 
the ranks of those who approve of codification in 
principle,” and trustingly confides his cause to the 
natural law of evolution, which will sooner or later 
give it proper form and efficiency. 


The vacancy on the bench of the Supreme Court 
of Canada has been filled by the appointment of 
Mr. Justice King, of the Supreme Court of New 
Brunswick. The Montreal Legal News says that Mr. 
King was born in St. John in 1839, and is a son of 
the late George King, shipbuilder, and a graduate 
of the Wesleyan University, Connecticut. He 
studied law and was admitted an attorney in 1863, 
called to the bar in 1865, and appointed Queen’s 
counsel in 1872. He was a partner of the law firm 
of Morrison & King from 1865 until the death of 
Mr. Morrison in 1875. In politics Mr. King was a 
strong supporter of the old liberal party, and an 
earnest advocate of confederation. He was first 
elected to the New Brunswick Assembly in 1867 
along with the late Joseph Coram, on the retirement 
of Messrs. Gray and Wilmot just after confedera- 
tion, He was returned at the general election in 


13870 and again in 1874. In January, 1869, he en- 
tered the government of Attorney-General Wetmore 
without office, and on Mr. Wetmore’s election to 
the bench of the Supreme Court succeeded him as 
attorney-general, holding that office down to 1878, 
when he resigned it and left the local legislature. 
In that year he was an unsuccessful candidate for 
the commons for the city and county of St. John. 
On December 10, 1880, Mr. King was appointed a 
judge of the Supreme Court of New Brunswick. 


The same paper furnishes some account of an 
important decision delivered by the Court of Appeal 
at Montreal, September 27, 1893, in Forget & 
Ostigny. The question was whether a broker could 
recover a balance due by a customer, on transactions 
in stocks upon margin, and without any intention 
to make a real purchase of the stocks, The ques- 
tion was very fully examined both by the chief jus- 
tice and by Mr. Justice Hall who delivered an 
elaborate dissentient opinion. The result is that 
by four to one the right of action of the broker is 
denied. In McDougall & Demers, M. L. R., 2 Q. 
B. 170, the Court of Appeal stood three to two, 
Justices Monk and Ramsay being the dissentient 
judges. The circumstances of the two cases are 
not quite similar, but the view taken by the majority 
in each case is nearly the same. The present case, 
it is expected, will be carried to the Privy Council, 
and the chief justice expressed the hope that it 
would be taken to the highest court, in order that 
a question of such moment might be finally settled. 


The question of the right of one partner to make 
an assignment without the concurrence of the other, 
is always an interesting one, but the question rarely 
turns upon the disability of one partner, unable to 
assent by reason of mental incapacity. Such a ques- 
tion arose in Hill v. Postley, 178. E. Rep. 946, but 
the evidence on this point was excluded. As to 
the general doctrine, the court said: 


“It is settled law that one partner has no implied 
authority to make a general assignment of the effects 
of the partnership, unless his copartner is absent so 
that he cannot be consulted, or is incapable of giving 
his assent or dissent. Such an assignment is a virtual 
dissolution of the partnership. It supersedes all the 
business of the firm as such. It takes from the control 
of each partner all the property with which the busi- 
ness is conducted. Nor do the purposes of the business 
require that such a power should be implied. In 
Anderson v. Tompkins, 1 Brock. 456, a general assign- 
ment by one partner for the benefit of creditors was 
sustained by Chief Justice Marshall; but the case was 
decided on the ground that the other partner had left 
the country, and had presumably confided every thing 
which respected their joint business to the partner 
by whom the assignment was made, and who therefore 
was under the necessity of acting alone. This case was 
cited with approval in McCullough v. Sommerville, 8 
Leigh, 415, in which case Judge Carr said: ‘ Following 
this high authority, I conclude that a partner has a 
right to convey the social effects (save real estate) to 
trustees, to pay specified creditors of the firm, and this 
without the assent of his copartner, where (as here) 





that copartuer resides out of the State, and the grantor 
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is the sole manager of the concern.’ The same principle | of again bringing on the laws of homicide ang 


was recognized in Gordon y. Cannon, 18 Gratt. 387. 
But in no case of which we are aware has the general 
rule above stated been impugned. In the notes to 
Livingston v. Roosevelt, 1 Am. Lead. Cas. at page 447 
the annotators say: ‘Thus far there isno American 
cause which says that one partner, when the other 
members are present, may, without their consent, 
make a general assigument of the firm effects to a 
trustee for the benefit of creditors.’ See also Colly. 
Partn., § 395; Story Partn. (6th ed.), §101, and cases 
cited in the notes.” 


There is so much discussion at present both in 
the public press and in legislative halls in regard 
to ‘* trust combinations; ” and our statute books are 
being so rapidly filled up with statutes against 
mouopolies and combinations, that people are begin- 
ing to believe that the words ‘* combination” and 
‘conspiracy ” are interchangeable, and that any as- 
sociation of business interests is necessarily illegal. 
Those persons who are in danger of falling into this 
error should read carefully the able opinion of 
Judge Mitchell of the Supreme Court of Minnesota, 
rendered in the case of Bohn Manuf. Co. v. Hollis, 
reported in full in the ALBany Law JourNaL, vol. 
48, p. 307. 


Holders of paper indorsed in blank, says the 
American Lawyer, have a legal right to fill such 
blank with whatever may be necessary to invest 
them with legal title thereto or to confirm their 
ownership thereof. This is as far as the rule per- 
mitting a holder of indorsed paper to fill blanks in 
the indorsement will go. No rule of law will au- 
thorize the holder, by an indorsemept on the back 
of commercial paper, to impart a consideration to 
the indorser, in any way to change his liability, or 
take away any defense legally pertaining to him. 
In thus distinguishing the right to fill an indorse- 
ment in blank, the Supreme Court of Alabama, in 
the case of Hood v. Robbins, 13 So. Rep. 574, em- 
phasizes its sound position by stating, in illustra- 
tion, that with equal propriety a holder who had 
neglected to protest, or to give notice of protest, 
might, by properly filling out and an indorsement, 
deprive the indorser of such a defense, or he could 
write any statement destroying any other legal de- 
fense. This cannot legally be done. This case also 
decides that the blank indorsement of a note by one 
not a party thereto, is, so long as the note remains 
in the hands of the payee, void under the statute of 
frauds, as an undertaking to answer for the debt, 
default, or miscarriage of another, for which no con- 
sideration was expressed. And again, the payee of 
a note made purely for his accommodation, cannot 
maintain an action against the maker, nor against 
an indorser who indorses purely as an accommoda- 
tion for the maker, no consideration moving to or 
from the payee. In such case the plea of want of 
consideration is a full answer to such suit. 


At the beginning of 1893, two parliamentary 
friends of the Howard Association in England were 
consulted respecting the suitability, or otherwise, 





capital punishment for discussion in the House of 
Commons. They both considered any such attempt 
inexpedient under the peculiar circumstances of the 
session, And subsequent events have shown the 
wisdom of this advice. Meanwhile the associatioy 
has continued to collect and diffuse information op 
this, as on other departments of Penology. A new 
edition of five thousand copies of a paper, by Mr, 
Tallack, entitled ‘*‘General Observations on the 
Penalty of Death 1893,” las been printed, and in 
part distributed. It is very important to bear in 
mind that neither the retention, nor the abolition of 
capital punishment, is the main influence in ckeck- 
ing, or in producing murder, Other things are far 
more important. For example, there is intemper- 
ance, with its facilities. Mr, Justice Denman said, 
‘** At the first assizes over which I presided, at Dur. 
ham, twenty years ago, there were nine cases of 
murder, every one of which was directly attribut- 
able to drink. On the last occasion upon which it 
was my painful duty to inflict the penalty of death, 
it was upon a man who had murdered his mother 
while under the influence of drink.” Then again 
Burial Clubs, Infant Insurance, Overcrowded Dwell. 
ings, and the habitual carrying of pistols, or other 
weapons by private citizens, are all far more prolific 
of murder, than ordinary laws can be powerful for 
its decrease. 


a 


UNAUTHORIZED APPEARANCE OF AN AT- 
TORNEY — THE DOCTRINE OF NOYES V. 
DENTON. 


THE effect of an unauthorized appearance of an at- 

torney at law presents some most interesting and 
importaut questions. What is the effect of a judg: 
ment rendered in such acause? Does it bind either 
party and to what extent? Is it void, voidable or con. 
clusive? Is the pecuniary responsibility of the attor- 
ney a controlling or misleading factor in the solution? 
In seeking to solve these problems we will confine our 
attention chiefly to the New York theory, a most curl 
ous and interesting one, and known in this State as 
the “doctrine of Noyes v. Denton;” it is not only of 
importance to the lawyer, but also to the layman as 
well. 

It had its origin back some eighty years ago in ade 
cision written and handed down to us by that illustri- 
ous jurist, Chancellor Kent, in the case of Noyes ¥. 
Denton, 9 Johns. 296. From this leading case in 1810 
there originated the doctrine which strictly applied 
this rule, viz.: that an unauthorized appearance by 4 
responsible attorney is binding upon the person for 
whom he appeared, even though the person gave the 
attorney absolutely no authority and may bave been 
ignorant of the very existence of the suit, not having 
been served with process, and that for an injury re 
sulting to him therefrom such person must pursue the 
attorney to recover. But to this, exceptions were 
made if there was any fraud or collusion between the 
attorney and the other party, and in case the attorney 
was insolvent. Chancellor Kent, in writing the opin- 
ion, remarked that ‘‘the case may not seem correct if 
we reason from first principles.” It was assailed by 
Johnson, J., in Williams v. Van Walkenburg, 16 How. 
Pr. 144, as unjust in principle, although, he says, “1 do 
not however propose at this day to abrogate the rule a8 
t now stands.” 
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The doctrine was ignored in the case of Allan v. 
Stone, 10 Barb. 547. In this case one Chalmers hired 
someone to trump up an account in favor of Stone 
against Allen; he then began suit against Allen in the 
name of Stone, appearing before the justice as Stone’s 
attorney and swore to his authority to appear. But 
this was false. He obtained judgment against Allen, 
the ease was appealed to the Common Pleas, and 
Chalmers retained an attorney to defend the writ of 
error; the writ of error was set aside, judgment af- 
firmed and execution issued. On petition of the de- 
fendant showing these facts this court reversed the 
vole setting aside the writ of error, and the jadgment 
of the Common Pleas was reversed with costs. The 
question arose, was the plaintiff, Stone, bound by the 
unauthorized appearance of Chalmers and liable for 
costs. We quote at length the irresistible reasoning 
and conclusion of Hand, J.: ** That a man’s right may 
beaffected and he perbaps ruined by the act of an at- 
torney whom he never employed and may never have 
known, and without any notice whatever, is a proposi- 
tion that must be sustained, if at all, by mere force of 
authority. It has no foundation in reason or justice, 
js intolerable in practice and is contrary to a funda- 
mental principle that every man should have a day in 
court before he is condemned. It also violates another 
principle, that one cannot act for another without au- 
thority, express or implied. And it is pretty difficult 
tosee why the one for whom the attorney professes to 
act,and not he that deals with the pretended agent, 
should be turned over to the latter for redress, thereby 
reversing the ordinary rule in such cases. By what 
reasoning can a solvent attorney be said to be retained 
and an insolvent one not? His solvency has nothing to 
do with the retainer. And why should one who in 
fact has never been in court, and is ignorant of the 
very existence of the suit, be responsible, as against 
ove who has throughout been an actual party litigant?” 
The plaintiff was held for costs only from the time he 
had notice and opportunity to defend. It is difficult 
tosee how the learned judge’s argument can be an- 
swered—is it not conclusive in logic? But notwith- 
standing, the Court of Appeals have reached a different 
conclusion. In Alexander v. Livingston, 37 N. Y. 502, 
when an attorney prosecuted an action of ejectment in 
the name of the grantors and grantee, at the grantee’s 
request, and without the knowledge or consent of the 
grantors, against the defendant in adverse possession 
when the deed was made, and the recovery was denied 
with costs, the court decreed that the grantors were 
liable to the defendants in costs, notwithstanding such 
prosecution was without their knowledge and consent, 
and solely at the instance of the grantees. Woodruff, 
J, in writing the opinion, said: ‘It would be at vari- 
ance with the scheme and plan upon which we uni- 
versally administer the law, if a defendant could be 
prosecuted by a responsible attorney, in full authority 
to practice in the courts, and after successfully and in 
g00d faith defended, as the case might be, through all 
the tribunals of justice, and to final judgment in the 
court of last resort, be required to submit to an order 
setting aside the proceedings, and be left to again be 
prosecuted for the same cause of action, on the mere 
ground that the attorney had no authority from the 
Plaintiff to bring the action.” Now that sounds well, 
but we would like to ask what more conclusive 
grounds could be imagined why an agent should not 
act, than that he had no authority, was in fact no 
agent at all? Which would be the greater hardship, to 
compel the defendant to submit to an order setting 
aside the unauthorized proceedings, or compel the so- 
called plaintiff, ignorant of the existence of the case, to 
Pay costs in such a proceeding? Why ought not the 
Party who has been subjected to an unauthorized liti- 
gation pursue the offending attorney, rather than cast 


that hazard and burden upon one who has done noth- 
ing to deserve it, who has given no consent, and who 
has not been in court, no, not even knew that such a 
case existed, until a bill of costs was thrust upon him? 
The learned judge says: ‘‘The answer lies in the sug- 
gestion already made, that the law warrants a party in 
giving faith and confidence to one who, by the law, is 
authorized to hold himself out as a public officer, 
clothed with power to represent others in courts.” But 
the answer is altogether untenable. As has been de- 
cided in numerous cases, the attorney is not a public 
officer. His license does not give hima right to appear 
for any and every suitor, but only those who see fit to 
retain him; and until such retainer is complete, until 
its essential elements are present, until their minds 
have met and agreed, there is absolutely no authority 
in the attorney to appear—clearly the learned judge 
misapprehended the situation. 

The question was fairly before the court in Bacon v. 
Nichols, 42 N. Y. 26, and the court said (Smith, Ingalls 
and Grover, JJ., dissenting): “We think it ought to 
be the settled law of the State that the judgment may 
stand.”’ 

The doctrine of Denton v. Noyes is unfortunately, 
without question, the established law of this State. In 
the last case before the Court of Appeals (Vilas v. P. & 
M. R. Co., 123 N. Y. 440), the court, in the words of 
Andrews, J., commented upon the doctrine as follows, 
after admitting its injustice: ‘But it has been fol- 
lowed and must be regarded as the law of the State. 
Weare bound under decisions to follow the doctrine 
in cases where it is strictly applicable. It is to such 
cases stare decisis. But we are not disposed to extend 
the doctrine to cases fairly and reasonably distinguish- 
able, and the fact that a defendant, against whom a 
judgment has been obtained here upon the unauthor- 
ized appearance by an attorney, and who has not been 
served, was a non-resident during the pending of the 
proceedings, and was not within the jurisdiction, does, 
we think, constitute such a distinction as renders the 
rule in that case inapplicable.” 

Justices’ courts, not being courts of record, know no 
attorneys at law, but all persons who appear there for 
suitors are mere ageuts or attorneys in fact, hence the 
doctrine of Noyes v. Denton does not apply to those 
courts, and a judgment on an unauthorized appear- 
ance is a mere nullity. Sperry v. Reynolds, 65 N. Y. 

79. 

The latest and most important innovation of the 
doctrine is seen in the case of Post v. Charlesworth, 21 
N. Y. Supp. 168. A firm of attorneys appeared, with- 
out authority, for a married woman, having an incho- 
ate right of dower, in an action for partition, and judg- 
ment was rendered against her. She moved for an 
order compelling the attorneys to pay the judgment 
aud gave her harmless. The court granted this motion 
,and ordered them to pay the judgment, and said: “If 
the court can protect all the parties who have any 
rights in the premises, without driving them to the 
annoyance, trouble and expense of an action it should 
do so.” In this case it was the plaintiff's only remedy 
short of an action against the attorneys directly. 

With all deference to that great and profound jurist 
who originated the doctrine, it seems to us to be un- 
sound in reasoning and altogether a harsh and unjust 
doctrine. The proposition that by the admission of 
the court to practice, as an attorney, power is confer- 
red upon him to confer jurisdiction upon the court as 
to all mankind, by his appearance without any author- 
ity whatever therefor, is a proposition destitute of rea- 
son and at variance with all the analogies of the law as 
scarcely to be capable of discussion. But on the 
ground that the suitor invariably appears by attorney, 
and the mere prima facie presumption that his appear- 
ance is authorized, they argue that the appearance of 





the attorney is legal as to the court and the opposing 
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party. But this is begging the whole question. The 
courts also insist that the rule is required on the broad 
ground of public policy; that without it neither the 
court nor opposite party could rely, with entire safety, 
upon the validity of the appearance of an attorney. 
How far public policy may be made to expand, in the 
hands of an ingenious judge, we do not know, nor will 
we attempt to say; but the question comes to this, so 
far as policy is concerned, is it not better to re- 
quire the opposite to inquire into the power of an at- 
torney when there is any possible doubt, before any 
injury has arisen from his acts, in case he does not pos- 
sess it or to hold a party bound by a judgment in an 
action, of the existence of which he is ignorant, and by 
the result of which he may be ruined? Again, it is in- 
sisted that the case will be of rare occurrence; this 
may be true, but this affords but little consolation to a 
person irreparably injured by a judgment in an action 
of which he has known nothing. The injustice re- 
mains the same when applied to the particular case. 
The stamp of approval given this doctrine is nothing 
short of paving the way for the consummation of an 
act for the abuse of which the attorney’s name may be 
stricken from the roll, not to mention the fact that it is 
contrary to that great land-mark in the protection of 
constitutional rights, that ‘* no person shall be deprived 
of life, liberty or property without due process of law.’’ 
“The antiquity of the doctrine neither commands my 
respect nor excites my admiration. It is in deroga- 
tion of the rule that a man does nothing when he acts 
neither in person nor by agent or attorney duly au- 
thorized. It is a subversion of his right of defense and 
trial by jury, and strips from him the protection of the 
doctrine that his property shall not be taken save by 
the judgment of his peers.’’ Bean v. Mather, 1 Daly, 
440. 

It transgresses every cardinal rule of agency as well 
as the first principles of justice. 

To this rule there is an exception. As was said in 
one case, the court will ‘set aside the judgment if the 
attorney was a beggar or a suspicious character.’”’ If 
however an attorney will intentionally confess judg- 
ment against a party without the least color of author- 
ity, does not fall within the description ‘‘ suspicious 
character,”’ it is difficult to imagine one that will. It 
is also to be remembered that the reason given by the 
courts in saying that they would set aside the judg- 
ment if the attorney was insolvent is that otherwise 
the client might beinjured. But to this it has been 
suggested that an attorney who is base enough to cun- 
fess a judgment against another knowingly, and with- 
out the least shadow of authority, will very easily, by 
flight or fraud, elude both the power of the courts to 
punish him and the payment of any damages that 
might be recovered against him. 

In conclusion we voice the words of Judge Van Ness 
dissenting in Noyes v. Denton: ‘‘If it be once under- 
stood to be the law of the land that every attorney of 
this court may appear for any man in the community, 
whether he be sued or not, and confess a valid judg- 
ment against him, without his knowledge or consent, 
whereby his person may be taken in execution, or his 
property swept away, without giving him an oppor- 
tunity to prepare for the shock, I speak with all due 
deference, I tremble for the consequences. The whole 
profession instead of being what it yet is, honored and 
respected, will, I fear, soon be considered in fact to be 
what a part has already been called, hostes humani 
generis.” 

From the origin of the doctrine down to the late case 
of Post v. Charlesworth, its application has been 
traced, and we must accept the law as it is found actu- 
elly existing and not as we would like it; and from the 
above cases we will endeavor to deduce the principles 
to a few convenient and accurate rules: 


. ————— 

I. An unauthorized appearance by an attorney will 
confer jurisdiction upon the court over the Person in 
whose name he appears, subject to the following rules, 

II. The unauthorized appearance of an attorney ig 
binding upon the person for whom he Appears, even 
though such person was not served with process, gaye 
the attorney no authority and was ignorant of the ex. 
istence of the suit. 

Exceptions: (1) Where there is fraud or Collusion 
between the attorney and the opposite party, or (2) 
where the attorney is insolvent the proceedings will be 
set aside. 

(3) Proceedings had on such an appearance in the 
justices’ court are a nullity. 

(4) When such person not served with process isa 
non-resident of the State during the pendency of the 
proceedings, and is not within the jurisdiction, the 
proceedings will be set aside. 

III. When the suitor has been injured by such ap. 
pearance his remedy is by an action against the offend. 
ing attorney. 

Exception: (1) In proper cases, e. g., unauthorized 
appearance in a partition suit wuere all the rights of 
all the parties interested can be protected, the court, 
in its discretion, will order the attorney to pay the 
judgment and costs and save the suitor harmless. Post 
v. Charlesworth, supra. 

IV. The proper proceeding preliminary to relief in 
the above cases is by direct application to the court, by 
motion, in the action in which the unauthorized ap- 
pearance was entered asking that the proceedings be 
set aside, judgment opened with opportunity to de 
fend, or an order granted compelling the attorney to 
pay the judgment and costs, as the case may be. See 
cases above cited. 

V. It should be remembered, as an appendix to each 
of the above rules, that the doctrine has been givens 
limited construction, and that the courts will on all 
possible occasions limit the application in reasonable 
cases. ‘ 

Epwarp L. RANDALL 

BINGHAMTON, N. Y., Oct. 17, 1893. 





ESCH EAT—MORTGAGEE IN POSSESSION 
CANNOT CLAIM BENEFIT OF THE STATES 
TITLE BY ESCHEAT. 

—— ‘mm 
NEW YORK COURT OF APPEALS, OCTOBER, 1898. 


CRONER vy. COWDREY. 


—— 


Where real estate escheats to the State, the title thereto imme 
diately vests in the State by operation of law. 

The State cannot maintain an action of ejectment based upon 
its title by escheat against the mortgagee in possession, and 
the only right it has is to enforce its equity of redemption, 
by an equitable action to redeem from the mortgage. 

The mortgagee, in possession of the land and claiming title 

thereto, cannot set up title in the State by escheat to defeat 

the title of the plaintiff, based upon a sale for the non-pay- 
ment of taxes regularly imposed upon the land. 

Semble, that an escheat of land cannot be enforced or estab- 

lished by any one but the State, through its attorney-gen 

eral, in the mode prescribed in statutes carefully framed 
to protect the rights of heirs, at the Lime unknown or undis- 
closed. 


Ira Leo Bamberger and W. J. Gaynor, for appellant. 
F. H. Cowdrey, for respondent. 


Ear, J. This is an action of ejectment to recover 4 
lot of land situate in the city of Brooklyn, known a 
No. 116 Prospect street. The facts of the case are 


quite complicated, and we must first endeavor to set 
them forth with accuracy. 
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Paul Pontau, being the owner in fee of the lot, on 
April 27, 1854, executed a mortgase thereon to George 
B. Meade and Halsey R. Meade 10 secure the payment 
of $3,300, with interest, on the 23th day of April, 1857, 
and that mortgage was duly recorded. Pontau died 
without heirs about the year 1865 seized of the lot. He 
left a will by which he devised the lot to his wife, Nan- 
nette, for life, with remainder to his adopted son, 
Anthony N. Pontau, in fee. Anthony died before the 
testator, unmarried and without issue. Nannette, the 
widow, abcut 1867, married James E. Johnson. In 
1871, by chapter 558 of the laws of that year, the Legis- 
Jature released to her all the interest of the State in 
the lot, and thus she became seized of the lot in fee. 
Her husband Johnson died in January, 1871, and in 
September, 1871, being at the time a widow, she made 
awill devising the lot to James M. Johnson, the son of 
her second husband. 

In March, 1873, she married James Harrison. He 
died before his wife, and she died in 1878 without 
heirs. The Meades assigned the mortgage executed to 
them by Pau! Pontau to James M. Johnson in Novem- 
ber, 1869, and he assigned it to Henry W. Bates in 
November, 1879. In 1880 Bates foreclosed the mortgage 
by action, making parties defendant ‘*Ann LeCourt, 
John Doe, Richard Roe, Jane Styles, Thomas Nookes, 
Rebecca Johnson, Edward Stylesand Mary I. Blackwell, 
whose names are unknown to the plaintiff, unknown 
heirs at law and next of kin of Paul Pontau, late of the 
city and county of New York, deceased.’’ Neither the 
State nor the heirs or devisees of Nannette, Pontau’s 
widuw, were made parties to that action. The referee, 
in pursuance of the judgment of foreclosure, sold the 
lot and conveyed it to Alexander B. Crane and Louise 
E. Bates by deed bearing date July 23, 1880. Subse- 
quently, in May, 1881, Crane conveyed his interest in 
the lot to Mrs. Bates. In February, 1885, Mr. and Mrs. 
Bates united in a mortgage of the lot to Emily Golder, 
for $2,500, and in the same month Mrs. Bates executed 
aud delivered a deed of the lot to Frances A. Denike. 
Thereafter Emily Golder commenced an action for the 
foreclosure of her mortgage, and under the judgment 
in that action the defendant, Samuel F. Cowdrey, be- 
came the purchaser of the lot and received a deed 
thereof on the 14th day of October, 1889. Neither 
James M. Johnson nor the State was made a party de- 
fendaut in the last foreclosure action. During all 
these years the lot was pussessed: as follows: By Paul 
Pontau from April 27, 1854, to April 12, 1855; then by 
Nannette, his widow, to June 6, 1878; then by James 
M. Johnson to July 23, 1880; then by Alexander B. 
Crane and Louise E. Bates to May 10, 1881; then by 
Mrs. Bates to February 11, 1885; then by Frances A. 
Denike to October 14, 1889, and then by the defend- 
ant, Samuel F'. Cowdrey, to the present time. All the 
persons thus successively in the possession of the lot 
claimed title thereto. 

Nannette’s will was made prior to her marriage with 
Harrison, and by that marriage the will was revoked 
and thus she died intestate. 2 R. 8. 64, § 44; Brown v. 
Clark, 77 N. Y. 369. Asshe died without heirs, what- 
ever interest in real estate she possessed at her death 
at once escheated to the State, and the title thereto 
immediately vested in the State by operation of law. 
1R. 8.718; 4 Kent’s Com. 425; McCaughal v. Ryan, 27 
Barb. 376; Ettenheimer v. Hefferman, 66 id. 374. But 
the mortgage executed by Paul Pontau in his life-time 
being valid, the title of the State by escheat was sub- 
ject thereto, and if the State had been made a party to 
the foreclosure of that mortgage the title acquired un- 
der the foreclosure sale would have been perfect. But 
the persons who entered into possession under the fore- 
closure, defective as to the State because it was not 
made a party, became mortgagees in possession, and 
We think this defendant is in the position to claim the 
tights of a mortgagee in possession under the Pontau 





mortgage. Townshend v. Thomson, 139 N. Y. 152. 
Therefore the State could not maintain an action of 
ejectment based upon its title by escheat against the 
defendant to recover the possession of the lot, and the 
only right it has is to enforce its equity of redemption 
by an equitable action to redeem from the mortgage. 
It has never yet asserted its right of redemption or 
taken any steps whatever to redeem from the Pontau 
mortgage. 

The facts thus far stated show the title and relation 
of the defendant to the lot. 

In 1885 and 1886 the lot was assessed for general taxa- 
tion, and it is not questioned that the assessment was 
regular and legal in form against the parties then in 
possession of the lot. The taxes imposed under those 
assessments not having been paid, the lot was sold at 
public auction in the year 1888 by the registrar of ar- 
rears for the non-payment of the taxes to the plaintiff, 
and he claims title to the lot by virtue of a convey- 
ance to him in pursuance of that sale. He was de- 
feated in the courts below on the sole ground that upon 
the death of Nannette Harrison in 1878, intestate and 
without heirs, the title to the lot became vested in the 
State, and that the lot was therefore not legally tax- 
able. So we have the defendant in the possession of 
the land and claiming title thereto, setting up title in 
the State by escheat to defeat the title of the plaintiff, 
based upon a sale for the non-payment of taxes regu- 
larly imposed upon this lot, unless they were illegal and 
void for the reason stated. 

We do not think this defense is available to the de- 
fendant. Where taxes are regularly assessed against 
parties in the possession of land and claiming title 
thereto, and the right of possession, and the land is 
subsequently sold for the non-payment of the taxes 
thus imposed, the purchaser at the sale gets a good title 
as against such persons in possession and all persons 
claiming under them. The plaintiff's title may not be 
perfect as against the State; but the defendant is not 
in a position to dispute it. The State may never en- 
force the escheat and may never redeem the land from 
the Pontau mortgage. The amount due upon that 
mortgage may be more than the value of the land. 
And we know of no rule of law which will permit the 
defendant under such circumstances to retain posses- 
sion of the land and refuse to pay any taxes thereon 
upon the ground that it is State land, and therefore 
not taxable. 

We have assumed that the defendant could establish 
the escheat in this action, and that his evidence was 
sufficient for that purpose. But it may well be doubted 
whether an escheat of land can beenforced or estab- 
lished by any one but the State, through its attorney- 
general, in the mode prescribed in statutes carefully 
framed to protect the rights of heirs at the time un- 
known or undisclosed. Code, § 1977 et seq. It would 
be quite extraordinary to allow a party to establish an 
escheat in an action where there are no allegations or 
issues as to the escheat by methods not allowed to the 
State for the purpose of defeating a title good as against 
the whole world except the possible right of the State 
to enforce the escheat. 

The learned counsel for the defendant also claims 
that the deed executed to the plaintiff by the registrar 
of arrears under section 6 of chapter 405 of the Laws of 
1885 is invalid, because he had not given the notice of 
sale required by that section. A careful scrutiny of 
the notice served shows that it isin substantial com- 
pliance with the statute, and its service was properly 
proved. This objection is therefore unfounded. 

The judgment should be reversed and anew trial 
granted, costs to abide event. 

All concur. 





Judgment reversed. 
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MUNICIPAL LAW—LIBEL FOR OFFICIAL 
PUBLICATION. 
MASSACHUSETTS SUPREME JUDICIAL COURT, JULY 
14, 1893. 


How tanp VY. INHABITANTS OF TOWN OF MAYNARD. 


The publication of defamatory matter contained in an official 
report of a properly selected investigating committee, will 
not serve as a basis for an action for libel against a town. 

The court declines to consider whether a town can be guilty 
of malice, or under what circumstances an action of tort 
will lie against a town; and English or Canadian decisions 
are rejected because of differences between English and 
American municipalities, 


oo from Superior court, Suffolk county; H. 
K. Braley, Judge. 

Action by Arthur H. Howland against the Inhabit- 
ants of the Town of Maynard for libel. The court 
ruled that the action would not lie, ordered a verdict, 
which was returned for defendant, and reported the 
case for the determination of the full bench. 

It appeared on the trial that the defamatory matter 
charged by plaintiff to have been published by defend- 
ant was contained in an official publication of the re- 
port of an investigating committee duly selected by 
the town to investigate the manner in which plaintiff 
and another were performing a certain contract en- 
tered between them and defendant for the coustruc- 
tion of water-works. 


E. Avery and H. L. Baker, for plaintiff. 
J. Hillis, for defendant. 


Morton, J. It is possible that this case might be 
disposed of on the ground that there was no publication 
by the town of the alleged libel, or that what was done 
was privileged; but, as we are of opinion that the de- 
fendant is not liable on the main question, we have not 
consilered the questions of publication and privilege. 

Towns are instituted, in this State and in New Eng- 
land generally, for political purposes. They are created 
for convenience in the administration of the govern- 
ment. Stone v. Charlestown, 114 Mass. 223; Coolidge 
v. Brookline, id. 596; Agawam v. Hampden Co., 130 
id. 531. They are given such powers as are necessary 
to carry into effect the purposes for which they are 
organized. Their powers are special and limited, be- 
cause the purposes for which they are established are 
circumscribed. So far as the duties imposed upon 
them are purely public, and common to all towns, 
such as the maintenance of police, health, schools, and 
highways, for instance, they are not liable for an injury 
caused to any one through neglect in their perform- 
ance, except in cases where a remedy is expressly given 
by statute. Hill v. Boston, 122 Mass. 344; Tindley v. 
City of Salem, 137 id.171. But there are many matters 
upon which they act that are of local concern, and 
which, though public in the sense that they are for the 
general benefit of all of the inhabitants of the particular 
town, are special to the inhabitants of that town. 
Such are water-works, gas or electric lighting, free 
baths, the maintenance of main drains and common 
sewers, and other similar things. Upon all these mat- 
ters, those which are common to all towns and those 
which may be called special and local, towns may act 
at meetings regularly called according to law. All 
things relating to them are or properly may be subject 
to the action and consideration of the voters of the 
town duly assembled in town meeting; and whatever 
is done at such a meeting is done ina legislative capac- 
ity, and not in any sense by it asa political body, or 





quasi private corporation, whatever may be the subject | 
that is acted upon. The town may, at such meetings, | 
act through committees, as the Legislature does, and | 
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may accept or reject in whole or in part, or recommit 
or modify in any manner, the reports of its com. 
mittees. When the reports are finally acted on by the 
town, they become part of the doings of the Meetings 
at which such action took place. Tue town may print 
and publish them in whole or in part, as the general 
court prints and publishes its proceedings. The towy 
meeting is a political body, like the general court. No 
statute givesaright of action against a town to any 
individual who may be referred to ina vote of the 
town, orin any report of a committee accepted by it, 
in a manner which, if it were done by ua private person, 
would be libellous; and no action lies on general prin- 
ciples, because what is done by the town is done by it 
in such a case as a political body and as a part of the 
administration of the governiwent. To hold that an 
action of libel could be maintained against the defend. 
ant under the circumstances set out in this case would 
be to hold, in effect, that any party who felt himself 
aggrieved by any statement in the record of any city 
council in this State could maintain an action forlibel 
against the city. 

We have been referred to no case in this country in 
which an action of libel has been maintained against a 
city or town. A casein Canada and one in England, 
to which our attention has been called, manifestly 
throw no light on the question, because of the differ- 
ences between English and American municipalities, 
1 Dill. Mun. Corp. (3d ed.), §§ 28, 29. Moreover, it 
would seriously impair the freedom of investigation 
which is often required in the proper conduct of muni- 
cipal affairs if cities and towns were to be subjected to 
the liability of actions for libel. The view which we 
have taken of the case has rendered it unnecessary to 
consider whether a town can be guilty of malice, or to 
consider under what circumstances an action of tort 
will lie against a town and under what circumstances 
not,—questions which have been discussed at some 
length by the plaintiff in his brief. 

Verdict to stand. 


——______——- 


WILLS— WORDS DENOTING A DEVISE IN 
FEE—RULE IN SHELLEY’S CASE. 


ILLINOIS SUPREME COURT, MARCH 31, 1893. 
Wo LFrer Vv. HEMMER. 


The words in a will ‘*I give, devise and bequeath unto my be- 
loved wife, A. H., her heirs and assigns, the following de- 
scribed real estate,’ amount to a devise of the title in fee. 
A devise to one, ** his heirs and assigns forever,” or “ tohim 
and his heirs’ wiil pass the title in fee-simple. In either 
form the words ‘‘ his heirs’’ are words of limitation, and 
vest the absolute title. 

The rule in Shelley’s case is in force in this State as a rule of 
property and must prevail whenever a devise or convey- 
ance, by the terms of the will or deed, falls within it, re- 
gardless of the otherwise expressed intention of the testator 
or grantor. 

When the first devisee has the absolute right to dispose of the 
property in his unlimited discretion, and not a mere power 
of appointment among certain specified persons or classes, 
an estate over is void as being inconsistent with the first 
gift. 

If there be an absolute power of disposition given by a will to 
the first taker, as if an estate be devised to A. in fee, and if 
he dies possessed of the property without lawful issue, the 
remainder over, or remainder over of the property which 
he, dying without heirs, should leave, or without selling or 
devising the same in all such eases the remainder over is 
void as aremainder, because of the preceding fee; it is 
void by way of executory devise, because the limitation is 
inconsistent with the absolute estate or power of disposition 
expressly given, or necessarily implied by the will. A valid 


executory devise cannot subsist under an absolute power of 
disposition in the first taker. 

A testator by the first clause of his will devised and bequeathed 
to his wife, ‘‘ her heirs and assigns,” certain city lots, and 
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by the second clause bequeathed to her all his remaining 
estate, both real and personal, to be by her used and dis- 

of during her natural life the same as he might do if 
living, and gave her ‘full power tosell, mortgage, ex- 
change, invest and reinvest the same in the same manner 
I (the testator) might do, if living, and to distribute the 
same by gift or otherwise, among” his ‘children at any 
time during her life as to her shall seem meet and proper, 
and to appoint the same among my children by will after 
her decease according to her own judgment and discre- 
tion.’ The will then provided that if any of the testator’s 
estate, real or personal, should remain undisposed of by his 
wife at the time of her decease, then he gave and devised 
all such residue and remainder of his estate to be equally 
divided among his children then living, etc. Held, that the 
wife took an estate in fee in the lands and that the devise 
over was void, however clearly it was expressed. 

Section 13 of chapter 24, relating to conveyances,,has no applica- 
tion to cases where the essential words to pass an estate of 
iosheritance, are used. It is only where such words are 
wanting that the courts are authorized to inquire whether 
an estate less than the fee is limited by express words or 
not. 

While it is always the first object of the courts, in construing 
wills, to give effect to the intention of the testator, they can 
only do so when that intention does not run counter to the 
established rules of law. When the words of a will pass 
an estate in fee-simple, the court cannot, by construction, 
limit a less estate. 


Blanke & Chytraus and Wm. Vocke, for appellant. 


Robert H. McMurdy and Frank G. Allen, for ap- 
pellees. 


WILKIN, J. Appellees brought their action of eject- 
ment against appellant and certain tenants holding 
under her, to recover possession of lots 24 and 25, etc., 
in the city of Chicago. A trial in the Superior Court 
of Cook county, on a plea of the general issue, resulted 
in a judgment for the plaintiffs for the said lote in fee, 
and from that judgment the defendant below prose- 
cutes this appeal. 

The premises in controversy were formerly owned 
by one John Hemmer, who died June, 1872, leaving the 
following last will and testament, which, after his 
death, was duly probated: 

First. I give, devise and bequeath unto my beloved 
wife, Angela Hemmer, her heirs and assigns, all the 
following described real estate, located in the city of 
Chicago, Cook county and State of Illinois, and known 
and described as follows, to-wit: Lots numbered 
twenty-four (24) and twenty-five (25), in the north-east 
corner of the south-east quarter of section twenty (20), 
in township thirty-nine (39) north, of range fourteen 
(14), east of the third principal meridian; also lots 
ninety-nine (99) and one hundred (100), in Given and 
Gilbert’s subdivision of the fifteen acres in section 
fourteen (14), township thirty-nine (39), range thir- 
teen (13). ; 

Second. I give, devise und bequeath unto my be- 
loved wife, Angela Hemmer, all my remaining estate, 
both real and personal, in whatever it may consist or 
wherever it may be situated at the time of my death, 
to be by her used and disposed of during her natural 
life precisely the same as I myself might do were I 
living; and giving my said wife full power to sell, 
mortgage, exchange, invest and reinvest the same, in 
thesame manner! might doif living; and to distribute 
the same, by gift or otherwise, among my children, at 
any time during ber life, as tu her shall seem meet and 
Proper, and to appoint the same among my children 
by will after her decease, according to her own‘ judg- 
Ment and discretion. Butif any of my said real estate 
orany of my personal estate shall remain undisposed 
of by my said wife at the time of her decease, [ give, 
devise and bequeath all such residue and remainder of 
my said estate to be equally divided among my children 
who shall be living at that time, and the issue of any 





child whuv may have been then deceased, such issue 
taking the share to which such deceased child would 
be entitled if living. This proviso is toapply to all my 
estate. 

Lastly. I hereby appoint my said wife, Angela 
Hemmer, sole executrix of this, my last will and testa- 
ment, and shall not be required to give any bond as 
such executrix. 

In testimony whereof I have hereunto set my hand 
and seal this 29th day of May, A. D. 1872. 

[Signed.] JoHN Hemmer. [Seal.] 


Subsequently his widow, Angela, intermarried with 
one Lorenz Wolfer, and died intestate, having made 
no disposition of said lots, and leaving appellees and 
one Leopold Wolfer (a child of the last-named mar- 
riage) her only chiJdren and heirs atlaw. Said Leo- 
pold died in infancy, leaving his father, Lorenz Wolfer, 
and appellees, his heirs at law. 

Said Lorenz thereafter married appellant Rosalie, 
aud died intestate, leaving an only child, Josephine C., 
surviving him, his sole heir at law, and this child 
thereafter also died intestate, leaving appellant, her 
mother, her sole heir at law. 

No issue of a deceased child of John Hemmer sur- 
vived his widow Angela, and at her death appellees 
were his only living children. Under this state of 
facts appellees insist that upon the Geath of their 
mother, they took the title to said lots in fee, under 
said will. This claim is based upon the theory that 
properly construed the will gave their mother only a 
life estate in those lots, with a power of disposition, 
and that upon her death, the title in fee to the same, 
or so much thereof as remained undisposed of, vested 
in them. 

On the contrary, appellant contends that by the 
terms of said will, the wife Angela took said lots in fee 
and upon her death the title thereto became vested in 
her heirs, under our statute of descent, appellaut tak- 
ing an interest in the same as tenant in common with 
appellees. The only question therefore presented for 
our decision is, did the wife of John Hemmer, under 
his said will, take the title to these lots in fee-simple, 
or was her estate therein for life only, with a power to 
dispose of the same. That the language in the first 
clause, ‘‘I give, devise and bequeath unto my beloved 
wife, Angela Hemmer, her heirs and assigns, the fol- 
lowing described real estate,’’ amounted to a devise of 
the title in fee, cannot be seriously questioned. It is 
said in Redfield on Wills, volume 2, page 326: ‘The 
usual form of creating a devise in fee-simple is by giv- 
ing the property to the devisee, his heirs and assigns 
forever, but to him and his heirs is all that is techni- 
cally required.” 

In either form of expression the words “ her heirs,” 
as here used, would be words of limitation, the fee 
vesting in the devisee, Angela Hemmer. Baker v. 
Scott, 62 Ill. 86; Brislain v. Wilson, 63 id. 173; Bea- 
croft v. Strawn, etc., 67 id. 28; Butler v. Huestis, 68id. 
594; Wicker v. Ray, 118 id. 472; Ryan et al., 120 id. 
648; Carpenter v. Van Olinder, 127 id. 42; Griswald 
v. Hicks, 132 id. 494; Hageman v. Same, 129 id. 164; 
Fowler v. Black, 136 id. 363. 

But counsel for appellees say, “if the intention of the 
testator, upon a fair construction of the whole instru- 
ment, is such as to warrant the construction, the fee 
granted will be cut down to a life estate, with a power 
of disposition of the fee, and the subsequent words, in 
that way, will be given effect,’’ and upon this proposi- 
tion rests their entire case. Manifestly the position is 
irreconcilable with the rule in Shelley’s case, which, 
as shown by the cases above cited, isin force in this 
State as a rule of property and must prevail whenever 
a devise or conveyance by the terms of the will or deed 
fall within it, regardless of the otherwise expressed in- 
tention of thetestator or grantor. Here thereis no 
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retense that John Hemmer used the words “‘her 

eirs” in any other than the strict legal sense, and 
therefore the devise made by the first clause of his will 
vested the fee to the lots in question in the wife, even 
though an intention to give her but a life estate therein 
can be said to appear from the second clause. Car- 
penter v. Van Olinder, supru; Griswald v. Hicks, 
supra; Hageman v. Same, supra; Fowler v. Black, 
supra. 

It is clear, then, that the fee being devised to the 
wife by the express terms of the first clause, a devise 
over, as is claimed, by the second, could only take 
effect as an executory devise. Butas is said in Redfield 
on Wills, volume 2, page 277: “It is a settled rule of 
American as well as English law that, when the first 
devisee has the absolute right to dispose of the prop- 
erty in his own unlimited discretion and not a mere 
power of appointment among certain specified persons 
or classes, an estate over is void, as being inconsistent 
with the first gift.”” The same rule is announced in 
Kent’s Commentaries, volume 4, page 270: “Nor can 
an executory devise or bequest be prevented or de- 
stroyed by any alteration whatsoever in the estate out 
of which, or subsequently to which, it is limited. 
The executory interest is wholly exempted from the 
power of the first devisee or taker. 

“Tf, therefore, there bean absolute power of disposi- 
tion given by the will to the first taker, as if an estate 
be devised to A. in fee, and if he dies possessed of the 
property without lawful issue, the remainder over, or 
remainder over of the property which he, dying with- 
out heirs, should leave, or without selling or devising 
the same; in all sach cases the remainder over is void 
as a remainder because of the preceding fee; it is void 
by way of executory devise because the limitation is 
inconsistent with the absolute estate or power of dis- 
position expressly given or necessarily implied by the 
will. A valid executory devise cannot subsist under 
an absolute power of disposition in the first taker.’’ Nu- 
merous decisions might be cited, approving and follow- 
ing this rule, and our attention has been called to none 
to the contrary. It has been expressly recognized and 
by this court in Ferrimen v. Beal, 14 Ill. 244; Welch v. 
Bellville Savings Bank, 94 id. 203; Hamlin v. U. 8. 
Express Co., 107 id. 448. More comprehensive language 
to confer an unlimited discretionary power of disposi- 
tion could not be commanded than was used by the 
testator in the second clause of this will. 

The wife is given ‘full power to sell, mortgage, ex- 
change, invest and reinvest the same in the same man- 
ner I (the testator) might doif living, and to distribute 
the same, by gift or otherwise, among my children at 
any time during her life, as to her shall seem meet and 
proper, and to appoint the same among my children by 
will after her decease, according to her own judgment 
and discretion.””’ The devise over would therefore, 
under the foregoing authorities, be void, however 
clearly expressed. Counsel for appellee seem to un- 
derstand that section 13, chapter 30 of our statute en- 
titled, ‘*Conveyamses,’’ which provides that ‘‘every 
estate in lands which shall be granted, conveyed or 
devised, although other words, heretofore necessary to 
transfer an estate of inheritance, be not used, shall be 
deemed a fee-simple estate of inheritance, if a less 
estate be not limited by express words, or do not ap- 
pear to have been granted, conveyed or devised by con- 
struction or operation of law,’’ authorizes a court in 
every grant, conveyance or devise to inquire whether 
an estate less than the fee is limited by express words, 
etc. 

But by the express terms of the statute such inquiry 
can only arise, if “words heretofore necessary to 
transfer an estate of inheritance be not used.” 

Here we repeat, as to lots 24 and 25 the essential 
words to pass an estate of inheritance are used, and 
therefore the statute has nv application. Had the 








property in controversy been devised under the second 
clause of the will, the argument of counsel would hayg 
been pertinent, and the decisions of this court cited in 
support of it would bein point. In the second clause 
words necessary to transfer the fee are not used, but 
under the foregoing section of the statute an estate of 
inheritance would pass if it did not appear upon acon- 
sideration of the whole instrument that a less estate 
was limited. In Walker v. Pritchard, 121 Il. 221, 
speaking of cases falling within the provisions of the 
statute, we said: ‘‘In the absence of limiting or 
qualifying words, it is a fee, but with such words, the 
instrument is to be construed soas to give effect to the 
intention of the testator, as manifested by the phrase. 
ology of the entire instrument, and hence arbitrary 
rules of common law, applicable to cases when, before 
the enactment of the statute, a fee was clearly techni- 
cally given, and not pertinent, for in those cases there 
is no question in the first instance what estate is given, 
but it is—a fee being given—what effect have subsequent 
words of limitation.’’ And so here, the question as to 
what title passed to the wife of all the remaining real 
estate mentioned in the second clause is one of con- 
struction and intention, but the title in fee to lots 2% 
and 25 having been clearly and technically given to 
her, the only question is, what effect, if any, have sub- 
sequent words of limitation upon that title? 

Keeping in mind the distinction between the first 
devise, in said will, and cases in which the gift to the 
first taker was a life estate only, or made without using 
words necessary at common law to pass a fee-simple 
title, none of the authorities relied upon by counsel 
for appellees will be found to conflict with the views 
here expressed. 

While it is not entirely clear that the testator in- 
tended the second clause of his will to apply to the de- 
vise made in the first, we concede that, taken asa 
whole, the will is susceptible of that construction, but 
while it is always the first object of courts in constru- 
ing wills to give effect to the intention of the testator, 
they can only do so when that intention does not run 
counter to the established rules of law. 

Here John Hemmer, in making the first devise in 
his will, selected and used words which, under the in- 
flexible rules of law, vested the title to the lots in con- 
troversy in his wife in fee-simple, and he will be con- 
clusively presumed to bave so intended. 

It follows that the trial court erred in adjudging 
appellees to be the owners of said lots, to the exclusion 
of appellant, and its judgment must therefore be 
reversed. 

Reversed and remanded. 

Crate, J., dissents. 





TAX SALES—~FUNDAMENTAL DEFECT IN 
PROCEEDINGS FOR ASSESSMENT AND 
TAXATION. 


NEW YORK COURT OF APPEALS, OCTOBER, 1893. 


May v. TRAPHAGEN. 


The purchaser at a tax sale takes at his peril the title offered 
to him, and depends upon the strict right of the public offi- 
cer tosell. That right rests upon a succession of steps, 
which must have been substantially taken to reach the re- 
sult. 

Where two mapped lots, in the city of Brooklyn, are assessed 
together, the failure to separately state the value for as- 
sessment of each lot amounts in law to a failure to impose 
any tax which the owner could be held for. 


Gratz Nathan, for appellant. 


Ira Leo Bamberger, for respondent. 


Gray, J. The action was brought to recover posses- 
sion of certain premises in the city of Brooklyn. The 











ae 


cond 
have 
od in 
Aause 
but 
te of 
Cone 
itate 
221, 
the 
y or 
the 
) the 
ase. 
rary 
fore 
ini- 
ere 
yen, 
ent 
8 to 


ine 








THE ALBANY LAW JOURNAL. 371 








plaintiff's title comes through a sale made to him on 
February 23, 1887, by the registrar, for the non-pay- 
ment of the taxes for the years 1882, 1883 and 1884. The 
defendant was the owner of the property at the time 
of the tax sale, and, among other objections to the 
plaintiff's title, asserts that the taxes for the year 1883 
were not legally assessed, an hence the sale was inef- 
fectual. 

It was shown that the premises formed originally 
part of one plot of land, which, in 1882, was designated 
upon the ward map by the number 19 in block 222. In 
February, 1883, the ward map was altered by the as- 
sessors, by subdividing the plot No. 19 into two lots or 
parcels, which received new ward map numbers, the 
premises in question being designated as No. 21, and 
the remaining lot being designated as No. 20. In mak- 
ing the assessment for 1883, and the ‘annual record of 
realand personal property subject to taxation ”’ for that 
year, the taxing officers included in one valuation and 
assessment the two lots 20 and 21, instead of stating in 
the record the valuation of lot No. 21, here in ques. 
tion, and the amount of the assessment thereon. That 
is, the two lots together were set down in the assess- 
ment-roll at a valuation of $4,500, and a gross tax was 
assessed of $107.30. The record so remained during 
the period when the books were kept open for exami- 
nation and correction, and they so came into the col- 
lector’s hands. 

On November 20, 1883, an apportionment was made 
in his office, and by erasures and entries in red ink, 
separate statements of a valuation and of the assessed 
tax were made upon the books. The circumstances 
under which this apportionment was made are not dis- 
closed exactly. 

We think that there was a fundamental defect in the 
proceedings for assessment and taxation. The charter 
of the city (Laws 1873, chap. 863, tit. 10) prescribed the 
power and the duty of the assessors, and required that 
allassessments shall refer to the ward maps, which 
were to be made and tu be kept by them. They were 
directed to follow the provisions of the general law, 
and that required a separate statement of the value of 
the land to be assessed. In the opinion of the General 
Term it was held that the gross assessment of the two 
lots did not render it void, on the ground that there 
was a reference to the ward map, and if the defendant 
had objected to the assessment in gross the assessors 
would have changed it by making separate assess- 
ments upon each lot. Reference is made in the opin- 
ion to section 11 of the Consolidation Act of 1888, pro- 
viding for the apportionment of gross assessments, 
where more than one person is interested in the piece 
taxed. That act went into effect after this sale, and is 
inapplicable. The provision in the charter of 1873 dif- 
fers in its language, and if we had to consider the pro- 
vision we might say that it has no applicability to such 
acase as this, where the lots were already shown on 
the ward map as divided and numbered. 

That all the proceedings prescribed by the law for 
the assessment of land for the purposes of taxation 
must be substantially, if not strictly, complied with, 
isa well-settled and « familiar rule. The purchaser 
takes at his peril the title offered to him, and depends 
upon the strict right of the public officer to sell. That 
right rests upon a succession of steps which must have 
been substantially taken to reach the result. The fail- 
ure in the present case to separately state the value for 
assessment of the premises in question amounted in 
law toa failure to impose any tax which the owner 
could be held for. There was in such respect an ab- 
sence of aspecific requirement of the statute with re- 
Spect to theannual record. That which the Legisla- 
ture has directed, courts cannot declare immaterial. 
“LN. Y. 309; 123 id. 31. 

During the period when, by law, property was to be 








valued for taxation purposes, and a tax assessed, these 
steps were not taken asto the lot, which on the ward 
map in the assessors’ custody, and to which they were 
obliged by law to refer in making up their rolls, ap- 
peared with its ward No. 21. The defendant, upon 
finding upon the annual record no valuation of his lot 
was under 10 obligation to make any application to the 
taxing officers. It was not acase for correction, for 
there could be nothing to correct when there was no 
valuation for assessment. 

The subsequent spportionment, in November, 1883, 
of values and taxes, howsvever done, was ineffectual to 
validate previous proceedings, or to supply the defects 
by which defendant’s lot escaped assessment. 

The only conclusion to be reached is that there was 
a failure to impose any tax forthe year 1883, and there- 
fore the proceedings for the sale of the land were void. 

The judgment should be reversed, and judgment or- 
dered dismissing the complaint, with costs to the de- 
fendant in all the courts. 

All concur. 
Judgment accordingly. 


—_—_>—__—— 


MERCANTILE AGENCIES— LIABILITY TO 
SUBSCRIBERS FOR FALSE REPRESENTA- 
TIONS. 

UNITED STATES CIRCUIT COURT OF APPEALS, SECOND 

CIRCUIT, OCTOBER, 1893. 


City Nat. BANK oF BIRMINGHAM, ALABAMA, V. Dun. 


By the contract between the defendants, who conducted the 
business of a mercantile agency, and the plaintiff, it was 
agreed that the defendants, at the request of the plaintiff, 
as an aid to it in determining the propriety of giving credit, 
should communicate to the piaintiff such information as 
they might possess concerning the mercantile credit of 
merchants, etc.; that such information should be ob- 
tained and communicated by sub-agents appointed in be- 
half of the plaintiff by the defendants; that the defendants 
should not be responsible for any loss caused by the neg- 
lect of any such sub-agent, and that the defendants in no 
manner guaranteed the actual verity or correctness of auy 
such information. 

In consequence of a request for such information concerning 
Kitts of Oswego, a report concerning him was made up by 
Burchard, the defendants’ agent at that place, and was by 
him sent to the defendants, and by them to the plaintiff 
Burehard and Kitts were connected in business, and for the 
purpose of promoting his own interests, Burchard made 
false statements in that report. The plaintiff, relying on 
the report, discounted the acceptances of Kitts, which were 
valueless, 

Held, that the defendants were not liable for the loss; that in 
transmitting the information which they had obtained they 
completely fulfilled the terms of their contract with the 
plaintiff; that the accuracy of the information so obtained 
was at the risk of the plaintiff; that in making the report, 
Burchard was not acting within the scope of his authority as 
agent of the defendants; that he was not employed as the 
agent of either party in reference to the discounts which he 
caused to be effected; that he was merely an agent under 
the agreement of subscription to furnish information; that 
the defendants were agents of the plaintiff, and as it ap- 
peared from the agreement that the service required could 
not be rendered by the agent, but must mainly be rendered 
by sub-agents, the defendants were not liable for the errors 
or misconduct of the sub-agent, if they had used due care 
in his selection. 


Lorenzo Semple and Roger Foster, for plaintiffs. 


W. W. McFarland and Douglass & Minton, for de- 
fendants. 


TOWNSEND, J. The defendants are partners, doing 
business as a mercantile agency, under the firm name 
of R. G. Dun & Co. The plaintiff is a national bank, 
located at Birmingham, Alabama. In April, 1889, the 
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plaintiff became a subscriber to said agency, under a 
written agreement, the material portions of which are 
as follows: 


‘*TERMS OF SUBSCRIPTION TO THE MERCANTILE 
AGENCY. 


“Memorandum of the agreement between R. G. 
Dun & Co., proprietors of the Mercantile Agency, on the 
one part, and the undersigned, subscribers to the said 
agency, on the other part, viz.: The said proprietors 
are to communicate to us, on request, for our use in 
our business, as an aid to us in determining the pro- 
priety of giving credit, such information as they may 
possess concerning the mercantile standing and credit 
of merchants, traders, manufacturers, etc., throughout 
the United States and in the Dominion of Canada. It 
is agreed that such information has mainly been, and 
shail mainly be, obtained and communicated by ser- 
vants, clerks, attorneys and employees, appointed as 
our sub-agents, in our behalf, by the said R. G. Dun & 
Co. Thesaid information to be communicated by the 
said R. G. Dun & Co. in accordance with the following 
rules and stipulations,with which we, subscribers to the 
agency as aforesaid, agree to comply faithfully, to-wit: 

**1, All verbal, written or printed information com- 
municated to us, or to such confidential clerk as may 
be authorized by us to receive the same, and all use of 
the reference book hereinafter named, and the notifi- 
cation sheet of corrections of said book shall be strictly 
confidential, and shall never, underany circumstances, 
be communicated to the persons reported, but shall be 
exclusively confined to the business of four establish- 
ment. 

2. The said R. G. Dun & Co. shall not be responsible 
for any loss caused by the neglect of any of the said 
servants, attorneys, clerks and employees in procuring, 
collecting and communicating the said information, 
and the actual verity or correctness of the said infor- 
mation is in no manner guaranteed by the said R. G. 
Dun & Co. The action of said agency being of neces- 
sity almost entirely confidential in all its departments 
and details, the said R. G. Dun & Co. shall never, un- 
der any circumstances, be required by the subscriber 
to disclose the name of any such servant, clerk, attor- 
ney or employee, or any fact whatever concerning him 
or her, or concerning the means or sources by or from 
which any information so possessed or communicated 
was obtained. 

“3. The said R. G. Dun & Co. are hereby requested 
to place in our keeping, for our exclusive use, a printed 
copy of a reference book, containing ratings or mark- 
ings of estimated capital and relative credit standing 
of such business men, as aforesaid, prepared by them 
of the servants, clerks, attorneys and employees afore- 
said, together with the notification sheet of correc- 
tions. We further agree that upon the delivery to us 
of any subsequent edition of the’ reference book, the 
one now placed in our hands shall be surrendered to 
them, and also that upon the termination of our rela- 
tions as subscribers the copy then remaining in our 
hands shall be given up to the said R. G. Dun & Co., it 
being clearly understood and agreed upon that the title 
to said reference book is vested and remains in said 
R. G. Dun & Co.” 


Plaintiff paid $75 in advance for services to be 
rendered, under said agreement, till July 1, 1890. 
Shortly after the making of said agreement, one Rol- 
lins, a customer of the ‘plaintiff, applied to it to dis- 
count certain drafts drawn by him, and accepted by 
W. A. Kitts, of Oswego, N. Y. Before discounting the 
drafts the plaintiff presented an inquiry slip at de- 
fendants’ ageney, at said Birmingham, asking, as a 
subscriber, for such information as defendants had, 
respecting the standing and responsibility of said Kitts. 
The inquiry was sent from Birmingham to the office of 








defendants, in New York city, and thence to one Bur. 
chard, their agent at Oswego, N. Y. Burchard and 
Kitts were connected in business, and Burchard, in 
order, apparently, to promote his own interests, sent 
false reports as to the standing and responsibility of 
Kitts to the defendants. 

These reports were pasted on printed forms, and de- 
livered by defendants to the plaintiff. Said printed 
forms were as follows: 


“The Mercantile Agency of R. G. Dun & Co., Dun, 
Wiman & Co., and E. Russell & Co. The information 
given on this sheet isan answer to an inquiry made by 
asubscriber to the Mercantile Agency, who asks for 
the same as an aid to determine the propriety of giving 
credit. The information is communicated under the 
conditions of an agreement signed by the said sub- 
scriber, which expressly stipulates that the said infor- 
mation is obtained by the servants, clerks, attorneys 
and employees of the said subscriber on his behalf, 
The said agreement also expressly stipulates that the 
said Mercantile Agency shall not be responsible for any 
loss caused by the neglect of any of the said subscribers’ 
servants, clerks, attorneys and employees in procuring, 
collecting and communicating the said information, 
and the actual verity of the said information is in no 
manner guaranteed. The agreement further provides 
that jthe information thus communicated shall be 
strictly confidential, shall never be communicated to 
the persons to whom it refers, and that all inquiries 
made shall be confined to the legitimate business of the 
subscriber's establishment.” 


The plaintiff, relying on said reports, discounted the 
acceptance of said Kitts to the amount of $5,265.46, 
which have never been paid, and are of nv value. The 
plaintiff thereupon brought an action at law for dam- 
ages by reason of said false and fraudulent representa- 
tions, and the jury rendered a verdict in favor of the 
plaintiff. 

The defendants moved for a new trial, which motion 
was denied, and the case comes before this court upon 
a bill of exceptions. The defendants’ counsel, at the 
close of the testimony, moved the court to direct a 
verdict in favor of the defendants, which motion was 
denied. Among other requests, they requested the 
court to charge the jury as follows: “If Burchard 
kuew the repurts to be false in any respect, and so 
knowing them to be false, made them to the defend- 
ants, to advance, promote or carry out some private 
end of his own in connection with his agency and the 
duties thereof, then the defendants are not liable for 
his false reports and are not liable to the plaintiff by 
reason thereof.’’ The court refused so to charge, but 
charged the jury as follows: “The contract between 
the plaintiff and defendants in regard to the reciprocal 
obligations of the two parties, to acertain extent has 
been placed in evidence. It isstated in the contract 
that the information is tobe mainly obtained by the 
servants, clerks and employees appointed by the de- 
fendants, and characterized in the contract, as ap- 
pointed by R. G. Dun & Co., as the sub-agents of the 
plaintiff. For any loss occasioned by the neglect of 
these employees in seeking and obtaining accurate in- 
formation, Dun & Co. are not responsible. For losses 
occasioned by theindolence or carelessness of the em- 
ployee, which causes the information to be inaccurate, 
Dun & Co. are not liable. Neither do they guarantee 
the actual truth or correctness of the information. 
But notwithstanding that these employees are the sub- 
agents of the persons who seek the information, they 
are also employed by and are paid by and are legally, 
as well asin popular language, the agents of Dun & Co. 
For losses occasioned by the wilful fraud, and not by 
the mere carelessness or ignorance of the agents in 
communicating information known by them to be 
untrue, and with intent to mislead the inquirer, the 
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defendants are liable, if the plaintitis, having placed re- 
liance upon the fraudulent misrepresentations, gave 
credit in consequence of such fraud, and were lured 
thereby to their pecuniary loss and damage. In this 
case the business of the firm of R. G. Dun & Co. was to 
furnish information to subscribers who had employed 
them for that purpose for a pecuniary consideration. 
If in the discharge of the duties of a» employee, and in 
undertaking to furnish information in reply to an in- 
quirer, and acting in the business of the agency, Mr. 
Burchard knowingly gave false information with in- 
tent to deceive the inquirer, the defendant is liable, 
although Burchard’s private inducement to commit 
the fraud was a desire to help Kitts. The questions of 
fact in any contested case become at least three in 
number: (1) Were the statements untrue at the time 
they were made? (2) Were they known by the agent 
to be untrue at the time, and did hethen act fraudu- 
lently and with intent to mislead the inquirer, for that 
he knew that the information was sought for the pur- 
pose of aiding the inquirer to determine the propriety 
of giving credit to the person inquired about, is palpa- 
ble? And (3) did the plaintiff, relying upon the truth 
of the information, give credit upon the faith of the 
untrue representations, and thereby incura loss?” 


The briefs and arguments of counsel on the appeal | 


were largely devoted to a discussion of the liability of 
an innocent principal for the frauds and deceit of h.s 





agent, causing damage to athird party. That thed -| 


cisions are not altogether harmonious must be con- 
ceded. Butthe apparent conflict is one not as to the 
principle, but as to its application. As is said by the 
learned judge who heard the cause in the court below, 
“the cases turned upon the question, whether the al- 
leged agent was, under the circumstances in each case, 
acting within the scope of his authority.’’ And the 
law laid down in said cases seems generally to be, as is 
stated by him in his opinion, denying the motion for 
anew trial, ** that the principal is liable whenever his 
agent, who is at the time acting within the scope of his 
authority, and for the principal, makes a fraudulens 
misrepresentation which influences and is acted upon 
by the plaintiff to his injury.” 

Most of the decisions relied on by counsel for plain- 
tiffs were rendered in cases where an agent was in- 
trusted by his principal to effect a sale, and where it 
appeared that the principal had ratified the act of the 
agent by having accepted and retained the benefit de- 
rived from the fraudulent representations of the agent 
acting for the principal. 

In the other cases, notably that of N.Y. & N. H. R. 
Co. v. Schuyler, 34 N. Y. 30, the deceit was practiced 
by an officer of acorporation. But, as is said by Mr. 
Justice Miller, in Pollard v. Vinton, 105 U. S. 12, re- 
ferring to the Schuyler case: ‘‘ Whatever may be the 
true rule which characterizes actions of officers of.a 
corporation who are placed in control as the govern. 
ing force of the corporation, which actions are at once 
afraud on the corporation and the parties with whom 
they deal, and how far courts may yet decide to hold 
the corporations liable for such exercise of power by 
their officers, they can have no controlling influence 
over cases like the present. Inthe one before us it is 
4 question of pure agency, and depends solely on the 
power confided to the agent. Inthe other case the of- 
ficer isthe corporation for many purposes. Certai: ly 
4 corporation can be charged with no intelligent action 
or with entertaining any purpose or committing any 
fraud, except as this intelligence, this purpose, this 
fraud, is evidenced by the actions of its officers. And 
while it may be conceded that for many purposes they 
are agents, and are to be treated as the agents of the 
corporation or of the corporators, it is also true that 
for some purposes they are the corporation, and their 
acts as such officers are its acts.’’, 





We do not think that case presents a rule for this 
cause. A careful examination of the agreement be- 
tween the parties and of their respective rights and ob- 
ligations thereunder, shows that Burchard, the agent 
of plaintiff and of defendants, did not stand in the 
same relation to the parties as the agents in the cases 
referred to. There was nocontract between plaintiff 
and defendants for a sale of commercial paper. This 
is not a case of deceit in asafe, where an agent, within 
the scope of his authority, and acting for his principal, 
has made false statements, or suppressed the truth, to 
effect the contract of sale. The agreement in the case 
at bar was purely and simply an agreement, by defend- 
ants, to transmit information to subscribers who might 
wish to contract with outside parties. 

The defendants, as proprietors of the mercantile 
agency, agree to communicate such information as 
they may possess, as an aid to the subscribers in deter- 
mining the propriety of giving credit, such infor- 
mation to be mainly obtained and communicated by 
loss by negligence of such sub-agents, *‘ and the actual 
verity or correctness of the said information is in no 
manner guaranteed.” 

A consideration of the objects which the parties re- 
spectively had in view, in connection with the provis- 
ions of the agreement, seems to show that it could not 
have been intended that Dun & Co. should be respon- 
sible in a case like the present. They were expressly 
exempted from any obligation to disclose the sources 
of information. 1t was not intended that they should, 
themselves, obtain information, but it was agreed that 
they should transmit to the inquirer information nec- 
essarily obtained, mainly by sub-agents, concerning 
which they had no knowledge, and over the obtaining 
of which they had no control. 

They were engaged in the preparation of a reference 
book containing ratings of estimated capital, and rela- 
tive credit standing of business men throughout the 
United States and Canada. While the sub-agents ap- 
pointed by Dun & Co. were their agents in the prepara- 
tion of said book and the general business of the agency, 
they were, by the express terms of the agreement- 
sub-agents appointed on behalf of the subscribers to ob- 
tain and communicate information in response to 
their requests. 

In this case the defendants were the agents of the 
plaintiff to transmit such information as they might 
receive. Their failure to transmit the information 
would have been a violation of theiragreement. They 
did transmit it, together witha notice that they did 
not in any manner guarantee its truth. So faras these 
defendants are concerned, they completely fulfilled 
the terms of their contract with the plaintiff. They 
did nothing more nor less. The deceit and fraud were 
committed by the sub-agent. It is not claimed that 
there were any negligence either in his selection or in 
the transmission of the information by the defendants. 
The false information was not obtained for Dun & Co. 
to aid them in a contract to sell or buy commercial 
paper, for Dunn & Co. were not a party to any such 
contract, but was furnished by the sub-agent for the 
purpose of having it transmitted to the plaintiff, his 
real principal, through the defendants, who acted as 
intermediary agents, in order that, by the fraud of 
said sub-agent, Kitts, one of the parties to the con- 
tract of the sale of the paper, might be assisted, and 
the other party, this plaintiff, might be defrauded. 
To accomplish this purpose the sub-agent perpetrated 
afraud upon the plaintiff and defendants. 

Burchard was not employed as agent of either party 
in reference to the contract of sale which he caused to 
be effected by his deceit. He was only an agent under 
the agreement of subscription to furnish information. 

The vital distinetion upon which the question turns 
is to be found in the fact that neither the defendants 
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nor Burchard were parties to the contract in which the 
alleged fraud was committed. That contract was be- 
tween one Rollins, a customer of the plaintiff, and the 
plaintiff, for a sale of his commercial paper to the 
plaintiff. Burchard did not know to whom the infor- 
mation was to furnished. Neither he nor the defend- 
ants knew the terms of the proposed contract, or the 
parties to it, or even that such contract was to be 
made. They had no means of kuowing the amount 
involved in the proposed transaction between Rollins 
and the plaintiff, and no opportunity to protect them- 
selves from liability for false information. No case 
has been cited, where a stranger to a contract has, 
under such circumstances, been held liable for dam- 
ages for fraud. The reason, apart from the exemption 
provided for by the subscription agreement, would 
seem to be that, as the defendant had no knowledge, 
and no notice of the character of the transaction, and 
were not parties or privies thereto, they could not be 
expected to assume any liability, except for negligence 
or fraud, provided they transmitted such information 
as they possessed, in accordance with the terms of the 
contract. 

But plaintiff's counsel claim that defendants are es- 
topped to make these claims because, although they 
were innocent, yet the plaintiff has acted on the faith 
of there representations to its prejudice. They seek 
to apply to this case the principal that where one of 
two innocent persons must suffer for the wrongful act 
of athird person, the principal who has placed the 
agent in the position of trust should suffer rather than 
the stranger. But here the plaintiff was no stranger. 
The sub-agent was his agent as well as the agent of the 
defendants. He was the subscriber to an agreement 
which, from its character implied, and in its terms ex- 
pressed, that the defendants could not and did not in- 
sure in any manner the verity of information to be 
furnished. By the use of the term “the actual ver- 
ity, &c., is in no manner guaranteed’ they provide 
for exemption from liability for untruthful informa- 
tion, from whatever cause, whether received through 
the fraud of an outsider or of the sub-agent. The ir- 
resistable inference to be drawn from the agreement 
seems to be that the accuracy of the information is to 
be at the risk of the subscriber. 

In Friedlander v. Texas, etc., R. Co., 130 U. 8. 425, 
where an innocent purchaser of a bill of lading, fraudu- 
lently issued by one Easton, the station agent of the de- 
fendant, sought to hold it liable thereon, Mr. Chief Jus- 
tice Fuller, referring tothe principle above stated, says: 
“ Easton, disregarding tho object for which he was em- 
ployed, and not intending by his act to execute it, but 
wholly for a purpose of his own and of Lahustein, be- 
came particeps criminis with the latter in the commis- 
sion of the fraud upon Friedlander & Co., and it would 
be going too far to hold the company, under such cir- 
cumstances, estopped from denying that it had 
clothed this agent with apparent authority to do an 
act so utterly outside the scope of his employment and 
of his own business. The defendant cannot be held 
on contract as 4 common carrier, in the absence of 
goods, shipment and shipper; nor is the action main- 
tainable on the ground of tort. ‘The general rule,’ 
said Willies, J., in Barwick: v. English Joint Stock 
Bank, L. R. 2 Ex., 259, 265, ‘is that the master is 
answerable for every such wrong of the servant or 
agent as is committed in the course of the service and 
for the master’s benefit, though no express command 
or privity of the master be proved,’ see also Limpus v. 
London General Omnibus Co., 1 H. & C. 526. The fraud 
was in respect to a matter within the scope of Easton’s 
employment or outside of it. It was not within it, for 
for bills of lading could only be issued for merchan- 
dize delivered; and being without it, the company, 
which derive* ~nd could derive uo benefit from the 











unauthorized and fraudulent act, cannot be made re. 
sponsible, British Mutual Banking Co. v. Charnwood 
Forest Railway Co., 18 Q. B. D. 714.” In this latter 
case, Lord Esher, Master of the Rolls, says: “But, 
although what the secretary stated related to matters in 
which he was authorized to give answers, he did 
not make the statements for the defendants, but 
for himself. He had a friend whom he desired to 
assist and could assist by making the false state. 
ments, and as he made them in his own interest or 
to assist his friend, he was not acting for the defend. 
ants. The rule has often been expressed in the 
terms, that to bind the principal, the agent must be ac- 
ting ‘for the benefit’ of the principal. This, in my op- 
pinion, is equivalent to saying that he must be acting 
‘for’ the principal, since if there is authority to do the 
act, it does not matter if the principal is benefited by 
it. Iknow of no case where the employer has been 
held liable when his servant has made statements, not 
for his employer, but in his own interest,” see also 
Pollard v. Vinton, supra. 

There is another aspect of the case which leads tothe 
same conclusions. It appears from the agreement that 
the services demanded by the principal, the obtaining 
of information, cannot be rendered by the agent, but 
must be mainly rendered by sub-agents. In such cases 
the agent will not be liable for the negligence or mis- - 
conduct of his sub-agent, provided there was no negli- 
gence in hisselection 1 Am. & Eng. Cyc. Law, 394, and 
cases cited; Story on Agency, 224. The rule is stated 
by Judge Dewey, in Warren Bank v. Suffolk Bank 10 
Cush, 585, as follows: ‘* Where the nature of the busi- 
ness in which an agent is engaged requires for its pro- 
per and reasonable execution the employment of a sub- 
agent, the principal agent is not responsible for the 
defaults of the sub-agent, provided a proper sub-agent 
was selected. This latter rule was sanctioned and ap- 
plied by this court in Fabius v. Mercantile Bank 2 
Pick. 332; Dorchester Bank v. N. E. Bank, 1 Cush. 
i.” 

When the business initrusted to an agent is to be per- 
formed at a distance, or requires or justifies the delega- 
tion of an agent’s authority to a sub-agent who is not 
his own servant, the original agent is not liable for the 
errors or misconduct of the sub-agent, if he has used 
due care in his selection Darling v. Starnwood, 14 
Allen, 507; Dorchester Bank v. N. E. Bank, supra; 
Barnard v. Coffin, 141 Mass. 37 . 

In the case at bar, the inquiry in Birmingham, Ala- 
bama, for information as tothe standing of a person in 
Oswego, New York, necessarily required the employ- 
ment of a sub-agent in the latter place. The plaintiff, 
under its subscription agreement, authorized the em- 
ployment of asub-agent to obtain information. Incol- 
lecting special information, the sub-agent was actingin 
consequence of the special request of the plaintiff, and 
he was the agent of the plaintiff, and he was the agent 
of the plaintiff, selected by the defendants in accor- 
dance with arule fixed by the subscription agreement. 
The defendants did not undertake to do this part of 
the business; they declined to do it, but agreed that 
they would transmit the information so obtained to the 
plaintiff. 

For these reasons we think the court erred in that 
portion of his charge to the jury in which he stated 
that “For losses occasioned by the willful fraud and 
not by the mere carelessness or ignorance of the agents 
in communicating information known by them to be 
untrue, and with intent to mislead the inquirer, the de- 
fendants are liable, if the plaintiffs, having placed re- 
liance upon the fraudulent misrepresentations, gave 
credit in consequence of such fraud and were lured 
thereby to their pecuniary loss and damage.” 

The judgment is reversed. 
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MR. HORNBLOWER’S PRACTICE. 


STATEMENT was recently published in Wash- 
41 ington that Mr. Hornblower, the nominee for the 
vacancy on the Supreme Court bench, never had a case 
in the United States Supreme Court, or that he never 
had any experience in constitutional cases. This state- 
ment is denied by Mr. Hornblower’s legal associates, 





‘who give the following account of his experience in 


Supreme Court practice: 

He was admitted to the bar of the United States 
Supreme Court in 1879, and in that year argued a case 
involving the constitutionality of an act of Louisiana 
and the liability of the city of New Orleans on muni- 
cipal bonds. From that time to the present he bas 
argued cases at intervals of one or two or three years 
involving questions of constitutionality of laws and 
other important matters, the last case argued by him 
being in the present year, March, 1893, involving the 
question of the jurisdiction of the United States Cir- 
cuit Court of Appeals and of the United States Su- 
preme Court, and the power of the latter court to 
review cases not specially provided for by mandumus 
or certiorari. 


> 


HOW TO INTRODUCE THE INITIATIVE AND 
REFERENDUM. 


F we would solve the social problem in peace, let us 
look to our methods of legislation while there is yet 
time. The list of needed reforms is so long, and the 
means of introducing them so pour and inefficient, that 
men are losing patience. The people are weary of that 
profitless playing with vital problems in which our leg- 
islators indulge; they are disgusted with that periodic, 
unmeaning, meandering up and down the gamut of 
great questions, which is palmed off upon them as law- 
making. They cry aloud for some prompt, business- 
like action on the part of their representatives. They 
want direct legislation. For if there be a political 
prophecy which it is safe to make at this time, it is 
that our representative system cannot remain in its 
present form for another decade, if the republic is to 
endure. 

The distance between the voter and the final act of 
legislation is so great that his expressed will is frittered 
away before it accomplishes its object. There are too 
many stages in the process, too many middlemen, too 
many cooks to spoil the broth. In that uncertain, 
vague, middle ground between the people and their 
laws, a permanent source of corruption has ariseu—the 
lobby. It is a veritable third house, more efficient 
than its companions, the two constitutional houses, 
working secretly, unremittingly and without scruple 
for evil ends. ' 

It is this predicament of ours which has led the 
writer to seek advice and inspiration in a quarter 
which is at length beginning to rivet the attention of 
American reformers. 

The institutions of the initiative and referendum, as 
practiced in Switzerland, are the noblest political 
achievements of this waning century. They are capa- 
ble of supplying our decaying democracy with the 
powers necessary for its redemption. They are the final 
perfected contrivances of modern direct government. 

The initiative may be defined as the exercise of the 
right of a body of voters to initiate proposals for the 
enactment of new laws or for the alteration or aboli- 
tion of existing laws. The referendum is an institu- 
tion by virtue of which ‘laws and resolutions, framed 
by Legislatures, are referred to the voters for final ac- 
ceptance or rejection. The initiative is in vogue in 
fourteen out of the twenty-two Swiss cantons, the ref- 
erendum in twenty-one. Both institutions are now 


applicable to Federal matters, so that they cannot be 











said to be any longer in an experimental stage. They 
have become fixtures in Switzerland.* 

In the Massachusetts town meetings, for example, 
the right of voters to propose legislation themselves, 
and to pass verdict upon bills coming before the meet- 
ing, has never been questioned. There the initiative 
and referendum have been in force from the beginning 
of our national history, although unnamed and un- 
noticed. The principle of direct legislation is there- 
fore no new-fangled, foreign importation, but is just 
a3 much at home on the New England coast as in the 
valleys of the Swiss Alps. The provisions for constitu- 
tional conventions which obtain in most of our States 
are all types of the referendum, however imperfect 
may be their working powers. Mr. Sullivan also as- 
sures us that methods resembling the initiative and 
referendum are much used in carrying on the affairs of 
various trades-unions, and it is certain that in one 
form or another the people of the United States are 
more often directly consulted than one would at first 
imagine. . 

But all expressions of the popular will are still spas- 
modic, given to unaccountable vagaries, and easily 
turned to profit by watchful politicians. There are no 
steady, unswerving demands which legislators are 
bound to weigh and pass judgment upon. Petitions 
there are in great number, it is true; but they are from 
their very nature only requests, proffered like polite 
prayers to unlistening despots. A word spoken at 
some hotel bar, a jest in the lobby, a little transaction 
with greenbacks, have more influence than the written 
desire of ten thousand sovereign citizens. 

It is sometimes urged that our presidential elections 
serve the purpose of general appeal to the people, 
What need of the referendum, some say, when voters 
have a chance of defining their position every four 
years regularly ? 

One need only examine carefully the issues at stake 
in any campaign to appreciate the error of this view. 

There is never a chuice of principles, pure and simple, 
in a presidential election. The merits of persons and 
parties are far more prominent. The real issues are 
never exposed to the voter in their simplicity, for it is 
the business of politicians to confuse him, to distract 
his attention from what is vital, and fix it upon catch- 
ing non-essentials. The rival parties are engaged in 
playing with each other for certain stakes. 

Has there ever been a time under our representative 
system when a citizen could cast his ballot without 
fear of being tricked out of its true meaning? The 
referendum would make it possible for him to register 
a definite ‘‘yes”’ or ‘‘no” to a particular measure. It 
would sweep away the unknown quantities in legisla- 
tion. There is no confusion in a simple assent or dis- 
sent to a proposition, bereft of the perplexing adjuncts 
of personalities or party loyalty. 

All the objections made against direct government, 
by means of the initiative and referendum, are based 
on distrust of the people at large. 

The authority of Legislatures would be weakened, 
their importance diminished, was the criticism com- 
monly made in Switzerland at one time. A member 
of the executive council, speaking before the Federal 
Assembly in 1882, expressed himself as follows in re- 
gard to the referendum: 

“In calling upon the people to pronounce a final 
judgment upon the work of their representatives, the 
sense of parliamentary responsibility has been weak- 
ened. Less work is done to-day in Bern because it is 
said that the people cover the faults and errors of their 

*Nor are the initiative and referendum, in a rudimentary 
form, altogether foreign to our own body politic. In his ad- 
tnirable little book on “* Direct Legislation,” Mr. J. W. Sullivan 
points out severai cases where the underlying principles of 
these institutions receive application in the United States, 
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representatives by tacit or express acceptance; if a law 
proves bad in application, they can only blame them- 
selves.” 

In reality, the practical working of the referendum 
has not weakened the sense of parliamentary responsi- 
bility; for a flood of criticism is now poured upon all 
acts of the Federal Assembly, and every voter is ob- 
liged to examine these acts for himself, in order to 
render an intelligent verdict. What has, in truth, been 
weakened is the arbitrary power of the Federal Assem- 
bly—a blessed consummation indeed. May the time 
be near when our own Congress can be weakened in 
that sense! 

As for the initiative, the provisions which are in force 
in Switzerland would keep it from developing objec- 
tionable features here also. Only propositious accom- 
panied by a certain number of legally certified signa- 
tures would be accepted for consideration by Legisla- 
tures. 

Now, taking it for granted that the initiative and 
referendum are desirable institutions, how can they 
be introduced into the United States—or rather, how 
can the rudimentary forms in which they already ex- 
ist amongst us be stimulated to sturdy growth? 

For the first, all traces of direct government, wher- 
ever found, ought to be carefully preserved or modified 
to suit modern conditions, and not ruthlessly swept 
away as antiquated. Instead of transforming the 
Massachusetts towns into ordinary municipalities, for 
instance, as is the tendency of the day, citizens living 
under the new form of government ought to retain the 
right of proposing legislation directly, as of old, and of 
passing final judgment upon measures by ballot. This 
result could be obtained through the initiative and ref- 
erendum. The essence of the town meeting would be 
preserved, and its practical working made to conform 
to modern needs. 

To be permanent these institutions must grow from 
small beginnings, and not be superimposed full-fledged 
upon the people. In this respect the example of Switz- 
erland is invaluable; for there the initiative and refer- 
endum have made their way, during the last sixty 
years, from imperfect experiments to mature systems, 
penetrating from one canton to another, until they in 
vaded the domain of Federal government itself. 

The introduction ought to begin in the smallest po- 
litical anit—in the town, county or parish. Thence 
direct government could be readily extended to State 
matters, and when it had safely weathered these first 
stages, to Federal affairs. It might be wiser to try a 
limited or optional referendum first, which would ap- 
ply perhaps only to financial measures. After that the 
compulsory referendum could be introduced, as the 
people learned to appreciate its advantages. The in- 
itiative would naturally come somewhat later; the 
agitation for its introduction could be carried on while 
the referendum was going through its initial trials. 
But growth by experiment must characterize any suc- 
cessful application of either institution. 

Professor A. V. Dicey, the English constitutional 
author, wrote an article to the Con/emporary Review 
for April, 1590, entitled, *“‘Ought the Referendum to 
be introduced into England?” He was somewhat 
timid in his conclusion as to the advisability of mak- 
ing this introduction, but he outlined four methods by 
which the referendum could be used in England, for 
constitutional amendments at least. The first two do 
not concern us, because they involve action by the 
House of Lords and the Queen. The third and fourth 
methods are however suggestive. 


Professor Dicey proposes: ‘Thirdly, Parliament 
might insert in any important act (such, forexample, as 
any statute for the repeal or modification of the Act of 
Union with L[reland) the provision that the act should 
not come into force unless and until, within six mouths 














of its passing, a vote of the electors throughout the 
United Kingdom had been taken, aud a majority of 
the voters had voted in favor of the act. 

“ Fourthly, a general act might be passed containing 
twu main provisions: first, that the act itself should 
not come into force until sauctioned by such a vote of 
the electors of the United Kingdom as already men- 
tioned; and secondly, that no future enactment af- 
fecting certain subjects—e. y., the position of the 
Crown, the constitution of either House of Parliament, 
or any part of either of the acts of Union—should 
come into force, or have any effect, until sanctioned 
by such vote as aforesaid of the electors of the United 
Kingdom.’’ 

To apply these methods to our own government: 
Congress might either attach riders to important bills, 
making their final passage into lyws dependent upon 
their acceptance by the electorate, or might pass a 
special law, instituting the referendum outright for 
measures of general interest, like tariff bills, ete. 

In regard to the initiative, Mr. J. M. Vincent 
sketches an admirable plan in his ‘‘State and Federal 
Government in Switzerland.” He thinks it would be 
well to have State law require that when a petition, 
signed by asuflicient number of qnalified voters, whose 
signatures have been attested by a notary or clerk of 
court, is placed before the Legislature, it must be con- 
sidered and a bill submitted to popular vote within a 
given limit. ‘Such petitions,” he suggests *‘should 
reach a Legislature through some standing office of the 
State, either the secretary of State, or some bureau es- 
tablished by the Assembly for the purpose, and not 
depend on the whims, or even the good wishes, of any 
member for the time of their presentation.” + 

In any case, the nation which invented the caucus 
and the platform, which by the exercise of political in- 
genuity has brought the lobby to a state of disreput- 
able perfection, need not shrink from attacking the 
problem of the initiative and referendum. If there be 
a better way, an American way, of securing direct leg- 
islation, let us discover and make it our own. 

At all events, we must have done once for all with 
this farce of legislation, in which the people are alter- 
nately duped ‘and balked by cliques conspiring for sor- 
did infamies. Making laws by meaus of all-powerful 
representatives will some day be looked upon as a 
method fully as crude and primitive as that of letter- 
writing by means of scribes on the street corners. The 
will of the people can now be registered at head- 
quarters, by means of modern inveutions, with a pre- 
cision unknown in the days of stage-coach and courier. 

As for the rest, a great world tendency bas set in 
definitely toward the exercise of popular rights at first 
hand. All the efforts of the privileged classes to block 
this advance can only serve to intensify the catas- 
trophes their obstinacy may entail. It was an Eng- 
lish military administrator in India, Sir Charles James 
Napier, who wrote in his work on Colonization: “ As 
to government, all discontent springs from unjust 
treatment. Idiots talk of agitation; there is but one 
in existence, and that is injustice. The cure for dis- 
content is to find out where the shoe pinches, and ease 
it. If you hang an agitator, and leave the injustice, 
instead of punishing a villain, you murder a patriot.” 

Then let there be free speech, an infinite toleration 
and a sense of human brotherhood in our councils. 

W. D. McCracken, A. M. 

—The Arena. 

+Mr. Nathan Cree, in his recent book on ‘Direct Legisla- 
tion,” has elaborated another method which is original and 
suggestive. 
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DEATH OF JUDGE BOND. 


NITED STATES JUDGE HUGH LENNOX 
BOND died October 24th at his residence in Bal- 
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timore. He was taken ill last November with a drop- 
sical affection, which kept him in bed until May. Last 
June he went to Deer Park, remaining until the mid- 
dle of September, with apparently great benefit to his 
health. He was in court several times after his return 
to the city, occupying the bench for the last time when 
the Baltimore and Lehigh.Railroad receivership case 
was heard, September 20. A cold he contracted last 
Wednesday caused a relapse and he grew rapidly worse 
until he died. His wife and three sons were at his 
bedside when he expired. 

Judge Bond was senior judge of the fourth judicial 
circuit and presiding judge of the Circuit Court of Ap- 
peals. The next to him in point of seniority is Judge 
Nathan Goff, who will be the presiding judge of the 
appellate court. 

Baltimore was the birthplace of Judge Bond, who 


was born December 16, 1828. His father, Dr. Thomas | 
Emerson Bond, a local preacher in the Methodist | 


Episcopal Church and a physician, was also born in 
this city. Dr. Boud removed to New York, where the 
future judge was graduated from the University of the 
City of New York in 1848. The son returned to Balti- 
more for the purpose of studying law, and entered the 
office of Dobbin & Talbott, being admitted to the bar 
in 1851. 

When the Know-Nothing party began to be a factor 
in the politics of Baltimore the future judge was active 
in its ranks. He was a warm friend of Henry Winter 
Davis, and supported Davis in all of Davis’s political 
aspirations. ‘The adhesion of Mr. Bond to the Know- 
Nothings created a strong feeling against him, but that 
party got possession of the State government and in 
1857 elected ‘Tl’. Halliday Hicks governor. 

In 1860 Governor Hicks appointed Mr. Bond judge 
of the Criminal Court of Baltimore, in place of Judge 
Henry Stump, who had been removed by the Senate, 
and November 5, 1861, Judge Bond was elected by the 
people to the same position, holding the office during 
the civil war. 

While on the bench of the Criminal Court Judge 

Bond charged the grand jury that those who took part 
in the Baltimore riot April 19, 1861, were guilty of mur- 
der. He released on habeus corpus seventy-five Union- 
ists who had been arrested for displaying flags. He 
also charged the grand jury to indict military commis- 
sioners who undertook to sit in Baltimore and try citi- 
zens for offenses against the United States, committed 
to jail the police commissioners appointed by Governor 
Swan and released on habeas corpus children of free 
colored people who had been apprenticed to the slave- 
holders under an old law after the emancipation of the 
slaves. 
_ After the adoption of the new Maryland Constitution 
in 1867 and upon the rearrangement of the courts 
Judge Bond was retired from the Criminal Court. He 
again took up the practice of law, but in 1870 Presi- 
dent Grant appointed him Cireuit judge. He was con- 
firmed by the Senate by a majority of four. His chief 
competitor was Judge George A. Pearre. 

Among the noted trials in which Judge Bond pre- 
sided as Circuit judge were the Ku-Klux cases in South 
Carolina, the Virginia coupon cases and the Navassa 
murder trials. The circuit over which Judge Bond 
presided comprises Maryland, Virginia, West Virginia, 
North Carolina and South Carolina. The judge was 
well known in all the cities he visited, and his brilliant 
witand fund of anecdotes made him a welcome guest 
everywhere. Ile was a noted after-dinner speaker. The 
judge was a member of the Athenzeum club and visited 
the club-house daily until about a year ago, when he 
resigned from its membership. He was an uncom- 
promising republican in politics in recent years. 

The wife of Judge Bond was Miss Penniman. 
Their children are Nicholas Penniman Bond, of the 








law firm of Morrison, Munnikhuysen & Bond; Hugh 
L. Bond, Jr., of the legal department of the Baltimore 
and Ohio Railroad Company, and Dr. Summerfield 
Berry Bond, all of whom live in Baltimore. 

Judge Bond was a warm friend, a scholarly gentle- 
man, a broad-minded jurist and an admirer and de- 
voted son of Baltimore, and all her citizens will long 
miss him.— Baltimore Sun, Oct. 25. 

—o———— 


LAWYERS AND LITIGATION IN THE CITY 
OF NEW YORK. 
A® examination of the new State Circuit Court cal- 
endar, recently published, reveals some interest- 
ing facts in illustration of beliefs regarding the practice 
of the law which go without saying among members of 
the bar, but are not current among laymen. In the 
first place, the impression is quite common that law- 
yers exist for purposes of litigation solely, and thrive 
upon it chiefly; that with strife absent from business 
life, one of the learned professions would become a 
supertiuity in society, and its members be driven into 
productive fields of effort. To the contrary is the 
knowledge of the bar, that the most successful practi- 
tioners are those who, instead of making litigation, 
prevent it by steering men clear of the rocks and shoals 
marked by the results of past litigation, and the feel- 
ing that business involving forensic contests is, in pro- 
portion to the experience, labor and legal talent de- 
voted to it, the most unsatisfactory source of profes- 
sional profit. 

Although there are as many as six thousand attorneys 
actively practicing in this city, each of whom is proba- 
bly doing as well as, if not better than, he would in 
any other calling, the Circuit Court calendar, which is 
typical of others, shows that not more than one thou- 
sand eight hundred of them can be classified as litigat- 
ing lawyers. This number, it is safe to say, includes 
every member of the bar into whose office has come, 
during the last twenty-five years, business which re- 
sulted in acommon-law action brought in the Supreme 
Court. The otber four thousand have worried along 
on their incomes as chamber counsellors, advising as 
to contracts or investments, passing titles or caring for 
trust properties. The number of cases on the Circuit 
Court calendar—three thousand two hundred—actually 
represents approximately the number of joinders of 
issue in two years, the monthly average being one 
hundred and fifty, or one case a year for each litigating 
lawyer on the list. Thus the professional income, even 
for this class of attorneys, growing out of litigation, 
may be put at alow figure, even though the lighter 
calendars of three other courts be included. 

The firm with which President Cleveland was con- 
nected has only six cases on the calendar. Of the two 
lawyers of this city who were of counsel for this coun- 
try before the Bering Seaarbitrators, the one regarded 
as the leader of this bar is interested through his firm 
in but ten cases; the other’s firm, Coudert Bros., has 
only sixteen cases before the court. The lawyer re- 
cently nominated by the President to the bench of the 
highest tribunal of the country appears on record in 
but one case, 2nd the firm whose head is the republican 
nominee for the Court of Appeals judgeship has but 
nine contested Supreme Court cases. 

The corporation counsel, representing the largest in- 
terests within the jurisdiction of the court, does not 
head the list in the number of cases on the docket op- 
posite his name; he stands second, with ninety-four 
cases, while « well-known firm make a good first with 
one hundred and four cases. The firm composed of 
Corporation Counsel Clarke and Bourke Cockran, with 
fifty-five cases on the docket, is tied with another for 
the sixth place on the list. Next above them is an in- 
surance lawyer with sixty-one cases and another firm 
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in fourth place with seventy-three cases. ‘The third 
on the list has eighty cases, and in case No. 1 on the 
calendar the note of issue was filed more than twenty- 
five years ago, and almost half of their cases are at least 
eight years vid.—New York Evening Post. 


—_____. 


DAMAGES TO WIDOW FROM DEATH OF HUS- 
BAND CAUSED BY SALE TO HIM OF IN- 
TOXICATING LIQUORS. 


ILLINOIS SUPREME (‘OURT, MAY 8, 1893. 


MEYER V. BUTTERBRODT. 


In an action by a widow against a saloon-keeper, to recover 
damages cause it by the sale or gift of intoxicating liquors, 
which produced the husband's intoxication and death, the 
court instructed the jury, for the plaintiff, as follows: ‘‘And 
if a person sells him intoxicating liquors, so as to produce 
intoxication sufficient to cause the person so intoxicated to 
lose his life, then the wife of the deceased has a right to 
demand and recover,” etc. Held, that the instruction, in 
effect, makes the death, the proximate result of intoxica- 
tion, necessary in order to entitle the plaintiff to recover. 

If an intoxicated person should fall into a stream and be 
drowned, or should go on a railroad and be there run over 
by a locomotive and killed, by reason of being incapable of 
exercising proper caution or taking proper care of himself, 
the proximate cause of his death would be his intoxication. 

Whether an act isthe proximate cause of an injury is a mixed 
question of law and fact, which must be submitted to the 
jury under proper instructions. And the finding of the 
Appellate Court as to mixed questions of law and fact is 
final, and not subject to review in this court. 


PPEAL from the Appellate Court of the fourth dis- 
trict; heard in that court on appeal from the Cir- 
cuit Court of Randolph county, the Hon. George W. 
Wall, Judge, presiding. 
H. Clay Horner, for appellant. 
William M. Schuwerk, for appellee. 


WILKIN, J. This isan action on the case by appel- 
lee, against appellant, begun in the Circuit Court of 
Randolph county, under the provisions of the Dram- 
Shop Act, to recover damages for an injury to her 
means of support by reason of the intoxication and 
death of her husband, caused by the sale to him of in- 
toxicating liquors by appellant. The plea was, not 
guilty. On atrial before a jury a verdict was returned 
in favor of appellee, fixing her damages at $4,000. A 
remittitur of $1,000 being entered, judgment was ren- 
dered upon the verdict against appellant, for $3,000 
and costs of suit. On appeal tothe Appellate Court of 
the fourth district that judgment was affirmed, and 
appellant now brings the record to this court. 

The first count of the declaration alleges that the 
defendant sold and gave the husband of plaintiff in- 
toxicating liquors. and thereby caused him to become 
intoxicated, *‘and so being intoxicated, he, * * * 
in consequence thereo!, * * * whileso intoxicated, 
* * * wentintothe Kaskaskiariver, * * * and then 
and there drowned, and died in consequence of such in- 
toxication by ths defendant so wrongfully caused.” The 
second count is the same as the first, and alleges: 
“And so being intoxicated, in cc q ce of such in- 
toxication so by the defendant wrongfully caused as 
aforesaid, he,thesaid, * * * while bathing himself 
in the Kaskaskia river, * * * then and there, in 
consequence of such intoxication, took sick and died.’’ 

That the defendant, on the day alleged, did sell or 
give the husband of plaintiff intoxicating liquors, and 
that by reason thereof he became intoxicated, and that 
being so intoxicated, he went from defendant’s saloon 
to the river, and into it, and was there drowned, is not 
denied. The point of controversy, upon the trial and in 
the Appellate Court, was as to whether the drowning 
was caused by the intoxication. 








That the evidence introduced by the plaintiff below 
tended to prove that it was in consequence of bis intoxi- 
cated condition that the deceased went into the river at 
the place and under the circumstances that he did, must 
be conceded. Neither can it be denied that the eyi- 
dence tended to prove, if it did not fully establish, the 
fact that his being drowned was the result of his in- 
toxication. It was proved that when sober he was an 
expert swimmer, whereas on the occasion of his death 
he swam awkwardly and with apparent difficulty, his 
head, several times before he sank, being under the 
water, and that he vomited shortly before he finally 
went down. In other words, the evidence introduced 
on the trial at least tended to support the allegations 
of the declaration, not only as to the selling or giving 
intoxicating liquors, and that intoxication resulted 
therefrom, but also that death was caused by such 
intoxication. The most that can be said is, that as to 
this lust fact the evidence was conflicting. That being 
so, the judgment of the Appellate Court, affirming that 
of the Circuit Court, conclusively settles that and all 
other controverted facts against appellant. This con- 
clusion so clearly resulting from section 89 of the Prac- 
tice Act, and so repeatedly held by the decisions of this 
court, seems to have been overlooked by counsel for 
appellant in his argument, or else he has failed to dis- 
tinguish between matters of law and mixed questions 
of law and fact. 

The first point is that the alleged intoxication was not 
the proximate cause of the death of the husband of ap- 
pellee. Whether an act is the proximate cause of an in- 
jury isa question for the jury, upon the evidence, under 
appropriate instructions. It is, in other words, a mixed 
question of law and fact, which must be submitted to 
the jury under proper instructions from the court. 
Pullman Palace Car Co. v. Bluhm, 109 Ill. 20; Bagley 
v. Grand Lodge of A. O. U. W., 131 id. 498. And the 
finding of the Appellate Court as to mixed questions of 
law and fact is final, and not subject to review in this 
court. St. Louis Nat. Stock Yards v. Wiggins Ferry 
Co., 102 Ill. 514. Unless therefore there was some error 
in the instructions of the court upon the question as 
to whether the intoxication was the proximate cause 
of the death of the deceased, the finding of the jury 
and judgment of the Appellate Court are as conclusive 
aguinst the appellant on that ason any other fact iu 
the case. There is certainly nothing shown by the facts 
and circumstances under which the deceased lost his 
life, inconsistent, as a matter of law, with the conclu- 
sion that it was the proximate result of his intoxica- 
tion. Had he fallen into the stream and been drowned 
or gone upon arailroad track and been run over by @ 
locomotive, by reason of being incapable of exercising 
proper caution or taking proper care of himself, it 
would be clear, under the decisions of this court, that 
his death was the proximate result of his intoxication. 
Emory v. Addis, 71 lll. 273; Brannan v. Adams, 76 id. 
a Schroder v.Crawford, 94 id. 357; Black Intox. Ligq., 


It is insisted however that the court below erred in 
giving and refusing instructions. The only exception 
taken to those given is to the fifth, which, it is said, 
fails to tell the jury that the intoxication “sufficient to 
cause the person intoxicated to lose his life” must be 
the proximate cause, etc. Only a portion of this in- 
struction is copied into the abstract, and that portion 
does not give the true scope of it, when considered as 
awhole. Turning to the record, we find that it is an 
instruction informing the jury as to the right of a wife 
to maintain an action of this kind, regardless of the 
fact that she may have income and property in herown 
right, and only uses the language referred to by coun- 
sel as the basis of his criticism, incidentally. But even 
if it were otherwise, the instruction does, in effect, 
muke the death, the proximate result of intoxication, 
necessary in order to entitle the wife to recover. The 
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language is, ‘“‘and if a person sells him intoxicating 


liquors, 80 as to produce intoxication sufficient to 
cause the person so intoxicated to lose his life, then 
the wife of the deceased has a right to demand and re- 
cover,” etc. No one could understand this instruction 
as authorizing a recovery where the death was inde- 
pendent of the result of intoxication. Moreover the 
first instruction given on behalf of plaintiff expressly 
told the jury that the death must be the direct conse- 
quence of the intoxication, and so did the second and 
third. . 

Counsel says: ‘Instructions refused appellant, we 
think, should have been given. The one as to the ex- 
traordinary and fortuitous event we especially think 
pertinent.” This is a very general statement, and di- 
rects our attention to uo particular reason why in- 
structions refused should have been given, nor does it 
indicate which of the refused instructions counsel re- 
gards as especially pertinent. Upon this indefinite 
criticism of the rulings of the Circuit Court in refus- 
ing instructions, we can say no more than that, from an 
examination of those given at the instance of the de- 
fendant, we think the jury was fairly instructed as to 
the !aw of the case in his behalf, and that the refusal 
of others worked him no injury, without reference to 
the question as to whether they contained correct 
propositions of law or not. 

We find no error in this record, and the judgment of 
the Appellate Court will be affirmed. 

Judgment affirmed. 

ee ee ae 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


PROMISSORY NOTES—NOTICE OF PROTEST.—In Jen- 
sen v. McCorkell, decided by the Supreme Court of 
Pennsylvania, in April, 1893, it was held that the fact 
of depositing in the post-office a properly-addressed 
prepaid letter is prima facie evidence that it was re- 
ceived by the person to whom it was addressed. 


LIABILITY OF BAILEE FOR NEGLIGENCE OF HIS SER- 
VANT.—X. hired a carriage and horses from A. X.'s 
coachman, instead of taking the horses to the stable, 
went off with them on his ‘own account and injured 
them. It was held that X. was liable to A. Coupe 
Co. v. Maddick (1881), 2 Q. B. 413. If a bailee, having 
hired a chattel, intrusts the custody of it to another, 
he is answerable to the bailor if it is injured. Notice 
that this isan entirely different question from that of 
a master’s liability for injury done to third persons 
through the negligence of his servants. The case must 
be carefully distinguished from Storey v. Ashton, L. 
R., 4Q. B. 476. 


COLLECTION OF TAX—PRETENDED SALE OF PROP- 
ERTY.—In Gray v. Finn, decided in the Supreme Court 
of Michigan, in June, 1893 (55 N. W. Rep. 615), it was 
held that where a person against whom a tax is as- 
sessed makes a pretended sale of personal property for 
the purpose of preventing a levy for the tax, retains 
possession of the property, and receives no considera- 
tion for the sale, the officer charged with the collection 
of the tax can levy on the property notwithstanding 
such sale. 


CONSTITUTIONAL LAW—JURY TRIAL.—In Hess v. 
White, decided by the Supreme Court of Utah, in 
June, 1893 (33 Pac. Rep. 243), it was held that a statute 
providing that in all civil actions a verdict may be ren- 
dered by a concurrence therein of nine or more mem- 
bers of the jury, is not in conflict with the seventh 
amendment to the Federal Constitution, providing that 
in suits at common law, where the value in controversy 
shall exceed $20, the right of trial by jury shall be pre- 
served, 





MASTER AND SERVANT—COMPENSATION.—In Crane 
Bros. Manufacturing Co. v. Adams, decided by the Su- 
preme Court of Illinvis, in May, 1893, it was held that 
where a corporation has been paying its secretary divi- 
dends upon a certain amount of its capital stock in ad- 
dition to his fixed salary, under his contract of em- 
ployment a withdrawal of the right to such cannot 
operate against the secretary until be shall have been 
notified thereof. 


INJURY TO SERVANTS—RELEASE.—In Richmond and 
Danville Railroad Co. v. Walker, decided by the Su- 
preme Court of Georgia, in May, 1893, it was held that 
the payment by arailroad company of the expenses of 
an employee’s surgical treatment, for injuries occa- 
sioned by the negligence of the company, even at his 
request, is no consideration for a release by the em- 
ployee to the company for all damages occasioned by 
the injury. 


PERSONAL INJURIES — EXPERT TESTIMONY. — In 
Brusch v. St. Paul City Railway Company, decided by 
the Supreme Court of Minnesota, in March, 1893, it was 
held that astatement made by a person injured by an 
accident, at the time of his examination, is competent 
testimony in support of an action respecting such in- 
jury, although the question asked the physician upon 
his examination called for his opinion as an expert, 
and not the statements of the patient. 


TELEGRAPH COMPANY~—LIABILITY FOR DELAY TO 
DELIVER MESSAGE.—In Womack v. Western Union 
Telegraph Company, decided by the Court of Civil 
Appeals of Texas, in May, 1893, it was held that the 
company was liable to the plaintiff on account of men- 
tal anguish occasioned by the delay in delivering a 
message, and that such suffering was a proper element 
of damage, whether there be physical pain or not. 


NEGLIGENCE—INJURIES TO PERSON ON RAILROAD 
TRACK.—An engineer is not wilfully negligent in fail- 
ing to stop, while there is yet time, toexamine an ob- 
ject which he supposes to be a dog, or something inan- 
imate, lying on the track, but which, on closer ap- 
proach, is discerned to bea child; but is only so negli- 
gent in case he might have stopped after the child had 
been discerned assuch. Miss. Sup. Ct., April, 1893. 
Louisville, N. O. & T. Ry. Co. v. Williams. Opinion 
by Woods, J. 12 South. Rep. 957. 


In an action against arailroad company for the 
death of a passenger who was killed while walking on 
the railroad track after having been wrongfully ejected 
from defendant’s train, the court properly instructed 
the jury that decedent was not guilty of contributory 
negligence unless he failed to get off the track at the 
earliest practicable opportunity that a rensonably pru- 
dent man would have discovered and seized. Green, 
J., dissented on the ground that decedent’s presence 
on the track could only be excused by imperious neces- 
sity, which was a question for the court. Ham v. Canal 
Co., 21 Atl. Rep. 1012; 142 Penn. St. 617, explained. 
Penn. Sup. Ct., May 25, 1893. Ham v. Delaware & 
Hudson Canal Co. Opinion by Mitchell, J. 26 Atl. 
Rep. 757. 





FIXTURES — LANDLORD AND TENANT — ELECTRIC 
LIGHTING PLANT.—Certain land, with water power, 
was leased for use in the operation of an electric light- 
ing plant, and the lessee built on a solid stone founda- 
tion, laid with mortar, a substantial dynamo house, in 
which he placed two dynamos; also a boiler house of 
rough lumber upon sills laid on stone or blocks, and a 
shaft house or shed, constructed forthe most part of 
old lumber from buildings on the premises. He also 
erected a shafting twenty-nine feet long, resting upon 
trestles imbedded in the ground to the depth of two 
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feet. Held, that the buildings, as well as the adie 
ery, were accessory to the trade, aud therefore trade- 
fixtures subject to removal by the lessee on the termi- 
nation of the lease. U.S. Cir. Ct., Dist. Nev., 55 Fed. 
Rep. 229. Brown v. Reno Electric Light & Power Co. 


SPECIFIC PERFORMANCE—CONTRACT TAKING ADVAN- 
TAGE OF IGNORANCE OF OWNER.—Specilic performance 
of a contract for the sale of the vils, gases and miner- 
als in a piece of land will not be enforced where the 
owner was an uneducated man living upon a moun- 
tain farm, with little knowledge of business, and the 
purchaser was a man of large business experience who 
was engaged in buying mineral rights, the latter, hav- 
ing assured the owner that he would never be bothered 
by the contract during his life-time, upon payment of 
$3, secured a contract of sale at forty cents an acre, 
though the land was soon after worth $15 an acre, 
suvlely on account of its value for minerals. Wollums 
v. Horsley, 14 Ky. L. Rep. 642. 





NOTES. 


\ R. LOUIS ROTH of Brooklyn values a part of his 
i jaw bone at $5,000. The part in question was torn 
out by a dentist who did not want it, but was merely 
trying to extract a tooth. Mr. Roth in bringing suit 
places his damage at the sum above mentioned. 


Mr. W. O. Stoddard, who has just written a book 
published by the Scribners on “Men of Business,” 
tells how the late Senator Sanford chopped his way to 
the law. ‘‘He had grown tall and strong,” says Mr. 
Stoddard, ‘‘and was a capital hand in a hay-field, be- 
hind a plough or with an axe in the timber; but how 
could this help him into his chosen profession ? Never- 
theless, it was a feat of wood-chopping which raised 
him to the bar. When he was eighteen years of age 
his father purchased a tract of woodland, wished to 
clear it, but had not the means to do so. At the same 
time he was anxious to give his son a lift. He told 
Leland therefore that he could have all he could make 
from the timber if he would leave the land clear of 
trees. Leland took the offer, for a new market had 
latterly been created for cordwood. He had saved 
money enough to hire other choppers to help him, and 
he chopped for the law and for his future career. 
Over two thousand cords of wood were cut and sold to 
the Mohawk and Hudson River Railroad, and the net 
profit to the young contractor was $2,600. It had been 
earned by severe toil, in cold andheat, and it stood for 
something more than dollars.” 


The London Truth says that Mr. Oswald has the 
reputation of being the *‘ hardest fighter’’ at the bar. 
Various stories illustrative of his persistency have re- 
cently appeared in the papers, but 1 have not seen the 
following, which is perhaps the best: Mr. Oswald was 
arguing a case in the Court of Appeal at great length. 
Already the court had intimated pretty clearly that it 
had heard enough, but Mr. Oswald had treated these 
intimations in his usual manner, and went on raising 
point after point. ‘ Really,” at last owe of the lord 
justices remonstrated, “really, Mr. Oswald, if you in- 
tended to rely on these points you should have raised 
them in the court below.” ‘So I did, my lord,” re- 
plied Mr. Oswald, ‘‘ but their lordships stopped me.” 
“They stopped you, did they?” inquired Lord Esher, 
eagerly. ‘* How did they do it.”’ 


A learned judge, while a practitioner at the bar, un- 
expectedly lost a case for a client who was a justice of 
the peace, and in his own opinion a very learned one. 
The judge was at a loss how to explain the cause satis- 
factorily to him when they met, but he did it as fol- 








lows: “ “Squire, 1 could not exactly explain it to an 
ordinary man, but to an intelligent man like you, who 
are so well posted in law and law phrases, I need only 
say that the judge said that the case was coram non 
udice.”’ * Ah!’’ said the client, looking very wise and 
drawing a loug breath, “if things got into that fix [ 
think we did very well to get out of it as easy as we 
did.”’ 


Judge Barrett of the Supreme Court made a new and 
interesting decision yesterday in vacating an attach- 
ment put upon money in this city belonging to Jack & 
Co. of Boston, the information ou which the attach- 
ment was obtained having been transmitted from Bos- 
ton by telephone. Charles 8S. Murphy of Boston ob- 
tained an attachment against Jack & Co.’s property in 
that State. The plaintiff afterward discovered that 
Jack & Co. had certain moneys on deposit in this city, 
which he wished to attach in the same action. Murphy 
telephoned the facts of their claim to Sullivan & Crom. 
well, attorneys, at 45 Wall streat, and directed them to 
procure the attachment, whicn they accordingly did. 
It did not appear that Murphy had auy previous ao- 
quaintance with Sullivan & Cromwell, or that the Jat- 
ter had any means of knowing that it was Murphy 
with whom they had communicated by telephone. 
Henry D. Hotchkiss and William S. Maddox, on that 
ground, applied to Judge Barrett on bebalf of Jack & 
Co. to vacate the attachment. The motion was granted. 
—New York Recorder, Oct. 29. 


Judge Falconbridge is one who does not conceal his 
disgust at the action of the people who go to law over 
trifles. While the case of Lackie v. Lount was being 
tried at the London (Ontario) Assizes the defendant 
gave evidence, and the judge remarked: ‘ Suppose 
this old lady, who is eighty-three years of age, was ask- 
ing what you considered a little too much, don’t you 
think it would have been just as well to have given it 
to her? It was only the use of a couple of acres of 
land at best fora short time.’’ To this the defendant 
did not vouchsafe any intelligent reply. A little fur- 
ther on in his evidence it was shown that a settlement 
had not been made, because he would not agree to 
what would practically amount to about $1.25 per an- 
num. On this coming out, his lordship said very em- 
phatically: “Then it appears that this suit has been 
brought in the High Court of Justice over a dispute 
which amounts to about $1.25 per year, the cost of 
which will be at least $100 to each side. It is shame- 
ful! shameful! ’—Ottawa (Canada) Journal. 


A good story is told ona calamity justice of the 
peace somewhere in Kansas. A case was before bis 
honor in which a young man was on trial for stealinga 
saddle. The time came for the county attorney to say: 
“Your honor, you will please charge the jury.’’ After 
considerable hesitancy the Populist justice delivered 
the following charge: ‘“ Gentlemen, I know you are all 
hard-working and oppressed men. The iron heel of 
Shylock is grinding you down. LI hate to do it, but at 
the command of the county attorney you know I must. 
1 therefore charge you twenty-five cents apiece.” The 
case was appealed to the District Court.—Topeka Cap- 
ital. 


The late Chief Justice Chase once startled his hearers 
by saying: ‘The wicked men are not in the peniten- 
tiary, they are in the churches. The criminals we 
convict are not wicked, they are simply weak—weak in 
character and weak in intellect. The men from whom 
society suffers are the cold selfish, calculating creatures, 
who not only keep clear of the courts but seek the 
churches, and deceive others as they deceive them- 
selves, and hope to deceive the Almighty.” 
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CURRENT TOPICS. 

HAT is the best plan to follow in the educa- 
tion of a young man for the Bar? is a ques- 

tion often asked, and variously answered. Last 
week we gave a synopsis of the advice given by 
Sir Frederick Pollock to British law students. 
Now we find in the American Law Review a plea for 
a five-year law school, ending with the degree of 
Master of Laws. ‘‘In the great law school of the 
Roman Empire at Berytus, in Asia Minor,” says the 
Review, ‘‘the course of study was five years; and 
the American common and statute law is certainly 
amore complicated system and much more difficult 
to master than was the Roman law even in its later 
period, The law student of the five-year law course 
ought to be allowed to matriculate at sixteen, and 
ought not to be required to possess any other quali- 
fications than a boy at sixteen may fairly have ac- 
quired at the public schools. His course of legal 
study ought to go hand in hand witha certain 
course of academical studies, such as may be re- 
garded as essential to the equipment of a lawyer. 
This ought, of course, to include the study of Latin, 
and especially of what is called civil law Latin. It 
ought also to include u very thorough course of 
training in the grammar of the English language. 
Itshould take in a course in history, and especially 
of English and American history. The constitu- 
tional history of England and that of Americashould 
not be neglected. Some attention should also be 
paid to political economy, and generally to ques- 
tions of political science. The young legal gladia- 
tor should be allowed to neglect the Greek language 
and all modern languages except English, and even 
what are called higher mathematics. The only 
training in mathematics which should be insisted 
upon should be arithmetic and book-keeping. It 
would be too much to require him, in a course of 
five years, with his other studies, to become an ex- 
pert accountant; but he ought to be required to 
know, before passing his final examination, what 
very few lawyers know, often to their regret, the 
leading principles of keeping mercantile and bank- 
ers’ accounts. The boy who is put to thinking law 
and to reasoning as lawyers and judges reason, at 
aearly age, will find himself, at the end of five 
years, possessed of the intellect and bent of a law- 
yer. In fact, he will be a young legal gladiator, 
and his success will demonstrate the truth that the 
study of law is just as good a means of mere men- 
tal discipline as is the study of Greek or of mathe- 
matics, and that it isa far better means for disci- 
plining the mind of alawyer in the work ofa lawyer.” 


On the other hand, the London Law Journal 
(whilst admitting that the time has passed when a 
Vou. 48 — No. 20. 





university degree was almost an essential prelimi- 
nary to a legal study for the Bar) insists that there 
can be no doubt that a general literary education 
carried beyond the school-boy stage is the best com- 
mencement for an intended advocate’s training. 
Knowledge of law alone, it observes, will not make 
a successful barrister; there are many things re- 
quired beyond this. Nor are studies which may 
seem to be directly of use to a practicing man those 
to which alone time should be given. Attention 
given to classics and mathematics has not stood in 
the way of (e. g.) such men as Lord Bowen, Lord 
Justice Davey, Mr. Justice Stirling, Mr. Justice 
Romer, or Mr. Justice Kennedy any more than did 
science impede the legal progress of Sir W. Grove 
or Sir Edward Fry. Indeed, distinction in non-legal 
studies has in the majority of cases been the pre- 
cursor of distinction at the Bar. When however 
a man does take up the study of law with a view to 
practicing as a barrister, he should certainly not 
neglect to work for a year at least in the chambers 
of some man in good practice. Many are now at- 
tempting to start without this essential preliminary, 
but none who value success should make the at- 
tempt. 


The full bench of the Massachusetts Supreme Ju- 
dicial Court holds that the Interchangeable Mileage 
Act of 1892, chapter 389, is unconstitutional, and 
dismisses an information brought by the Attorney- 
General against the Old Colony Railroad Company,to 
compel the respondent to sell mileage tickets to all 
who apply for them and to redeem all such tickets 
presented by any other railroad corporation. The 
court says: ‘‘If the Legislature cannot con- 
stitutionally require a railroad company to trans- 
port a passenger unless the fare is paid in 
advance, we have no doubt that the de. 
livery of a mileage ticket issued by another 
corporation is not in itself a payment of the fare. 
* * * The most formidable objections to the stat- 
ute are that it authorizes one railroad to determine 
the conditions on which another railroad must carry 
passengers, and compels one railroad to carry pas- 
sengers on the credit of another. * * * A carrier 
can have no lien on the passenger to secure pay- 
ment of the fare and must of necessity collect the 


‘fare in advance, or trust to the credit of the pas- 


senger or of some other person. Although, by rea- 
son of the public nature of the employment, the 
Legislature can establish the rates of fare to be de- 
manded by common carriers of passengers, we do 
not see that they can be compelled ultimately to 
take in payment any thing which any other person 
could not be compelled to take in payment of a 
service rendered or in discharge of a debt. * * * 
The statute puts no limit upon the number of mile- 
age tickets which any railroad may issue, or upon the 
time within which they must be used. It is possible 
that a railroad in need of money might resort to 
enormous sales of such tickets as a mode of raising 
money, and that these tickets might remain out- 
standing to be used on other roads indefinitely, and 
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that many of them might be presented for redemp- 
tion at some remote time in the future when the rail- 
road company issuing them might not be able to 
redeem them. * * * The security for the ultimate 
payment of the fare in money, ought, we think, to 
be as certain as that required when private property 
is taken for public uses, and we are of opinion 
that this statute docs not provide adequate secu- 
rity. The objection that the statute authorizes one 
railroad to make conditions concerning the trans- 
portation of passengers which must be performed 
by other railroads, also seems to us valid. * * * 
Without denying the power of the Legislature to 
determine the form of the contracts which common 
carriers of persons or merchandise must make con- 
cerning transportation, and without considering the 
authority of the Legislature to delegate this power 
to a board of public officers, we are of the opinion 
that this power cannot be delegated to private 
persons or corporations.” Judges Lathrop and 
Barker agree that the necessary effect of the 
statute is to apply and appropriate individual 
property toa public use, without the owner’s 
consent and without legal provision for a rea- 
sonable compensation therefor; and for this rea- 
son the statute is void. A majority of the court 
are of the opinion that the petitions should be dis- 
missed. 
opinion, in which Judge Holmes concurs. 

The New York Law Journal calls attention to the 
practical codification of a large part of the statute 
law of the State through the medium of the revis- 
ions reported by the commissioners and adopted by 
the Legislatures in the last few years. The general 
codification of the law has been opposed by so many 
well-known lawyers that the attempt to pass the 
Field codes seems to have been abandoned for the 
present. A similar process has now however been 
gradually going on, so that within a few yearsa 
large part of the law of the State will be contained 
in a few acts having short titles and easily con- 
sulted. The movement toward codification by the 
adoption of concise and comprehensive statutes, 
while the scattered laws in the old statute book re- 
ferring to the same subject are repealed, is in line 
with the sentiment in many of the States for a 
simplifying of the law. 





In some of the States however, including New 
York, the amount of legislation is still unnecessarily 
great. Judge John H. Doyle, of Toledo, president 
of the Ohio State Bar Association, at a recent meet- 
ing of that body, devoted the larger part of his ad- 
dress to criticising the tendency in that State toward 
too much legislation. Each of the books containing 
the Ohio session laws of the last three or four. years 
has from seven hundred to nine hundred pages. 
Several of the laws are referred to at length in Judge 
Doyle’s address, to show their character as special 
legislation. In some of them there is an evident 
attempt to evade the constitutional provisions in 
reference to legislation of that character. There is, 


Judge Knowlton writes a dissenting 








for instance, a law authorizing any municipal cor. 
poration which, by the Federal census of 1890, had, 
or at any future Federal census may have, a popula. 
tion of ten thousand nine hundred and thirty-eight, 
to enter into certain contracts. Another allows 
certain privileges to a municipal corporation having 
a population of three thousand nine hundred and 
ninety-eight, and still another to a corporation 
having a population of seven thousand one hundred 
and forty-one. In all these, the words “any 
municipal corporation” are supposed to make it a 
general statute, though, as there is no probability 
that any other town will have exactly the same 
population, the law is practically special legislation, 
In this State laws are frequently passed applying to 
any city having over one million population, 
although there is only one such city in the State, 
The courts have upheld the validity of such laws, 
although the evident intent of the Legislature is to 
evade constitutional provisions. The mass of legisla- 
tion is thus greatly increased, and as Judge Doyle 
points out, the immense volume of laws must in- 
crease the burdens of the courts, as the statutes 
must be construed and enforced. Judge Doyle 
suggests that if the constitutional provisions can be 
successfully evaded, so far as the courts are con- 
cerned, public opinion may possibly be brought to 
bear so as to prevent legislators from violating their 
duty in practically disobeying the Constitution 
which they are sworn to uphold. There is little 
probability however that public opinion will be im- 
mediately affected in controlling the legislators. In 
Illinois the constitutional provisions seem to have 
been more effective and the amount of legislation 
in that State is now much less at each session than 
it formerly was. 


The Georgia House of Delegates has voted downa 
proposition to increase the pay of judges of the 
Superior Court from $2,000 to $2,500. This is less 
than the income of the justices of the peace in the 
leading cities of the State, and less than is made by 
many lawyers of ordinary ability. There is not 
much economy in a poorly paid judiciary. But 
whilst paying the judges poor salaries the Georgia 
legislators seem disposed to increase their numbers, 
as the House of Delegates, by a vote of 126 to 21, 
has passed a bill providing for submitting an amend- 
ment tothe Constitution for ratification at the 
next general election, increasing the number of 
Supreme Court judges from three to five members. 


When an author or his publisher sends a book for 
review he is to be taken as inviting a discussion of 
its merits, and, for this purpose, authorizing such 
quotations from it as the reviewer may think neces- 
sary to illustrate his criticisms — an authority of 
which copious use is made by the daily press, ¢s- 
pecially when other copy is scarce. But even here 


there must be some limit; for in a review (as ob- 
served by Lord Ellenborough, 1 Camp. 97), “if 90 
much is extracted that it communicates the same 
knowledge with the original work, it is an action- 
able violation of literary property.” 
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A curious case of alleged cruelty to animals re- 
cently came before the presiding magistrate at the 
police court in Aberdeen, Scotland. The rabbi of 
the Jewish synagogue in Aberdeen—the Rev. 
James Littman — and a Mr. Alexander Zamek, one 
of the congregation, were charged with having 
slaughtered a bullock with ‘‘cruelty,” against ‘‘the 
true intent and meaning” of the Prevention of 
Cruelty to Animals (Scotland) Act. Practically two 
points were raised by the prosecution: (1) whether 
the Jewish method of slaughtering cattle, differing 
as it does from the Christian chiefly in this respect, 
that it discards the process of stunning the animal 
about to be killed before the actual killing takes 
place, is in itself ‘‘cruel,” and therefore illegal 
under the statute; and (2) whether — even assuming 
that it is not intrinsically unlawful — Mr. Littman 
(for Mr. Zamek took no active part in the proceed- 
ings) had done his work unskillfully. On the second 
of these issues, the magistrate found the charge 
against Mr. Littman ‘‘not proven.” On the first he 
seems to have given no direct decision. But it may 
be inferred from the fact that he found Mr. Zamek 
“not guilty,” and dismissed the case against Mr. 
Littman as not proven, that he leaned to the view 
that Jewish slaughtering is not per se illegal. In- 
terference with long-established religious customs 
isnct an enterprise to be lightly undertaken, and 
on the evidence it is not clear that the swift deep 
“throat-cut’”’? of the Jewish slaughter is either a 
more painful or a less expeditious method of killing 
cattle than the practice of stunning them by a pole- 
ax which prevails in Christian slaughter-houses, 
Perhaps the most interesting point in the prosecu- 
tion was an incidental one. The advocate for the 
defendants argued that only ‘‘ wanton cruelty ” will 
justify a conviction under the Scottish statute. If 
this argument is well founded, the Solicitors’ Journal 
remarks, it merely adds another to the many very 
strong reasons already existing for the passing of a 
Prevention of Cruelty to Animals Act applicable to 
the whole kingdom. Pascal says that truth and 
falsehood change with a few degrees of latitude, 
and the observation has in it, like most paradoxes, 
an element of good sense and sound reason. But 
neither the climatic nor the racial differences be- 





tween the constituent parts of the United Kingdom. 


are sufficiently acute to justify the existence of 
separate statutes, the judicial construction of which 
has provided different and contrary answers to the 
question whether ‘‘cock fighting” and the ‘dis- 
horning” of cattle are illegal, and under any one of 
Which it is possible to argue that the infliction of 
pain which is unnecessary, but not wanton, does 
not amount to legal ‘‘ cruelty.” 


“Courts of Conciliation in America,” is the title 
of an article contributed to the November Atlantic 
Monthly, by Mr. Nicolay Grevstad, who argues that, 
if the principle of conciliation were engrafted on a 
system of arbitration, the most common objection 
to public arbitration of industrial controversies 
Would fall to the ground, and strikes would be 





more effectually prevented. Strikes very frequently 
result from misunderstandings and prejudice. A 
board of conciliation and arbitration so composed as 
to command the respect and contidence of employers 
and workingmen vould in many instances arrest 
labor troubles at their inception. If the opposing 
parties were compelled to appear before such a body 
before any decisive step were taken by either side, 
neither would have any excuse for withholding from 
the other the privilege of a calm, unprejudiced dis- 
cussion of their differences. Aided by the friendly 
counsel and advice of the board, the parties would, 
undoubtedly, in many instances, come to a peace- 
able understanding; and if they could not reach an 
agreement, their full and open discussion of the 
matter would give the board a better insight into 
the trouble, and thus enable it to arbitrate the mat- 
ter more satisfactorily to all concerned. As is well 
known, a large number of able lawyers maintain a 
kind of private court of conciliation in their offices. 
Many of the foremost and most successful lawyers 
in the country devote their time almost exclusively 
to the task of keeping intending litigants out of 
court. Numerous controversies are adjusted in this 
way, without the aid of courts and judges. Most 
of the clients of this class of lawyers are people of 
intelligence and means. They prefer conciliation 
to litigation, because it is cheaper, quicker, and 
more satisfactory in every way. Now, tribunals of 
conciliation would give the poor, ignorant litigants 
the benefit of a similar mode of settlement. Mr. 
Grevstad says that lawyers who deal with the poorer 
classes, as a rule, are not peacemakers. Instead of 
discouraging litigation, they very often incite to 
strife by playing upon the ignorance and prejudices 
of their clients. Tribunals of conciliation would 
prevent to a large extent this kind of imposition, 
with attendant ‘‘fleecing.”” They would enable the 
poor and ignorant to protect themselves by com- 
pelling them to stop and think and to appeal to their 
own common sense. 





The ownership of gold mines in Maryland was 
determined in the case of Shoemaker v. United States, 
147 U. S. Rep. 307, which arose upon condemnation 
of land in the District of Columbia for a park. 
There was said to be a deposit of gold on the land, 
and this was claimed by Shoemaker, the owner of 
the land condemned. He contended that it did 
not pass to the government by the condemnation 
proceedings. Thecourt below, Judge Cox, decided 
against Shoemaker and he carried the case to the 
Supreme Court of the United States. The land in 
question was formerly in Maryland and was included 
in the grant by Charles I to Lord Baltimore. This 
grant especially conveyed to Lord Baltimore all the 
mines, minerals and ores in the land conveyed by 
the grant, he paying to the crown a royalty of one- 
fifth of the minerals — gold, silver, etc. — that might 
be mined and utilized. Lord Baltimore made many 
conveyances, and the one of the tract held by Shoe- 
maker among them, reserving to himself all the 
minerals that might be in the lands conveyed. The 
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court in this case held, that no right to the gold and 
silver passed to the purchasers of these tracts, but 
that they remained in the proprietary, Lord Balti- 
more, and his successors, subject to the royalty to 
the crown. That after the revolution, Lord Balti- 
more’s property and rights were confiscated and 
went to the State of Maryland, and so also the one- 
fifth royalty to the crown. By the cession of this 
property in the District of Columbia to the United 
States, these rights went with the District of 
Columbia. The court held therefore that the United 
States and not Shoemaker owned the gold and silver 
which might be found in the soil in question. The 
interesting opinion confirming the judgment of 
Judge Cox was delivered by Judge Shiras and is 
set forth in full in the report of the case. 





FOLLOWING TRUST FUNDS—WHAT IS SUF- 
FICIENT TO CHARGE THE GENERAL ES- 
TATE OF THE TRUSTEE—NEW RULE LAID 
DOWN IN WESTERN CASES. 


= 

T has always been understood, and is so stated in 
the text-books, that the right to follow and reclaim 
trust property or its proceeds misapplied or misappro- 
priated by a trustee, ceases when the means of ascer- 
tainment fail. The recent case of Meyers v. Board of 
Education, 32 Pac. Rep. 658 (Kansas), whilst profess- 
edly recognizing this rule, presents a new phase of the 
principle under the guise of a modern extension or de- 
velopment of it, to-wit: That although a trust fund 
cannot be clearly traced into any particular asset of 
the insolvent estate of the trustee, yet it is sufficient to 
charge the insolvent estate in favor of the beneficiary 
in preference to the general creditors to show that it 
had gone into and been used for the benefit of his estate. 
Is the rule as thus announced an extension or develop- 
ment of the old doctrine, and is it supported on prin- 

ciple? 

As equity is not conceived as a sy stem of law founded 
on immemorial custom and usage, but as a progressive 
science, adapted to meet the wants and needs of ad- 
vanced industrial and social complications, it is natu- 
ral to look for growth and development of its funda- 
mental principles in order to meet the new and varied 
combinations of facts brought about by our modern 
modes of conducting commercial affairs. Growth and 
development are primary prerequisites of the practical 
utility of any science; otherwise the usefulness of a 
science would cease and be at an end when the par- 
ticular facts necessary to the application of its princi- 
ples were in any way varied or different from those to 
which they had been heretofore applied. It should be 
remembered however that the development of a science 
is extension of its applicability along certain distinct 
and well-defined lines. To neglect or lose sight of the 
primary principle lying at the base or foundation of a 
doctrine when applying it to new conditions or circum- 
stances is not an extension or development of it. It is 
in fact a new doctrine, for it rests upon a different 
foundation. 

To be the old doctrine in another aspect it must rest 
upon the same primary basis that gives meaning and 
significance to the old doctrine. These remarks apply 
with fitting propriety to the so-called modern doctrine 
of equity regulating the following of trust funds. 

The so-called modern doctrine of following trust 
funds, as exemplified in the case of Meyers v. Board of 
Education, is a new and distinct doctrine rather than 
an outgrowth or extension of the old doctrine as for- 
merly understood. 





In all well-considered cases it is stated that the the. 
ory of title or property lay at the base of all the rules 
of equity regulating the following of trust funds, 
Thus, in Holmes vy. Gilman, 1388 N. Y. 369-376, Mr. Jus. 
tice Peckham says: ‘The right to follow trust fundg 
has its basis in the right of property, and the court pro- 
ceeds on the principle that the title has not been af. 
fected by the change made of the trust funds, and the 
cestui que trust has his option to claim the property and 
its increased value as representing the original fund. 
The right to follow and appropriate ceases only when 
the means of ascertainment fails. Jt is a question of 
title.’’ 

If this be not so, it is difficult to conceive why all the 
courts have insisted on having the trust fund or its 
product ascertained and identified, before they will 
lend their aid in protecting a cestui que trust. Meyers 
v. Board of Education recognizes this principle in as 
far as it is essential to follow the funds into a particu- 
lar business or bank; but stops at such identification 
without requiring further proof that the business or 
bank still contains the misapplied funds. In other 
words, it is sufficient to show that the misapplied 
funds have benefited or improved the property sought 
to be charged. 

It seems plain that the moment it is conceded that 
the trust funds have been mixed and confused with 
the general property of the trustee in such a manner as 
not toudmit of determining whether they are in the 
business or not, it is thereby admitted that the title is 
gone; for there is nothing left to represent the trust 
fund either in its original state or any altered form. 
Of course, merely mingling the trust fund with the 
property of the trustee does not ipso facto destroy the 
title or property right of the cestui que trust; but the 
moment it is impossible to state that any portion of 
the trust property or its product now constitutes a part 
of the trustee’s estate, then it is absurd to attempt to 
charge it on the ground that it contains that which ad- 
mittedly it does not contain. In other words, when 
once it is shown that the fund sought to be charged, 
either never contained or is not now constituted of any 
portion of the trust property or its product, it is diffi- 
cult to apprehend how the cestui que trust can make 
any claim to the fund, on the ground that it is com- 
posed of his property. 

Meyers v. Board of Education practically amounts to 
compensating one for the benefit which his property has 
conferred upon that of another. Yet it is a matter of 
common knowledge and observation that the increase 
in value of property by reason of such benefits is sel- 
dom or never equal to the value of the property or 
materials which produced it. 

To permit compensation therefore for more than the 
benefit conferred would be unjust and inequitable, for 
it is the improvement alone that gives the beneficiary 
any shadow of a claim to priority. As there is no 
principle of equity permitting priority on such grounds, 
even to the extent of benefit, the western courts there- 
fore have attempted to justify the ‘rule on the ground 
of following trust property. It is incomprehensible 
how the theory of title can have any place in this 
principle. 

It is clear then that the new departure made by the 
western courts is in no aspect an outgrowth of the old 
doctrine; but is in every sense of the word a newly 
coined doctrine, resting on its own basis. 

This rule was tirst clearly and distinctly announced 
in McLeod v. Evans, 66 Wis. 401, wherein Coyle, C. J. 
says: “The conclusion is irresistible from the facts 
that the proceeds of the trust property found its way 
into Hodge's hands, and used by him either to pay off 
his debts or to increase his assets. * * * It is not 
to be supposed the trust fund was dissipated and lost 
altogether, and did not fall into the mass of the assign- 
or’s property; and the rule in equity is well established 
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that} so jlong as trust property can be traced and fol- 
Jowed into other property into which it bas been con. 
verted that remains subject to the trust. We do not 
understand that it is necessary to trace trust funds into 
gome specific property in order to enforce the trust. 
If it can be traced into the estate of the defaulting 
agent or trustee that is sufficient.’? And in support of 
these conclusions he cites Hallet v. Hallet, 13 Ch. Div. 
696; Bank v. King, 57 Penn. St. 202; Bank v. Insur- 
ance Co., 104 U. S. 54; Van Allen v. Bank, 52 N. Y.1; 
Pennell v. Deffel, 4 DeG., M. & G. 372; Cartland v. 
Frith, 2 Hem. & Mil. 417. 

If the learned chief justice really thought that the 
rule as announced by him was deducible from the au- 
thorities he cites, it is evident he was not conscious 
of the wide departure his rule was, from that thereto- 
fore generally accepted. 

An examination of the authorities cited by him will 
conclusively show that they support no such doctrine. 
Let us examine the cases in the order cited. 

In Hallet v. Hallet, 13 Ch. Div. 696. a solicitor had 
bonds of the value between £2,100 and £2,200 belonging 
waclient in his possession. He improperly sold them 
and paid the proceeds to his general balance at his 
bankers, and drew checks for his own purposes. He 
afterward paid other moneys of his own into the ac- 
count, and at his death there was over £3,000 standing 
to his credit. It was admitted that the trust fund 
went into the bank account; the only question being 
whether the law should presume that the trustee in- 
tended to draw on his own funds in the account. 

Sir George Jessel on page 726 says: “The question 
really is whether or not, under the circumstances, the 
beneficiary—that is the person entitled to the trust 
moneys—are or are not entitled to say that the trust 
moneys subsequently drawn out—that is drawn out by 
Mr. Hallet subsequently to November, 1877, and ap- 
plied to his own use, are to be treated as appropriated 
tothe repayment of his own money, or whether they 
are to be treated us appropriated so as to diminish the 
amount now applicable tothe repay ment of trust funds.”’ 

Here the trustee converted the trust funds into a 
chose in action, and there was no doubt that the chose 
inaction represented the trust money. In fact, it was 
just the same as if the trustee had purchased land with 
the money. 

The same is true of the cases that follow. 

In Bank v. King, 57 Penn. St. 202, a collector of rents 
deposited moneys of his principal in a bank in his own 
name. It was attached by a creditor of the depositor, 
and immediately afterward notice of ownership was 
given by the principal. 

Mr. Justice Strong, on pages 205-208, says: “It is un- 
deniable tbat equity will follow a fund through any 
humber of transformations, and preserve it for the 
owner so long as it can be identified. If the money has 
been converted by a trustee or agent into a chose in 








action the legal right may have been changed, but 


equity regards the beneficial ownership. 

“Tt is conceded, for the cases abundantly show it, 
that when the bank received the deposits, it thereby 
becamex debtor to the depositor. * * * If an agent 
received money of his principal and lends it, taking a 
promissory note to himself, the note belongs to the 
Principal. * * * A deposit in bank then does not 
change the property in trust funds deposited by a trus- 
tee. The depositor may become a creditor of the 
bank, but he holds the contract in trust as he held the 
money before.’’ 

In Van Allen v. Bank, 52 N. Y. 1, V. & R. were 
agents for plaintiff to sell bonds. Plaintiff directed 
their sale, and also directed that the proceeds should 
be kept for him in a particular manner. It was de- 
posited by V. & R. with a few dollars of their own, in 
& national bank. In an action to charge the bank 
Sccount with the amount of the trust property that 





went into it, Chief Justice Church said: ‘‘The bank 
defendant upon receiving the deposit became the 
debtor ostensibly to the depositor, but equitably to 
the real owner. The obligation incurred by the bank 
was to pay the money on demand in the usual course 
uf business. ‘Che bank had plaintiff's money and gave 
its obligation in form to another person, but the obli- 
gation was in fact owned by the plaintiffand he can 
enforce it. There is no mystery or sanctity respecting 
the obligations of a bank in such a case different from 
those of a private person, and if the money had been 
loaned to the latter under an agreement to repay it 
* * * the plaintiff owned the obligation, aud had 
the same right to recover as he would if the person 
had possession of his horse and refused to deliver it 
on demand.” 

In Pennell v. Deffell, 4 De G., M. & G. 372, George 
Green was an official assignee in bankruptcy, and trus- 
tee for various persons and purposes. In the course 
of their performance he received from time totime on 
account of them, various sums of money, for which he 
was accountable at his death. He employed two 
banking establishments as his bankers, and in each in- 
stance the account was kept with him as a private per- 
son without any title of a trust to show he was not 
alone interested in the amount due to him. There 
was a balance due him in each bank. After his death 
it was alleged that the greater part of the balance be- 
longed specifically to the trusts. 

ln rendering judgment for the trusts the court said, 
on page 383: “It is, 1 apprehend, an undoubted prin- 
ciple of this court that as between the cestui que trust 
and trustee * * * all property belonging to a trust, 
however much it may be changed or altered in its 
nature or character, and all the fruits of such property, 
whether in its original or altered state, continue to be 
subject to or affected by the trust. When a trustee 
pays trust money intu a bank to his credit, the account 
being a simple account with himself, not marked or 
distinguished in any other manner, the debt thus con- 
stituted from the bank to him is one which, as long as 
it remains due, belongs specifically to the trust as much 
and as effectually as the money so paid would have 
done, had it been specifically placed by the trustee in 
a particular repository and so remained. 

In Bank v. Insurance Co., 104 U. 8. 54, a bank ac- 
count was opened in the name of a depositor, as gen- 
eral agent, and it was known to the bank that he was 
a general agent of an insurance company, that con- 
ducting its agency was his chief business, that the 
account was open to facilitate that business, and used 
as a means of accumulating the premiums on policies 
collected by him for the company, and of making pay- 
ment of it by checks. In an action by the insurance 
company to enforce its beneficial ownership to the 
fund, Mr. Justice Matthews said: ‘‘ But although the 
relation between the bank and its depositors is that 
merely of debtor and creditor, and the balance due on 
the account is only a debt, yet the question is always 
open, To whom in equity does it belong? 

If the money deposited belonged to a third person, 
and was held by the depositor in a fiduciary capacity, 
its character is not changed by being placed to his 
credit in his bank account. * * * Master of the 
Rolls Sir George Jessel shows that the modern doctrine 
of equity as regards property disposed of by persons 
in a fiduciary position is, that whether the disposition 
be rightful or wrongful, the beneficial owner is entitled 
to the proceeds, whatever be their form, provided only 
he can identify it. If they cannot be identified by 
reason of the trust money being mingled with that of 
the trustee, then the cestui que trust is entitled to a 
charge upon the new investment to the extent of the 
trust money traceable into it; there is no difference 
between investments in the purchase of land or chat- 
tels or money deposited in a bank account.” ? 
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In Frith v. Cartland, 2 Hem. & Mil. 417, one Edward 
was indebted to plaintiffs and induced them to give 
him their acceptances for £2,500 in order that he might 
discount them and apply the proceeds iu reduction of 
his debt. He discounted the bills together with other 
bills of his owu and received in payment a check for 
£3,500. 

Edwards instead of applying the proceeds to the 
plaintiff's bills, according to his agreement, cashed the 
check, and converted the proceeds into securities 
available abroad, and on May 20th he absconded. 
After some intermediate transformations the whole of 
the £3,500 were converted into securities which were 
found in Edwards’ possession. The plaintiff contended 
that the funds recovered should be applied in payment 
of his debt in priority to those of the general creditors. 

Vice-Chancellor Wood says on page 420: ‘ It does 
not (Pennell v. Deffel, supra) indeed, lay down any 
new principle, but contains «a particularly clear and 
able enunciation of established doctrines in their 
bearing upon circumstances of some difficulty. The 
guiding principle is that a trustee cannot assert a title 
of his own to trust property. If he destroys a trust 
fund by dissipating it ultogether, there remains nothing 
to be the subject of the trust. But so long as the trust 
property can be traced and followed into other prop- 
erty into which it has been converted, that remains 
subject tothe trust. A second principle is that if a 
man mixes trust funds with his own, the whole will be 
treated as the trust property except so far as he may 
be able to distinguish what is his own.” 

The facts in each of the above cases clearly and con- 
clusively show that the fund or property sought to be 
charged in favor of the beneficiary actually contained 
the very misapplied trust property or its product. 

The trust property not only went into and benefited 
the particular fund, but remained in and formed a 
portion of it at the time the beneficiary made his 
claim. I[t is apparent, then, that these cases bear no 
resemblance or similarity to Meyers v. Board of Edu- 
cation. In the latter case there was no pretense that 
any of the trust property could be ascertained and 
identified in any particular asset of the estate of the 
defaulting trustee. It is true that this rule has been 
adopted or recoguized in Wisconsin (McLeod v. Evans, 
66 Wis. 401), Lowa (District v. King, 80 Lowa, 497), Mis- 
souri (Stroller v. Coates, 88 Mo. 514, Colorado (Bank v. 
Hummel, 14 Col. 259), Kansas (Meyers v. Board of 
Education) and in San Diego Co. v. Bank, 52 Fed. 
Rep. 59. 

The rule has been repudiated and rejected however 
in Pennsylvania (fhompson’s Appeal, 22 Penn. St. 16), 
North Dakota (North Dakota Elevator Co. v. Clark, 46 
Alb. L. J. 450), Michigan (Edson v. Angell, 25 N. W. 
Rep. 307), Illinois (Bank v. Goetz, 138 Ill. 127), Mary- 
land (Euglar v. Offust, 70 Md. 78), New York (Cavin 
v. Gleason, 105 N. Y. 256), Canada (3 Can. L. T. 550), 
Maine (Steamboat Co. v. Locke, 73 Me. 370), California 
(Lathrop v. Bampton, 31 Cal. 17), Mississippi (Billing- 
sley v. Pollock, 13 South. Rep. 828), Frelinhuysen v. 
Nugent, 36 Fed. Rep. 229; Philadelphia Bank v. Dowd, 
38 Fed. Rep. 172; Bank v. Armstrong, 39 Fed. Rep. 684; 
In re Vetterlien, 26 Fed. Rep. 145; Llinois Trust Co. 
v. First Nat. Bank, 15 Fed. Rep. 858. 

In North Dakota Elevator Co. v. Clark, supra, Mr. 
Chief Justice Corliss says: ‘“‘A new doctrine has 
sprung upin recent days. It goes upon the theory of 
the enrichment of the estate out of which priority is 
sought to be secured. 

“This would entitle every general creditor to prefer- 
ence, and therefore there would be no preferences as 
between such creditors and the person whose prop- 
erty, without his consent, had enriched the estate. 
Reasoning along this line, we would have a preference 
in favor of general creditors as against one who by a 


enriching it, as in case of an assault and battery, libel, 
slander, seduction, or malicious prosecution, but no 
such preference exists, nor can it exist.” 

“It is clear,”’ say the court in Cavin v. Gleason, 105 
N. Y. 256, ‘‘ that upon an accounting in bankruptey or 
insolvency, a trust creditor is not entitled to a prefer. 
ence over general creditors of the insolvent, merely on 
the ground of the nature of his claim, that is, that he 
is a trust creditor as distinguished from a general 
creditor. We know of no authority for such a con. 
tention.”’ 

Mr. Justice Jackson speaking of the rule in Bank vy, 
Armstrong, 39 Fed. Rep. 693, says: ‘‘ No well-consid- 
ered case has gone to the extent of holding that when 
an agent converts or misappropriates his principal’s 
property or fund, and thereafter fails, his general 
estate will be impressed with a trust for the reimburse- 
ment of such principal on the ground that such estate 
has been benefited, and to an equal amount, by the 
agent’s breach of duty. Every creditor could resta 
like claim to priority of satisfaction on the same 
ground. 

“The right of the owner to follow and recover his 
property rests upon a principle altogether different, 
He can only recover such portion or proceeds as can be 
traced into the hands of the receiver in its original 
form or in some substitute form.” 

JosepH H. TAULANE. 

PHILADELPHIA, Nov. 2, 1893. 





eo ee 
CONGRESS AT WORK. 


1O political institution is talked about more than the 
legislative branch of the government. Yet to the 
popular view it has many of the features of the un- 
known. This ignorance is in great part excusable, for 
the national legislature is a complicated mechanism, 
whose operations require observation as well as study. 
A favorable time to begin a practical study is the as- 
sembling of a new Congress, ordinarily the first Mon- 
day in December, unless an ‘‘extra’’ session be con- 
vened earlier. Inthe hall of the House will be found 
three hundred and fifty-six representatives-elect—all 
above the age of twenty-five years, citizens of the Uni- 
ted States at least seven years, and inhabitants of their 
respective States; each entitled to a salary of $5,000 a 
year, with mileage from his home to Washington and 
return, at the rate of tweuty cents a mile, stationery 
aud packing-boxes to the value of $135, or commuta- 
tion in lieu thereof. 

At twelve o'clock the clerk of the preceding House 
raps for order, reads the roll of members-elect, as cer- 
tified to him by the governors, and announces that the 
first business is the election of officers. Candidates 
for speaker, previously selected in caucuses, are nomi- 
nated in set speeches; and on the declaration of the 
vote, the successful candidate is escorted to the chair 
by his two chief competitors, and after a brief address 
is sworn into office by the member oldest in service. 
The speaker swears in the other members, who 
come forward as their names are called to the space in 
front of his desk, known as the * well,”’ and with up- 
lifted hand swear to support the Constitution. 

The House next elects a clerk, a sergeant-at-arms, to 
preserve order in and about the hall, and, with the 
clerk, pay all salariesand expenses; a doorkeeper, who 
tends the doors through thirty odd proxies, announces 
all messages from the Senate and President, and has 
charge of the document rooms of the House; a post- 
master and a chaplain. 

Resolutions are now presented and adopted author- 
izing the speaker to appoint committees of three to 
wait upon the Senate and President and inform them 
that the House is constitutionally organized and ready 
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Permanent seats are then assigned by lot, the mem- 
bers retiring to the rear of the hall, back of the brass 
railing called the ‘‘ Bar of the House."’ Each member 
receives 2 number; corresponding numbers are placed 
in a box on the clerk’s desk, and drawn out by a blind- 
folded page. As each member’s number is called out 
he selects a seat, if a Democrat on the right, if a Re- 
pablican, on the left of the speaker. Ex-speakers and 
the member oldest in service, who is styled the 
“Father of the House,” are permitted to choose their 
seats before the drawing. After the assignment of 
seats, the House adjourus till noon of the following 
day. 

Meanwhile, in the other end of the Capitol, the 
eighty-eight men constituting the Senate have been 
called to order by the Vice-President, who proceeds to 
administer the oath of office to new members as they 
advance to his desk escorted by their colleagues. Tbis 
completes the constitutional organization of the Sen- 
ate, which is a continuing body, ouly one-third of its 
members retiring every two years. Its officers are not 
elected at the beginning of a Congress, but hold their 
places at the pleasure of the majority. The Senate also 
does nothing the first day except to appoint commit- 
tees to notify the House and President that it is ready 
for business. 

Strictly speaking however neither body is ready for 
business until the fifty standing or permaneut, and the 
teu select or temporary, committees of each are ap- 
pointed. Without commitiees Congress would be a 
legislative mob. Congress indeed is governed by com 
mittees, and committees by chairmen, so that for all 
practical purposes nine-tenuths of the present number 
of senators and representatives could be dispensed 
with, A committee varies in number from five to fif- 
teen members, the majority including the chairman in 
nearly all cases. Every member is on at least one 
committee, some on several. Ways and means, coin- 
age, Weights and measures, judiciary, and appropria- 
tions are the most important committees in the House, 
corresponding to the finance committee, the judiciary 
committee and the appropriations committee of the 
Senate. 

lu the House the appointment of all committees is 
vested in the speaker, who is thereby the most impor 
tant factor in the legislation of a particular Congress, 
and in pointof real power in the government, next to 
the President. He can make his views effective by the 
composition of acommittee. From a co-equal repre- 
sentative, Lhe member elected speaker becomes field 
marshal of the House, with fifty or more lieutenants 
the chairmen of committees. 

In the Senate each party in caucus chooses a com- 
mittee to make up its representation on each of the 
standing and select committees of the body, substi- 
tuting for the ‘‘ one-man-power’”’ system of the House 
the voice of the majority. The lists selected by these 
caucus committees are presented and adopted by the 
Senate in the form of a resolution. 

The appointment of committees completes the legis- 
lative organization. If now the control of either body 
has passed from one political party to the other, there 
follows a partisan organization in that body, all con- 
gtessmen being partyotic if not patriotic. ‘‘To the 
Vietors belong the spoils” was first proclaimed beneath 
the dome of the Capitol, and no employee to this day 
an claim a *‘ vested right’’ to work there. When both 
houses are thus reorganized over seven hundred em- 
Ployees are affected. A few are elective officers, 





through whom the minor patronage of the houses is 
distributed among the members of the majority, with 
4 few exceptions. 

After this Congress is ready for the work of the ses- 
tion. Public and private bills, resolutions, executive 
Messages, letters and reports from heads of depart- 
Ments, petitions and memorials, make up the raw ma- 








terial of legislation. In the fifty-first Congress more 
than twenty thousand papers and documents were pre- 
sented, more than could be even read in the entire two 
sessions. No business is carried over from one Con- 
gress to another, and consequently many bills and 
claimants reappear biennially. 

All measures are introduced by members, who how- 
ever seldom prepare them. To facilitate the introduc- 
tion of business in the House, boxes are provided, into 
which members drop papers properly indorsed, thus 
economizing the time of the House by not offering 
them from the floor. In the Senate all measures are 
presented from the floor. Bills, resolutions and im- 
portant petitions are printed before being sent to ap- 
propriate committees for action. 

A few committees originate their own bills, such as 
the committee on ways and means and the committee 
on appropriations of the House. It is the prerogative 
of the House to originate revenue and appropriation 
bills. The House and Senate fought this point “to a 
finish ” many years ago, and the House won an empty 
victory, for while the Senate can take unlimited time 
to consider such bills when they come over from the 
House, it is usually so near the end of a session when 
the House gets them back again that it has little or no 
time to debate the Senate amendments, which it fre- 
quently bas to “‘gulp”’ down without a gurgle of pro- 
test, or let them go into conference, where the Senate 
usually has its owu way. 

The committee on ways and meansand the commit- 
tee on appropriations base their measures on the five- 
hundred-page “ letter’? submitted at the beginning of 
each session by thesecretary of the treasury, giving es- 
timates of the receipts 2nd expenditures of all depart- 
ments of the government for the eusuing fiscal year. 
These two committees, being composed of different 
persons, never make ends meet, a result made doubly 
inevitable by the fact that two similar committees of 
the Senate review their measures. As a consequence, 
“deficiency bills’ have to be passed every yeur. 

[tis in committee that legislation receives its first, 
and usually its final, mold. Once a week, or oftener, 
members meet in the committee-room, and consider 
measures referred to them. The chairman is a little 
speaker; he arranges the order of business, and ad- 
vances or sidetracks a measure pretty much as he 
chooses. A majority can take up any bill they please, 
but custom and policy conspire to make the chair- 
man autocrat of his committee. The proceedings are 
private, except wheu a public hearing is granted. 
Then it is customary to have a stenographic report 
made and printed for the use of the committee. In 
theory a committee is a judicial body; but when a 
member has introduced and advocates a measure, 
other members are not disposed to cross-question him; 
and although many bills involve a draft on the treas- 
ury, no provision is made for an attorney to represent 
the government. 

Committees charged with a large number of bills are 
divided into sub-committees by the chairman, who as- 
signs to each anumber of bills. After investigation, 
they report to the full committee for final action. A 
clerk keeps a record of all business transacted. 

Committee work affords a member the best oppor- 
tunity to show himself for what he is worth. If he has 
a grasp of public affairs, a judicial mind, integrity and 
industry, committee service will bring out these quali- 
ties, and make their possessor a marked man Among 
his associates, though he may never make a“ hit” on 
the floor. 

A committee may do one of several things with a 
bill. It may report it favorably, with or without 
amendment; it may report it adversely, orit may bury 
it. When a bill is reported back from committee, it is 
accompanied by a report, either a unanimous report 
or a majority and minority report, and placed on the 
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calendar in its proper class—if a public bill, on the 
public, if a private bill, on the private, calendar; the 
calendar being a list of all measures reported from 
committees, and ready for action. It has in each house 
subdivisions for different classes of business. Measures 
are not taken from the calendars and considered in 
regular order; there the first is often last, and the last 
first. 

The Senate reserves no day for a particular class of 
bills. After presentation of what is called “ morning 
business,’’ consisting chiefly of petitions, memorials, 
bills and reports from committees, the time until two 
o’clock is devoted to the calendar, under what is 
known as the “ five-minute rule,” each senator being 
allowed only five minutes’ debate on a single proposi- 
tion. If a bill be not disposed of by two o'clock, it is 
entitled to the floor each morning after “ morning 
business,’’ until disposed of. Before two o'clock a sin- 
gle objection prevents consideration. At two, if the 
Senate has made no special order for that hour, any 
measure objected to may be called up; and if final ac- 
tion on the matter is not reached that day it comes up 
thereafter at two ~’clock as “unfinished business,” 
bolding the floor till passed or defeated, or displaced 
by a vote of the Senate. 

In the House, special days are assigned for certain 
measures. The second and fourth Mondays of a month 
are known as “ District days,’’ when measures re- 
lating to the District of Columbia are in order, Con- 
gress being practically the common council of the Dis- 
trict; Friday is reserved for private bills, the evening 
for pension bills. The first and third Mondays in a 
mouth are suspension days,” when it is in order to 
move that the rules be suspended to take up a bill not 
otherwise entitled to consideration at that time. 
“Suspension” requires a two-thirds vote of the 
House. 

On other days, after routine and unfinished business, 
one hour is devoted to the consideration of bills on the 
calendar. Kach committee is called in turn, and the 
chairman recognized in preference to all other mem- 
bers. The chairman thus determines what bill from 
his committee shall be considered, and as he also con- 
trols the time allowed his side for debate, it oan fairly 
be said that the House is governed by the chairmen of 
committees. The ordinary member is overslaughed, 
and wisely learus to keep his seat, thankful whenever 
the speaker or a chairman allows him to discuss a 
measure. He is not at liberty to rise, at the prompt- 
ing of what he regards as a patriotic impulse, and in- 
troduce and forthwith advocate the passage of a bill, 
however meritorious it nay be. He is fast bound by 
the rules, which in the hour of his ignorance he voted 
to adopt. 

Its unwieldly size and the amount of business always 
pressing for consideration, requires the House to be 
penurious with its time. No committee can retain the 
floor for more than two mornings in succession. Ad- 
ditional time can be obtained only by a “special or- 
der,’’ recommended by the committee on rules, setting 
apart a certain day. The fate of the bill often rests 
with this committee, popularly known as the ‘“ steer- 
ing committee.’’ The speaker is chairman, and as he 
appoints this committee also, he practically controls 
the course of business in the House. 

In the Senate a caucus committee of the dominant 
party is sometimes appointed to arrange an order of 
business; and if an important political issue be in- 
volved, each party determines in caucus what action it 
will pursue. 

It is rash to prophesy what Congress will do on a par- 
ticularday. Nothing is certain beyond the opening 
prayer and the reading of the journal of the previous 
legislative day. In the Senate it is safe to assume that 
* morning” or routine business will be presented; but 
in the House, immediately after the reading of the 





journal, a motion may be made to consider an appro. 
priation or a revenue bill, and on “suspension days” 
to suspend the rules and take up any bill on the calen. 
dar. Moreover the ‘“‘courtesy of the Senate” and 
“unanimous consent” in.the House often interrupt 
the routine and unexpectedly bring a measure to the 
front for consideration. When however a measure hag 
been made a “special order” it will be found under 
consideration on the day set apart for it. 

Every bill that becomes a law runs practically the 
same course, and the history of a tariff bill illustrates 
the history of all) Any member of the House may in- 
troduce such a bill, but generally a tariff bill is pre. 
pared by the majority of the committee on ways and 
means, assisted, when of the same party, by treasury 
officials and whatever outside help they see fit to con. 
sult. The bill may finally bear the name of Mills or 
McKinley, but it is a wise tariff bill that knows its own 
father. Several months are required to frame it, in- 
terested parties from all sections of the country being 
heard for or against its many thousand items. Mem- 
bers present arguments before the committee in behalf 
of the interest of constituents. Life becomes a burden 
to thecommittee. They are blamed for doing what 
they should do, and praised for doing what they ought 
not todo. At length the bill is finished, with no one 
satisfied. 

As one of the “ privileged committees,”’ the commit- 
tee on waysand means can report at any time. The 
Tariff Bill is reported to the House, backed by a ma- 
jority and attacked by a minority report: and then it 
has to run the gauntlet of the House. The chairman 
gives notice that ata certain hour in the near future 
he will ask that the bill be considered. The interval 
affords members an opportunity to post themselves on 
the provisions of the bill and to prepare speeches. 

On the day announced the chairman moves that the 
House “ resolve itself into a committee of the whole 
House on the state of the Union,” and proceed to con- 
sider the Tariff Bill. If his motion is adopted, the 
speaker callsa member to the chair, and retires. The 
speaker presides only over the House proper; when 
the House forms itself into a committee, he selects a 
chairman to preside, who is addressed as ** Mr. Chair- 
man.”’ 

Every bill that raises revenue or appropriates money 
must be considered first in committee of the whole, 
If it be a public bill, the committee is called the *‘ com- 
mittee of the whole House on the state of the Union;” 
if a semi-public or private bill, it is called simply the 
“committee of the whole House.”’ This large commit- 
tee reviews in detail the work of the small committee, 
discussing and amending it at will. One hundred 
members constitute a quorum, and the proceedings are 
more informal than in the House. Before resolving 
itself into committee, the House determines what busi- 
ness shall be considered, and how much time shall be 
spent in general debate. 

The Tariff Bill is first considered by this committee; 
its discussion runs through many months. After @ 
preliminary speech by the chairman of the ways and 
means committee, the bill isopen to debate. Leaders 
on both sides are listened to; also those who, while not 
deep, are able to amuse the House. The mediocre 
speaker is deserted, except by his immediate neighbors 
and friends, who under similar circumstances expect 
the same favor. Others retire to the cloak-rooms under 
the galleries, or resume their newspaper, attend to 
their correspondence, or engage in conversation—i! 
short, do every thing but listen. No disrespect how- 
ever is intended. Tbe House is acting merely in self- 
defense. It will not listen to speeches prepared mainly 
for whole consumption, for which it sets apart a series 
of evenings when the participants alone are obliged to 
be present. : 

The chairman keeps a list of those who notify him 
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of their desire to speak, and usually recognizes mem- 
bers of different parties in turn till all have been heard, 
After the “general debate,’’ amendments and five- 
minute speeches thereon are in order. ‘ Pro forma” 
amendments are frequently offered. A member may 
move to strike out the last word of a clause, to enable 
him to say something, possibly, on the pending ques- 
tion, but more likely on a subject foreign to the dis- 
cussion. Such amendments often add ‘ raciness”’ to 
the proceedings. In this way the entire bill is gone 
through, item by item. When finished, the commit- 
tee “‘rises,’’ the speaker resumes his seat, and the re- 
tiring chairman reports what has been agreed to in 
committee of the whole. 

The bill is now before the House, and the action of 
the committee of the whole may be undone. An hour 
for the final vote is agreed on by the party leaders. 
More speeches follow, and every parliamentary method 
is employed to carry or defeat the measure. As a last 
resort, the minority may turn to filibustering, to kill 
time and tire out the other side. 

Filibustering is easy to practice under the rules of 
the House. A filibuster moves that the House adjourn, 
and pending that motion he moves that the House ad- 
journ to a particular day. Another filibuster moves to 
amend by substituting a different day. Here are three 
separate motions to be voted on, and on each motion 
four separate votes may be demanded: First, a viva 
voce vote; second, a rising vote, the speaker counting 
the members; third, a vote by tellers, two members 
being appointed to count each side as it files between 
them; and fourth, a yea and nay vote, each member 
responding as his name is called by the clerk. Finally, 
ademand may be made to recapitulate the yea aud 
nay vote, to see who is recorded. To take these four 
votes requires over an hour’s time; and to dispose of the 
three motions referred to, the business of the House is 
delayed several hours. If moreover the lack of a quorum 
is disclosed, all proceedings must be suspended, and a 
“call of the House’’ ordered. This sometimes neces- 
sitates sending for members who are out at dinner, at 
the theater, or absent from the city, so that several 
days may intervene before business of any kind can be 
resumed. ‘Then when a quorum finally appears, the 
filibusters begin again with their dilatory motions, 
continuing their tactics till some sort of compromise 
is arranged, usually in party caucus, and the “‘dead- 
lock ” is broken. 

When the bill has surmounted every obstacle, the 
chairman of the committee moves the ** previous ques- 
tion.” This is equivalent todemanding an immediate 
vote. If the motion carries, the clerk proceeds to call 
the roll and record the name of each member voting. 
This is the critical period in the history of a bill, be- 
Cause members must now commit themselves in black 
and white. In committee of the whole, votes are not 
recorded, and many a bill passes there safely, only to 
be stopped in the House by a yea and nay vote. In 
order that absences may not count against any side, 
“pairs” are arranged, so that ayea and nay vote re- 
veals the exact strength of a measure. 

Suppose the Tariff Bill passed. It is then engrossed, 
signed by the speaker, and carried over to the Senate 
by the clerk of the House, who announces its passage, 
and requests the concurrence of the Senate. As every 
billcoming from the House must be referred to a com- 
mittee, the presiding officer refers the Tariff Bill to the 
committee on finance. 

Though the Senate, as has been said, cannot origi- 
nate a revenue bill, it can amend one; and frequently 
it does so witha vengeance. The “ Mills Bill’’ of 1888, 
a8 passed by the House, was amended in the Senate 
committee by striking out all after the enacting clause 
and inserting a new bill. 

The committee on finance begins the work of revis- 
ing the bill by summoning manufacturers and experts, 





a different set from that heard by the House commit- 
tee, if the Senate is controlled by the opposite party. 
Senators accompany coustituents to the committee, 
and make statements in their behalf; and pretty much 
the same scenes are enacted as on the House side. 
After a thorough overhauling, the bill is reported back 
to the Senate, and atime set apart for its consideration. 

The Senate first considers the bill in committee of 
the whole, but without changing its presiding officer. 
Discussion and amendment occupy long weeks, and 
the proceedings in the House are substantially re- 
peated. The speeches however are less sophomoric, if 
not more logical. Exciting episodes are rare, and a 
drowsy monotony prevails. The decorum of the Sen- 
ate presents a strong contrast to the stock-exchange 
appearance of the House. Senators seldom indulge in 
boisterous conversation, and never smoke in the cham- 
ber with their heels on their desks. When they wish 
to “loaf and invite their soles” they retire to the 
cloak-rooms. 

After months of speech-making and amendment, 
the Tariff Bill is finally brought to a vote on a day 
agreed upon by the two parties. All votes in the Sen- 
ate are thus arranged, as the rules of the body do not 
provide for cloture, and the majority is always at the 
mercy of a minority, no matter how insignificant in 
numbers it may be. As the Tariff Bill has undergone 
amendment, it must now be returned to the House for 
further reference and discussion, and for action on the 
Senate amendments. The House, as a rule, refuses to 
concur, and asks for a conference with the Senate on 
the disputed points. Three members from each body 
are appointed by the chair, the minority in each house 
having two members. This confereiuce committee has 
jurisdiction only over matters on which the two 
houses have been unable to agree; but oftentimes by 
mutual compromises they alter a bill so completely, 
that its author would scarcely recognize it. Having 
adjusted differences, they report to their respective 
houses; and it is well nigh impossible to defeat a con- 
ference report. In the closing days of a Congress a 
great deal of legislation is the product of conference 
committees. 

After the Tariff Billis enrolled on parchment, it is 
taken to the President. If he signs it, the bill is law, 
and is deposited with the secretary of state. If the 
President should veto it, he sends it back to the house 
in which it originated, and unless the bill can be passed 
by two-thirds of both houses it is lost. 

In all legislative matters the Senate and House act 
conjointly. The House however has no voice in the ap- 
pointment of officials or in the making of treaties. The 
Senate alone is consulted by the President in execu- 
tive matters. When the Senate considers executive 
business it sits with closed doors, no one being present 
except senators and especially sworn officials. No rec- 
ord is kept save a journal, and the public is informed 
merely of the affirmative or negative action of the 
body. A senator is liable to expulsion, an employee to 
dismissal and penal punishment for disclosing execu- 
tive secrets. 

The adjournment of Congress at the close of a long ses- 
sion, being fixed by agreement between the two houses, 
is unattended by the excitement usual on the last 
day of the life of a Congress. In a legal sense, Congress 
expires on the 3d of March, and all laws passed on the 
4th bear date as of the 3d, because the legislative day 
of March 3 has been decided to extend till noon of 
March 4. The rule is that a legislative day extends 
from one adjournment to another. The longest legis- 
lative day on record occurred in 1877, during the dis- 
cussion of the Electoral Commission Bill. It lasted a 
month. 

As the 4th of March approaches, the scenes in the 
House grow more exciting. The last day isa “ suspen- 
sion day.” Committee struggles with committee, and 
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member with member to secure the floor. The speak- 
er’s favor is all potent. He generally arranges before- 
hand whom he will recognize; and in vain do other 
members stand in front of his desk, waving bills and 
shouting ‘“*Mr. Speaker, Mr. Speaker.’’ But * Mr. 
Speaker” has neither eyes nor ears for them; with 
provoking calmness he gives the floor to this man and 
that, according to his programme. 

On the last day many objectionable bills are likely 
to get through. The House is in a continual uproar. 
Members, exhausted by night and day sessions, are en- 
grossed, each with his own measure, and the reading 
of a bill cannot be heard thirty feet away. A single 
objection would stop a bill, but the member who at 
another time might raise oue, has a bill of his own to 
run through and forbears. 

A few minutes before twelve, the speaker vacates 
the chair, and in his absence a resolution of thanks, 
presented by the leader of the minority, is passed. On 
resuming the chair, the speaker expresses his gratitude 
to the House in a short speech eulogizing its career, 
and with a thump of his gavel declares the House ad- 
journed without day. 

The Senate even hurries its pace in the closing hours 
of a session, and what it generally fails to furnish in 
the way of excitement is made up once in four years 
by the brilliant and memorable spectacle of the I[n- 
augural Ceremonies, which begin in the Senate cham- 
ber at noon of March 4, immediately on the expira- 
tion of the preceding Congress. 

EDWARD P. LEE. 

—The American Journal of Politics. 
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THE LAW REQUIRING WEEKLY PAYMENTS 
BY CERTAIN CORPORATIONS UNCONST1'- 
TUTIONAL. 


TLLINOIS SUPREME COURT, OCTOBER 26, 1893. 


BRACEVILLE CoAL COMPANY V. PEOPLE. 


Held, that the act to provide for the weekly payment of wages 
by corporations, approved April 23, 1891, is unconstitu- 
tional, 

The Constitution guarantees that no person shall be deprived 
of life, liberty or property without due process of law. The 
words ** due process of law” are synonymous with “the 
law of the land.” And this means general public law, 
binding upon all the members of the community, and not 
partial or private laws, affecting the rights of private indi- 
viduals or classes of individuals. That there can be no lib- 
erty protected by government that is not regulated by such 
laws as will preserve the right of each citizen to pursue his 
own advancement in his own way, subject to the restraints 
necessary to secure the same right to ail others. Liberty, 
as that term is used in the Constitution, means not only 
freedom of the citizen from servitude and restraint, but is 
deemed to embrace the right of every man to be free in 
the use of his powers and faculties, and to adopt and 
pursue such vocation as he may choose, subject only to 
the restraints necessary to secure the common welfare. 

That the property which one has in his own labor is the com- 
mon heritage. And as an incident to the right to acquire 
other property, the liberty to enter into contracts by which 
labor may be employed in such way as the laborer shall 
deem most beneficial, and of others to employ such labor, is 
necessarily included in the constitutional guaranty. 

That laws depriving particular persons or classes of persons of 
rights enjoyed by the community at large, to be valid must 
be based upon some existing distinction or reason not ap- 
plicable to others not included within its provisions.— Chi- 
cago Legal News. 


HE appellant was tried before a justice of the peace 
and found guilty of violatingfan act of the Legis- 
lature, entitled ‘An act to provide for the weekly 
payment of wages by corporations,’’ approved April 
23, 1891, and the penalty of $50 imposed; for which and 
costs, judgment was rendered accordingly. ‘The case 
was taken by appeal to tbe County Court of Grundy 








county, where a trial was had by the court, a jury hay. 
ing been waived, and appellant again found guilty and 
the penalty of $50 imposed, and judgment entered for 
that amount and costs; and the case is brought here 
by further appeal. 

The act of the Legislature above referred to provides; 

“That every manufacturing, mining, quarrying, 
lumbering, mercantile, street, electric and elevated 
railway, steamboat, telegraph, telephone and municipal 
corporation and every incorporated express company 
and water company, shall pay weekly each.and every 
employee engaged in its business, the wages earned by 
such employee to within six days of the date of auch 
payment; provided, however, that if at any time of 
payment any employee shall be absent from his regular 
place of labor, he shall be entitled to said payment at 
any time thereafter upon demand.”’ 

And after providing a penalty of not less than $10 
nor more than $50 for each violation; that such action 
be commenced within thirty days after the violation; 
notice to the corporation that an action will be brought; 
defenses that may not be set up, etc., etc., proceeds: 
“No assignment of future wages payable weekly under 
the provisions of this act shall be valid if made to the 
corporation from whom such wages are to become due, 
or to any person ou behalf of such corporation, or if 
made or procured to be made to any person for the 
purpose of relieving such corporation from the obliga- 
tions to pay weekly under the provisions of this act. 
Nor shall any of said corporations require any agree- 
ment froman employee to accept wages at other periods 
than as provided in section 1 of this act, as a condition 
of employment.” 

Appellant became a corporation under the General 
Incorporation Law, in force July 1, 1872, and for several 
years past has been engaged in the business of coal 
mining, with its principal office at Braceville, Grundy 
county, this State. A contract is provided, by appel- 
lant, which all persons desiring employment in its 
service are required to sign, as a condition precedent 
to such employment. The complaining witness, 
Thomas McGuire, in November, 1891, applied to the 
superintendent of appellant’s mines for work, and was 
required to sign one of its contracts, which was done, 
in duplicate, each party retaining a copy. Certain 
rules and regulations of the company on the back of 
its contracts are, by the terms of each contract, made 
a part of the same. The contract of witness McGuire, 
after stipulating among otber things, the wages to be 
paid, etc., provides: ‘All payments hereunder to be 
made on regular pay-day, and in compliance with the 
rules and regulations above named, and pay day is 
hereby fixed for and on the first Saturday after the 
10th of each month, when and at which time all wages, 
or money that may have been earned during and in 
the calendar month next prior to such pay-day, shall 
be paid, less all moneys owing said party of the first 
part on any account whatever.” By the seventh rule, 
printed on the back of said contract, and made part 
thereof, it is provided: ‘‘Every employee will be paid 
once a month, at regular pay-day, all wages or moneys 
he may have earned during and in the calendar month 
next prior to such pay-day, after deducting any in- 
debtedness which such employee may owe to the com- 
pany, or which the company, with the consent of such 
employee, may have assumed to pay to any other per- 
son.” 

McGuire entered upon the employment under the 
contract, November 3, 1891, and quit November 13, 
1891, and demanded his wages. The company refused 
to pay him before the next pay-day, when he gave n0- 
tice, under the statute, and caused this suit to be 
brought. 


Suopr, J. The principles that must control the de- 
cision of this case were aunounced in Frorer ¥- 
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People, 141 Ill. 171. Unless we are prepared to re- 
cede from the doctrine of that case, and the subsequent 
case of Ramsey v. People, 142 Ill. 380, the act under 
consideration must be likewise held unconstitutional 
and void. Section 2 ofarticle2 of the Constitution of 
this State guarantees that no person shall be deprived 
of life, liberty or property without due process of law. 
We said, in the Frorer case, the words “due process 
of law” are to be held synonymous with “the law of 
the land,” and quoting from Millet v. People, 117 Ill. 
994, said: ‘And this means general public law, bind- 
ing upon all the members of the community under all 
circumstances, and not partial or private laws, affect- 
ing the rights of private individuals or classes of indi- 
viduals.”’ There can be no liberty, protected by gov- 
ernment, that is not regulated by such laws as will 
preserve the right of each citizen to pursue his own 
advancement and happiness in his own way, subject 
to the restraints necessary to secure the same right to 
all others. The fundamental principle upon which 
liberty is based, in free and enlightened government, 
is equality under the law of the land. It has accord- 
ingly been everywhere held, that liberty, as that term 
is used in the Constitution, means not only freedom of 
the citizen from servitude and restraint, but is deemed 
to embrace the right of every man to be free in the use 
of his powers and faculties, and to adopt and pursue 
such vocation or calling as he may choose, subject only 
to the restraints necessary to secure the common wel- 
fare. Frorer v. People, supra; Perry v. Common- 
wealth, 28 N. E. Rep. 10; People v. Gilson, 109 N. Y. 
$89; Live Stock Assn. v. Crescent City, etc., 1 Abb. 
888; Slaughter-House Cases, 16 Wall. 36; Goodcharles 
v. Wigeman, 113 Penn. St. 431; State v. Goodwill, 33 
W. Va. 179. 

Property, in its broader sense, is not the physical 
thing which may be the subject of ownership, but is 
the right of dominion, possession and power of dispo- 
sition which may be acquired over it. And the right 
of property, preserved by the Constitution, is the right 
hot only to possess and enjoy it, but also to acquire it 
in any lawful mode, or by following any lawful indus- 
trial pursuit, which the citizen, in the exercise of the 
liberty guaranteed, may choose to adopt. Labor is the 
primary foundation ofall wealth. The property which 
each one has in his own labor is the common heritage. 
And as an incident to the right to acquire other prop- 
erty, the liberty to enter into contracts by which labor 
may be employed in such way as the laborer shall 
deem most beneficial, and ofothers to employ such labor 
is necessarily included in the constitutional guaranty. 

In the Frorer case we said: ‘‘ The privilege of con- 
tracting is both a liberty anda property right, and if 
A.is denied the right to contract, and acquire prop- 
erty, in the manner which he has hitherto enjoyed un- 


der the law, and which B., C. and D. are still allowed 


by the law to enjoy, it is clear that he is deprived of 
both liberty and property, to the extent that he is 
thus denied the right to contract;” and quoted with 
approval: ‘The man or the class forbidden the acqui- 
sition or enjoyment ofSproperty, in the manner per- 
mitted the community at large, would be deprived of 
liberty in particulars of primary importance to his or 
their pursuit of happiness.” Cooley Const. Lim. 393. 
It is undoubtedly true that the people in their repre- 
sentative capacity may, by general law, render that 
unlawful, in many cases, which had hitherto been law- 
ful. But laws depriving particular persons, or classes 
of persons, of rights enjoyed by the community at 

to be valid, must be based upon some existing 
distinction or reason, not applicable to others not in- 
dluded within its provisions. Cooley Const. Lim. 391. 
And it is only when such distinctions exist, that differ- 
entiate in important particulars, persons or classes of 
Persons from the body of the people, that laws having 
operation only on such particular persons or classes of 








persons have been held to be valid enactments. In 
the Millet case we held that it was not competent un- 
der the Constitution for the Legislature to single out 
operators of coal mines and impose restrictions in 
making contracts for the employment of labor, which 
were not required to be borne by other employers. 
And in the Frorer case, a law singling out persons, 
corporations or associations engaged in mining and 
manufacturing, and depriving them of the right to 
contract, as persons, corporations and associations en- 
gaged in other business or vocation might lawfully do, 
was in violation of the Constitution and void. So in 
Ramsey v. People, 142 Ill. 380: ‘‘An act to provide for 
the weighing in gross, of cual hoisted from mines,”’ ap- 
proved January 10, 1891, was held unconstitutional 
and void for the samereason. The act under considera- 
tion applies, not to all corporations existing witbin 
the State, or to all that have been or may be organized 
for pecuniary profit under the general incorporation 
laws of the State. ‘There is no attempt to make a dis- 
tinction between corporations and individuals who 
may employ labor. The slightest consideration of the 
act will demonstrate that many corporations that 
may be and are organized and doing business under 
the laws are not included within the designated cor- 
porations. No reason can be found that would require 
weekly payments to the employees of an electric rail- 
way, that would not require like payment by an elec- 
tric light or gas company; to a corporation engaged 
in quarrying or lumbering, that would not be equally 
applicable to a corporation engaged in erecting, repair- 
ing or removing buildings, or other structures; to 
mining, that would not exist in respect of corporations 
engaged in making excavations and embankments, for 
roads, canals or other public or private improvements 
of like character; that will apply to a street or elevated 
railway, that will not make it equally important in 
other modes of transportation of freight and passen- 
gers. The public records of the State will show, and 
it is a matter of common knowledge, that very many 
corporations have been organized, and are doing bus- 
iness in the State, which necessarily employ large 
numbers of men that are not included within the act 
under consideration. 

The restriction of the right to contract affects not 
ouly the corporation, and restricts its right to contract 
but that of the employee as well. We need not repeat 
the argument of the Frorer case, upon this point. An 
illustration of the manner in which it affects the em- 
ployee, out of many that might be given,may be found 
in the conditions arising from the late unsettled finan- 
cial affairs of the country. It isa matter of common 
knowledge that large numbers of manufactories 
were shut down because of the stringency in the money 
market. Employers of labor were unable to con- 
tinue production, for the reason that no sale could be 
found for the product. It was suggested, in the inter- 
est of employees and employers, as well as in the pub- 
lic interest, that employees consent to accept only so 
much of their wages as was actually necessary to their 
sustenance, reserving payment of the balance until 
business should revive, and thus enable the factories 
and workshops to be opened and operated with less 
present expenditures of money. Public economists, 
and leaders in the interest of labor, suggested and ad- 
vised this course. In this State, and under this law, 
no such contract could be made. The employee who 
sought to work for one of the corporations enumerated 
in the act would find himself incapable of contracting 
as all other laborers in the State mightdo. The corpo- 
rations would be prohibited entering into such a con- 
tract, and if they did so, the contract would be avoid- 
able at the will of the employee, and the employer 
subject to a penalty for making it. The employee 
would therefore be restricted from making such a 
contract as would insure to him support during the 
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unsettled condition of affairs, and the residue of his 
wages, when the product of his labor could be sold. 
They would, by the act, be practically under guardian- 
ship; their contracts voidable, as if they were minors; 
their right to freely contract for, and to receive the 
benefit of their labor, as others might do, denied them. 

But treating the restrictions as affecting the corpora- 
tion only, it is insisted that the reservation of author- 
ity, by the General Assembly, in section 9 of the Gen- 
eral Incorporation Act (chap. 32, R. S.) authorized the 
passage of the act in question. That section provides: 
“The General Assembly shall at all times have power 
to prescribe such regulations and provisions as it may 
deem advisable, which regulations and provisions shall 
be binding on any and all corporations formed under 
this act.”” It is said, this section entered into and 
formed a part of the contract under which the grant 
of the corporate franchise was conferred upon appel- 
lant company, it having been organized under the gen- 
eral law. It was expressly held that the reservation of 
the right to alter, amend or repeal the charter, 
entered into and formed a part of the contract be- 
tween the State and the corporation, chartered under 
the Constitution of 1848, and that the power reserved 
might be constitutionally exercised. Butler v. Walker, 
80 Lil. 345. And undoubtedly the same construction 
should be placed upon the reservation of power iu the 
section quoted. But by section 1 of article 2 of the 
Constitution it is provided: ‘* No corporation shall be 
created by special laws, or its charter extended, 
changed or amended * * * but the General As- 
sembly shall provide, by general laws, for the organi- 
zation of all corporations hereafter to be created.’’ 
The manifest intention of this provision of the Consti- 
tution was, to require, not only the creation of corpora- 
tions, but amendments to charters of those existing, 
to be made by general laws, applicable alike to all oc- 
cupying like circumstances, and existing under the 
same conditions. And it necessarily follows that 
special acts, applying to particular corporations only, 
and not to the general body of corporations created 
under the act, would fall within the prohibition of 
this section. 

By the General Incorporation Law appellant company 
was granted the right to contract as a corporation, in 
and about the business for which it was organized. A 
restriction of its right to thus contract is necessarily 
au amendment or change of its corporate powers and 
functions — of its charter. If therefore the restric- 
tion is held to fall within the power reserved in sec- 


tion 9 of the act, it must, in view of the constitutional - 


provision, be construed as reserving the power to pre- 
scribe such regulations and provisions as the Legisla- 
ture may deem advisable, by general law. The act 
under consideration not being a general law, is there- 
fore not a warranted exercise of power. 

We need not extend this opinion by further discus- 
sion. The right to contract necessarily includes the 
right to fix the price at which labor shall be performed, 
aud the mode and time of payment. Each are essential 
elements of the right to contract, and whosoever is re- 
stricted in either, as the same is enjoyed by the com- 
munity at large, is deprived of liberty and property. 

The enactment being unconstitutional, there is no 
law authorizing the judgment of the County Court, 
and it will accordingly be reversed. 

Judgment reversed. 

leeiaicsesiiibGcimpinaies 
DOMICILE OF ORIGIN AND OF CHOICE — 
WHAT AMOUNTS TO—BURDEN OF PROOF. 


PENNSYLVANIA SUPREME COURT, OCTOBER 2, 1893. 


PRICE v. PRICE. 
A person's domicile is the place where he has his true, fixed and 
permanent home and principal establishment, and to which 
whenever he is absent, he has the intention of returning. 





—_—— 


When one first becomes an independent person he will fing 
himself in possession of a domicile of origin as it is termed: 
by his own act and will he can then acquire for himself a 
legal home or domicile different from that of origin, termeg 
a domicile of choice. This is acquired by actual residence 
coupled with the intention to reside in a given place or 
country, and cannot be acquired in any other way, 
A. was born in West Chester, Pennsylvania, and resided there 
through his childhood and early youth, and afterward rm. 
moved to Philadelphia, where he was engaged in business, 
married and his only child was born. He then removed to 
Brooklyn and resided there for fifteen years, and was em- 
ployed in New York. In June, 1890, being in failing health, he 
resigned his position, purchased a farm in Chester county, 
and took up his abode with his sisters in West Chester. On 
a visit to Brooklyn, where he had gone to attend to 
and removing his property, he was taken ill, and went tog 
hospital, where he remained for several weeks. He then 
returned to West Chester, where he died in August, 
leaving a will which was invalid under the laws of New 
York, and which was admitted to probate by the register of 
wills of Chester county. On appeal by the heir at law the 
Orphans’ Court awarded an issue to try the question of 
domicile, on the trial of which, declarations of the decedent 
as to his intention or non-intention to return to Brooklyn 
were received in evidence. Held, (1) that the question was 
one of fact for the jury. (2) That the burden of proving 
the establishment of a domicile in Chester county was on 
the party alleging it. 





P gyier si of Charles J. Price, plaintiff, from the 

judgment of the Common Pleas of Chester county, 
in a feigned issue awarded by the Orphans’ Court of 
said county, upon appeal from the probate of the will 
of Henry F. Price, deceased, by the register of wills, to 
try the question of the residence of the decedent at the 
time of his death. 


William T. Barber ( Washington Townsend with him), 
for appellant. 


William M. Hayes, for appellee. 


STERRETT, C. J. In obedience to the precept of the 
Orphans’ Court, this feigned issue was formed for the 
purpose of determining the disputed question of fact 
whether, at the time of his decease, in August, 1890, 
Henry F. Price was a resident of and domiciled in 
Pennsylvania. The validity of the testamentary paper 
alleged to be his last will, as well as the jurisdiction of 
the register of wills, in admitting the same to probate, 
depended upon the determination of that question. 
The proponent of said alleged will, the executor therein 
named, was made plaintiff in the issue, and decedent's 
only child was made defendant. In his declaration the 
plaintiff “ averred that said Henry F. Price, at the time 
of his decease, was a legal resident of Pennsylvania,” 
etc. Defendant, in her plea, distinctly traversed that 
averment, and issue was joined thereon. It therefore 
follows that the burden of proof was on the plaintiff, 
and he recognized that fact by proving in the outset 
that decedent was born in West Chester, Pennsyl- 
vania; that about the time he attained his majority he 
embarked in business and acquired a domicile of 
choice in the city of Philadelphia, and after residing 
there for eight or ten years he removed to New York, 
many years ago, and there acquired and maintained 
his second domicile of choice. These facts were con- 
ceded; but it was necessary for plaintiff to go further, 
and he accordingly introduced testimony tending to 
prove that said decedent, less than two months before 
his decease, abandoned his New York domicile, and re- 
sumed his domicile of origin in West Chester, Pennsyl- 
vania, and resided there until he died. This latter 
allegation, that he abandoned his New York domicile, 
etc., was controverted by defendant, who introduced 
testimony tending to prove the contrary. It is not 
our purpose to review or discuss this conflicting testi- 
mony. It is sufficient to say that it bore directly oD 
the issue formed by the pleadings, and was clearly for 
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the exclusive consideration of the jury, whose special 
province was to judge as to the credibility of the wit- 
nesses, weigh the evidence, and determine for them- 
selves whether it was true, as alleged by the plaintiff, 
that the decedent did abandon his New York resi- 
dence and come to West Chester with the intention of 
thenceforth making his permanent home in this State. 
By their verdict in defendant's favor the jury have by 
necessary implication declared that he did not, and 
unless the learned trial judge erred in one or more of 
the particulars complained of, their verdict should not 
be disturbed. 

The question at issue and the different phases thereof 
as presented by the testimony, together with the law 
applicable thereto, were all clearly and accurately 
stated in the general charge and answers to defend- 
ant’s points. In the language of her fourth, seventh 
and eighth points, which were affirmed and not ex- 
cepted to, the following instructions were given: ‘*4. 
If the jury find that the legal residence of Henry F. 
Price was ut the time of his decease in the State of 
New York, the verdict must be for the defendant.” 
“7. Acts alone are not sufficient to constitute resi- 
dence, but it requires acts and intentions combined.” 
“8. The ownership of real estate in Chester county not 
coupled with residence therein is of no value with ref- 
erence tu domicile or residence.”’ The first to seventh 
specifications, inclusive, are to the learned judge’s 
answers to her remaining points, and the eighth and 
ninth are to portions of his charge recited therein re- 
spectively. In affirming the first and second points 
he, in the language thereof, instructed the jury: ‘1. 
Henry F. Price having been a resident of the city of 
Brooklyn, in the State of New York, for more than 
fifteen years prior to June 30, 1890, the burden of proof 
ison the plaintiff in this cause to satisfy you that at 
the time of his death, August 26, 1890, his legal resi- 
dence was other than in the city of Brooklyn afore- 
maid;" and “2. The plaintiff having alleged that the 
legal residence of Henry F. Price at the time of his de- 
cease was in West Chester, said plaintiff must satisfy 
the jury of this fact, otherwise the verdict must be for 
the defendant.”’ 

There was certainly no error in affirming these 
points. It was proved by plaintiff and conceded by 
defendant that Brooklyn, New York, was decedent’s 
chosen domicile for more than fifteen years prior to 
June 30, 1890. In the absence of affirmative proof to 
the contrary, the presumption would be that Brooklyn 
continued to be the place of his legal residence until 
his decease. The defendant was certainly not required 
to prove a negative, especially in view of the pleadings, 
in which, as we have seen, the plaintiff assumed the 
burden of proving the affirmative fact upon which his 
whole case depended. Citation of authority for a 
proposition so self-evident as that is surely not re- 
quired. P 

In view of the evidence we think there is no error in 
either of the other answers to defendant’s points. 
Neither of them requires discussion. We find nothing 
inany of the instructions complained of that is not 
substantially in harmony with the settled principles 
of law relating to the subject of domicile. 

As generally defined, a person's domicile is the place 
where he has his true, fixed and permanent home and 
Principal establishment, and to which, whenever he is 
absent, he has the intention of returning. Beginning 
life as an infant, every person is at first necessarily de- 
pendent. When he becomes an independent person 
he will find himself in possession of a domicile, which 
in most cases will be the place of his birth, or domicile 
of origin as it is termed. By his own act and will he 
ean then acquire for himself a legal home or domicile 
different from that of origin, termed a domicile of 
choice. This is acquired by actual residence, coupled 
with the intention to reside in a given place or country, 





and cannot be acquired in any other way. For that 
purpose residence need not be of long duration. If the 
intention of permanently residing in a particular place 
exists, a residence in pursuance of that intention, 
however short, will establish a domicile. The requi- 
site animus is the present intention of permanent or 
indefinite residence in a given place or country, or, 
negatively expressed, the absence of any present inten- 
tion of not residing there permanently or indefinitely. 
Domicile of origin must be presumed to continue until 
another sole domicile has been acquired by actual resi- 
dence coupled with the intention of abandoning the 
domicile of origin. This change must be animo et 
facto, and the burden of proof is on the party who as- 
serts the change. 5 Am. & Eng. Ene. of Law, 857, 861- 
865, and cases there cited; Hood’s Est., 21 Penn. 106; 
Pfontz v. Comford, 36 id. 421; Reed’s App., 71 id. 378, 
383; Carey's App., 75 id. 201; Hindman’s App., 85 id. 
466, 469; Follweiler v. Lutz, 112 id. 107; Jacobs Domi- 
cile, § 150; Story Conf. of Laws, § 55. 

In those portions of the charge complained of in the 
last two specifications the jury were rightly instructed 
“to recollect all the evidence, to pass upon the credi- 
bility of the witnesses, and then, after considering 
all the evidence, say whether or not Mr. Price had 
changed his residence prior to his death from the city 
of Brooklyn to the borough of West Chester. He did 
not change it to any other place. You cannot go astray 
on that point, for he never went any other place, no 
matter what his intention may have been. His inten- 
tion may have been to go to Birchrunville or Philadel- 
phia, but an intention not carried out, not consum- 
mated by actual removal, amounts to nothing. It does 
not change his residence. His residence would remain 
where it was previous to any such thought or the ex- 
istence of any such intention. * * * if his resi- 
dence was not changed to West Chester it still re- 
mained in Brooklyn.’’ 

Again, ‘‘if the plaintiff has satisfied you that he 
changed his residence in the way I have described 
to you, that the law requires it shall be changed, then 
your verdict will be for the plaintifi£ * * * ” 

The case appears to have been carefully tried. We 
find no error in the instructions given to the jury, If 
they erred in not fiuding according to the weight of 
the evidence, the remedy was in the court below on 
the motion for new trial. That was considered and 
denied, presumably because the trial judge wus satis- 
fied with the verdict. We cannot review his action in 
that regard. 

Judgment affirmed. 


Se een 


WHAT IS A PROMISSORY NOTE? 
TEXAS SUPREME COURT. 


HoaukE v. WILLIAMSON. 


A written obligation that ‘‘on or before May 1, 1888, I promise 
to pay H., or order, one thousand Mex. Silv. Dollars,’’ 
properly signed, is a negotiable promissory note. 


GaAInes, J. This is a question certified to us for de- 
termination by the Court of Civil Appeals for the 
Third Supreme Judicial District. ‘The certificate is as 
follows: **The plaintiff, Hogue, brought suit against 
defendant, Williamson, upon a written obligation, 
which reads as follows: ‘ Saltillo, January 25, 1888. On 
or before May Ist, 1888, I promise to pay C. C. Hogue, or 
order, one thousand Mex. Silv. Dollars. Geo. S. Wil- 
liamson. $1,000 Mex.’ The petition alleges that on 
May 1, 1888, Mexican dollars were each worth eighty- 
five cents in American coin, and plaintiff asks judg- 
ment for $850. He states in his petition that the note 
is payable in Mexican silver dollars. The defendant 


filed a general denial, and also averred in his answer 
under oath that the note sued on was given for money 
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which the plaintiff had won from defendant ina game 
with cards, and was therefore illegal and void. Upon 
the trial in the court below the plaintiff put in evidence 
the written obligation sued on, and proved that on 
May 1, 1888, Mexican silver dolars were worth eighty 
cents each. ‘The plaintiff then rested, and the defend- 
ant introduced no testimony. ‘The court instructed 
the jury to return a verdict for defendant, which was 
done, and judgment entered accordingly. If the in- 
strument .sued on was a promissory note, this was 
error. Newton v. Newton, 77 Tex. 511. With this ex- 
planation, the Court of Civil Appeals for the Third 
Supreme Judicial District certifies and submits to the 
Supreme Court for decision as part of the law of this 
Case, as a new or novel question, the following proposi- 
tion: * Was the burden of proof on the plaintiff, after 
the introduction of the instrument sued on, to show 
non-performance of its obligations by defendant? In 
other words, is the written obligation sued on a prom- 
issory note, obligating its maker to pay a certain sum 
of money? Oris it av ordinary contract for the de- 
livery of acertain commodity? And must the plain- 
tiff, by affirmative testimony, show a breach of the 
contract?” 

We are of the opinion that the instrument in ques- 
tion isa promissory note. It is such in form and in 
substance, unless the fact that the sum payable is ex- 
* pressed in Mexican silver dollars should make a differ- 
ence. Speaking of the sum for which a bill of exchange 
must be drawn, Mr. Chitty says: ‘‘It may be the 
money of any country.” Chit. Bills, 160. Judge Story 
says: “* But, provided the note be for the payment of 
money only, it is wholly immaterial in the currency or 
money of what country it may be payable. Lt may be 
payable in the money or currency of England or France 
or Spain or Holland or Ltaly or of any other country. 
lt may be payable in coins, such as ix pounds sterling, 
livres, turneises, francs, florins, etc., fur in all these 
and the like cases the sum of money to be paid is fixed 
by the par of exchange or the known denomination of 
the currency with reference to the par.” Story Prom. 
Notes, $17. The same rule is distinetly laid down in 
1 Dan. Neg. Lust., §58, and in Tied. Com. Paper, § 29v. 
In view of the opinion of these eminent text writers, 
itis remarkable that we have found but two cases in 
which the question is discussed or decided. In Black 
v. Ward, 27 Mich. 191, it is beld that a note made in 
Michigan, payable in Canada in ‘ Canada currency,” 
is payable in money, and is therefore negotiable. But 
in Thompson v. Sloan, 23 Wend. 71, a uote made in 
New York, und payable there in ‘ Canada currency,” 
was held not negotiable. The court however say: 
“This view of the case is not incompatible with a bill 
or note payable in money of a foreign denomination or 
any other denomination being negotiable, for it can be 
paid in our own coin of equivalent value, to which it is 
always reduced by a recovery. A note payable in 
pounds, shillings and pence, made in any country, is 
but another mode of expressing the amount in dollars 
and cents, and isso understood judicially. ‘The course 
therefore in an action on such instrument is to aver 
and prove the value of the sum expressed in our own 
tenderable coin.’’ This decision was made in 1840, and 
it is to be inferred that at that time the dollar was not 
a denomination of the lawful money of Canada. We 
also infer that when the Michigan case arose this had 
been changed, and the denomination of Canada money 
corresponded with that of the United States. Upon 
this theory it would seem that the cases may be recon- 
ciled. The language quoted from the opinion in 
Thompson v. Sloan, supra, indicates clearly that, if the 
money named in the note had been a denomination of 
Canada money, the ruling would have been different, 
unless, perchance, the word “ currency’? would have 
affected the question. The note we have under con- 


sideration is fur Mexican silver dollars—coins recog- 











nized by the laws of the United States as money of the 
republic of Mexico. Revised Statutes, U. 8., § 3567, 
We conclude that the note sued upon in this case wa 
a negotiable promissory note, and that when the plain. 
tiff offered it in evidence, and proved the value of the 
Mexican dollar at the time of its maturity, he had 
made a prima fucie case; and our opinion will be cer. 
titied accordingly.—Southwestern Reporter. 


——__»—____—— 


SLEEPING-CAR COMPANY’S LIABILITY FOR 
MONEY STOLEN FROM PASSENGER, 

N Pullman Palace Car Company v. Gavin, decided 
in the Supreme Court of ‘Tennessee in June, 1893 
(23S. W. Rep. 70), it was held that a sleeping-car com. 
pany is liable for money stolen from a passenger by the 
porter of acar on which be was travelling. It appeared 
that the money in question had been given to plaintiff 
by the parents of a lady who had been put in his care, 
to pay her travelling expenses, and the court held that 
as the money was rightfully in plaintiff's possession, he 
was entitled to bring an action for its loss. The following 
is from the opinion: *“Ihe lawis well settled that a sleep- 
ing-car company is not acommon carrier. They differ 
radically in the kind of service rendered the public. 
‘The contract of the sleeping-car company is to lodge 
the passenger, while that of the carrier is to carry him, 
Sleeping-car companies are not liable as inukeepers 
for the loss or theft of articles from a guest, for the 
reason that the passenger on a sleeping-car retains the 
exclusive personal possession and control of his valua- 
bles. The company does not undertake to receive the 
property of the guest, but expressly declines to do 80, 
and for this reason is absolved from the liability of an 
innkeeper. It has been so difficult to define the pre- 
cise legal status of this class of public servants, and the 
measure of their accountability, that they have been 
facetiously characterized as ‘flying nondescripts.’ It 
is however universally recognized by the courts that it 
is the duty of a sleeping-car company to maintaina 
careful and continuous watch over the interior of the 
car while the berths are occupied by sleepers. If the 
property of the passenger is stvlen by a fellow passen- 
ger, or by an intruder on the train, in consequence of 
the failure of the company to maintain this careful 
and coutinueous watch, the company will be liable for 
its value. Carpenter v. Railroad Co., 124 N. Y. 58. It 
follows, as a corollary from this proposition, that if the 
servant or agent of the company charged with the 
duty of watching and protecting the property of the 
guest purloins it himself, the company is responsible. 
* * * The second assignment is that the Circuit 
judge erred in finding that the defendant, as a matter 
of law, was liable to the plaintiff for the loss of the 
money, for the reason that one passenger has no right 
to carry upon his person the money of another passen- 
ger, and to hold the defendant company liable for the 
loss. The third assignment of error will be considered 
in connection with the second. ‘The third assignment 
is, viz.: * The evidence shows that the money sued for 
was not the money of Mr. Gavin, but the money of 
Martin Kelly, who was not a passenger upon the cars.’ 
‘The gravamen of this suit is to recover the value of the 
property claimed to have been stolen by the employees 
of the company who were charged with the duty of 
preserving it. As already stated, this money came 
into the hands of Mr. Gavin as a depositary, to be used 
aud expended by him in defraying the travelling ex- 
penses of Miss Kelly. It has been held in this State 
that an actual and exclusive possession by a party, 
even though it be by a wrong-dver, is sufficient to sup- 
port an action of trespass against a mere stranger oF 
wrong-doer, who has neither title to the possession it 
himself, nor authority from the legal owner. Criner 
v. Pike, 2 Head, 397. ‘Ordinarily,’ says the court in 
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that case, ‘the party in possession is either the owner 
of the property, or answerable over to the owner; and 
in either case he is entitled, not only to damages for 
the taking, but also for the value of the property. 
This is the general rule. A defendant has been al- 
lowed to prove in mitigation of damages that the 
goods did not belong to the plaintiff, and that they 
have gone to the use of the true owner, either by being 
restored to him in specie, or taken upon legal process 
inpayment of his debts, for in such case the plaintiff 
isnot answerable over. But Mr. Sedgwick thinks the 
principle of these decisions has been carried quite far 
enough, * * * and that it will not do to permit 
acts of willful or wanton trespass to be excused by the 
defense of outstanding titles in third persons.’ See 
also Logan v. Coal Co., 9 Heisk. 690, where it is held 
that ‘mere possession is a sufficient title upon which 
to maintain trespass against a mere wrong-doer.’ 
Crawford v. Bynum, 7 Yerg. 381. Miss Kelly having 
been placed in charge of Mr. Gavin, the latter had be- 
come the depositary of this money, for the purpose of 
defraying ber current expenses, as they arose upon the 
jouruey. It bas been held that members of the same 
family, travelling together, may carry each other’s ef- 
fects. Dexter v. Railroad Co., 42 N. Y. 326; Curtis v. 
Railroad Co., 74 id. 116. We think that Miss Kelly, 
having been placed in charge of Mr. Gavin, was pro huc 
vice, for the purposes of the journey, a member of his 
family, and that a gentleman in charge of ladies on 
such an occasion was their protector, and the proper 
custodian of their money and personal effects intrusted 
tohim. in this view of the case, we think it unneces- 
sary lo determine whether, at the time the theft was 
committed, the money was the property of Miss Kelly 
or her father, Martin Kelly. The proof shows the 
money was in the actual possession of Gavin, as its 
rightful depositary.”’ 


———_>___ 


A SIAMESE TRIAL FOR WITCHCRAFT. 


RS. ANNA HARRIEITE LEONOWENS was 
born in 1834 in Wales, and was the daughter of 
Thomas M. Crawford, a British officer, who was killed 
by the Sikhs at Lahore. She married Thomas Leon- 
owens, of the British army, and after ber husband’s 
death, she was, in 1863, appointed governess to the chil- 
dren of the King of Siam, and also acted as secretary 
to the Ring in his foreign correspondence. In 1867 she 
tame to the United States, and established a school in 
New York city for the training of kindergarten teach- 
ers. In 1870 she published a book, entitled **’The Eng- 
lish Governess at the Siamese Court.’ So much by 
way of prelude to the following narrative: 

One day after the return of the court from the sum- 
mer palace, Lady Thieng gravely asked Mrs. Leon- 
owens if she had ever practiced surcery or witchcraft, 
telling her that there had been a very powerful sorcer- 
éssin the palace during the King’s absence at Bijrepu- 
tee, who hud conjured away the beautiful Princess 
Vismita, and left in her place a rustic deaf and dumb 
slave girl. Some days later three women, stupefied by 
the foul air of the damp cell in which they had been 
imprisoned, were conducted to the great court hall of 
thetemple of Brahmanee Wade, where the trial for 
Witchoraft was to take place. A procession of royal 
astrologers, wizards and witches, who received hand. 
some salaries from the King, filed into the temple and 
took their places; then came the chief judge of the Su- 
Preme Court and his secretary, to report the trial to 
the King. The prisoners, when brought in, proved to 
be May-Peah, who was the deaf and dumb changeling, 
aud the two handmaidens of the princess. They were 
Ruarded by fifty Amazons. The crowd, who looked 


Upon May-Peah as a veritable witch, was breathless 
With expectation. Conch shells were now blown to 





summon the holy man of the woods, who soon ap- 
peared on the opposite bank of the river, plunged into 
it, and came and took his place beside the prisoners. 
This strange mortal, who lived the life of an orang- 
outang, had a remarkably five sensitive face, and was 
always called to aid the court in its spiritual examina- 
tions. At the command of the judge, the two Ama- 
zons who were on duty on the night of the abduction, 
testified that a tall, dark figure, with a dagger in one 
hand and a ponderous bunch of keys in the other, had 
entered the hall. They saw her go to the cell of the 
princess, open it with one of the mysterious keys, and 
lead her forth. As they were paralyzed, and unable to 
move from the spot, the strange figure reappeared, 
passed by them quickly into the cell, and closed the 
door. To the questions of the wizards May-Peah re- 
turned no answer. At a signal an alarm gong was 
struck immediately behind her, and being taken by 
surprise she turned to see whence the sound came. 
The wily judges then shouted, “It is plain that you 
can speak, for you are not deaf.” She was forthwith 
condemned to all the tortures of the rack. The holy 
man of the woods, on hearing this, uttered a wild cry 
of ** Yah”’ (forbear), and declared that she was power- 
less to speak, because under the influence of witch- 
craft. One of the wise women suggested that some 
magic water should be poured into her mouth. On 
opening it they fell back with horror, and cried 
‘Brahma! Brahma! an evil fiend has torn out her 
tongue.”” Immediately the unhappy woman became 
the object of pity, and even of aduration. The cere- 
mony of exorcism was gone through, and she and her 
companions were fully acquitted of any complicity 
with the devil, each receiving a sum of money and be- 
ing set at liberty. May-Peab’s friends afterward told 
Mrs. Leouowens that it was she who had terrified the 
Amazons, released the princess, and led her to a boat 
in which were the prince and two friends. As there 
was not room for all, May-Peah refused to leave the 
companions of her beloved mistress, and full of terror 
lest, by the dreadful torture which she knew awaited 
her, she might be forced to betray those who were 
dearer to ber than her own life, she with one stroke of 
her dagger deprived herself of the power of ever utter- 
ing an intelligible sound. ‘‘Assuredly,"’ says our au- 
thoress, **so long as men and women shall hold dear 
human courage and devotion in what they believe to 
be a just cause, so long will the memory of this brave 
and self-sacrificing slave girl be cherished.’”’ 


—— + 


DIVORCE IN ENGLAND AND IN IRELAND. 





| has law of divorce is so different in England and 

Ireland that an impartial discussion of the system 
prevailing in each of the two countries may be interest- 
ing. In England the Divorce Court has the power of 
dissolving a marriage on the ground of the wife's adul- 
tery, or of adultery combined with cruelty or desertion 
on the part of the husband. The court may granta 
decree for judicial separation for * desertion without 
cause for two years or upwards.”’ In asuit for dissolu- 
tion of marriage, the adulterer may be made a oo- 
respondent, and damages may be awarded against him 
by the jury. In lreland the procedure is much more 
cumbrous and tedious. If a husband seeks for a 
divorce, he must go through a triple ordeal in order to 
dissolve his marriage and obtain compensation from 
his wife’s seducer. He must bring a petition fora 
divorce a mensd et thoro, bring an action for criminal 
conversation against the adulterer, and go to the 
House of Lords for a private bill. It is unnecessary to 
point out that, under the circumstances, it involves 
considerably more expense for an injured husband to 
obtain full redress in [reland than in England. 

There are persous who rejoice in the difficulties 
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which are placed by the law in Ireland in the way of 
persons seeking to dissolve their marriages. The 
Roman Catholic Church maintains that the marriage 
tie is indissoluble—at least to the extent of preventing 
either of the married persons from remarrying during 
the other’s life-time; and it is supposed by persons 
holding this view that the encouragement of divorce 
has a tendency to lower the moral tone of acommunity. 
There is a great deal too much sentiment and too little 
common sense in this notion. To compel persons 
either to live tugether, or to live apart but without the 
right to contract a fresh union after certain events have 
occurred leading to an inevitable separation, is fre- 
quently to furnish strong temptations toward im- 
morality. One thing is certain—that wherever the 
divorce law has been extended in countries where pre- 
viously it was practically impossible to dissolve a 
marriage, there has been an enormous increase in the 
number of divorces applied for and obtained. It is 
well known that the number of divorce cases disposed 
of every year by the English divorce judges is very 
large. It appears that during the last five years about 
thirty thousand couples have availed themselves of the 
French divorce law. A new bill has lately been intro- 
duced into the French Chamber enabling either of the 
spouses to change a mere judicial separation after three 
years into a complete divorce. It would seem that the 
nutaber of divorces applied forin some of the Aus- 
tralian colonies bas increased to a remarkable extent. 
If the disease doves not exist, itis highiy improbable 
that the remedy would be sought for. 

Some of the matrimonial cases tried in [reland tend 
to show that however pure the majority of Irish homes 
may be, we are not quite free from grave domestic 
scandals. It is not easy to see the logic of compelling 
aman whose wife has been guilty of infidelity to tell 
the story of his wrongs three times over, at enormous 
expense, before he can obtain adequate relief. The 
action for criminal-conversation is even more absurd 
than the action for seduction; and the necessity of ap- 
plying for a divorce bill to the House of Lords is acruel 
thing, which places justice, in such cases, out of the 
reach of all who do not happen to be wealthy. Ifan Irish 
Divorce Act is not absolutely desirable, it would cer- 
tainly be expedient to assimilate the law of the two 
countries in the direction indicated.—I/rish Law Times. 





ee 
THE VALUE OF PRECEDENTS. 


THE Hon. Joseph E. Gary, judge of the Appellate 
Court, in Chicago, delivered an interesting address 

before the recent Congress of Jurisprudence, on the 

value of precedents. Among other things, he said : 

* To take an illustration for mechanics, the adininis- 
tration of the law is like the governor upon a steam 
engine. The govervor produces nothing. It adds noth- 
ing to the effectiveness of the machine. It does not, 
like the balance-wheel, even store up a force with 
which to pass, by momentum, an obstacle. But it is 
ceaselessly on guard against danger; to prevent de- 
struction. So of the administration of the law. It 
produces nothing for the maintenance or ornament of 
life, but stands guard for order in society. 

“The governor of the steam engine, to be of service, 
must act instantly and uniformly. And the adminis- 
tration of the law, to be most beneficial, must be uni- 
form, enforcing every right and redressing every 
wrong, with passionless impartiality. And it must do 
that speedily, while the right enforced or the redress 
of the wrong may yet be of value to the party entitled 
to the aid of the law. 

“A good lawyer, kuowing the facts involved in a case, 
should, so far as the result may depend upon the action 
of one judge, or of many judges, be able to predict, 
with something approaching certainty, what that re- 





sult will be, and how soon it will be reached. All that 
I have said seems so trite and commonplace as to re 
quire apology for the time I have taken. 

“T have been prompted tu say it by the fact that, at 
the sixteenth annual meeting of the Illinois State Bar 
Association, held at Springfield last January, two gen- 
tlemen of our profession, both venerable for their 
years and purity of character, eminent by their talents 
and learning, and distinguished by long careers of 
public service, in addresses before that association, ex- 
pressed sentiments so diverse to the value of prece- 
dents, that the topic assumed to me a new import- 
ance. 

* Two more honored names of living men are not in 
the annals of Illinois than those of John Dean Caton 
and Lyman Trumbull, each an ex-judge of the Supreme 
Court of the State. 

** Judge Caton said: ‘ Precedents or previous decis- 
ions involving the same principles, have, among the 
ancients as well as moderns, constituted the great body 
of the laws in all civilized countries, and so they will 
continue to do, so long as the advancement of civiliza- 
tion shall continue.’ 

* Judge Trumbull said: ‘Precedents are only useful 
as aids in arriving at what is right, and should not be 
followed because they have been set in former times, 
unless founded upon right and justice. * * * Ifwe 
would have great lawyers and great judges, they must 
be men of originalideas, capable of reasoning from 
principle, and not mere copyists. What we need are 
leaders, not followers.’ 

‘Concurring with Judge Caton, I have no comment 
to make upon what he said; but it seems to me that the 
language of Judge Trumbull may be wrested to pro- 
duce bad results. Most judges and practicing lawyers 
are much his juniors. If they are not to follow prece- 
dents, they may indolently save much labor by not 
looking forthem. Any man finding himself in a place 
where, for atime at least, his opinions are to guide, 
may easily mistake himself for a leader. If he bea 
judge, and goverued by his own original ideas of right 
and justice, not following precedents, his judgments 
will be as uncertain as the verdicts of juries. 

“ No lawyer can advise his client either as to the ef- 
fect of past transactions or as to future conduct unless 
precedents guide.”’ 


—_— 


MRS. BESANT ON LORD COLERIDGE. 


N her interesting autobiography, entitled “ Through 
Storm to Peace,’’ which is now appearing in the 
Weekly Sun, Mrs. Annie Besant pays a feeling tribute 
to Lord Coleridge’s keen sense of justice. Dealing last 
week with the blasphemy prosecution instituted by Sir 
Henrs Tyler against Mr. Bradlaugh and the editor 
and publisher of the Freethinier, she writes: ** The bias- 
phemy trial of Mr. Bradlaugh, Mr. Fvote and Mr. 
Ramsey now came on, but this time in the Queen’s 
Bench, before Lord Chief Justice Coleridge. I had the 
honor of sitting between Mr. Bradlaugh and Mr. Foote, 
charged with the duty of having ready for the former 
all his references, and with a duplicate brief to mark 
off, point after point, as he dealt withit. Messrs. Foote 
and Ramsey were brought up in custody, but were 
brave and bright, with courage unbroken. Mr. Brad- 
laugh applied to have his case taken separately, a8 he 
denied responsibility for the paper, and the judge 
granted the application. It was clearly proved that 
he and I, the * Freethought Publishing Company,’ had 
never had any thing to do with the production of the 
paper; that until November, 1881, we published it, and 
then refused to publish it any longer; that the reason 
for refusal was the addition of comic Bible illustra 
tions as a feature of the paper. I was called as witness, 
and began with a difficulty; claiming to affirm, I was 
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asked by the judge if the oath would not be binding on 
my conscience. [answered that any promise was bind- 
ing on me whatever the form, and after some little ar- 
gument the judge found a way out of the insulting 
form by asking whether ‘the invocation of the Deity 
added any thing to it of a binding nature—added 
any sanctity?’ ‘None, my lord,’ was the prompt re- 
ply, and I was allowed to affirm. Sir Hardinge Gif- 
fard subjected me to avery stringent cross-examina- 
tion, doing his best to entangle me, but the perfect 
frankness of ny answers broke all his weapons of 
finesse and innuendo. The summing up by Lord Cole- 
ridge was perfect in eloquence, in thought, in feeling. 
Nothing more touching could be imagined than the 
conflict between the real religious feeling, abhorrent 
of heresy, and the determination to be just, despite all 
prejudice; the earnest effort lest the prejudice be felt 
asa Christian should weigh also in the minds of the 
jury, and should cause them to pervert justice. The 
absolute pleading to them to do what was right, 
and not to admit against the unbeliever, what they 
would notadmit in ordinary cases. Then the protest 
against prosecution of opinions; the admission of the 
difficulties in the Hebrew scriptures, and the pathetic 
fear lest by persecution the ‘sacred truths might be 
struck through the sides of those who are their ene- 
mies.” For intellectual clearness and moral elevation 
thisexquisite piece of eloquence, delivered in a voice 
of silvery beauty, would be bard to excel, and Lord 
Coleridge did this piece of service to the religion so 
dear to his heart, that he showed that a Christian judge 
could be just and righteous in dealing with a foe of his 
creed. There was a time of terrible strain waiting for 
the verdict, and when at last it came, ‘Not guilty,’ a 
sharp clap of applause hailed it, sternly and rightly re- 
proved by the judge.”’ 


THE TAXATION OF PATENTS. 


N the case of the Edison Electric Iluminating Com- 
pany, just decided by the Court of Appeals, that 
corporation had been taxed upon $1,000,000 as being 
the true value of its property which was liable to taxa- 
tion under the laws of this State. 

This assessment was sustained in the lower courts, 
but has been set aside by the Court of Appeals on the 
ground that there was no evidence before the commis- 
sioners of taxes to sustain it. More than two millions 
of the capital stock of the Edison company was issued 
to Mr. Edison for patent rights; and it was argued by 
the counsel for the company that this portion of the 
capital was not taxable, inasmuch as a State possessed 
no authority to impose a tax upon money represented 
by patents issued by the United States. 

The Court of Appeals disposed of the case in favor of 
the Edison company, without passing upon this par- 
ticular point, saying: 

This question as to the validity of the taxation by or under 
State authority of patents issued by the United States for new 
and useful inventions is a most important one. We do not 
think it necessary to decide it in this case, for the reason that 
we regard the assessment as clearly erroneous even upon the 
assumption that the patents are taxable. 

This language, which is used by Judge Rufus W. 
Peckham, delivering the unanimous opinion of the 
court, is the plainest sort of intimation that there-is 
serious doubt whether a State can tax corporate prop- 
erty so far as it consists of patents. In view of the 
Suggestion, coming from such a source, it can hardly 
be long before the question will be presented in such a 
Way as to demand a decision. We should hardly have 


Supposed however that the question was debatable. 
The Supreme Court of the United States has held that 
patented articles are subject to the police power of the 
several States, and we are unable to see why they are 





not equally subject to the taxing power, so long as no 
distinction is made against patents as such. If it may 
be said that the power of taxation as applied to patents 
could be used by the State in such a way as to deprive 
the patents of any value, the same argument is applica- 
ble to the exercise of the police power. In a case 
which arose in Kentucky, the State inspector con- 
demned a patented burning oil as being unsafe for il- 
luminating purposes, and the vendor was fined for of- 
fering it for sale. The Supreme Court at Washington 
decided that the statute of Kentucky under which the 
fine was imposed was a police regulation relating ex- 
clusively to the internal trade of the State, and it did 
not intrench upon any authority in respect to patents 
which was vested in the national government. Never- 
theless it will be perceived that the effect of enforcing 
the State statute was to render the patent for this par- 
ticular oil absolutely worthless within the limits of the 
commonwealth of Kentucky.—New York Sun. 





+> 


THE JUDGE’SCARRIAGE—HOW A MARSHAL 
GETS IT PAID FOR. 


TTORNEY-GENERAL OLNFY tells the following 
story about Mr. Justice Gray of the United States 
Supreme Court. Judge Gray prefers riding to walk- 
ing and a carriage or cab to a street car. When he first 
held court in Boston he asked the United States mar- 
shal to provide him with acarriage to transport him 
from bis hotel to the court and back to the hotel after 
the day’s session. The marshal was commendably 
prompt and cheerful in complying with the wishes of 
the distinguished jurist. From Boston Judge Gray 
went to Providence to hold court. He asked the 
United States marshal there to provide him with a 
carriage to carry him back and forth. The marshal 
said he could not do so without paying for the vehicle 
out of his own pocket. 

“Why, how’s that?’’ exclaimed the astonished ju- 
rist. 

“The department would not allow the account, and 
I'll have to pay it,’’ explained the marshal. 

“But the marshal at Boston furnished me with a 
carriage and had no trouble with bis accounts,” said 
Judge Gray. 

“I don’t see how he did it,” protested the Provi- 
dence marshal. “I know if I tried it, that item in my 
accounts would be disallowed.’’ 

** Very well,” said Judge Gray. ‘Of course, I don't 
want you to pay for my carriage,”’ and he paid it him- 
self, and the incident closed as far as he was con- 
cerned. 

Not so with the Providence marshal. He wrote to 
the Boston marshal and asked him how he had man- 
aged to have his charge for a carriage for Judge Gray’s 
use between the hotel and the court-house allowed by 
the department here. 

“Easy enough,” wrote the Boston man in reply. 
“*Tt’s plain,” he continued, ‘that you've not been 
marshal long. 1 provided Judge Gray with a carriage 
and my accounts went through the department with- 
out any trouble. You see I put the item of the judge’s 
carriage under the head of ‘care and transportation of 
prisoners.’ ’— Washington Post. 





HOMICIDAL CRANKS. 


HE recent shocking murder of Mayor Harrison calls 
attention again to the danger to which society is 
subjected by the half-mad. The name which science 
gives to their malady is paranoia persecutoria. It is not 
however so much a real disease as it is an inherent de- 
fect in the structure of the brain. This defect exists in 
many,. but it is overcome and controlled by education 
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and training. In the homicidal paranoiac natural de- 
fects and natural bad propensities are increased by bad 
habits of life and thought. For example, by the over- 
indulgence in alcohol, tobacco and excitable harangu- 
ing, a man who has simply exaggerated political views 
becomes a political criminal or a murderer. The ques- 
tion naturally arises, whether the homicida paranoiao 
has come with us to stay and to increase in numbers 
and activity. Already it is necessary for public men 
to exercise care in admitting people to audience, and 
the life of the American millionnaire or high political 
functionary is, perhaps, already quite as uneasy as that 
of the Czar of Russia. 

We see no immediate prospect of relief from this con- 
dition of things. Certainly lynching will do no good, 
though so strongly recommended by many. Whether 
such people should be hanged is a question to be de- 
cided in each individual case. In some instances it is 
surely necessary and helpful, even if from our stand- 
point it seems cruel. But cranks and paranoiacs will 
not be suppressed by hanging, because they often love 
notoriety more than they fear death, or are impelled 
to their act by a morbid instinct which no prospect of 
future punishment can suppress. The paranoiac is the 
result of bad breeding, and he will flourish as long as 
neurotic people intermarry and give birth to children 
whose morbid tendencies are allowed to develop. To 
prevent the increase of the paranoiacs we need good 
fathers and mothers.—Medical Record. 








LORD BEACONSFIELD'S LEGAL CAREER. 


[* was in Frederick’s place, Old Jewry, says the St. 
James Gazette, that “D’ Israeli the Younger’ was 
articled to a solicitor in 1821, ‘‘at an age when those who 
afterward became his contemporaries in public life 
were matriculating at the universities.’’ Atthat time 
his father resided at Bloomsbury square, in a commo- 
dious house still standing at the corner of Hart street. 
His articles of clerkship are dated November 10, 1821, 
and are between “William Stevens, attorney-at-law, 
of the one part, and Isaac D'Israeli, of Bloomsbury 
square, Esquire, and Benjamin D'Israeli, son of the 
said Isaac D' Israeli, of the other part.’’ In the register 
of the King’s Bench master's office, the entry referring 
to the document is No. 2953, and its execution is proved 
and the usual affidavit made by J. F. Benyon before 
Mr. J. Bayley, at his chambers in Serjeant’s Inn, on the 
13th November, 1821. This affidavit respecting the arti- 
cles proceeds to state in the quaint legal phraseology 
of the day that the said Benjamin D’ Israeli, “ for the 
consideration therein mentioned did put, place and 
bind himself clerk to the said William Stevens, to 
serve him in the profession of an attorney-at-law and a 
solicitor in Chancery, from the date of the said inden- 
ture for the term of five years from hence next ensu- 
ing, and fully to be compleat and ended, and which 
said indenture was in due form of law executed by the 
said William Stevens, Isaac D’Israeli and Benjamin 
D'Israeli in the presence of this deponent and James 
Joyce, clerks to the firm of Swain, Stevens, Maples, 
Pearse & Hunt.’’ There was duly paid on this inden- 
ture stamp duty amounting to £120, being half as much 
again as itis at present. In this queer little apartment, 
ten feet square, and at this identical table, with its 
well-worn old deal slope, on which the initials *‘B. D.”’ 
are neatly carved—doubtless by his own hand—young 
D’Israeli assiduously worked, chiefly under the direc- 
tion of the late Mr. Thomas Maples, an old friend of 
his father and mother. So much ability did he de- 
velop that the elder D’Israeli was advised to send him 
to the bar. However, this idea was followed up only 
to the extent of his becoming nominally a pupil of a 
relative—the eminent conveyancer, Mr. Nathaniel 
Basevi—and of his entering as a student in Lincoln’s 
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Inn. At Frederick’s place he remained until the be. 
ginning of 1825, and bere his strictly legal career may 
be said to have terminated.—Luw Times. 


—_—__—____—. 


ADVERTISING LAWYERS IN JAPAN. 


N England the briefless barrister has no means of 
making known his gifts and graces to the world, 
He must not advertise. If he did, he would probably 
be disbarred. The College of Surgeons removed from 
its rollsa surgeon-dentist who had the audacity to pro- 
claim the virtues of his method of treating teeth. The 
briefless one must marry the rich attorney’s elderly 
ugly daughter, like the gentleman in Mr. Gilbert's 
song, or he must trust to social influences to secure the 
favor of solicitors, without which, fortune is impoggi- 
ble. The bar in England has not yet reached the revo. 
lutionary stage of sanctioning direct communication 
between barristers and clients, and though the brief. 
less may know a most interesting case in which he 
might distinguish himself for the asking, this must be 
done through a solicitor or not at all. They manage 
these things better in Japan. There the barristers 
advertise openly in the newspapers, and, not content 
with a simple announcement of their pretensions, they 
resort to the arts with which the science of advertise- 
ment has made us familiar. You see what appears to 
be an illustrated tale in an illustrated journal. It 
begins well. There are some striking incidents, and 
you are just becoming thoroughly absorbed whena 
sudden allusion to pills or syrup brings you up short, 
The spell is broken, and you are face to face with the 
unsuspected advertiser and his wares. At Tokio a 
barrister advertises for a wife, some “* high-class lady 
who is disposed to share grief with me, and know the 
pleasure of growing old together.’’ How the lady can 
grow old together remains to be explained. She must 
give a sketch of her antecedents, send ber photograph, 
and also her songs and poems, in which she is appa- 
rently expected to be proficient. It is not seriously be- 
lieved in Tokio that this barrister really wants a wife; 
what he does want isa client. Another professional 
trumpeter.is said to have declared publicly that he is 
the “ most unskillful lawyer in the world,” and thut 
the people who consult him are fools, though he has 
the repute of great ability. This would seem a some- 
what dangerous method of advertisement, as the gen- 
eral experience of litigation, even in Japan, cannot 
make people enthusiastic about law or lawyers. We 
should say that the advertisement for a wife is more 
likely to command lucrative attention than the too 
astute gentleman who, by calling his clients fools, may 
excite a suspicion that he is not far wrong.—Eastern 
Daily Press. 
—_——_—____—_——- 


UNITED STATES DIVORCES IN CANADA. 


CCORDING to the daily press, on the trial of Nel- 
son Sheals at Toronto on September 29, for bigamy, 
Judge McDougall refused to recognize divorces pro- 
cured in the United States, and stated that they could 
not be accepted in Canadian courts or as dissolving 
marriage ties. The prisoner set up as a defense that 
his first wife, whom he married in Canada in 1887, had 
procured a divorce in New York, and he consequently 
considered himself free to marry again in Canada in 
1891, though his first wife was still living. He is now 
a “sadder and a wiser man.’’—Western Law Times of 
Canada, October, 1893. 


—_—_>_—————_. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CITY ORDINANCES—REGULATING PRICE OF NATURAL 
GAS.—In Lewisville Natural Gas Co. v. State, ex rel 
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Reynolds, decided in the Supreme Court of Indiana, in 
September, 1893 (34 N. E. R. 702), it was decided that 
municipal corporations of that State have no power to 
fix by ordinance the price at which natural gas shall 
be supplied to consumers, either at common law or 
under a statute passed in 1887, in enacting which the 
court held that the Legislature intended simply an ex- 
ercise of the police power. 


CRIMINAL LAW — MURDER — MALICE.—A special 
charge to the effect “that to find the accused guilty of 
murder it is necessary that a malicious intent to kill 
existed at least five minutes before the killing,’’ was 
correctly refused. There is no human gauge by which 
the duration of intent can be measured. If the killing 
was with the malicious intent to kill, the case was one 
of murder, although that malicious intention was 
formed at the moment of striking the fatal blow. State 
y. Ashley (La.), 138 South. Rep. 738. 


LIBEL—INJUNCTION. —An injunction will not be 
granted, except in the case of a trade libel, until the 
case has been submitted toa jury, per Kekewich, J., 
in Lee v. Gibbings (1892). But in cases of trade libels 
ifthe plaintiff can show that the words complained of 
are untrue, and that, unless restrained, such state- 
ments will cause immediate injury to person or prop- 
erty, an interim injunction will be granted. Collard 
y. Marshall (1892), 1 Ch. 571, where defendant was re- 
strained from issuing a placard stating that there was 
a strike and that the plaintiffs pursued a system of 
sweating, the statement being held to be untrue. 


MUNICIPAL CORPORATION—OBSTRUCTING ENTRANCE 
To HOUSE.—In Hickey v. City of Waltham and others, 
decided in the Supreme Judicial Court of Massachu- 
setts, in September, 1893 (34 N. E. R. 681), it appeared 
that plaintiff broke her ankle in attempting to cross a 
pile of earth in front of her house, placed there during 
excavations for the building of a sewer by the defend- 
aut city. The contractors were also made parties de- 
fendant to the suit. It was held that the questions of 
defendants’ negligence and plaintiff's contributory 
negligence were for the"jury. 


PRIVATE RAILROAD SWITCH — USE BY RAILROAD 
COMPANY—MEASURE OF DAMAGES.—In Louisville, N. 
A. & C. Ry. Co. v. Malott, decided in the Supreme 
Court of [Indiana in September, 1893 (34 N. E. R. 709), 
the court held as follows: “1. Where a land-owner 
conveys to astone company a tract of land, together 
with a right of way over another tract, on which to 
construct a railroad switch to connect the land granted 
with a certain railroad, the easement is appendant to 
the land granted, and the railroad company has no 
right to use the switch constructed thereon for its own 
general purposes. (2) In an action by such grantor 
against the railroad company for damages for using 


such switch for its own purposes, the difference be-' 


tween the rental value of plaintiff's land with the right 
of way used only in connection with the land granted 
tothe stone company, and the rental value with the 
Tight of way used by defendant for its own purposes 
also, is the proper measure of damages.” 


RAILROAD COMPANY—INJURY TO PERSON—LICENSEE 
—NEGLIGENCE.—In an action against a switching com- 
pany for injuries received by a person while walking 
on its track, it appeared that persons were accustomed 
to walk on the track, and that this had been done to 
such an extent that between the rails near where 
Plaintiff was injured there was a path worn by pedes- 
trians, while the ground on either side was so incum- 
bered as to make it inconvenient to walk outside the 
track. Held, that the question whether defendant 
licensed the public to walk on the track, or acquiesced 
inauch use thereof, was for the jury. Johnson v. Lake 
Superior Terminal & Transfer Ry. Co. (Wis.), 56 N. W. 
Rep.,161. 





RIGHTS OF MINORITY STOCKHOLDERS.—In Pondir v. 
N. Y., L. E. & W. R. R., decided in the New York Su- 
preme Court, General Term, October, 1893, it was held 
(1) the acquisition, without adequate consideration, 
by one corporation of the property of another, in 
which it owns a majority of the capital stock, is, when 
consummated by means of a board of directors elected 
and controlled by the vendee company, a fraud upon 
the vendor company and its stockholders, which, when 
exposed, should be condemned by the courts, and the 
parties thereto held to account. (2) The minority 
stockholders may, upon default of their corporation 
to bring an action to redress such a wrong, maintain 
the action themselves, either to set aside the deed or 
for an accounting. (3) Inan action against the parties 
to the fraud, to compel them to account as trustees ex 
maleficio, the subsequent parties and lienors are not nec- 
essary parties. A different rule however would prevail 
if the action was to set aside the deed and divest the 
purchaser of the property. (4) The discharge of a re- 
ceiver of a corporation does not relieve him from lia- 
bility to account as to matters not contained in his 
accounts. 


RIGHT TO VOTE sTocK.— The Supreme Court of 
Minnesota has recently decided that where stock is 
transferable only on the books of the corporation, the 
person in whose name the stock stands is entitled to 
vote it even though he has sold his stock and parted 
with his stock certificate, and that in such case the 
books of the corporation are conclusive upon the ques- 
tion as to who is entitled to vote the stock. Morrill v. 
Little Falls Mfg. Co., 55 N. W. Rep. 547. 


SLANDER.—To say of a town councillor that he is an 
habitual drunkard and unfit for the council is not ac- 
tionable, without proof of special damage, as if true it 
would not lead to his removal from his office. Alex- 
ander v. Jenkins (1892), 1 Q. B. (C. A.) 797. Note.— 
The office of town councillor in England is not one of 
profit. 





CORRESPONDENCE. 


THE BAR ASSOCIATION OF THE DISTRICT OF 
COLUMBIA VINDICATED. 


Editor of the Albany Law Journal: 

In your summary of the report ‘‘on bar associations 
in general,” by Mr. Ralph Stone, secretary of the 
Michigan Bar Association, published in the Law 
JOURNAL for October 14, 1893, injustice is done to the 
Bar Association of the District of Columbia by lend- 
ing currency to Mr. Stone’s remark that this associa. 
tion gives no sign of activity except its ‘‘ annual shad- 
bake,” “‘attended by the members of the Supreme 

Yourt,” “* which is ‘a very popular affair.’ ”’ 

It may surprise you to learn that the Bar Association 
of the District of Columbia has never given a shad-bake, 
aunual, semi-annual, quarterly or monthly, and it is to 
be hoped, for the credit of the Michigan Bar Associa- 
tion, that Mr. Stone’s remarks in his report about the 
other bar associations of the country are not char- 
acterized by the same inaccuracy as he displays with 
reference to the Bar Association of this District. 

If Mr. Stone had been sufficiently particular about 
his premises, he would have found that the “ annual 
shad-bake” to which he alludes is an entertainment 
gotten up by the members of the District bar at large 
and that the District Bar Association, as an organiza- 
tion, has nothing to do with it. 

The insinuation made by Mr. Stone that the Bar 
Association of this District is doing nothing at all to pro- 
mote the objects for which it was created is equally des- 
titute of foundation. 

If this association had done nothing but furnish an 
important facility to the administration of justice here 
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by establishing a valuable working law library of some- 
thing over seven thousand volumes, to which all the 
judges have as free access as the members of the asso- 
ciation and which is kept up by constant additions, the 
association might point to that result alone as a com- 
plete refutation of Mr. Stone’s disparaging insinuation. 

But thatisnotall. The association has shown much 
activity in promoting law reform in the District, and it 
will not be denied that the recent act of Congress of 
Pebruary 9, 1893, establishing ‘fa Court of Appeals for 
the District of Columbia” is dua largely to the exer- 
tions of the association to take away the reproach of 
delays of justice in this District, and the new court, 
thus established, having had an auspicious commence- 
ment in the three able and learned judges appointed 
by President Cleveland, I see no reason why the Bar 
Association of the District may not well be said to 
have done good service in the cause of law reform and 
to deserve to stand by the side of the Bar Association 
of Michigan with Mr. Stone into the bargain. 

I might refer to other evidences of life and activity 
in the Bar Association of this District, but enough has 
been said to show that the unfortunate insinuations of 
the secretary of the Michigan Bar Association are des- 
titute of foundation. 

You will, [doubt not, give this communication a 
place in your journal, at an early day. 

WixiiaM A. Maury. 

WASHINGTON, D. C., October 28, 1893. 


Se 


NOTES. 
JUDGE, in crossing the Irish channel one stormy 
night, knocked against a well-known witty lawyer 
who was suffering terribly from seasickness. “Can I 
do any thing for you?” said the judge. ** Yes,” gasped 
the seasick lawyer. “I wish your Lordship would 
overrule this motion.” 


' The recent congress of women lawyers developed the 
interesting and somewhat surprising fact that there 
are one hundred and ten of the fair sex who have been 
admitted tothe barin this country. Of these, eight 
are qualified to practice before the Supreme Court of 
the United States. 


Atacertain sessions of the peace there figured ina 
case a deaf witness, a deaf prisoner, and a deaf judge. 
To establish communication between all three the evi- 
dence was given first toan usher, who repeated it to 
the judge, while a warder in the dock repeated it to 
the prisoner.—English Law Journal. 


Tourist—“I notice you charge different prices for 
seats in your omnibus. How is that?” Omnibus 
Driver— “It’s this wav. When we get to a hill 
the first-class passengers may keep their seats, the 
second-class passengers must get out, and the third- 
class passengers must shove behind.’”’-—Fliegende Bla- 
etter. 


Lord Denman, who is eighty-eight years old, appears 
in the House of Lords dressed ina peculiar manner. 
He wears a blue velvet skull cap, lavender gloves and 
a Scotch plaid; he is very deaf, and moves about from 
seat to seat to be as near the speaker as possible. His 
appearance causes much amusement, but thisin no way 
seems to disconcert him. 


A young lawyer talked about four hours to an Indiana 
jury, who felt like Ivnching him. His opponent, a 
grizzled old professional, arose, looked sweetly at the 
judge, and said: ‘Your honor, I will follow the ex- 
ample of my young friend, who has just finished, and 
submit the case without argument.” Then he sat 


We wonder whether our readers know that there jg 
stillin Great Britain an island where rent is paid in 
kind. The inhabitants of the Isle of St. Kildastill pay 
rent to the MacLeod of MacLeod in feathers and wool, 
Sheep and wild seafowl are the only, so to speak, “in. 
dustries:” money does not exist, hence the rent ig 
paid to the factor once a year in feathers and wool,— 
Law Times. 


Some of our contemporaries have taken up the sub- 
ject of the waste of time in judges reading their written 
judgments. It does no good and it undoubtedly takes 
up time. We suggest that the law is sufficiently 
obeyed if the judge says, ‘“‘for the reasons here re- 
corded I dismiss this suit with costs’? and leaves the 
bar to peruse his written judgment at their leisure. 
This course is followed by some judges and it certainly 
saves time.—Indian Jurist. 


Twenty years ago Chief Justice Fuller was practicing 
before Judge McArthur in Chicago. In his speech be- 
fore the judge he pleaded his client’s ignorance of the 
law in extenuation of an offense he had committed. 
The judge said, ‘“‘Every man is presumed to know the 
law, Mr. Fuller.” “‘I am aware of that, your honor,” 
responded Mr. Fuller. ‘‘Every shoemaker, tailor, me- 
chanio and illiterate laborer is presumed to know the 
law. Yes, every manis presumed to know it, except 
judges of the Supreme Court, and we bave a Court 
of Appeals to correct their mistakes.’’ 


From a stenographer not yet very familiar with law 
terms, a propositiou dictated in reference to a defense 
of unavoidable accident, or “fact of God,” came back 
with the neatly typewritten statement that ‘it was 
occasioned by the active God, which no human agency 
could have foreseen or prevented.’’ Another stenog- 
rapher, notwithstanding much experience in courts 
and elsewhere, once tried to make the Digester say 
that certain conduct would “ constipate an act of bank- 
ruptcy.” But unfortunately for the business world 
nothing has ever been found that could do that.—Law- 
yers’ General Digest. 


Ata recent meeting of the Law Students’ Society in 
London, the subject for the evening was a debate on 
the following moot point: ‘ A., a bachelor, sends B., a 
spinster, a valentine, in which the following words 
were printed :— 

*T have loved you all my life, 

So will you be my own dear wife?’ 
And she answers in the affirmative. Is there a suffici- 
ent contract on which to base an action for breach of 
promise of marriage?” —Mr. Hoyle opened in the affir- 
mative, and Mr. Marshall took the negative.—All pres- 
ent joined in the debate, and the chairman having 
summed up the various arguments, the question was 
decided in the negative by a majority of two. 


It so happened that a certain well-known lawyer, 
who for narrative purposes shall be nameless, came into 
the official presence of a learned judge whose cognomen 
shall likewise be discreetly veiled. The lawyer did uot 
arrive alone. He was accompanied by a large number 
of previously encompassed drinks, and, in the language 
of the pave, a symphonic “ brannigan ” was concealed 
about his person. ‘Mr. ——,” remarked the Solon, 
“T am astonished to see you in such a condition.” 
“Dishun!” sighed the lawyer, ‘ Wazzer matter?” 
“There is no need of explaining, sir.’’ ‘ Yesher is, 
You ’tack my condishun—wazzer matter wish it?” 
“To be plain, Mr. —-, you are very drunk.” sea i 
honor,” responded the inebriate one, after a moment's 
pause, “I’ve been prac’sing here for fifteen years, an 
that’s the firsh o’rect decishun I ever heard in this 
court.”” It cost him something for contempt. —Wash- 





down, and the silence was large and oppressive. 


ington Law Reporter. 
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CURRENT TOPICS. 





HAT the New York sensational dailies call an 

‘‘ epidemic of crank violence ” has followed 

the assassination of Mayor Harrison in Chicago. 
The fact is however that Prendergast’s predecessors 
were as numerous as his successors. Within a short 
period ante-dating Mayor Harrison's murder we had 
heard of many attempts to commit similar crimes. 
Prime Minister Gladstone had a narrow escape at 
the door of his own house not many months ago. 
Rev. Dr. John Hall, of New York, was murderously 
assailed near his own church quite recently. Mr. 
Russell Sage missed assassination by the bomb- 
thrower, Norcross, almost as by a miracle, a little 
overa yearago. Mr. Mackay, the Bonanza King, 
was almost killed by another of the same breed of 
bravos only a few months since. The attempted 
murder of Mr. Frick, at the Carnegie mills, in 
Homestead, is also fresh in the public mind. It is 
quite idle therefore to treat Prendergast as the 
originator of a period of activity‘in assassination, 
and to talk of subsequent attempts on the lives of 
prominent men as if they were all patterned after 
his deed and caused by an insane impulse to copy 
it, The deplorable truth is that society has long 
tolerated the violent and bloody suggestions of rabid 
and worthless agitators and demagogues, and these 
suggestions have been bearing and are still bearing 
their natural fruit. The theory of ‘‘ uncontrollable 
impulse”? must be sternly rejected or no citizen’s 
life will be safe. It is a fact worth thinking about, 
that until Mr. Gladstone’s recent experience, no 
English prime minister’s life had been attempted 
since Prime Minister Perceval was shot down by 
the assassin, John Bellingham, on the evening of 
May 11, 1811. As usual, Bellingham set up as an 
irresponsible ‘crank ” as soon as he had done his 
dastardly work, which was conceived and carried 
out in very much the same fashion that Prendergast 
planned and carried out the killing of Mayor Har- 


tison. But English law has no respect for the’ 


“crank” theory, and its vengeance swiftly over- 
took Bellingham. One week from the day on 
which he killed Perceval his own dead body was 
on the dissecting table. England had indicted, 
tried, convicted, sentenced and hanged him, all in 
proper order and due form, within: seven days, 
minus ten hours. Irresponsible ‘‘ cranks” took that 
lesson to heart, and English public men have rarely 
been the objects of their ‘‘ uncontrollable impulses ” 
since, 


The fifteen superior judges of England were 
called upon by Parliament in 1848 to clearly define 
What constituted insanity of the kind that excused 
assassins from full responsibility for their crimes. 
This was done because of the case of Daniel Mc- 
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Naughten, who in that year was acquitted on the 
ground of insanity for the murder of Mr. Drum- 
mond, the private secretary of Sir Robert Peel. 
English public opinion was so incensed over that 
acquittal that a stricter definition of legal insanity 
was demanded. The fifteen judges, in response to 
this call, laid down a clear and explicit rule, as 
follows: ‘‘That to establish a defense on the ground 
of insanity, it must be clearly proved that, at the 
time of the committing of the act, the party accused 
was laboring under such a defect of reason, from 
disease of the mind, as not to know the nature and 
quality of the act he was doing; or, if he did know 
it, that he did not know he was doing what was 
wrong.” That remains the English legal test of 
insanity. If the assassin knows what he is doing, 
and knows that it is contrary to the law of the land, 
then England holds him responsible, and three 
weeks, or five at most, is all the time she permits to 
elapse before he pays the penalty of death. In cases 
like Prendergast’s there is nothing to be gained, 
and much to be lost, by the long delays which the 
usual processes of trial interpose between the crime 
and its just penalty. There can be no doubt of the 
facts. No problem of circumstantial evidence is 
to be solved. The deed is openly done. The man 
who does it is taken in the act. There is only one 
plea —irresponsibility. That could be settled, if 
our laws were umended to allow it, as well in twenty 
days asin twenty months. And itshould be settled 
without resort to the subtle, quibbling, hair-splitting 
arguments of medical experts, and by the plain 
rules above quoted from the highest English au- 
thorities: (1) Did the man know what he was doing 
when he killed his victim? (2) And did he know 
that it was wrong, in the sense only that it was 
contrary to the law of the land? Evidence to show 
that an assassin had on various occasions acted 
strangely, talked wildly, fancied he had a wrong to 
redress, and hinted that his victim was his enemy 
and must be ‘‘removed”—all such nonsensical 
farrago ought to be ruled out in our courts as well 
as in those of England. The only safe thing to do 
is to stick to the text of common sense in all such 
cases. Did he know what he was about? Did he 
understand it was unlawful? If ‘‘ yes” is the answer 
to both questions, refined speculations as to his 
‘‘ moral obliquity,” or his ‘‘ uncontrollable impulse ” 
should be left to the scientific and philosophic 
societies to discuss, and, as far as the assassin him- 
self is concerned, to the consideration of the only 
power whose wisdom, being infinite, is competent 
to pass upon them with certainty. 


It has been doubted by distinguished minds 
whether any man lives, or ever has lived, wholly 
free from a taint of mental unsoundness on all 
topics, at all times, and under all circumstances. 
Dr. Johnson declared that ‘‘all power of fancy over 
reason is a degree of insanity,” and Montaigne 
affirmed that between madness and genius there is 
but ‘‘a half turn of the toe.” Our ordinary life 
borders ‘all the time on insanity, according to the 
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philosopher Taine, ‘‘and we cross the frontier in 
some part of our nature.” All of which is fair food for 
speculation and thought among persons of learning 
and culture. But society cannot entertain any 
theories of insanity which make men who know 
what they are doing, and know that it is wicked, 
unlawful and forbidden on pain of death, unac- 
countable for their acts. It was the late Chief Jus- 
tice Cockburn, of England, who, as a young barris- 
ter, while pleading for Robert Pate, who struck the 
Queen in the face with his cane, invented the now 
well-worn phrase ‘‘uncontrollable impulse.” Pate, 
as he argued, struck Victoria under an ‘‘uncon- 
trollable impulse.” But Baron Alderson, who tried 
the case, gravely and wittily said in his charge: 
‘The law does not recognize such an impulse. If 
& person was aware that it was a wrong act he was 
about to commit, he was answerable for the conse- 
quences, A man might say that he picked a pocket 
from some uncontrollable impulse, and in that case 
the law would have an uncontrollable impulse to 
punish thim for it.” It is reported that a leading 
criminal lawyer has been retained, through private 
subscription, to assist the district attorney in the 
prosecution of the assassin of Mayor Harrison. ~ 


The interesting question as to the responsibility 
of lessees when an owner dies has recently been be- 
fore the Court of Appeals. The decision in the case 
of the Farmers’ Loan and Trust Company, acting 
for the heirs of William Maden against E. C. Wilson 
to recover arrears of rent, amounts to a recommenda- 
tion by the court to the Legislature to amend the 
law on which that action was based, because of its 
injustice. The particulars have appeared in the re- 
port of the case. Briefly, the cause of action may 
be restated here. Maden was the owner of property 
on Fulton street, Brooklyn, which he placed in the 
care of David M. Corbett as agent. In 1880 Cor- 
bett, as such agent, leased the property to Wilson 
for $4,000 a year, and continued to collect the rent 
until May, 1885, when they heard that Maden had 
died in Cuba in August, 1884. The claim was 
nearly barred by the statute of limitations when the 
Trust Company named brought the action to recover 
$3,500, the amount of rent paid by Wilson to Cor- 
bett between the date of Maden’s death and the 
time when notice of the same was received, this 
sum not having been paid over to Maden or his 
estate by Corbett, on account, it seems, of his claims 
for commissions and disbursements still unsettled. 
Judgment was rendered for plaintiff, although it 
would naturally be supposed that the defendant 
was justitied in paying rent to an agent from whom 
he leased the premises until notified that the agency 
had ceased by the death of the principal or other- 
wise. It seems not; for the Court of Appeals has 
affirmed the judgment for the plaintiff, holding that 
the power of an agent to collect and receive pay- 
ment of rents due to his principal, when such power 
is not coupled with an interest in the property or 
the rent, terminates on the death of the principal, 


— 
$= 


the principal’s death; and that a claim made by the 
agent for commissions and disbursements on the 
property is not such an interest. The injustice of 
this judgment is recognized by the court, which 
however places the burden upon the law as it is to. 
day, and recommends its modification in this sen- 
tence taken from the opinion: ‘‘The common-law 
rule has been too firmly established in this State to 
be disturbed by judicial action, though a change by 
the law-making power would be in harmony with 
mure enlightened views and would promote the in- 
terests of justice.” With this conclusion every 
business man will doubtless agree; for the trans- 
actions in which judgment might be found any day 
on similar grounds against any number of persons 
who lease premises through agents not knowing who 
the principal is, are too numerous to be counted, 
It all depends, it appears, on the possible death of 
the principal without their cognizance of the same, 
whether they shall pay double the rent agreed on 
for any portion of the term of the lease. At present 
this is everybody’s business, and ‘‘ what is every- 
body’s business is nobody’s;” so that unless the 
bar association takes the matter up, no modification 
of the law is likely to be made. 


The New Jersey Law Journal is somewhat per- 
plexed by conflicting decisions in that State respect- 
ing the erection of electric railway poles in the 
middle of streets. In his charge to the grand jury 
at the September term Judge Depue called attention 
to these poles and said: ‘‘ That these erections are 
public nuisances, is determined by a decision of 
the Supreme Court to the effect that they are un- 
lawful erections in a public highway. That they 
obstruct public travel and are dangerous to human 
life and safety, is apparent from the serious accidents 
that have resulted in this city.’ The judge urged 
the grand jury to investigate the subject and ex- 
pressed the hope that this would induce the com- 
pany to remove these poles, as they had removed 
the poles in another street on a similar investigation 
suggested by him at the last term. Shortly after- 
ward in a case at the circuit, where the street rail- 
way company was sued for the death of a man who 
was struck and killed by a car, while attempting to 
cross the track in a wagon, it appeared that there 
was a pole in the middle of the street at some dis- 
tance from the point of crossing, and the judge 
charged the jury, that if the presence of the pole 
prevented the deceased from turning off and avoid- 
ing the approaching car, it was a cause of the acci- 
dent, and that the defendants would be liable, be- 
cause the pole was unlawfully maintained in the 
street. The New Jersey Court of Chancery however 
takes a different view of the power of the city 
government to authorize the use of poles and wires 
for the electric railway. This court has held, that 
authority to use them was implied in the act of 
1886, authorizing electric motors, and that, at all 
events, poles and wires for the electric railway were 
designed to facilitate the use of the street as 4 
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struction as no municipal body has the power to 
authorize. The poles in that case were in the mid- 
dle of the roadway and were used for lighting the 
street as well as for propelling the street cars, and 
the vice-chancellor said that for the former purpose 
the charter expressly provided that the city might 
erect poles, and that he had no doubt that in virtue 
of this power the city had a right to place them just 
where they were. Halsey v. Rapid Transit St. 
Ry. Co., 47 N. J. Eq. 395. This decision was 
followed by Vice-Chancellor Green in Paterson v. 
Grundy (April 28, 1893), 26 Atl. Rep. 788, and both 
were tacitly approved by the chancellor, in D., L. & 
W. R. Co. v. Newark Pass. Ry. Oo, 16N. J. L. J. 
48. The current of decisions throughout the 
country goes undoubtedly toward the conclusion 
that the use of electricity does not change the char- 
acter of a street railway, and that the poles and 
wires are necessary or convenient appliances for 
carrying on what has long been recognized asa 
proper use of the public street, and that therefore 
the permission and regulation of the poles is a matter 
within the implied powers of municipal govern- 
ments. Taggart v. Newport St. Ry. Co., 16 R. I. 
668; Detroit City Ry. Co. v. Mills, 85 Mich. 634; 
Lockhart v. Craig St. Ry. Co., 139 Penn. St. 419; 
Koch v. Baltimore Ry. Co., 23 Atl. Rep. 463; Booth 
Str. Rys., chap. 6; Keasbey Electric Wires in Streets 
and Highways, chap. 2. It is no doubt true that 
obstructions put up in the highway, without legis- 
lative authority, are nuisances, but this authority 
may be delegated to the municipality, and there are 
many obstructions which the city officers have ex- 
press or implied power to allow, and there are many 
others that have been allowed by long usage. Trees, 
lamp-posts, hitching-posts are allowed to stand along 
the sidewalks, which are a part of the public street. 
The town pump used to stand in the middle of the 
street. Statues and drinking fountains are placed 
there now, and if we go to London, we shall see 
the lamp-posts set in the middle of the street, at 
every crossing, and a long line of electric light 
poles, about one hundred and twenty-five feet apart, 
running down the middle of Tottenham Court road. 
They are put in the middle of the street for the 
public convenience, and in order to divide the traffic 
into two lines. It would seem therefore that they 





are not universally regarded as nuisances, which no 


mere municipal consent could justify. The question 
is not of the right to put the poles in the middle of 
the street rather than on the curb line; both alike 
are in the public street, and the city government 
has no more power to permit one part to be ob- 
structed than the other, except by such things as 
promote the proper uses of the street. If the pur- 
pose of the obstruction is proper and lawful it is 
Within the province of the local authority to regulate 
the location of it. The subject is one of increasing 
interest, for there are now five hundred and eighty 
lines of street railway in this country operated by 
the trolley system. 


“The Gambling Spirit of the Age” was the 
theme of the inaugural address delivered by Alex- 





ander Alfred Dickie, barrister-at law, at the annual 
meeting of the Law Students’ Debating Society in 
England, on the 23d of October last. What he said 
on horse-racing and betting on horse-racing will be 
read with equal interest in this country. Some 
people, he said, speak of race-courses with bated 
breath and whispered utterance as if it were a crime 
to speak of them, much less to frequent them. But 
what is it has made England and Ireland the best 
horse-producing countries in the world? What is it 
has given England her hunters and her carriage- 
horses, admired the world over? Why, her horse- 
racing? Oh! but they answer, ‘‘If you do away 
with betting, we have nothiug to say against racing. 
It is the betting we object to.” Such objections 
are made because of the way the betting is carried 
on. You go toarace-course, on which assemble 
men who call themselves bookmakers, who are not 
the genuine article, but spurious imitations. 
Against the genuine bookmakers I have not a word 
to say; they are, as a rule, as upright and honest as 
any other portion of the community; and if they 
were the only ones present at race-meetings a great 
deal of the disgrace attached to racing would be 
done away with. But nowat all races you have the 
welshers and all their fraternity of ticket-snatchers, 
touts, and pickpockets, whose whole aim and occu- 
pation is to swindle and rob as much as they can. 
But why are they allowed? The police see these 
things going on before their eyes, and do not inter- 
fere because, as a rule, the turf authorities would 
not lend them any assistance. For their own pro- 
tection, and for the purpose of ridding race-courses 
of these undesirable characters, the Jockey Club 
and the real bookmakers should do something. 
Again, ready-money betting is illegal, and any one 
engaging init can be prosecuted. Thisis manifestly 
unfair; for why ready-money betting should be 
illegal, and betting on credit not, is more than I 
can understand. It is certainly an instance of one 
law for the rich and another for the poor. If a 
poor man lays half-a-crown on a horse, and pays his 
money down, that transaction is illegal, and the 
man taking that bet can be prosecuted for doing 
so. But if a rich man lays £100 on a horse on 
credit — that is, to settle on the following Monday; 
according to the rule of Tattersall’s — no one can be 
prosecuted. At present every ready-money book- 
maker on a race-course or anywhere else can be 
heavily fined, while the members of Tattersall’s 
ring, who lay heavily on the credit system, cannot 
be interfered with, although one kind of betting is 
as bad as the other, if not worse; but as far as en- 
forcing the law goes, it might as well be a dead 
letter, as ready-money betting goes on and flourishes 
before the very eyes of the authorities. The remedy 
I would suggest is: repeal the law making ready- 
money betting illegal, and make all betting exist 
under the same conditions. I would then incor- 
porate the Jockey Club, and give them the power 
to license all bookmakers, just in the same way as 
the General Medical Council and the governing 
bodies of other professions license their members. 
Make it a criminal offense, punishable by imprison- 
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ment, for any one to act as a bookmaker who did 
not hold a license from the Jockey Club; and let 
all the money paid for licenses be used for the pur- 
poses of promoting racing and the breeding of 
horses. These regulations, if carried out properly, 
would effectually clear the race-courses of all ob- 
jectionable characters. The bookmakers would 
then have a character to lose and a reputation to 
sustain, and would be liable to have their licenses 
cancelled, just in the same way as jockeys are now. 
The amount to be paid for the license should be 
pretty large, and this would deter all but men of 
mark from becoming bookmakers. Welshing would 
be put an end to; and if a man was foolish enough 
to back a horse, he would have the security, at least, 
that if the horse won he would be paid; for a book- 
maker would take care and not act so as to lose his 
license. Further, I would make it penal for any 
bookmaker to make bets with any person under the 
age of twenty-one. Some may say this is hard on 
bookmakers, but if he chooses to practice such a 
calling, he must put up with the consequences. 
Laws cannot prevent grown men from doing foolish 
acts and squandering their money. But they can 
shelter, and always have sheltered, persons under age 
from being preyed upon by money-lenders, bookmak- 
ersand others. An act passed in 1892 made it crimi- 
nal for any person to send notices, as to betting or 
gambling transactions, to any person under the age 
of twenty-one years. This law, in my opinion, 
should be further extended, and go so far as to make 
it criminal for a bookmaker to make any bet with 
an infant, or any one on his behalf. This would 
effectually put a stop to gambling by persons under 
age, with money not their own. If these few sug- 
gestions which I have made were carried into effect, 
in my opinion much of the crime and wickedness 
which disgrace our modern race-courses would be 
taken away, and a great improvement would take 
place throughout the whole community. 


The Supreme Judicial Court of Massachusetts has 
pronounced unconstitutional the act of the Legis- 
lature of 1892, authorizing the incorporation of cities 
on votes of towns having twelve thousand or more 
population. Beverly is the specific case. It had 
decided on a vote of the people to become a city, 
under the act of 1892, but the Supreme Court puts 
a negative onthe proceedings. Article 2 of the con- 
stitutional amendments provides : 

The general court shall have full power and authority 
to erect and constitute municipal or city governments, 
in any corporate town or towns in this common- 
wealth, and to grant to the inhabitants thereof such 
powers, privileges and immunities, not repugnant to 
the Constitution, as the general conrt shall deem 
necessary or expedient for the regulation and govern- 
ment thereof. 

This, the court holds, forbids the Legislature to 
dispose of the whole matter by a general act, but 
requires it to adhere to special acts of incorporation 
in each case. Such appears to have been the intent 
of the framers of the amendment. One objection 
to the legislative act as it stands is the absence of 





any provisions to secure adequate protection against 
precipitate and unrepresentative action on the part 
of the majority of the people of a town who may 
chance to be present at the meetings to organize the 
place into a city. 





EXPERT AND OPINION EVIDENCE. 





{From a paper read by Clark Bell, Esq., of the New York Bar, 
before the International Medico-Legal Congress at Chicago.] 


'NHERE has been so much confusion and conflict in 
expert testimony; so much discussion and differ. 
ence of opinion as to the true province of the medical 
expert, especially in homicidal cases, and the subject 
has become so involved in the minds of medico-legal 
jurists, that I have felt that a carefully prepared and 
reliable statement of the present state of the law in 
America and in England would be of value to both 
professions of law and medicine. 
The completely equipped medico-legal jurist, whether 
a lawyer or a medical man, should be advised of the 
state of the law, upon the particular specialty upon 
which he is to be examined, concerning which he is to 
give testimony, and I have prepared with care the 
presentation of the law as it now exists, with a very 
full reference to the authorities upon each branch exam- 
ined, for the use of lawyers, medical men and medico- 
legal jurists generally, who are called as experts or to 
give expert opinions or medical evidence, and to en- 
able them to clearly understand and reliably ascertain 
the real issues in such cases and the admissibility and 
bearing of expert: testimony upon them. In editing 
the American edition of Taylor’s Medical Jurispru- 
dence last year I gave to both professions upon this and 
similar medico-legal questions the authorities in our 
country and in England upon which the law stands, 
and I draw upon my labors in this branch of that work 
for much of the present paper. 


I. Experts. 


An expert is one who has made the subject upon 
which he gives his opinion a matter of particular study, 
practice or observation, and he must have a particular 
and special knowledge upon the subject concerning 
which he testifies. Page v. Parker, 40 N. H.59; Jones 
v. Tucker, 41 id. 184; Heald v. Thing, 45 Me. 392; Mo- 
bile Life Ins. Co. v. Walker, 58 Ala. 290; Slater v. Wil- 
cox, Barb. (N. Y.) 608; Dole v. Johnson, 50 N. H. 454; 
Hyde v. Woolfolk, 1 Iowa, 159; State v. Phair, 48 Vt. 
366; Nelson v. Sun Mutual Ins. Co., 71 N. Y. 453-460; 
Vander Denck!l v. Helluson, 8 M., G. & S. 812; Bird v. 
State, 21 Gratt. (Va.) 800; Dickinson v. Fitchburgh, 13 
Gray (Mass.), 546, 553; Nelson v. Johnson, 18 Ind. 334; 
Estate of Toomes, 54 Cal. 514; Travis v. Brown, 4 
Penn. St. 12; Buffum v. Harris, 5 R. I. 250. 


bed If. Expert EvipDENCE. 


1. Expert evidence is that testimony given by one, 
expert and specially skilled, in the subject to which it 
relates, or is applicable; concerning information be- 
yond the range of ordinary observation. 

2. The general rule of law is that witnesses must tes- 
tify to facts and not to opinions: Clark v. Fisher, 1 
Paige (N. Y.), 171; 8S. C., Am. Deo. 402; Neilson v. 
Chicago, etc., R. Co., 59 Wis. 516; Watson v. Milwau- 
kee, etc., R. Co., 57 id. 332; MoNiel v. Davidson, 37 
Ind. 336; Pindar v. Kings Co. Fire Ins. Co.. 36 N. Y. 
648; Bass Furnace Co. v. Glasscock, 82 Ala. 452: Heath 
v. Slocum, 115 Peun. St. 549; 7 Am. & Eng. Eno. of 
Law, 495, note 1. 

a. The witness must only state facts and not draw 
conclusions or inferences from facts. Luning v. State, 
2 Pin. (Wis.) 215; S. ©., Chand. (Wis.) 178; 2 Pin. 
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(Wis.) 285; 1 Chand. (Wis.) 264; Abbott v. People, 86 
N. Y. 460; People v. Murphy, 101 id. 126; Sloan v. N. 
Y. Cent. R. Co., 45 id. 125; Campbell v. State, 10 Tex. 
Ct. App. 560. 

b. lt has been held that to allow witnesses to draw 
conclusions from facts or inferences is to usurp the 
province of the court or jury, and is illegal. Booth v. 
Cleveland Rolling Mill Co., 74 N. Y. 15; S. C.,11 Hun, 
78; Allen v. Stout, 51 N. Y. 668; Campbell v. State, 
10 Tex. App. 560; Jn re Sale of Infant Land, 6 C. C. 
Greene (N. J.), 92. 


Ill. ExcePrions TO THE GENERAL RULE. 


While these are the general rules of law, there are 
exceptions where the opinions of skilled experts may 
be taken as before stated (supra, 3 a-b). 

a. In cases of necessity, where it is impossible to 
make the court and jury understand the matter in 
controversy without it. 

b. To inform the court or jury as to physical laws 
or phenomena, which practice dates back to the old 
Roman law. L. 8, $1, xl.; L. 3,§4, xi. 6. And this 
has been followed in France. 2 Beck’s Med. Juris. 896. 
And in England in analogous cases. 9 Henry, 7, 16; 7 
id. 6,11; Buckley v. Rice, 1 Plow. 125. 

c. To show the results of voluminous facts collated 
by acompeteut person who has examined and is shown 
to be competent to make the deductions. Burton v. 
Driggs, 20 Wall. (U. S.) 125; Von Sachs v. Kretz, 72 N. 
Y. 548; S. C., 10 Hun (N. Y.), 95. 


IV. OPINION AND OPINION EVIDENCE. 


Opinion evidence is the conclusions or opinions of 
witnesses concerning propositions based upon ascer- 
tained or supposed facts, by one who has had superior 
opportunities and greater knowledge than the ordi- 
nary person or witness, to judge of the subject-matter 
of the inquiry, and who, by reason of his especial knowl- 
edge of and experience with the subject, is believed to 
be capable of arriving at a better and more reliable 
conclusion and judgment, from facts within his own 
knowledge, concerning the questions involved in the 
inquiry or controversy. 

a. Any witness not an expert, who personally knows 
the facts, may give an opinion in a matter regarding 
skill, after having stated the facts on which he bases 
his opinion; or as to matters with which he is espeo- 
ially acquainted, or has personal or peculiar knowledge, 
but which cannot be exactly or specifically described 
to the court or jury. Indianapolis v. Huffer, 30 Ind. 
235; Doe v. Reagan, 5 Blackf. (Ind.) 217; 8. C., 33 Am. 
Dec. 466; Wilkinson v. Moseley, 30 Ala. 562; S. & N. 
Ala. R. Co. v. McLeudon, 63 id. 266; Chic., etc., R. Co. 
Vv. George, 19 Ill. 510; Willis v. Quimby, 11 Post. (N. 
H.) 485; Elliott v. Van Buren, 33 Mich. 49; S. C., 20 


Am. Rep. 668; Culver v. Dwight, 6 Gray (Mass.), 4443, 


Irish v. Smith,8 S. & R. (Penn.) 573; Cole v. State, 
Ind. 511; Wharton's Evidence, § 512; Stephen’s Evi- 
dence, 103; Porter v. Requonnoe, ete., Co., 17 Coun. 
249; Curtis v. Chic. R. Co., 18 Wis. 312; Bennett v. 
Mehan, 83 Ind. 566; Ceru v. Doudican, 114 Mass. 257; 
State v. Folwell, 14 Kans. 105; Alexander v. Jonquill & 
Sterling, 71 Ill. 366; Blake v. People, 73 N. Y. 586; 
Bradley v. Salmon Falls Mfg. Co., 30 N. H. 487; Ray 
V. State, 50 Ala. 104; Raisler v. Springer, 88 id. 703; 
Aulago Co. v. Davis, 32 id. 703; Pook v. State, 62 id. 
%i; State v. Babb, 76 Mo. 501; State v. Miller, 53 
Towa, 84. 

b. An expert physician may testify concerning the 
health of a certain person whom he knows personally, 
or has treated, and so may any witness not an expert, 
48 to facts within his knowledge and observation, re- 
Sarding the health or physical condition of another, or 
Whether he was or had been apparently in good health. 
Louisville, etc., R. Co. v. Wood, 12 N. E. Rep. 572: 
Same Piff. vy. Falery, 104 Ind. 409; Van Deusen v. 





Newcomer, 40 Mich. 120; Tierney v. Minneapolis, ete., 
R. Co., 24 Am. L. Reg. 660; Higbie v. Guardian Mut. 
Life Ins. Co., 53 N. Y. 603; Smalley v. City of Apple- 
ton, 35 N. W. Rep. 729; Hanley v. Merrill, 56 N. H. 227; 
Cousin v. Sturtivant, 117 Mass. 122; S. C.,19 Am. Rep. 
401; Wilkinson v. Moseley, 30 id. 562; Barker v. Cole- 
man, 35 id. 221; Carthage, etce., R. Co. v. , 102 
Ind. 188; Evans v. People, 12 Mich. 27; Irish v. Smith, 
8S. & R. (Penn.) 573; Elliott v. Van Buren, 33 Mich. 
49; S.C., 20 Am. Rep. 668. 

c. A physician or surgeon, shown to be competent, 
may give his opinion as to the probable effect of 
wounds and injuries, after he has viewed the body 
and examined the wounds, and as to whether the 
wounds or injuries would produce death. Montgomery 
v. Scott, 34 Wis. 338; Batten v. State, 80 Ind. 394; Mc- 
Daniel v. State, 76 Ala. 1; Noblesville, etc., Gravel 
Road Co. v. Ganse, 76 Ind. 142; Davis v. State, 38 Md. 
15; State v. Crenshaw, 32 La. Aun. 406; Armstrong v. 
Town of Ackley, 71 Lowa, 76; Rash v. State, 61 Ala. 16; 
Doolittle v. State, 93 Ind. 272. 

d. A non-expert cannot testify as to the effect of 
wounds or injuries. 

e. Physicians shown to be qualified may testify and 
give opinions. 

(1.) As to the cause of death of aperson. Boyle v. 
State, 61 Wis. 349; Eggler v. People, 56 N. Y. 642; 
State v. Clark, 15S. C. 403; Citizens’ Gas-Light Co. v. 
O’Brien, 118 Ill. 174; Sullivan v. Cowen, 93 Penn. St. 
285; Boyd v. State, 14 Lea (Tenn.), 161; Comin v. 
Piper, 120 Mass. 188; Eidt v. Cutler, 127 id. 523; State 
v. Cross, 68 Iowa, 180. 

(2.) In malpractice cases, as to whether the treatment 
complained of was proper. Quinn v. Higgins, 63 Wis. 
664; Kay v. Thompson, 10 Am. L. Reg. (N. Brunsw.) 
694; Boydston v. Gittner, 3 Ore. 118; Williams v. Pop- 
pleton, id. 189; Wright v. Hardy, 22 Wis. 348; Mertz 
v. Detweiler, 8 W. & S. (Penn.) 376; Roberts v. John- 
sen, 58 N. Y. 613. 

(3.) In cases of rape, after an inspection and examina- 
tion of the parts as to health, physical condition; and 
from the condition, whether there had been an actual 
penetration, the capacity of the defendant to resist 
and the effect the crime would produce upon the sex- 
ual organs. State v. Smith, Phill. (N. C.) 302; State v. 
Knapp, 45 N. H. 148; Woodin v. People, 1 Park. Crim. 
Cas. (N. Y.) 464; Cook v. State, 24 N. J. 843. See also 
Com. v. Lynes, 142 Mass. 577 (in a case of alleged in- 
cest). 

(4.) As to whether an abortion had been performed 
or attempted. State v. Smith, 32 Me. 370; State v. 
Wood, 53 N. H. 484; Regina v. Still, 30 U. C. (C. B.) 
30; Com. v. Browne, 14 Gray (Mass.), 419. 

(5.) As to the nature of a disease with which a person 
is or has been afflicted; its continuance; its severity 
and probable duration; the probability of its reour- 
rence; its effect upon the general health; its cause; 
the remedy; its characteristics, whether hereditary ; 
and as to the probable state of health of the person ex- 
amined. Napier v. Ferguson, 2 P. & B. (N. B.) 415; 
Jones v. White, 11 Humph. (Tenn.) 268; Flynt v. Bo- 
denhamer, 80 N. C. 205; Polk v. State, 36 Ark. 117; 
Hook v. Stovel, 26 Ga. 704; Cock v. Potter, 68 Penn. 
St. 842; Linton v. Hurley, 14 Gray (Mass.), 191; Cooper 
v. State, 23 Tex. 336; Litch v. McDaniel, 13 [red. (N. 
C.) 485; Edington v. Adtna Life Ins. Co., 77 N. Y. 564; 
Eckles v. Bates, 26 Ala. 655; Wiley v. Portsmouth, 35 
N. H. 303; Filet v. N. Y. Central R. Co., 49 N. Y. 42; 
Pidcock v. Porter, 68 Penn. St. 344; Anthony v. Smith, 
4 Bosw. (N. Y.) 503; Flynt v. Bodenhamer, 80 N. C, 
205; Matteson v. N. Y., etc., R. Co., 62 Barb. (N. Y.) 
364; Cooper v. State, 23 Tex. 336; Jones v. Tucker, 41 
N. H. 546; Welch v. Brooke, 10 Rich. (S. C.) 124; Lake 
v. People, 1 Park, Crim. Cas. 495; Pitts v. State, 48 
Miss. 472; U. 8. v. McGlue, 1 Curtia (U. S.), 1; Napier 
v. Ferguson, 2 P. & B. (N. B.) 415; Washington v. 
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Cole, 66 Ala. 212; Janes v. White, 11 Humph. (‘lenn.) 


268; Moore v. State, 17 Ohio, 521; Morrissey v. Ingham, 
111 Mass. 63; Sanderson v. Nashua, 44 N. H. 492. 

f. Experts in the use of the microscope, the micro- 
meter, or familiar with the scientific chemical tests, 
may give opinions as to whether blood is human, or 
that of animals, birds or amphibia. Knoll v. State, 55 
Wis. 249; S. U., 42 Am. Rep. 704; Com. v. Sturtivant, 
117 Mass. 122; State v. Knight, 43 Me. 1. 

g- The confusion into which expert testimony, in 
this respect, has fallen in American courts is worthy 
of notice. 

(1.) Certain experts affirm that they can discriminate 
between human blood and that of all the domestic ani- 
mals, save a doy, and from all mammalian blood, ex- 
cept the opossum, the guinea-pig, the rabbit, the wolf, 
seal, beaver, monkey and afew others, by the diam- 
eters of the red blood-corpuscles, under a micro- 
scope of very high powers. 

Others deny this, and assert that while all mamma- 
lian blood can be distinguished from birds, fishes and 
the amphibia, by the shape of the red corpuscles and 
their structure, that the extent to which the expert 
can go is to state that the blood is mammalian and js 
consistent with and similar to human or other mam- 
malian blood. R. U. Piper, in 15 Am. Law Reg. 561; 
16 id. 257; 19 id. 529-593; 10 Cent. L. J. 183; 26 Am. 
Law Reg. 20; Thomas v. State, 67 Ga. 460; Reese Text- 
Book Med. Jur. (2d ed.) 183; Wormley Micrometry of 
Poisons, 735-36; 1 Tidy Legal Medicine (Phila. ed.), 
231; Prof. Richardson, in London Lancet, IL, p. 210, 
1875; id. 1. 821 and 700; Prof. M. D. Ewell, of Chicago, 
Micrometric Study of the Red Blood-Corpuscles, Am. 
Practitioner of Chicago, 1890, pp. 79 and 173; Prof. H. 
F. Formad, of Phila., Studies of Mammalian Blood, 
Journal of Compar. Med. and Surgery, July, 1888; 
Clark Bell, Blood and Blood Stains, Med.-Legal Jour- 
nal, vol. 10, No. 2. 

(2.) A non- expert may testify that certain stains re- 
sembled blood. That is 2 fact that does not require 
skilled witness to see and recognize. Thomas v. State, 
67 Ga. 460: McLain v. Com., 99 Penn. St. 86; Dillard v. 
State, 58 Miss. 368; People v. Greenfield, 30 N. Y. Sup. 
Ct. 462; S. C., 85 N. Y. 75; People v. Gonzalez, 35 id. 
49; Rickerson v. State, 1S. E. Rep. (Ga.) 178. 

h. Competent experts, after a chemical analysis, may 
give an opinion as to the presence of poison in the in- 
ternal organs of the body. 

(1.) If a chemist or toxicologist,the witness need not 
be a physician or surgeon. 

(2.) A physician, if shown to be competent, may also 
ao testify, and as to the symptoms of any particular 
person, and as to whether death resulted from the ef- 
fects of any poison. State v. Bowman, 78 N. C. 
500; 1 Crim. Law Mag. 294; State v. Cook, 17 
Kans. 394; State v. Terrell, 12 Rich. (S. C.) 321; People 
v. Robinson, 2 Park. Crim. Cas. (N. Y.) 236; Polk v. 
State, 36 Ark. 117; Mitchell v. State, 58 Ala. 448; State 
v. Slagle, 83 N. C. 630; Joe v. State, 6 Fla. 591; State 
v. Hinkle, 6 Lowa, 380. 

i. A chemist may give his opinions concerning scien- 
tific facts or knowledge, upon scientific or technical 
facts, which his superior and scientific learning enables 
bim to understand and elucidate, and which are be- 
youd the reach of persons not skilled or informed in 
chemical science. Examples: 

(1.) Concerning the probability of the evaporation of 
spirits in certain casks. Turner v. The Black Warrior, 
1 McAllister (U. S.), 181. 

(2.) Concerning the constituent parts of a mixture. 
Allen v. Hunter, 6 McLean (U. 8.), 303. 

(3.) Concerning the safety of lamps. Bierce v. Stock- 
ing, 11 Gray (Mass.), 174. ‘ 

(4.) Concerning the nature of inks. 18 Am. Law Reg. 
273; Goodyear v. Vosburgh, 63 Barb. (N. Y.) 154; 
Clark v. Bruce, 12 Hun (N. Y.), 271; Sheldon v. War- 





—— 





ner, 45 Mich. 638; Ellingwood v. Bragg, 52 N. H. 448; 


People v. Brotherton, 47 Cal. .388. 

(5.) Concerning noxious gases and their effect upon 
ground contiguous to a copper mill and the result of 
experiments therewith. Lincoln v. Taunton Mfg. Co., 
9 Allen (Mass.), 182; Salvin v. North Brancepeth Coal 
Co., L. R., Ch. App. 705. 

(6.) Concerning the analysis of dirt drained by a fil. 
ter basin, as to the practical utility of the drainage, 
Williams v. Taunton, 125 Mass. 34. 

j. A competent farrier may testify as to whether a 
horse is sound or not, and a veterinary surgeon may 
give his opinion. Pierson v. Hoag, 47 Barb. (N. Y.) 
243; Pinney v. Cahill, 48 Mich. 584; Spear v. Richard- 
son, 14 N. H. 428. 

(1.) One not a farrier, if experienced with horses, is 
competent to say whether the eyes are good or bad, 
and give his opinion as to defects.in the eyes. House 
v. Frost, 4 Blackf.{(Ind.) 293; Slater v. Wilcox, 57 Barb. 
(N. Y.) 604. 

(2.) Any one familiar with horses is competent to 
state whether:a horse ‘seemed well or sick. Spear v. 
Richardson, 34 N. H. 428; Willis v. Quimby, LL Post. 
(N. H.) 489. 

(3.) A non-expert cannot give an opinion as to the 
appearance and symptoms of oattle alleged to be 
starved to death. Stonan v. Waldo, 17 Mo. 489. 

Nor as to certain appearances in horses alleged to 
have been overdriven or exposed. Moulton v. Seru- 
ton, 39 Me. 288. 

Nor as to whether a certain wound is likely to be 
fatal. Harris v. Panama R. Co., 3 Bosw. (N. Y.) 7. 

k. Insanity. (1.) he opinions of expert alienists and 
of medical men who are shown to be competent, from 
knowledge, study or experience in such cases, are admia- 
sible as to the sanity or insanity of a person at a given 
time; and this evidence can be based upon their per- 
sonal knowledge and information, or in answer to hypo- 
thetical questions based upon the testimony disclosed. 
Conn. Mutual Life Ins. Co. v. Lathrop, 111 U. 8. 612; 
Dexter v. Hall, 15 Wall. (U.S.)9; Fairchild v. Bascomb, 
35 Vt. 398-408; Tulis v. Kidd, 12 Ala. 648; Grant v- 
Thompson, 4 Conn. 203; 8. C.,10 Am. Dec. 119; Rawble 
v. Tryson, 7S. & R. (Penn.) 90; S. C., 10 Am. Dee. 444; 
State v. Feltes, 51 Lowa, 495; Dejarnette v. Common- 
wealth, 75 Va. 867; U. S. v. Guiteau, 3 Crim. Law 
Mag. 347; State v. Baber, 74 Mo. 292; People v. Hall, 
48 Mich. 482; People v. Schuyler, 106 N. Y. 298; Quaife 
v. Chicago, etc., R. Co., 48 Wis. 513; In the Matter of 
the Will of Blakely, id. 294; Goodwin v. State, 96 Ind. 
550; Coryell v. Stone, 62 id. 307; Davis v. State, 35 id. 
496; Buswell [usanity, § 250; Boardman v. Woodman, 
47 N. H. 120; Commonwealth v. Rogers, 7 Meto. (Mass.) 
500. 
(2.) Non-professional witnesses who are not experts, 
who have known and been familiar with the person 
whose mental condition is in question, may state facts, 
conversations and circumstances within their personal 
knowledge, and then give their opinions as to the sau- 
ity or insanity of the person. Cram v. Cram, 33 Vt. 
15; Charter Oak Life Ins. Co. v. Rodel, 95 U. 8S. 282; 
Hardy v. Merrill, 56 N. Y. 227 (overruling the previous 
decisions of the court upon the point); Beaubien ¥. 
Cicatte, 12 Mich. 459; Grant v. Thompson, 4 Conn. 208; 
Clark v. State, 12 Ohio St. 483; Clary v. Clary, 2 [red. 
(N. C.) 78; Baldwin v. State, 12 Mo. 223; State v. Erb, 
74 id. 190; Walker v. Walker, 14 Ga. 242; Chace ¥. 
State, 31 id. 424; Wood v. State, 58 Miss. 741; Webb v. 
State, 5 Tex. App. 596 (overruling previous decisions in 
Texas); Garrison v. Blanton, 48 Tex. 299; Norris v- 
State, 16 Ala. 776; Leach v. Prebster, 39 Ind. 492; 
Schlencker v. State, 9 Neb. 241; Kilgrove v. Cross, 1 
McCrary ©. C. 144; Pinney’s Will, 27 Minn. 280; Conn 
Mut. Life Ins. Co. v. Lathrop, 111 U. S. 612; O’Brien v. 
People, 36 N. Y. 276; 8. C.,48 Barb. (N. Y.) 274; 22 Aa. 
Rep. 441 (overruling); State v. Pike, 49 N. H. 399; 8.C. 
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6Am. Rep. 533; Pidcock v. Potter, 68 Penn. St. 342; 


8. C.,40 Am. Dec. 481; Sutherland v. Hankins, 56 Ind. 
443; Eggers v. Eggers, 57 id. 461; State v. Newlin, 69 
id. 108; Doe v. Reagan, 5 Rlackf. (Ind.) 217; 8. C., Am. 
Deo. 467; State v. Hayden, 51 Vt. 296; Uptone v. Peo- 
ple, 109 Ill. 169; Polin v. State, 14 Neb. 540; People v- 
Wreden, 59 Cal. 392; Coles v. State, 75 Ind. 511; De- 
jarnette v. Commonwealth, 75 Va. 867; Dunham’s Ap- 
peal, 27 Conn. 198; Hathaway v. Ins. Co., 48 Vt. 335; 
Morse v. Crawford, 17 id. 499; Potts v. House, 6 Ga. 
324; Vanauken’s case, 2 Stockt. Ch. (N. J.) 190; Brooke 
y. Townshend, 7 Gill (Md.), 10; Dewitt v. Barley, 17 
N. Y. 342; Hewlett v. Wood. 55 id. 634; Clapp v. Ful- 
lerton, 34 id. 190; Rutherford v. Morris, 77 Ill. 397; 
Duffield ‘v. Morris, 2 Harr. (Del.) 375; Wilkinson v. 
Pearson, 23 Penn. St. 119; Dove v. State, 3 Heisk. 
(Tenn.) 348; Butler v. Ins. Co., 45 Iowa, 93; People v. 
Sanford, 43 Cal. 29; State v. Klinger, 46 Mo. 229; Hol- 
combe v. State, 41 Tex. 125; McClaskley v. State, 5 
Tex. App. 320; Norton v. Moore, 3 Head (Tenn.), 482; 
Powell v. State, 25 Ala. 28. 


Vv. (6.) Exceptions TO Born’ RULEs. 


(1.) The subscribing witnesses to a will may always 
give their opinions as to the sanity or insanity of the 
testator at the time he signed the will in their pres- 
ence, whether they are experts or not, and without 
reference to who they are. The reason of this lies in 
the fact that the law provides that the proof of the 
will must rest upon their evidence, and in the nature 
of things their evidence is competent upon all ques- 
tions necessary to be established to prove the will. 
And this does not depend upon whether they state the 
facts or circumstances upon which their opinion is 
based or not. Williams v. Lee, 47 Md. 321; Van Huss 
v. Rainbolt, 42 Tenn. 139; Hardy v. Merrill, 56 N. H. 
227; Poole v. Richardson, 3 Mass. 330; Potts v. House, 
6Ga. 324; Dewitt v. Barley, 9 N. Y. 371: Grant v. 
Thompson, 4 Conn. 203; Wogan v. Small, 11 8. & R. 
(Penn.) 141; Robinson v. Adams, 62 Me. 369; Williams 
v. Lee, 47 Md. 321; Busw. Insan., $§ 240, 265-266. 

(2.) In some States the opinion of a non-expert wit- 
ness as to the sanity or insanity of a person is not re- 
ceived, and has been excluded upon the ground that 
they are not proper exceptions to the general rule, 
which excludes the opinions of witnesses upon sub- 
jects concerning which they have no special or scien- 
tific knowledge. 

Notably in Massachusetts, where the courts still ad- 
here to this doctrine. Hastings v. Rider, 99 Mass. 622; 
Townsend v. Pepperell, id. 40; Phelps v. Hartwell, 
lid. 71; Poole v. Richardson, 3 id. 830; Needham v. 
Ide, 5 Pick. (Mass.) 510; Commonwealth v. Wilson, 1 
Gray, 3387; Commonwealth v. Fairbanks, 2 Allen 
(Mass.), 511; Busw. Insan., § 248; 7 Am. & Eng. Ency. 
Law, 504; Cowles v. Merchants, 140 Mass. 377; May v. 


Bradley, 127 id. 414; Commonwealth v. Bray man, 136’ 


id. 488; Baxter v. Abbott, 7 Gray (Mass.), 71. 

Also in Maine. Wyman v. Gould, 47 Me. 159; Heald 
v. Thing, 45 id. 392; Inhabitants of Fayette v. Inhabit- 
ants of Chesterville, 77 id. 28; S. C., 52 Am. Rep. 741. 

Also in Texas. Gehrke v. State, 13 Tex. 508; Hick- 
man v. State, 38 id. 191. 

And in Iowa and Mississippi. State v. Geddis, 42 
lowa, 268; Reed v. State, 62 Miss. 405. 

In New York the early decisions were adverse to 
the admission of non-expert evidence. Sears v. Shafer, 
1 Barb. 408; Dewitt v. Barley, 9 N. Y. 371; Same v. 
Same, 17 id. 340; People v. Lake, 12 id. 358; Gardiner 
v. Gardiner, 34 id. 155; Deshon v. Merchants’ Bank, 8 
Bosw. (N. Y.) 461; Clapp v. Fullerton, 34 N.Y. 190, 461; 
4pproved in O’Brien v. People, 36 N. Y. 276. 

But the doctrine has since been settled in that State 
that non-experts may testify as stated in above subdi- 
vision a, in accordance with what may be regarded as 
how the well-settled general rule. Hewlett v. Wood, 





55 N. Y. 634; Howell v. Taylor, 11 Hun, 214; Arnold's 
Will, 14 id. 525; Sisson v. Conger, 1 T. & C. (N. Y.) 
564; Goodell v. Harrington, 3 id. 815; Real v. People, 
55 Barb. 576; S. C., 42 N. Y. 270. 

(3.) Courts have held that a Roman Catholic priest, 
who is required by his priestly office to pass upon the 
sanity or mental state of those who receive the sacra- 
ments at his hands, is a qualified expert, and as such 
may answer a hypothetical question as to the sanity of 
any individual. Estate of Toomes, 54 Cal. 509; 8. C., 
35 Am. Rep. 83; 7 Am. & Eng. Ency. Law, 504. 


VI. (7.) WHo 18 A COMPETENT EXPERT IN CASES OF 
INSANITY. 





To entitle a person to givean opinion as an expert, 
the witness must bea person who is conversant with 
insanity, who bas made the subject of mental diseases 
a special study, and, as stated in the rule detining what 
an expert is, he must be shown to bave a particular 
and special scientific and technical knowledge upon 
the subject of insanity. Reese Med. Jur. & Tox. (1891) 
19; Hastings v. Rider, 99 Mass. 622; Busw. Insan., § 248, 
and cases there cited; Commonwealth v. Rogers, 7 
Metc. (Mags.) 500; 8. C., 4 Am. Deo. 458; Common- 
wealth v. Rich, 14 Gray (Mass.), 355; Clark v. Bruce, 
12 Hun, 271; Kennedy v. People, 39 N. Y. 245. 

a. An exception is made in case of the family 
physician, who is assumed to have superior knowledge 
and means of information more than ordinary persons 
and who may give an opinion. Hastings v. Rider, 99 
Mass. 625; Dickinson v. Barber, 9 id. 225; 8S. C.,6 Am, 
Dec. 58; Hathorne v. King, 8 id. 371; S. C.,5 Am. Dec. 
106. 

VII. 


(8.) As all persons can testify from their knowledge’ 
based upon facts under their own observation, as shown 
in subdivision a, infra, this embraces not only all phy- 
sicians, but all experts, and leaves the question of opin- 
ion evidence by skilled experts narrowed to the true 
rule of opinion, testimony by skilled witnesses, and 
should be confined to hypothetical questions, a fact fre- 
quently lost sight of by courts and counsel. 

a. Opinions of experts which usurp the functions or 
province of the jury are inadmissible, and should have 
little weight with courts or juries. 

For example, the question of insanity is a question 
of fact to be shown by evidence. The question of 
whether the accused is responsible is a question of law. 
The opinions of a medical expert, who by his opinion 
passes on the question of responsibility, usurps the 
functions of the jury, and such testimony lacks all the 
elements of evidence, and should have no weight. 
Busw. Insan., §$ 253, 254; Princep v. Dyce Sombre, 10 
Mo. P. C. 232; Stackhouse v. Horton, 2 McCart. 202; 
Watson v. Anderson, 13 Ala. 202; McAllister v. State, 
17 id. 434; Slais v. Slais, 9 Mo. App. 96; Francke v. His 
Wife, 29 La. Ann. 302; Parnell v. Commonwealth, 86 
Penn. St. 260; Regina v. Richards, 1 F. & F. 87; Fair- 
child v. Bascombe, 35 Vt. 398; “The Province of Medi- 
cal Expertism,” by Judge Charles G. Garrison, Med. 
Leg. Jour. (1890) 486. 

b. It has been held “that the opinions of medical 
experts upon the subject of insanity are to be received 
with peculiar caution, for the reason that while an ex- 
pert in the exact sciences, or in mechanics, has tangi- 
ble or ascertainable facts on which to base his opinions, 
those scientists who profess to understand the quality 
or emotions of the human mind, have in great part to 
rely upon mere conjectures for their inductions, 
which are often warped or fitted to pet theories or 
prejudices. 

The trend of judicial thought in America and Eng- 
land is that the mere opinions of medical experts are 
of little or po value in enlightening courts or juries as 
to the facts of the cases which are to be determined. 
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People v. Lake, 12 N. Y. 358; Busw. Insan., § 253; 
Doughty v. Doughty, 3 Halst. Ch. 643; People v. Fin- 
ley, 38 Mich. 482; Regina v. Southey, 4 F. & F. 864. 

And in New York it has been held that where an ex- 
pert witness has heard all the testimony, and based his 
opinions upon it, he is not competent to give an opin- 
ion upon the general question of sanity or insanity, 
because his answer practically usurped the province of 
the jury, and that he should only be allowed to give 
an opinion as to what the facts proved, or claimed to be 
proved, indicated as to the mental condition of the 
party. People v. Lake, 12 N. Y. 358; People v. Thurs- 
ton, 2 Park. Cr. 49; Sanchez v. People, 22 N. Y. 147; 
Arnold’s Will, 14 Hun, 525; Hagadorn v. Coun. Mut. 
Life lns. Co., 22 id. 249. 

VIIL. 


(9.) The dicta of the court in Conn. Mut. Life Ins. 
Co. v. Lathrop, 111 U. S. 612, in explaining the reason 
of the now almost universal rule allowing any one, and 
especially non-experts, to give an opinion based upon 
facts within their own personal knowledge, correctly 
states the law, and the reasons of its general adoption : 
* Whether an individual is insane or not is not always 
best solved by abstruse metaphysical speculations ex- 
pressed in the technical language of medical science. 
The common sense, and we may add, the natural in- 
stinots, of mankind reject the supposition that only 
experts can approximate certainty upon such a 
subject. The truth is, that the statement of a non. 
professional witness as to the sanity or insanity at a 
particular time of an individual whose appearance, 
manner, babits and conduct come under his personal 
observation, is not the expression of a mere opinion. 
In form it is opinion, because it expresses an inference 
or conclusion based upon observation of the appear- 
ance, manner and motions of another person, of which 
a@ correct idea cannot well be communicated in words 
to others, without embodying more or less the impres- 
sions or judgment of the witness. But in # substan- 
tial sense, and for every purpose essential to a safe 
conclusion, the mental condition of an individual as 
sane or insane isa fact. Not indeed a fact established 
by direct and positive proof, because in most, if not all 
cases, it is impossible to determine, with absolute cer- 
tainty, the precise mental condition of another. Yet, 
being founded on actual observation, and being con- 
sistent with common experience and the ordinary 
manifestations of the condition of the mind, it is 
knowledge so far as the human intellect can acquire 
kuowledge upon such subjects.’’ 

a. As to the disposition, characteristics or idiosyn- 
cracies of a person, any witness who knows is compe- 
tent to testify, and need not be an expert. 

(J.) As to whether he was fickle-minded. 
Winter, 94 Ind. 329. 

(2.) Whether he was intoxicated. City of Aurora v. 
Hillman, 90 Ill. 66; State v. Huxford, 47 Lowa, 16; 
Stacy v. Portland Put. Co., 68 Me. 279; Pierce v. State, 
53 Ga. 365; State v. Pike, 49 N. H. 407. 

(3.) Whetber he was angry ata certain time. State v. 
Shelton, 64 lowa, 333. 

(4) Peculiar affection for a third person, if known to 
the witness or observed by him. McKee v. Nelson, 4 
Cow. 355; S. C., 15 Am. Dec. 384. 

b. Masters of vessels or experienced seamen may 
give their opinions on questions pertaining to nautical 
science or affairs. For examples, vide Delaware & 
Co. v. Starrs, 69 Penn. St. 36; Baird v. Daily, 63 N. Y. 
547; Western Ins. Co. v. Tobin, 32 Ohio St. 77; Perkins 
v. Augusta Ins. Co., 10 Gray (Mass.), 312; Parsons v. 
Mig., e.c., Ore Co., 16 id. 463; Zugasti v. Lainer, 12 
Moore P. C, 381; Reed v. Dick, Watts (Penn.), 479; 
Jameson v. Drinkald, 12 Moore, 148; Fenwick v. Bell, 
10. & K. 312; Carpenter v. Eastern Trans. Co., 71 N.Y. 
674; Duoiz v. Morris, 17 N. Y. Sup. Ct. 202; Steamboat 


Mills v. 





Clipper Co. v. Logan, 18 Ohio St. 375; N. E. Glass Qo, 
v. Lovel, 7 Cush. (Mass.) 319; Eastern Trans. Co, y, 
Hope, 95 U.S. 297; Walsh v. Walsh, etc., Ins. Co., 32 
N. Y. 427; Guiterman v. Liverpool, ete., Ins. Co., 83 id, 
358; Ogden v. Parsons, 23 How. (N. S.) 167; Lapham 
v. Atlas Ins. Co., 24 Pick. (Mass.) 1; Paddock v. Con, 
Ins. Co., 104 Mass. 521; Moore v. Westervelt, 7 Bosw, 
558; Price v. Powell, 3 N. Y. 322; Leitch v. Al. Mut. 
Ins. Co., 66 id. 100. 

c. Opinions may be given by persons’skilled therein 
conceruing the running and management of railway 
trains, and as to questions concerning railway con- 
struction, repairs or management. Bellefontaine, ete,, 
R. Co. v. Bailey, 11 Ohio St. 333; Seaver v. Boston, 
etc., R. Co., 14 Gray (Mass.), 466; Cinn., etc., R. Co, v. 
Smith, 22 Ohio St. 227; Mobile, ete., R. Co. v. Blakely, 
59 Ala. 471; Jeffersonville R. Co. v. Lanham, 27 Ind. 
171; Hilton v. Mason, 92 id. 157; Fitts v. Creon City 
R. Co., 59 Wis. 323; Baldwin v. Chicago, etec., R. Co, 
18 Am. Law Reg. 761, and note; S. C., 50 Lowa, 680. 

d. Generally an artisan, mechanic or person skilled 
in any pursuit, avocation or calling may be examined 
as to matters relating to his avocation, concerning 
which he is shown to have peculiar and special knowl- 
edge. Examples: Sheldon v. Booth, 50 Lowa, 209; 
Scattergood v. Wood, 79 N. Y. 263; Burns v. Welch,8 
Yerg. (Tenn.) 117; Inpitz v. People, 34 Ill. 516; Union 
Pac. R. Co. v. Clopper, 102 U. 8S. 708; Woodruff v. 
Imperial Fire Ins. Co., 83 N. Y. 183; Ward v. Kilpat- 
rick, 85 id. 413; Campbell v. Russell, 139 Mass. 278; 
Terre Haute v. Huduut, 18 Am. & Eng. Corp. Cas. 302; 
Folkes v. Chadd, 3 Doug. (Mich.) 157; Barnes vy. In- 
gals, 39 Ala. 193; Davis v. Mason, 4 Pick. (Mass.) 156; 
Knox v. Clark, 123 Mass. 216; Brantly v. Swift, 24 Ala. 
390; Phelps v. Terry, 3 Abb. Dec. 607. 

e. Competent experts, qualitied by study and expe- 
rience, may testify as to the identity or genuineness 
of handwriting. Plunkett v. Bowman, 2 McCord 
(S. C.), 189; Morrison v. Porter, 35 Minn. 425; 8. C., 59 
Am. Rep. 831; Moore v. United States, 91 U. &. 270. 

f. Foreign laws can be proved by an expert shown 
to be competent, if unwritten. If written, a certified 
copy is the best evidence. ‘Talbot v. Seeman, i Cranch 
(U. 8.), L; Drake v. Glover, 30 Ala. 382; Shed v. Au- 
gustine, 14 Kans. 282; Church v. Hubbard, 2 Cranch 
(U. 8.), 187; Dougherty v. Snyder (Penn.), 158. & R. 
84; Walker v. Forbes, 31 Ala. 9; Hoes v. Van Alstine, 
20 Lil. 202; Barrows v. Downs, 9 R. I. 446, 453; Rob- 
erts’ Will, 8 Paige, 446. 

IX. 

(10.) Opinions of witnesses are never received if all 
the facts can be otherwise ascertained and made intel- 
ligible to the jury, or if the question is one that men 
in general can understand and comprebend. Clark v. 
Fisher, 1 Paige, 171; 8. C., 19 Am. Dec. 402; Stowe v. 
Bishop, 58 Vt. 498; Penn Co. v. Conlan, 101 Ill. 98; 
Passmore’s Appeal, 27 N. W. Rep. 601; Hallahan v. N. 
Y., ete., R. Co., 102 N. Y. 104. 

a. Concerning the ordinary affairs of life, the jury 
can form intelligent opinions, and opinions of experts 
are inadmissible. Bemis v. Central Vt. R. Co., 58 Vt. 
636; Milwaukee, etc., R. Co. v. Kellogg, 94 U. 8. 469; 
Schneider v. Barney, 113 U. S. 645; Durrell v. Bederly, 
1 Holt, 285; Campbell v. Richards, 5 B. & Ad. 846; Car- 
ter v. Boehm, 3 Burr. 1905; Higgins v. Dewey, 107 Mass. 
494; Neilson v.Chicago, etc., R.Co., 59 Wis.516; Watson 
v. Milwaukee, ete., R. Co., 57 id. 332; Gilbert v. Guild, 
144 Mass. 361; Kuole v. State, 55 Wis. 249; S. C., 4 
Am. Rep. 704, 

x. 

(11.) The competency of an expert is a question for 
the court, and it must be clearly shown before his tes 
timony can be received as an expert. Stennett ¥. 


Pennsylvania (ns. Co., 68 Lowa, 674; Russell v. Crit 
teuden, 63 Coun. 664; Ft. Wayne v. Coombes, 107 Ind. 
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1%; Higbee v. Guardian Ins. Co., 53 N. Y. 603; Hinds 
y. Harbon, 58 Ind. 121; McEwen v. Bigelow, 40 Mich. 
215; Dole v. Johnson, 50 N. H. 452; Castner v. Sliker, 
93 N. J. Law, 96; Flint v. Bodenheimer, 80 N. C. 205; 
Perkins v. Stickney, 132 Mass. 217; Wright v. Williams's 
Fatate, 47 Vt. 222. 


XI. (12.) HyPporHetricaL QUESTIONS. 


The rule is, that a party is entitled to put his case 
hypothetically, as he claims it to have been proved, 
and take the opinion of the witnesses thereon, leaving 
the jury to determine whether the question put covers 
the case as proved. Bishop v. Spining, 38 Ind. 143; 
Guetig v. State, 66 id. 94; Goodwin v. State, 96 id. 550; 
Cowley v. People, 83 N. Y. 464; S. C., 38 Am. Rep. 464; 
Quinn v. Higgins, 63 Wis. 664; S. C., 53 Am. Rep. 305; 
Page v. State, 61 Ala. 16; Boardman v. Woodman, 47 
N. H.120; Yardley v. Cuthbertson, 108 Penn. St. 395; 
8. C., 56 Am. Rep. 218; Dexter v. Hall, 15 Wall. (U. S.) 
9; Commonwealth v. Rogers, 7 Metc. (Mass.) 500; 
8. 0., 41 Am. Dec. 458; Forsyth v. Doolittle, 120 U. 8. 
73; State v. Cross, 68 Iowa, 180; Morrill v. Tegarden, 
19 Neb. 534; Ray v. Ray, 98 N. ©. 566; People v. Augs- 
burgh, 97 N. Y. 501. 

a. The court should allow counsel great latitude, 
in framing a question based upon the facts as claimed 
to be proved, if evidence tending to show the facts as 
claimed to be proved has been given; but the court 
should not allow hypothetical questions based on al- 
leged facts, which bave not been proved, or not within 
the range of legitimate evidence, or containing infer- 
ences or conclusions, or when they ask for conjectures, 
nor those omitting material facts that are conclusively 
shown. Goodwin v. State, 90 Ind. 550, disapproving Peo- 
ple v. Thurston, 2 Park. Cr. Cas. 49; Strong v. Stevens 
Point, 62 Wis. 255; Haisle v. Payson, 107 Ill. 365; Cow- 
ley v. People, 83 N. Y. 464, and cases there cited; Hig- 
bie v. Guardian, etc., Co., 53 N. Y. 603; State v. Stan- 
ley, 34 Minn. 430. 

XII. 


(13.) It is the peculiar province of the jury to decide 
what weight, if any, they will give to the opinion of 
anexpert. They are not bound by it, aud may exer- 
cise their own experience upon the subject as to what 
weight it is entitled to receive. 

The court has no power over it, and where judges 
have instructed juries to give greater weight to the 
evidence of professional witnesses than to non-expert 
evidence, the verdicts have been set aside as illegal. 
Congress, etc., Co. v. Edgar, 90 U. 8S. 645; Schwenger v. 
Raymond, 105 N. Y. 648; Guetig v. State, 64 Ind. 94; 
State v. Bailey, 4 La. Aun. 876; Von Valkenburgh v. 
Von Valkenburgh, 90 Ind. 433; Stone v. Chicago, ete., 
R. Co., 38 N. W. Rep. (Mich.) 24; Head v. Hargrave, 
105 U. S. 45; Atchison, ete., v. Thul, 82 Kans. 255; Da- 
vis v. State, 35 [nd. 496; McGregor v. Armill, 2 [owa, 
80; Tolum v. Mohr, 21 Ark. 349; Chandler v. Barrett, 
21 La. Ann. 58; Sanders v. State, 94 Ind. 147; People 
v. Montgomery, 13 Abb. Pr. (N. S.) 207; Cunee v. Bes- 
sorné, 63 Ind. 524; State v. Cole, 63 lowa, 695; Epps v. 
State, 102 Ind. 539; United States v. Molloy, 31 Fed. 
Rep. 19; Templeton v. People, 10 Hun, 357; Eggers v. 
Eggers, 57 Ind. 461; Goodwin v. State, 96 Ind. 550; 
Humphries v. Johnson, 20 id. 109; Spinaley v. Lanca- 
shire Ins. Co., 62 Wis. 443. 


XIU. 


(14.) An expert witness cannot be compelled to give 
his opinion as an expert unless he is compensated. He 
cannot be punished for contempt in refusing Lo appear 
or testify as such without he is compensated, but be 
can be compelled to appear and testify to facts within 
his knowledge, the sameas any other witness, without 
compensation above the statutory fee to which any 


S. C., 26 Am. Rep. 75; 17 Alb. L. J. 242; Dillis v. State, 
59 Ind. 15; Webb v. Page, 1 HE. & K. 23; Parkinson v. 


Atkinson, 31 L. J. (N.S.) C. P. 199; Jn re Roelker, 
Sprague, 276; People v. Montgomery, 13 Abb. Pr. 


(N. S.) 207; United States v. Howe, 12 Cent. L. J. 198. 


The courts of Alabama and Texas have held that ex- 
pertsare not entitled to extra compensation. Ea parte 
Dement, 53 Ala. 389; Sumner v. State, 5 Tex. App. 365. 
But the weight of authority is otherwise. ‘This sub- 


ject has been exhaustively treated by Lawson in his 


work on Expert and Opinion Evidence, and by Rogers 
on Expert Evidence. 

The medico-legal authors all treat it, but in a general 
way. Among them Wharton & Stillé (1882), Dean 
(1873), Elwell (1881, 1887), McClellan (1872), Ordronaux 
(1869, 1878), Medico-Legal Papers (series 1, 2, 3, N. Y.); 
Taylor (all English and Phil. editions), Woodman & 
Tidy (1876, 1884), Naquet’s Legal Chemistry (1876), Tay- 
lor ou Poisons (1875), Field’s Medico-Legal Guide (1882), 
Reese Med. Jur. & Tox. (1884, 1889, 1891), Bucknill & 
Tuke (all editions). 

The law authors on evidence (Wharton, Starkie, 
Greenleaf, Taylor, Best, Wood) all treat the subject 
in their works on evidence, to which the student and 
the expert should refer. Vide also Professor Wash- 
burn’s paper in 1 American Law Review, 62. 

(For reference to authorities and decisions, the 
American and English Encyclopedia of Law and Ab- 
bott’s New Digest are the best sources of information.] 


———_¢————— 


NUISANCE—RENDERING ESTABLISHMENT. 


MICHIGAN SUPREME COURT, OCT. 3, 1893. 


City oF GRAND RAPIDs v. WEIDEN. 
Defendant, in a growing part of a city, conducted the: busi- 
ness of rendering tallow from butcher's offal, ete. After 
rendering, the bones were stacked for shipment, the hair 
barrelled, and the blood thrown on the manure pile, which 
was removed once a week. From twenty-five to forty hogs 
were kept in an inclosure of one and a half acres, and fed 
with meat from the bones and corn-meal. The offal, more 
or less rotted when collected, was tried out in open kettles 
over stoves, without special ventilation. The entire neigh- 
borhood was nauseated by the stench. Held, that to spare 
defendant useless outlay, he would be enjoined from prose- 
cuting business in that location altogether after a reason- 
able time, and meantime would be required to prevent ac- 
cumulations of offal, and remove refuse every day. 


| epee from Superior Court of Grand Rapids, in 

chancery, Edwin A. Burlingame, Judge. Bill by 
the city of Grand Rapids against Stephen Weiden to 
abate a nuisance. Decree for defendant. Complainant 
appeals. 


William Wisner Taylor, for appellant. 


Henry J. Felker (James W. Ransom, of counsel), for 
appellee. 


McGrath, J. This is a bill filed to abate an alleged 
nuisance. In a growing section of the city of Grand 
Rapids, defendant is conducting a rendering establish- 
ment, where tallow is tried out from slaughter-house 
and meat-market offal. Beef cracklings, scraps of 
beef pressed into cakes weighing from seventy-five to 
one hundred pounds each, are also made up. 

After the rendering process the bones are stacked 
away forshipment, the hair is put into barrels, and 
whatever blood accumulates is thrown into the ma- 
nure pile. The manure is taken away once each week. 
From twenty-five to forty hogs are kept about the 
premises, running in an inclosure about an acre and a 
half in size, which are fed with a mixture of meat 





Witness is entitled. Buchanan v. State, 59 Ind. 1; 


“that comes from the bones,” and corn-meal or bran. 
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The offal is collected one day and tried out the next. 


Two open kettles are used, under each of which is a 


small stove. The only ventilation specially provided 
for is asmall hole in thechimney. A large amount of 
testimony was taken, which it is unuecessary to dis- 
cuss. 

The proofs on the part of the complainant, in my 
opinion, clearly establish the fact that the offal brought 
to defendant’s works is more or less decomposed on 
its arrival, and that the accumulation of this matter, 
the aggregation of large quantities of bones, from 
which the marrow has not been entirely extracted, the 
accumulation of manure, the presence of this number 
of hogs, and the crudity of the rendering process, com- 
bined, create an intolerable stench about these prem- 
ises, which permeates the neighborhood, and is borne 
by every breeze through that entire section of the city, 
into workshop and dwelling, causing nausea, debility 
and discomfort, and compelling the people to shut 
their doors and windows to avoid it. 

The only question, which is always one of difficulty 
in this class of cases, is, what remedy shall be applied? 
The collection and accumulation of this raw material, 
the cullection of these bones and the presence of these 
swine are incidents of this business. Either is 
a source of annoyance and discomfort to a popu- 
lated neighborhood, whatever methods may be 
adopted. Establishments of this character must 
sooner or later give way to population, notwithstand- 
ing the aduption of the best means so far inveuted to 
render them tolerable. The evil would be reduced 
somewhat by the daily cleansing of the establishment, 
avoiding the acoumulation of offal, and removing all 
accumulations of filth, but it is evident that the more 
serious difficulty is incident to the nature of the busi- 
ness, aggravated perhaps by the simplicity of the ap- 
pliances. 

A change of methods would probably involve large 
expense in plant, and while it might reduce the evil, 
would not entirely remove the cause for complaint. 
An order directing such change would but invite out- 
lay and leave defendant subject to other proceedings, 
probably iu the near future, to the same end. A decree 
must therefore be granted restraining the prosecution 
of the business at that point on and after the lst day of 
April next. In the meantime defendant will be re- 
quired to observe the suggestions above made with ref. 
erence to accumulations of offal, the daily cleansing of 
the establishment, and the removal of all filth, Some 
qaestion bas been raised with reference to this form of 
proceeding, but complainant bas followed the sugges- 
tiou of this court in People v. Lead Works, 82 Mich. 
471. 

The decree of the court below will be reversed, and 
a decree entered here in accordance with this opinion, 
with costs of both courts to complainant. 

The other justices coucurred. 


——————_>—_____ 


MECHANIC'S LIEN HELD INV ALID— WORK 
DUNE UNDER CONTRACT WITH TRESPAS- 
SER AND WITHOUT CONSENT, EXPRESS 
OR IMPLIED, OF RIGHTFUL OWNER. 


NEW YORK COURT OF APPEALS, OCTOBER, 1893. 


Spruck v. MoRoBErTs. 


When a contractor, mechanic or materialman proposes to 
erect a building or to expend labor or material upon land 
under a contract with a person in possession, it is incum- 
bent upon him to inquire and to assure himself of the fact 
that the person with whom he contemplates making the 
contract, or for whose benefit he is about to employ labor 
or materials, has in fact such an estate or interest in the 
land as will enable him to assert a statutory lien. If he 
fails to do this, or is mistaken in his calculations, and con- 





tracts with a person without title, the statute does not im. 
press a lien upon the estate of the true owner unless the 
latter is in some way connected with the contract, or hag 
given his consent to the expenditure in sucha manner ag 
to bind him within recognized principles of equity. 

If a trespasser has usurped the possession and control of Prop- 
erty, the mere silence of the rightful owner, or his omission 
to forbid a mechanic or materialman from proceeding with 
a contract made with the party in possession, cannot be 
construed as a consent on the rightful owner’s part to 
thing done under said contract or under authority of the 


trespasser. 
William M. Mullen, for appellant. 
Oscar Frisbie, for respondent. 


O’Brien, J. The plaintiff recovered a judgment di- 
recting the sale of certain lands of the defendant Me 
Roberts to satisfy a mechanic’s lien, which it was 
claimed the plaintiff had under the provisions of chap- 
ter 342 of the Laws of 1885. ‘The notice of the lien wag 
filed in the proper county on the llth day of April, 
1889, against one George Tarter and his wife, as the 
owners of the land, and the defendant McRuwoberts is 
not referred to therein, as owner or otherwise. The 
plaintiff entered into a contract on the 13th of Novem- 
ber, 1888, with T'arter and his wife for the erection of 
a hotel building on the lands, at acost of over $6,000, 
and was paid by them from time to time during the 
progress of the work, and in pursuance of the contract, 
about $5,000. The defendant is in fact the owner of 
the land, and was when the coutract was made and the 
building erected; but some time before the contract 
was made, the Tarters went into the actual possession 
under title hostile and adverse to the defendant, and 
kept their possession and assumed to be the owners in 
hostility to the defendant until the 2d day of Janu- 
ary, 1890, when they were compelled to surrender the 
premises to the defendant under a judgment and exe- 
cution in an action of ejectment. This action wascom- 
menced against the Tarters, their grantors and others, 
on the 27th day of March, 1889, by the service of a sum- 
mons and complaint, and the filing thereof, with a no- 
tice of the pendency of the action in the county clerk's 
office of the proper county. The plaintiff, by his con- 
tract, was to complete the building on or before May’ 
1, 1889, and it was completed substantially according 
to the contract, a considerable part of the work hav- 
ing beer done after the defendant had brought the ac- 
tion to recover the land upon which the structure was 
being erected. 

There can be no doubt upon the finding, that the 
plaintiff entered into the contract aud erected the 
building upon the faith of the title and responsibility 
of the Tarters, and trusted to them and their title for 
payment of his compensation. The referee has found 
substantially that the plaintiff, before entering into 
the contract, was notified by different persons that the 
land belonged to the defendant, and to have nothing 
to do with the erection of the building, to which he re- 


plied, in substance, that he was willing to take his 


chances, but the force of these facts was evidently 
much impaired in the mind of the learned referee, by 
the circumstances which he finds that this netice was 
not given in pursuance of any authority or request 
from the defendant himself. One of the persons who 
thus warned the plaintiff of the danger of making any 
expenditure upon the land on the strength of Tarter’s 
title was the attorney of record for the defendant in 
this action, and it is.a fair inference from the whole 
record that he acted fur the defendant, or at least ob- 
tained the information from him. But however tbat 
may be, Lhe important fact cannot be ignored that the 
plaintiff, before he made any contract to build, and 
before he incurred any expenses was fully informed, 
not only of these statements, but by his own inquiries 
and investigations, as to the condition of the title, aud 











that 
elect 
oone 
whi 


upot 


eg ee ee en we ee ee eh se eS 





t di- 
Mo- 
was 
Lip 
was 
pril, 
the 
The 
em- 

of 


the 


es ‘4 


o 


tl ee i i 











THE ALBANY LAW JOURNAL. 411 























that with full knowledge of all the facts he deliberately 
elected to enter upon and perform the contract for the 
constructions of the building upon the faith of a title 
which proved to be utterly invalid, and also in reliance 
apon the pecuniary responsibility of parties who 
failed to pay the contract price in full. The record does 
not disclose the slightest ground for supposing that the 
plaintiff's conduct in this respect was influenced in 
any degree by any word, act or omission of the de- 
fendant, and so far as the plaintiff seeks to sustain the 
judgment upon general principles of equity, these con- 
siderations are important. 

The statute which gives to acontractor, mechanic or 
materialman a lien upon the lands of another, created 
a remedy in such cases which was unknown to the 
common law, and while it must receive a liberal con- 
struction to secure the beneficial purposes which the 
Legislature had in view, it cannot be extended to a 
state of facts not fairly within its general scope and pur 
view. Spencer v. Barnett, 35 N. Y. 94; Tiley v. Thou- 
sand Island Hotel Co., 9 Hun, 424. 

The statutory incumbrance is imposed upon real es- 
tate in such cases only when the work is performed or 
materials furnished in pursuance of some contract 
with the owner, who is sought to be charged, or whose 
interest is to be affected, or when his consent is in 
some way established. Itis not claimed that the de- 
fondant ever made any contract with any one that 
connects him in any way with the work or material 
that the plaintiff put upon the land. The judgment 
proceeded and has thus far been upheld upon the sole 
ground that the building was erected with his consent. 
It is not, and obviously cannot be, urged that any ex- 
press consent is shown. ‘The most that can be claimed 
is that the defendant knew what was being done by 
the plaintiff, and failed to forbid or prevent him. 
There is not the slightest reason to believe that any 
thing the defendant could have said to the plaintiff 
would have influenced his action or changed bis reso- 
lution to take the chances upon his contract with Tar- 
ter. 7 

The latter agreed to pay bim $6,860, and actually did 
pay $5,000, and no doubt the plaintiff would have been 
successful in collecting the whole sum from the parties 
who agreed to pay had the judgment in ejectment been 
delayed or given against the defendant. The result of 
that suit was a coutingency which evidently did not 
enter into the plaintiff's calculation at the time he en- 
tered upon the performance of the contract to build, 
though the information in his possession or within bis 
reach might very well have foreshadowed the risk in- 
volved. If the defendant had consented to the ex- 
penditure made by ‘Tarter upon this land, that fact 
might have been a very serious obstacle to the right of 
his action to recover it, or evenif, with knowledge of 
allthe facts, he looked on and allowed an innocent 
party, believing that he had the title, to make valuable 
improvements upon it without restriction, equity 
might hold him estopped from afterward calling in 
question the title of a party who had acted upon the 
faith of his silence. But these principles have no ap- 
plication to this case, for the plain reason that it does 
not appear that the defendant failed in any duty that 
the law imposed upon him, or that the plaintiff acted 
otherwise than upon his own judgment, having 
knowledge of all the facts. 

The defendant bad been ousted from the possession 
of his land by parties claiming title, but who were in 
fact mere trespassers, and while thus out of possession 
and wrongfully deprived of any control or dominion 
over it the plaintiff contracted with the wrong-doers 
Wo erect a building on the land. His security for the 


payment of the contract price of the building, under 
these ciroumstances, was the personal responsibility of 
his employer and his interest, whatever it might turn 
out to be, in the land. In the absenoe of proof con- 








necting the defendant with the contract or showing 
that he consented to the work, neither he nor his title 
is boand by what was done. When a contractor, me- 
chanic or materialman proposes to erect a building or 
to expend labor or material upon land under a contract 
with a person in possession, it is incumbent upon him 
to inquire and to assure himself of the fact that the 
person with whom he contemplates making the con- 
tract, or for whose benefit he is abuut to employ labor 
or materials, bas in fact such an estate or interest in 
the land as will enable him to assert a statutory lien. 
If he fails to do this, or is mistaken in his calculations, 
and contracts with a person without title, the statute 
does not impress a lien upon the estate of the true 
owner unless he is in some way connected with the 
contract, or has given his consent to the expenditure 
insuch manner as to bind him within recognized prin- 
ciples of equity. 

The cases relied upon by the learned counsel for the 
plaintiff to support the judgment are clearly distin- 
guishable from this, as in allof them the actual owner 
had in some way authorized the improvement, or was 
related to the contract, or given his consent, or baving 
the control or possession of the property, his consent 
was found as afact from circumstances, and such find- 
ing was a just and reasonable inference from his con- 
duct. Schmalz v. Mead, 125N. Y. 188; Otis v. Dodd, 
90 id. 338; Husted v. Matthews, 77 id. 388; Burkitt v. 
Harper, 79 id. 273; Cowen v. Paddock, 187 id. 188. 

The record in this case discloses no such element of 
consent. The defendant’s position was that the por- 
session of Tarter and his wife was wrongful from the 
beginning, and that they were trespassers upon his 
property. He notonly refused to sanction any act of 
ownership or dominion on their part over the property, 
but actually brought an action to eject them therefrom 
a very short time after the plaintiff entered into the 
contract with them, and before it was performed, and 
there can be little doubt from the record that the 
plaintiff had full information as to his attitude. At all 
times and in all reasonable ways the defendant resisted 
and repudiated the Tarters’ possession and claim to 
the property, and the plaintiff, having acted under 
their authority solely, cannot under the circumstances 
be awarded any greater or different measure of relief 
than they could assert themselves, 

The defendant having been deprived of the posses- 
sion and control of the property, and his rightful rela- 
tion to it having been usurped by a trespasser, his 
mere silence, if it be assumed, or his omission to for- 
bid the plaintiff from proceeding under his contract, 
cannot be construed into consent on his part to any 
thing that was done by the parties in possession, or by 
the plaintiff acting under their authority. The true 
owner was not bound to seek out the plaintiff, or any 
one else acting under a hostile claim, and inform him 
of his rights at the peril of subjecting his property, 
which at all times he was seeking to recover, to the 
burden of a lien based upon acts manifestly wrongful, 
and against which hein every proper way protested. 
Cowen v. Paddock, supra. The situation is not 
changed by the fact, if it be so, that the defendant's 
property bas been enhanced in value by the plaintiff. 

A learned authority on the law of damages, in dis- 
cussing the rule applicable to cases quite analogous, re- 
marked that * theimprovements may be very valua- 
ble, but they may be quite unsuited to the use which 
tbe plaintiff intends to make of his land. Even if they 
are such as he would wish to make, they may also be 
such as he could not have afforded to make. To com- 
pel him to pay for them or to allow for them in dam- 
ages, which is all the same, is quite as unjust as it 
would be to lay out money iv any other investment for 
amar, and then compel him to adopt it nolens volens.” 
Mayne Dam. 225; Woodhull v. Rosenthal, 61 N. Y. 397. 
One cannot make improvements upon the land of an- 
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other without his consent and charge him with their 
value; and as the defendant’s consent to the erection 
of the building caunot be implied from the facts in 
this case, the recovery cannot be sustained upon any 
just or fair construction of the statute in regard to me- 
chanio’s liens nor upon any principle of equity. 

The judgment should therefore be reversed, and a 
new trial granted, costs to abide the event. 

All concur. 

Judgment reversed. 

sapeaiinathenliaiiittate 


MUNICIPAL CORPORATIONS — FIREWORKS 
DISPLAY—NUISANCE. 


NEW YORK COURT OF APPEALS, OCTOBER 3, 1893, 


Sperr v. Ciry oF BROOKLYN. 

A large display of fireworks, including heavily-charged ex- 
plosives, held at the junction of two narrow and completely 
built streets of a large city, and managed by private per- 
sons under no official responsibility, is an unreasonable and 
dangerous use of the streets, and a public nuisance. 19 N. 
Y. Supp. 665, affirmed. 

While a display of fireworks in a city street may be in facta 
nuisance, the city cannot relieve itseif of liability for dam- 
ages caused by such a display, licensed by the mayor or 
under the authority of an ordinance, on the ground that the 
ordinance is u/tra vires, since the council, admittedly, has 
regulating powers in the premises. 


PPEAL from City Court of Brooklyn, General 

Term. Action by S. Fleet Speir against the city 

of Brooklyn for damages for the setting fire to plain. 

tiff's house by fireworks. From a judgment of the 

General ‘erm (19 N. Y. Supp. 665), affirming a judg- 

ment of the Special Term (18 N. Y. Supp. 170), in favor 
of plaintiff, defendant appeals. 

One Amantrano obtained a permit from the mayor’s 
office, Brooklyn, for the discharge of fireworks at the 
corner of Montague and Clinton streets, adjacent te 
the Academy of Music in that city, which permit re- 
cited that it was granted under chapter 3, article 3, 
section 2, of the city ordinances. Under this permit, 
on the night of November 1, 1887, there was a display 
of fireworks, consisting of rockets, shells, bombs, bal- 
loons, and colored fire, conducted by one Bidwell (who 
had been employed by Amantrano), iu the streets at 
the place mentioned, on the occasion of a political 
meeting. A copy of the permit was sent from the 
mayor's office to the chief of police (as was the custom 
when such permits were granted), and in consequence 
of the permit the police did not interfere with the dis- 
play. The display was extensive, and the rockets used 
were large and powerful. During the display one of 
the rockets entered the window of plaintiff's bouse, 
within sixty or eighty feet from the point where it was 
discharged, setting fire to the house, and occasioning 
the damage for which the action was brought. It had 
been customary for the mayor to grant similar permits 
for the discharge of fireworks iu the streets on occasions 
of political meetings, under the assumed authority of the 
ordinance referred to. The city ordinances relative to 
fireworks are as follows: Chapter 3, article 4, section 
2: **No person shall fire or discharge any cannon, gun, 
pistol, fowling piece or firearm of any description, or 
store or sell or offer to sell, explode or set off any fire- 
cracker, rocket, squib or combustible fireworks of any 
description, within the city limits, provided, that 
nothing in this section contained shall be construed to 
extend to any fireworks exhibited by order of the 
common council, or by any exhibitor who shall be au- 
thorized by a permit from the mayor to exhibit the 
same for public amusement, under a penalty of twenty- 
five dollars for each and every offense.” Chapter 3, 


article 5, section 14: ** This use of fireworks of all de- 
scriptions is prohibited within the city limits, except 
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on the whole of the fourth day of July in each and 
every year; provided however that this section shall not 
apply to such public displays as may be authorized by 
the city authorities, or such private displays as may be 
allowed under permit from the mayor granted for such 
purpose, and any person vivlating any of the provisions 
of this section shall forfeit and pay a sum not ex. 
ceeding five dollars for each and every such offense.” 
Further facts are stated iu the opinion. 


Almet F. Jenks, for appellant. 
William C. De Witt, for respondent. 


ANDREws, C. J. The finding of the trial judge that 
the use of the street for the discharge of fireworks con- 
stituted a public nuisance is amply justified, in view of 
the circumstances. It has been decided in some cases 
that the discharge of fireworks in the streets of a city 
or village is a nuisance per se, aud subjects persons en- 
gaged in the transaction to responsibility for any in- 
jury to person or property resulting therefrom. Jenne 
v. Sutton, 43 N. J. Law, 257; Conklin v. Thompson, 29 
Barb. 218. It may be doubted whether the doctrine, 
in its full breadth, can be maintained. The practice 
of making the display of fireworks a part of the enter- 
tainment furnished by municipalities on occasions of 
the celebration of holidays or the commemoration of 
important public events is almost universal in cities 
and villages; and we are not prepared to say that this 
may not be done, and that streets and public places 
may not be used for this purpose, under the supervision 
of municipal authorities—due care being used both as 
to the place selected, and in the management of the 
display—without subjecting the municipality to the 
charge of sanctioning a nuisance, and the responsibility 
of wrong-doers. But the circumstances in the present 
case do not take the transaction in question out of the 
category of nuisances, or relieve the parties who con- 
ducted or promoted the affair from liability for the in- 
jury occasioned. ‘The discharge of fireworks in a city 
under any circumstances is attended with danger. In 
the present case the danger was greatly enhanced by 
the location. It was at the junction of two narrow 
streets of a large city, completely built upon, and 
where any misadventure in managing the discharge 
would be likely to result in injury to persons or prop- 
erty. The display was of considerable magnitude, and 
the explusives, especially the rockets, were heavily 
charged, and, when exploded, were carried with im- 
mense velocity. [t was managed by private persons 
under no official responsibility, and no municipal or 
public interest was concerned. Under the circum- 
stances, in view of the place, the danger involved, and 
the occasion, the transaction was an unreasonable, uu- 
warranted, and unlawful use of the streets, exposing 
persons and property to injury, and was properly found 
to constitute a public nuisance. 

The judgment below adjudges that the city of 
Brooklyn is liable for the injury sustained by the plain- 
tiff, and this is the only question in the case. Thata 
municipal corporation may commit an actionable 
wrong, and become liable fora tort, is now beyond 
dispute. If the city directed or authorized the dis- 
charge of the fireworks which resulted in the injury 
complained of, it is, we think, liable. The inquiry is 
whether the city of Brooklyn did any thing which, a8 
to this plaintiff, placed it in the attitude of a principal, 
in carrying on the display. The mayor of the city, its 
chief executive officer, expressly authorized it, assum- 
ing to act, in so doing, under an ordinance of the com- 
mon council. In so doing, and in construing the ordi- 
nance as authorizing him to grant a permit to private 
persons to use the public streets for the discharge of 
fireworks, he was following the practice which had 
long prevailed; and, so far as appears, no question had 
been raised that such permits were within the ordi- 
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pance. The permit, when given and communicated to 
the police, was understood as preventing any police in- 
terference with the act permitted, and it had that effect 
in the case in question. The city had power to pro- 
hibit or regulate the use of fireworks within the city, 
and to enact ordinances upon the subject. The ordi- 
nanoes passed were not ultra vires, in the sense that it 
was not within the power or authority of the corpora- 
tion to act in reference to the subject under any cir- 
cumstances. See Dill. Mun. Corp., § 963 eé seg. It is 
the settled doctrine of the courts that a municipality 
js not bound merely by the assent of its executive offi- 
cers to wrongful acts of third persons, nor could the 
mayor bind the city by a permit, for the granting of 
which he had no color of authority from the common 
council, and which was not within the general scope of 
his authority. Thayer v. City of Boston, 19 Pick. 511. 
It the permit was in fact authorized by the ordinance, 
the city would, as we conceive, be liable, although the 
particular act authorized was wrongful. Fora mistake 
in the exercise of its powers, or by acting in excess of 
its powers, upon a subject within its jurisdiction, 
whereby third persons sustain an injury, there seems 
to be no reason, in justice, which should deny the in- 
jured party reparation. The common council is the 
governing body. It represents the corporation, and 
its acts are the acts of the corporation, when they re- 
late to subjects over which the corporation has juris- 
diction. It is true that the power to pass ordinances 
and tu reguiate the use of fireworks did not embrace a 
power to authorize or legalize nuisances. But, if the 
ordinance transcended the power of the common 
council in this respect, the misconstruction of the 
common council of the extent of its powers in dealing 
with the subject, which wus concededly within its 
power of regulation, does not, we think, within any 
just view of municipal exemption from the conse- 
quences of unauthorized and wrongful acts of the 
governing body, exempt the city from liability. See 
Cohen v. Mayor, 113 N. Y. 532. 

But it is claimed that the ordinance did not, by its 
true construction, authorize the mayor to grant per- 
mits to use the streets for the discharge of fireworks. 
The contention is that there is an implied limitation 
that the permit should extend only to proper and suit- 
able places other than the public streets. But there is 
no such limitation, in terms, in the ordinances, and the 
streets are not excepted from the power granted; and 
the case shows that the ordinance has been acted upon 
for many years, and has never been construed as now 
claimed. We are not prepared to say that the legal 
construction of the ordinance is not that which is now 
dlaimed by the counsel for the city, or that there is not 
to be read into it the limitation claimed. But the 
ordinance is at least indefinite and ambiguous. It 
might well be construed by laymen as it bas been con- 
strued by the executive officers of the city. The ordi- 
nance was in fact the reason for the granting of the 
Permit in this case. We think that as to the plaintiff, 
who has suffered the injury, the city is bound by the 
construction of the ordinance placed upon it by the 
Mayor, which was not only possible, but plausible, and 
upon which, for yeurs, the mayor had acted. Wethink 
the judgment is sustainable, aud it should therefore 
be affirmed. 

All concur. 








THE LEGAL PROFESSION IN ENGLAND. 


At the twentieth annual meeting of the Incorporated 
Law Society in Manchester, England, on the llth 
of October last, Mr. W. P. Fullagar, read the following 
Paper, entitled ‘‘Our Profession: Its Present-day 
Position and Obligations:” 

In selecting this wide and important subject, I do 
not desire in any way to dogmatize, or merely to air 





any special crotchets, but to the best of my ability to 
ask your consideration with me of our present position 
as a profession, and to touch upon afew weak places 
in our armor which, during an experience of twenty- 
five years’ practice in Lancashire, have pressed them- 
selves home upon me. Their consideration will, I 
hope, provoke a discussion which may help us to under- 
stand one another better, and whilst stimulating a 
greater desire for stronger union, may also help to re- 
move much which now tends to sap our strength. Let 
us then consider our profession and its present-day 
position as regards ourselves and the public at large. 
I confidently affirm that there is no profession which 
bas had in the past, and alas! still has, to endure more 
attacks and obloquy, and kicks both covert aud overt, 
than our own. We are lovked upon as a necessary 
evil. Men come to us only because and when they are 
obliged to do so. They grudge the time and money 
spent upon us, and gratitude for work done and trouble 
taken is not often, I fear, felt, and still less often ex- 
pressed. It is said that you cannot make a man sober 
by act of Parliament, but there is one thing which the 
public seem to think can and ought to be done by act 
of Parliament, and that is, to make us lawyers pvorer, 
and in every possible way to cut down and limit our 
work and legitimate charges! This has been the bear- 
ing of all legislation on legal procedure and land traus- 
fer during the last thirty years, and it is still going on. 
The connection of the law and the prophets, so familiar 
to the ancient Jews, is to be dissolved iu our minds, so 
far at least as any profit in another sense is concerned! 
Not only, too, are we subjected to these attacks from 
without, but there are many circumstances within and 
amongst ourselves which further help to injure our 
position as compared with what it wasformerly. Our 
numbers are greater. The profession is palpably over- 
stocked. There are many amongst us who should 
never have been admitted to our ranks, and who, by 
stress of position and circumstance, are ready to under- 
sell their compeers, and to work fora miserably in- 
adequate and unfair recompense. There is a spirit of 
unworthy desire abroad which prompts the coveting 
of the business of others, and the resort to any means 
to acquire it. Again, much of tbe old confidential re- 
lation between solicitor and client which showed itself 
in the family solicitor aud bis firm being the legal rep- 
resentatives of a family for several generations, has 
disappeared. As things now are, the difficulty one 
often finds is to say who is your client from day to 
day! The lawyer is consulted nowadays far too often, 
not for the confidence reposed in him, but as the pro- 
prietor of the cheapest legal shop in the ueighborhood. 
I don’t say fur one moment that the public have not a 
perfect right to get their law done as cheaply as they 
can, and | welcome the many salutary changes which 
have cut down the heavy and unnecessary charges 
which formerly attended both the transfer of land and 
also all litigation generally, but 1 maintain that even 
to these public benefits there may aud should bea 
limit, if and so far as they prevent or interfere with a 
fair and proper remuneration for work which must 
actually and necessarily be done. I maintain that 
when the preseut authorized scale of charges and costs, 
whether in litigation or conveyancing matters, is care- 
fully considered, all reasonable men will come to the 
conclusion that the time for the popular outcry against 
lawyers’ bills is past—that the publio are getting their 
work done as cheaply, yes! and as well and expedi- 
tiously as they can reasonably expect—and that it be- 
hooves us asa profession to watch over our interests 
far more narrowly and carefully than we have hitherto 
done, and to strenuously resist any further attempts 
to reduce our means of subsistence to a degree both 
unoalled for and unfair. But we must do more than 
this. We must deterinine asa body to maintain (so 
far as circumstances will permit) that fair aud proper 
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scale of charges which the Legislature allows us. In 
all matters it is not possible to adopt that scale, but 
what I specially wish to deprecate is the reduction of 
charges to a small and unremunerative limit, merely 
with the view of working more cheaply than one’s 
Noth- 
ing to my mind can be more unworthy of the profes- 
I would further deprecate a 
practice which of late years has been far too common; 
and which, more than all else, has, I think, tended to 
weaken us and to bring us into bad odor with the pub- 


neighbors and thereby securing more business. 


sion to whioh we belong. 


lic at large. 1 refer to the admission into our profes- 
sion of men who from birth, education, and position 
are entirely unfitted to uphold its dignity and honor. 
How repeatedly do we hear of and see clerks articled 
without any premium who have brains enough to 
squeeze through their examinations and are then found 
with their names in the Law List, but who possess the 


very vaguest notions of professional etiquette or of 


those high and honorable feelings without which I 


maintain that our profession can never hold its own as 


it ought todo. These men, as soon as they have passed 
their examination, start for themselves with no capital 
and no clients, except such as they may hope to entice 
from their former employers, or may capture by the 
offer of cheap law. What is too often the result of 
this? From my own experience and observation I do 
not hesitate to say that in the majority of those casee 
which our association is compelled to bring before the 
courts, the persons summoned have conimenced their 
professional life in this way, and in many cases have 
been tempted by absolute want of means to use moneys 
of their clients which have from time to time come 
into their hands. I submit then most strongly that it 
is a hardship, not only upon our profession—not only 
upon the public who suffer from frauds committed— 
but upon the clerks themselves—to admit them to 
articles upon such terms and under such circumstances. 
Our obligation to the public as well as to ourselves is 
to take care that our profession keeps up the highest 
and most honorable standard, and this can be done far 
better by keeping out possible weeds than by allowing 
them to take root, and then getting the courts to pull 
them up for us. Another of our obligations to the 
public is to keep down litigation in every possible way. 
[ don’t like to hear members of our profession advocat- 
ing schemes because such schemes will increase oppor- 
tunities for litigation. Increase the facilities for deal- 
ing with the litigation which exists in a less costly and 
more expeditious way if you like, but, for heaven’s 
sake! let none of us ever seem to be thirsting for the 
increase or prolonging of litigation! Again, the public 
demands from us expedition. There has undoubtedly 
been a vast improvement on this score during the last 
thirty years. In litigation, suits and actions are dis- 
posed of with wonderful celerity. The old days of 
Jarndyce v. Jarndyce are gone forever. Still, even 

now, in conveyancing matters there is with some of 
us a fatal disposition to delay, and to let business drag 
on far longer than need be. One instance where this 
often occurs is in the case of landed estates, whose in- 
terests are in the hands of London solicitors, aud which 

are offered to the public on building or mining leases. 

[ hope that my London brethren will forgive me if I 

say that [ have often met with and heard of dire com- 

plaints at the delay which this state of things frequently 

produces in the preparation and completion and (more 
often than not) in the cost of such leases. One reason for 
the heavier costs incurred is, I fancy, that the prepa- 

ration of the lease is generally handed over to coun- 

sel, who, however learned in the law they may be, 

have little practical knowledge of the circumstances of 

the letting. This is more especially the case with 

mining leases, and often the draft, when finally settled, 

resembles the body of a pugilist after a hard fight in 

its adornment (in ink) with red upon blue, upon green, 





upon brown, upon violet, upon black! This involves 
a correspondingly great increase in the cost, which, 
falling (as I think most inequitably) upon the unfor- 
tunate lessee, makes hii and others chary about repeat- 
ing the experiment. Then there is a point which per. 
haps comes before usin the country more than ip 
London, and about which I would venture specially to 
warn my younger brethren, and it is this :—Never allow 
or wink at the doing by any clerk in your employ of 
any thing which you would not care to du yourself. 
Often have 1 met with little acts of professional dis. 
courtesy, and of failure to act up to the proper stand- 
ard, which, on complaint being made, have been pat 
off upon the shoulders of aclerk. The clerk is, in fact, 
used as the scapegoat for acts which the principal 
would have been ashamed todo himself. My own feel- 
ing is that clerks in many offices are allowed to act too 
much without supervision, and | don’t think that any 
business should be transacted, and certainly no letter 
should be sent out of an office, without the knowledge 
and sanction (by his signature) of the principal. If 
this were done, professional discourtesy and sharp 
practice would, in a great measure, disappear. These 
matters may seem trivial in themselves, but they all 
appear to me to have a strong bearing upon the point 
which [ would insist upon—uamely, the necessity for 
keeping up our standard of professional honor and 
practice. Lastly, I would urge that we can only hope 
to do this and to maintain our true position by greater 
cohesion and union among ourse!ves. We are too 
jealous of one another. We don’t pull together as we 
should do. This is all the more necessary, because we 
get very little help from outsiders. The public don’t 
love us well enough to help us. Our friends of the 
bar, fettered by that exclusive etiquette (which seems 
to mearelic of the dark ages), only welcome us to 
their chambers as tenants in (or rather with) fee! but 
as tenants by courtesy, within the magic circle of per- 
sonal intimacy and friendship, seldom—if ever! Nor 
do we get quite the consideration which we havea 
right to expect when we have the misfortune to be 
personally involved in matters before the courts. The 
unfortunate solicitur engaged in litigation seems to be 
considered as fair game fur judges, counsel, the public, 
and the press to sit upon and worry to their heart’s 
content! What, then, should we do to strengthen our 
position? Personally, [ have not much faith in the 
work and benefit to be derived from local law societies. 
They have, I think, necessarily a very limited sphere 
of usefulness. Except in our largest centers I don’t 
think that their committees can be so composed as to 
render their decisions on matters of etiquette and 
practice satisfactory. They often degenerate into 
mere platforms and agencies for the airing of local 
ideas and plans. Take, for instance, the desire on the 
part of some places for continuous sittings. I am one 
of those who do not believe in the necessity for them, 
or that they would be attended with satisfactory re- 
sults to the community at large. Any benefit which 
they could confer would be purely local, and confined 
to the members of the bar and to the solicitors prac- 
ticing in these towns. Continuous sittings (say) in 
Manchester would not be of much benefit to Bolton, 
Blackburn, Chorley or Preston. I support most 
strongly Mr. Justice Grantbam’s views on this subject, 
namely, that so long as London is the capital of Eng- 
land, all that is best will and must converge to and 
center there, and it is hopeless, I think. for our other 
large towns (even though some of them have now got 
a lord mayor)! to fancy that by local courts, a local 
bar, and local judges, they will get the suitor’s work 
done better than it is at present. As I said before, I 





don’t think the state of legal business demands the 
change, but I am still more sure that if it was tried it 
would very soon be found to work in any thing buts 





I would also add that district registries 


beneficial way. 
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always seem to me to benefit only those who practice 
in the towns where they are established. If I, practic- 
ing in Bolton, use them, Iam compelled to employ 
alocal agent, and I find not only that my London agent 
does my work far better, but that London offers many 
advantages which no other place can furnish. This is 
rather by the way, and returning to my subject, I 
would urge that all members of our profession should 
be members of the Iucorporated Law Society. I be- 
lieve that this one central London society, working as 
itdoes with a council on which our leading cities and 
towns are represented (not perhaps quite so largely as 
they should be), can do far more to help and strengthen 
as than the strongest local society can possibly hope to 
do. Our council certainly know how to manipulate 
large funds, and judging from one item in the accounts 
they recognize the wisdom of the old saying about not 
muzzling the ox that treadeth out the corn! ButI 
want them to do more. I don’t believe that our pro. 
fession is much helped or its high standard preserved 
merely by clearing out a few black sheep every year. 
Itcan only deal with afew out of many whom we could 
very well spare. What I want is that our society and 
its council—that, in fact, we all should show more self- 
assertion in defense of our position and our rights. 
We have been too diffident, too humble in the past. 
Selden says: ‘‘ There is ‘ Humiiitas quedam in Vitio.’ 
Ifaman hath too mean an opinion of himself it will 
render him unserviceable both to God and man.” Dr. 
Johnson says that he would havea lawyer “inject a 
little hint now and then to prevent his being over- 
looked.”” That is exactly what I think our society and 
we, each of us, ought to do in the future far more than 
we have done in the past. Let careful watch be kept 
ou every attempt to cut down our reasonable privileges 
and remuneration, and let our society, recruited by a 
large accession of members, be able to speak as the 
voice of the majority of the profession throughout the 
country. If itis found that we are ready to defend 
ourselves, depend upon it the attacks will soon cease. 
And why should we not hold up our heads on high and 
assert ourselves? We belong to an ancient and noble 
profession—a profession second to none in its capabili- 
ties and opportunities for help and usefulness to every 
rank and class of men. We are allowed to probe into 
the deepest secrets of the family and the individual 
far more than our medical or even our clerical brethren. 
The skeleton in the cupboard, however carefully con- 
cealed from every one else, is readily revealed to us for 
our advice and assistance. Weare trusted with repu- 
tations, as freely as with moneys and property. We 
have high responsibilities. Our ignorance, or negli- 
gence, or fraud must necessarily have wide and serious 
effects. The carelessness or ignorance of the medical 
man may sacrifice the life of one patient, but the law- 
yer has the ruin and misery of whole families in his 
hands, and a very slight slip in our proper care and at-' 
tention may produce most lamentable and far-reach- 
ing consequences. All this points to the necessity 
(which [ have to-day been pleading for) of a high stand- 
urd of excellence and honor. We depend toa great 
extent upon the confidence which the public repose in 
us. Let us one and all take care that such confidence 
is not rudely shaken by any acts or defaults of our own. 
So long only, I believe, as we are able to claim and re- 
tain this confidence, shall we be able to assert and hold 
our own, and successfully to meet the attacks which 
are from time to time made upon us. 





> 


HONORS 10 THE MEMORY OF MR. JUSTICE 
BLATUHFORD. 


N Monday, Nov. 13, in the Supreme Court room in 
Washington, there was a large assemblage to hear 





Attorney-General Olney speak on the life, character 
and services of the late Associate Justice Blatchford. 
He began by reading the resolutions adopted by the 
Bar Association, which he asked might be spread on 
the records. Mr. Olney then addressed the court as 
follows: ; 

“ These resolutions—as I ain sure the court will agree 
—justly estimate and express the loss sustained, not 
merely by the judiciary, not merely by the profession, 
but by the entire community as well. It does not follow 
that the community is necessarily, or even probably, 
sensible of its loss. Judge Blatchford bore bis high 
honors so meekly, fulfilled his important functions so 
quietly and unostentatiously, as to attract to himself 
but slight notice from the public he so faithfully served. 
Nothing indeed was more alien to his thoroughly 
genuine nature than the mere trappings of office; 
than the notoriety and conspicuousness which, in 
these days of the interviewer and the illustrated daily 
press, so easily become the inseparable attendants of 
high station. 

“Judge Blatchford was the model of a competent, 
well-trained, laborious, conscientious, and, above all, 
modest public servant. Itis not given to every man 
to be instinct with true genius, to exult in acknowl- 
edged intellectual superiority, to be chief among the 
chiefs of his chosen calling. Such men are rare, and 
their examples as often provoke despair as excite to 
emulation. But to every man it is given to make the 
most of the faculties that he has, to cultivate them 
with unflagging diligence, to make sure that they de- 
teriorate neither from misuse nor disuse, but continue 
in ever-growing strength and efficiency until the inevi- 
table access of years and infirmities inexorably bars all 
further progress. By such means alone, without the 
aid of any transcendent powers, it is astonishing to 
what heights men have climbed, what conquests they 
have made and what laurels they have won. Judge 
Blatchford would have been the last to claim for him- 
self those extraordinary gifts which have made some 
men seem and be called the giants of the law. But he 
had tireless industry, persistent application, a deter- 
mination to work the powers he possessed tv their ut- 
most capacity—and the result is now seen in an honor- 
able judicial career on the bench of the highest court 
of the country, and in an example full of encourage- 
ment and promise for every ambitious and struggling 
spirit. 

“If it be asked what was Judge Blatchford’s chief 
characteristic as a judge, it may be said to consist in 
the strictly business quality of bis work. By that Ido 
not merely mean that he was specially conversant 
with the multifarious affairs of trade as daily trans- 
acted in the commercial centers of the world and dealt 
with the questions arising oat of them with peculiar 
intelligence and skill. No less could be expected of 
one who came to the bench from a successful practice 
in the commercial metropolis of the country. But his 
judicial work was business-like, in that its sole 
aim was the right determination of the particular case 
in hand. He never made its decision an occasion for 
philosophic disquisition. He never undertook by 
an opinion in one case to settle principles for 
other anticipated cases. He never indulged in ‘ large 
discourse looking before and after,’ much less in any 
flights of rhetoric. It satisfied his idea of judicial duty 
that the controversy before him was settled aright by 
the application of a rule of law broad enough to cover 
that case. Thus if he was not brilliant, he was safe; if 
he did not make large contributions to the science of 
jurisprudence, he won respect for the law and its ad- 
ministration by the uniform righteousness of the re- 
sults reached in actual causes. 

“Tt must add to our admiration of Judge Blatchford 
that he toiled assiduously both at the bar and on the 
bench, not from necessity, but from choice; that the 
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allurements of an ample fortune neither belittled his 
aims nor benumbed his energies, and that in his bands 
wealth was but the supplement and aid to an industry 
and zeal rarely excelled even under the spur of pov- 
erty. His orderly, prosperous and placid career, nota- 
ble in itself, is even more so by contrast with that of 
his colleague on the bench whose death preceded his 
own by only afew months. Judge Blatchford rose to 
the highest of professional honors by unswervingly 
treading the beaten path of the law, and by a regularly 
graduated assent, every stage of which, from country 
lawyer tocity lawyer, from district judge to circuit 
judge, and from circuit judge to judge of the Supreme 
Court, was in natural and logical succession. 

“Mr. Justice Lamar, on the other hand, was called 
to the like honors, after a career of extraordinary vi- 
cissitudes, in which the life of the camp and the bat- 
tlefield alternated with that of the forum and the hust- 
ings, almost without probation as a legal practitioner, 
but with a thorough theoretical and practical knowl- 
edge of great affairs of state and with a well-earned 
national renown as an orator, statesman and leader of 
men. And nothing could better illustrate the wide 
soope and variety of the functions of this high tribu- 
nal than the fact that, notwithstanding their wholly 
adverse training and experience, each of them found 
here a fitting field for his own peculiar gifts and at- 
tainments, and each in his own line proved himself an 
accession and an ornament to the bench. 

“T have the honor to ask that the resolutions of the 
bar be spread upon the records of the court.” 


Chief Justice Fuller, in receiving the resolutions for 
the court, said: 


“To Mr. Justice Blatchford the discharge of duty 
was an impulse and toila habit, and since to thorough 
training as a scholar and in professional practice, a 
wide and varied knowledge of the law, a keen and dis- 
criminating intellect, and an indomitable patience, he 
added ‘the transcendent capacity of taking trouble,’ 
the volume and extent of the work he was enabled to 
accomplish during twenty-six years of judicial life 
should occasion no surprise. Justice Blatchford was 
at home in every brauch of the jurisdiction of the 
courts in which he sat. It may be justly said that he 
displayed uncommon aptitude in the administration 
of the maritime law and of the law of patents, his 
grasp upon the original principles of the one and his 
mastery of details in the other aiding him in largely 
contributing to the development of both. His expe- 
rience in adjudication and in affairs bore abundant 
fruit during his incumbency of a seat upon this beuch, 
and in the domain of constitutional investigation and 
exposition he won new laurels. 

“Hedid not attempt in his judgments to ‘ bestow 
conclusions on after generations,’ yet when the four 
hundred and thirty opinions—to be precise, as he 
would have been—in which he spoke for the court, 
contained in the volumes of our reports from the lat- 
ter part of the one hundred and fifth to the close of 
the one hundred and forty-ninth, are examined it will 
be found that he dwelt with large questions, in many 
ofthem with a breadth and luminousness of treat- 
ment, and at the sume time withacircumspection and 
sagacity which entitle them to high rank as judicial 
compositions, and will make them monuments to be 
seen hereafter of those concerned in looking about 
them for guidance in the present by the wisdom of the 
past. And, as rightly indicated in the thoughtful trib- 
utes paid to him to-day, the memory of this conscien- 
tious and faithful public servant will be perpetuated, 
not through his decisions alone, but in the profound 

conviction the contemplation of his career will ever 
produce that he kept, to use the language of another, 
the picture of the useful and distinguished judge con- 


all his efforts, all his thoughts, all his life, were de. 
voted. 

‘Upon the loss to us personally in parting with this 
beloved friend and helpful fellow-laborer we do not 
care to dwell. We take up our burdens again, con. 
scious of the absence of the relief his participation 
should have afforded, but feeling as to him the truth. 
fulness of the thought: ‘Above all, believe it, the 
swevtest canticle is Nunc Dimittis, when a man hath 
obtained worthy ends and expectations.’ 

“The minutes and resolutions of the bar and the re- 
marks of the attorney general will be entered on our 
records, and as a further mark of respect the court will 
adjourn until to-morrow at the usual hour.” 


——_____—_ 


THE WIDOW MURPHY’S COW. 


‘MN HIS veritable narrative of Canadian political his. 
tory is told in the Montreal Stur of Sir Peter Mit. 
chell, member of Parliament from New Brunswick, 
aud Sir Alexander Mackenzie, premier of the Domin- 
ion. Mitchell was in the opposition, and Mackenzie 
was arailroad magnate as well as premier, and acow 
belonging to Widow Murphy had been run over on the 
Intercolonial railway. Mitchell called on the premier 
and stated the case, asking that the widow be paid 
$40. Mackenzie told him to call the next day. The 
call was made, and Sir Alexander burst forth, saying: 
““There’s no justice in it; we wont pay for the cow.” 
“You wont, wout you!” rejoined Sir Peter, with 
& manner quite as touching as that of the leader of the 
government. ‘* Have you been there or sent there and 
investigated it? ”’ 

“No, I haven't, but I wont pay for the cow. It’sa 
mere trifle, and she ought to have kept it off the 
track.” 

** Don’t the law say you shall have a fence?” 

4‘*l wout pay for the cow, now, aud that’s all the 
answer you'll get!” 

“You wont pay for the Widow Murphy’s cow? Sir 
Alexander Mackenzie, I'll make you pay for it!” ex- 
claimed Sir Peter, now thoroughly aroused. 

“You will? You will? How will you?” growled 
the premier. 

“Dll take it out of you during the session, as sure as 
you’re aliving man! ‘The widow’s $40 isn’t any thing, 
is it? Vil take it out of you!” 

It was an [Irishman against a Scotchman, and both 
were angry. ‘lhe sequel proved that Sir Peter “ took 
it out of him” very tburoughly. He is a round-headed 
man, a hard worker, a pugnacious and redoubtable foe, 
an unforgiving enemy, bold and persistent, if not elo- 
quent, in debate, no dilettante, but a bard hitter, and 
some of his onslaughts were furious. If be bad not 
great tact he had great force, and he never forgot the 
cow. Inthe speeches he made every day against the 
measures and methods of the government, then under 
serious suspicion, he told the story of Widow Murphy’s 
cow, and trotted her out with a frequency that must 
have seemed like cruelty to animals. 

Finally the last day of the session dawned, and the 
oonsideration of Mackenzie's expense budget was re- 
sumed. It provided the appropriations for the coming 
year. 

Sir Peter Mitcbell took the floor early in the morn- 
ing and launched into a eulogy of the deceased cow 
and the propriety of making an appropriation for the 
Widow Murphy. He was greeted with laughter and 
mock applause, and then his auditors waited uneasily 
for him to finish. He told the story over again with 
embellishments and elaborations. He contrasted the 


stinginess of the wealthy ruler with the quiet endur- 
ance of the penniless widow. He began to read from 





stautly before his eyes, and to a resemblance of which 


the Bible the commands of mercy, justice aud charity, 











e de. 


h this 
> not 
» COn- 
ation 
ruth. 
‘ the 
hath 


18 Te- 
| our 
t will 


his- 
Mit- 
vick, 
min- 
uzie 
cow 
| the 
nier 
paid 

The 
ing: 
iw.” 
vith 

the 
and 


‘sa 
the 


the 


th 














THE ALBANY LAW JOURNAL. 


417 











when the honorable members straggled out one by one 
todinner. Sir Peter bit a biscuit, drank a swallow of 
water and continued, impressing upon the empty 
ghairs about him the tender duties and graces of hu- 
manity. 

Members straggled in again. He repeated the ‘‘ Song 
of the Shirt.”” He quoted “I would not number on 
my list of friends,” etc., and recited the whole of 
“Heart Leap Well’ from Wordsworth about “ blend- 
ingour pleasures or our pride * * * with sorrow 
of the meanest thing that feels.’”” Members appealed 
tohim to draw his remarks toaclose. He retold the 
story of the cow, and went into the physiology and 
osteology of the genus bos. 

Meantime Mr. Mackenzie was perspiring with wrath 
and anxiety in the premier’s apartment hard by. All 
hishopes were bound up in the appropriation budget. 
What if it should not come toa vote? The honorable 
member from New Brunswick could not be stopped, 
for this was the one bill in a Canadian Parliament on 
which a member could speak as long as he wished. 
There was no way of cutting short the debate. No 
motion was in order while he was speaking, except the 
motion to adjourn, and that would}be adjournment 
sine die. ' 

The government members were in consternation as 
the orator began an elaborate oration on the blessings 
of vaccination, explaining *‘the unexampled services 
of James Phipps in spreading the mysterious prophy- 
lactio,” eulogizing the heroism of Edward Jenner, 
Mary Wortley Montague and Caroline, Princess of 
Wales, and ending that branch of his subject with the 
fervid outburst: ‘It thrills the heart to reflect that 
perchance the variolous pustule, whose virtues have 
revolutionized the therapeutics and saved wmil- 
lions of lives, was contributed to afflicted hu- 
manity by an illustrious ancestress of Widow Mur- 
phy.” 

This was received with a shriek of rage by the gov- 
ernment benches, but Sir Peter accepted the attention 
as 80 much applause. He then looked at the clock, 
and presented some valuable statistics on the cost of 
fences in the United States, and enlarged on the 
methods of hobbling cows in Russia, on the various 
uses of cows’ horns and hoofs, on the immense superi- 
ority for draft purposes of Devon cattle, to which class 
the deceased domestic friend of the bereaved Widow 
Murphy belonged, and on the activity of the cow in 
ancient times and lands, where, in juvenile mythology, 
she sometimes had “a crumpled horn ”’ and is alleged 
to have vaulted even higher than our principal noc- 
tarnal luminary, and then he began to describe the re- 
ligious ceremonies in which the sacred cow of Burmah 
takes part when the bell rang for vespers. A short 
time more and the session would expire by law, 
and the government had passed no appropriation 
bill. 

At this critical juncture one of *the government 
members returned excitedly from the premier’s room, 
rushed to the orator’s desk and exclaimed: “In the 
name of God, what ails you, Mitchell. What do you 
want?” ‘And still,’’ said Sir Peter, finishing the sent- 
ence he had on his lips, “ not a cent has ever been paid 
for Widow Murphy’s cow!’’ The member uttered a 
Vehoment and profane imprecation about that animal, 
and added: ‘‘Sir Alexander Mackenzie authorizes me 
to say that he will pay for the cow if you'll let this bill 
come to a vote.” 

Sir Peter sat down, rather tired, and the widow got 
her pay. 

The government organs declared that the wid- 
ow's cow had cost $40,000. Her champion came to 
be known in Canada as ‘* Bismarck Mitchell,” on ac- 
Count of his boldness and shrewdness in outwitting « 
Cabinet and making himself long the advisar-in-ohief 
of.a.vacillating governor. 





COLLATERAL INHERITANCE TAX. 
I econ are some interesting facts connected with 

the collateral inheritance tax department in the 
State comptroller’s office, as any one can ascertain by 
spending a little time in talking with the clerk who 
goes over all the figures sent in from the various coun- 
ties in the State. The comparative table of the amount 
of the tax paid into the coffers of the State each year 
from the time the law went into effect is as follows: 


BE avcanadioness ge $84,128 92| 1890............. $1,117, 637 70 
are 8 Ul eer 890, 267 54 
1888............-.. 736,062 31 | 1892.............. 1,786,218 47 
errs se eee 3,071, 687 09 


The rapid increase in the annual revenues from this 
source continued from year to year until 1891, when, as 
will be seen by the above tigures, there was 4 falling off 
of over $227,000. The following year the figures tooka 
strong upward course, the increase in the amount of 
tax collected in 1892 over that of 1891 being, in round 
fizures, $895,950.93. Then the next year the tax which 
reached the comptroller’s office was still greater, the 
increase in the course of twelve months reaching the 
enormous figure of $1,285,468.62. The total amount of 
the 1893 tax is greater than the combined figures of 
any two preceding years, and yet, after the report for 
the fiscal year was closed (September 30, 1893), there 
yet remained of unpaid taxes and of taxes which 
reached the comptroller’s office too late to be included 
in the statement, nearly $100,000. 

Out of this vast individual wealth, increasing in 
large percentages yearly, and paying a large sum of 
money to the State as it passes from hand to hand 
through the intermediary of the surrogate’s offices, 
there is no small portion which undoubtedly finds a 
means of escape, and consequently does not pay a penny 
of what some people call ‘graveyard taxation.’’ This 
fact became apparent when the comptroller’s report of 
1891 showed such a remarkable deficiency in the course 
of a year. Then the lawmakers took the matter in 
hand and appropriated a sum of money to be expended 
in investigating the methods employed in cheating the 
State of the moneys which had evidently gone into 
other channels. 

In nearly every town and district in the State one or 
more lawyers could be found who had information of 
estates which came within the provisions of the law, 
and yet which had paid no tax. These lawyers almost 
invariably communicated with the comptroller as soon 
as they had learned of the steps that were to be taken, 
announcing that they possessed knowledge worth some- 
thing to the State treasury, but shrewdly withholding 
all information that would put the State authorities on 
the track of the delinquent estates. 

The commissions of the prosecuting attorneys had 
sufficient inducement to place within reach of the 
comptroller a prosecuting attorney in almost every 
town, with adefendant or defendants ready at hand for 
immediate process, and in many instances with briefs 
already prepared, waiting only the orders of the comp- 
troller to start proceedings. Of course, the lawyer 
with his snap case invariably received orders. Where 
the people made a case the attorney received his com- 
missions from the judgment rendered against the 
estate. These commissions, fairly and evenly ad- 
justed, often proved a very handsome windfall for a 
country lawyer, who had perhaps never in his briefless 
legal career had so important a case on hig hands. If the 
attorney failed in establishing his case, he submitted 
his briefs to the State comptroller, who, upon receiv- 
ing an opinion from the attorney-general, allowed or 
disallowed fees for the attorney’s trouble. 

In the collection of the collateral inheritance tax the 
surrogate does the bulk of the work. The responsibil- 
ity of searching for the facts which establish the status 


| of each estate uuder the provisions of this law rests al- 
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together with the surrogate. The county clerk re- 
ceives the money after the surrogate has collected it. 
All the former has to do is to receipt for the amount 
and forward it to the State comptroller. The tax 
schedule to which the T'imes's correspondent had ac- 
cess shows that the fees on the collateral inheritance 
tax receipted for by the comptroller of the city of New 
York during the fiscal year ending September 30, 1893, 
netted him the handsome eum of over $25,000, truly a 
princely perquisite to go with any office.—New York 


Times. 
a ee ee 


THE DECLINE OF LITIGATION IN THE CITY 
OF NEW YORK. 


HE practice of law has undergone a radical change 
within recent years. A generation ago and less a 
lawyer's standing at the bar and his ability as a prac- 
titioner were gauged by the number of litigated cases 
in which he was retained as attorney of record. The 
respect in which he was held professionally, both by 
his fellow members of the bar and the general public, 
rested almost wholly upon his achievements in safely 
sonducting his clients through the courts. Successful 
litigation was the only sure road to professional dis- 
tinction. Indeed, in those days, litigation formed the 
principal occupation of the lawyer. It was also the 
most luorative. To-day however the reverse of all this 
is true. Litigation has declined, and counsel work has 
become the leading feature of practice. The chief 
forum of the lawyer has been transferred from the 
court-house to the office. 

The revolution in the mode of transacting business, 
whereby great enterprises in finance, commerce, trans- 
portation and manufacturing are conducted by combi- 
nations of men and mouey in what are termed syndi- 
cates, corporations aiid trusts, instead of by individuals 
and partnerships as formerly, has not only changed 
the character of the occupation of the lawyer, but it 
has enlarged his jurisdiction and professional useful- 
ness. In former days he permitted himself to know 
nothing of business affairs except as he had to deal 
with them in the course of litigation. To-day he must 
keep abreast of the business and inventive world, for 
the principal demand for his guiding counsel comes 
therefrom, and he is called upon daily for the applica- 
tion thereto of legal principles and methods. The 
orbit of the revolution in legal practice is completed 
in the fact that now the work of the office and not the 
labor of the tribunal furnishes the profession’s chiefest 
revenue. Fees of $500, $1,000 and $5,000, that thirty or 
forty years ago were the perquisites of eminence in 
trial practice alone, become almost trifling wheu com- 
pared with the recompense now often given the prac- 
titioner who achieves results without court proceed- 
ings. 

The story of the success of William Nelson Crom- 
well, of the firm of Sullivan & Cromwell of New York 
city, in so managing the affairs of a great business 
estate, involving millions, that it safely passed through 
a severe financial crisis, avoided disastrous complica- 
tions with its multitudinous creditors and preserved 
its commercial credit, is too well known to require 
further detail. For this achievement he received a fee 
of $260,000, and, as an expression of the client’s grati- 
tude, a service of silver that would adorn a royal 
board. John E. Parsons, of the firm of Parsons, Shep- 
herd & Ogden, is said to have received $250,000 for his 
services in ocotinection with the organization of the 
Sugar Trust. Twenty years ago the firm of Martin & 
Smith, upon the presentation of its bill of $25,000 for 
services in connection with the reorganization of the 
affairs of an imperilled business house, was given a 
check fur $50,000 by the gratified clients. These great 


fees are of course exceptional, but they are exceptional 
only in degree. The instances wherein $5,000, $10,000, 
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$25,000 and $50,000 or more are paid for legal serviggs 
in a single matter are so frequent as to cause little if 
any comment, while the practitioners, the total of 
whose fees amount to $25,000, $50,000 and $100,000 per 
year are numerous and increasing. These cases and 
this volume of business, be it remembered, are con. 
ducted substantially without litigation. A case at bar 
is regarded by client and counsel somewhat in the na. 
ture of adisaster. ‘The law offices of the land which 
rank first, both as to the ability and reputation of the 
members of their respective firms, and as to the aggre. 
gate of their fees, resort to the courts the least. 
These thoughts and conclusions are amply fortified 
by an examination of the current trial calendar of the 
cirouit of the Supreme Court of this State, covering 
this city. For example, we find the firm of Horn. 
blower, Byrne & Taylor, the ability of whose senior 
member was fittingly recognized by his recent appoint 
ment to the associate judgeship of the Supreme Court 
of the United States, debited with but one case. Sotoo 
Simpson, Thatcher & Barnum, whose extensive practice 
in the promotion of corporation enterprises, might 
well exouse a large number. Carter & Ledyard, whose 
senior member was the leading counsel of the United 
States before the Bering Sea board of arbitration, ap- 
pear in but ten cases, which number forms the quota 
of the well-known firms of Bristow, Peet & Opdyke, 
Cravath & Houston, attorneys for the great Westing- 
house Co.; Dill, Chandler & Seymour and Richards & 
Heald. It will undoubtedly surprise many to learn 
that Bangs, Stetson, Tracy & McVeagb, of which firm 
President Cleveland was a member during the years 
between his former and present terms as the nation’s 
executive, has only five cases; but is it any the less sur- 
prising that Evarts, Choate & Beaman, whose member- 
ship contains William M. Evarts, ex-United States 
senator and secretary of State, and Joseph H. Choate, 
admittedly the representative trial lawyer of the 
American bar, whose fees as counsel amount to not 
less than $80,000 per year, has but forty-four? Ship- 
man, Larocque & Choate, whose aunual income has 
amounted to $350,000 or more, and representing the 
largest mortgage and real estate clientage of any law 
firm in this country, have only seventeen; as too have 
Putney & Bishop, Cardozo Bros. and Booraem, Hamil- 
ton, Beckett & Ranson, the latter the leading probate 
firm in New York. Arnoux, Ritch & Woodford, coun- 
sel to the Metropolitan Life Insurance Company, 
among others, filed but eleven cases which, by an inter- 
esting coincidence, is the number accredited to that 
great insurance law firm, the counsel of the Equitable 
Life Assurance Society, Lord, Day & Lord. Then 
there is Coudert Bros., American counsel for more 
foreign governments than any other five firms, and 
whose Mr. Frederic R. Coudert was associate counsel 
for our government before the Bering Sea tribunal, 
who appear in only sixteen cases, as also do Burrill, 
Zabriskie & Burrill and Myers & Annable. Carter 
Hughes & Kellogg, who rank among the first firms in 
general practice, and who have extensive and import- 
ant foreign connections, litigate but twenty-two cases, 
which equals the number in which Martin & Smith, 
who twenty-five years ago had the most extensive com- 
mercial practice here, are interested. The great firms 
of Goodrich, Deady & Goodrich, and Robinson, Biddle 
& Ward, follow with twenty-one, and John H. V. At 
nold has twenty. Then come Wilson & Wallis, and 
Root & Clarke, with nineteen; Seward, Guthrie & 
Morawetz, American counsel for the Bank of England 
and all its branches, and Strong, Harmon & Mathewson 
with fifteen; Sullivan & Cromwell, Stickney, Spencer, 
& Ordway, Wing, Shoudy & Putnam, and Cochran & 
Clarke, thirteen; Kenneson, Crain & Alling, and Mer- 
rill & Rogers, twelve; Jay & Candler, Parsons, Shep- 
ard & Ogden, Shearman & Sterling, Wolff & Hodge, and 
Bartlett, Wilson & Hayden, whose Mr. Bartlett is the 
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candidate for the Court of Appeals in opposition to 
Isaac H. Maynard, nine; Eaton & Lewis, Strong & 
Cadwallader, and Turner, McClure & Rolston, attor- 
neys for the Farmers’ Loan and Trust Company, eight ; 
Cary & Whitridge, counsel for the great banking-house 
of Brown Bros., and Esselstyn, Ketcham & Safford, 
seven; Miller, Peckham & Dixon, six; and Olin, Rives 
& Montgomery, two. 

A review of the ascending scale of cases will not be 
without interest and profit in this connection. Platt 
& Bowers have twenty-three; Townsend, Dyett & Rin- 
stein, attorneys for the Importers & Traders’ Bank, 
have but twenty-five: Alexander & Green, who are in 
possession of the most extensive foreign clientage of any 
firm in this land, have only twenty-seven; Douglass & 
Minton, counsel for R. G. Dun’s Commercial Agency, 
have twenty-eight; Stern & Rushmore, twenty-nine; 
Police Commissioner Charles F’. McLean, with an 
unsurpassed individual practice, has but thirty-one; 
Billings & Cardozo and Douohue, Newcomb & Cardozo, 
thirty-five; Guggenheimer & Untermyer, who repre- 
sent more foreign capital, probably, than any other 
single law firm in the country, the organizers and legal 
advisers of the Brewers’ Syndicate and other great com- 
binations, have only thirty-six, as has Kellogg, Rose & 
Smith, another strong firm. Vanderpoel, Cuming & 
Goodwin, for thirty years a firm of commanding emi- 
nence, have fifty-four cases, and Horwitz & Hershfield 
fifty-five. Davies, Short & Townsend and Hoadly, 
Lauterbach & Johnson, counsel respectively for the 
elevated railroad systems of this city and Brooklyn, in 
addition to other extensive connections peculiarly sus- 
ceptible to litigation, have but seventy-three cases 
each. Butler, Stillman & Hubbard, whose practice 
necessitates the use of two whole floors of one of our 
largest office buildings, mark seventy-nine cases for 
trial, and the limit is reached by Blumenstiel & Hirsch, 
the largest commercial practitioners here, who have one 
hundred and three. The list might be augmented, but 
enough has been presented to demonstrate the fact of 
the change in the practice of the law which this article is 
designed to make prominent. If further substantia- 
tion be deemed desirable it will be found in the fact 
that with two or three exceptions, and they of the 
newer firms, every one in the list given has fewer cases 
on the trial docket this year than last, and that the 
record for a series of years past shows a general dimi- 
nation of their litigation. It isa matter of no small 
significance too that a great proportion of their cases 
were begun not less than five years ago. More than 
one-half of the cases of one of the most prominent 
firms named are over eight years old; another has one 
instituted seventeen years since, while others have 
cases that date back twenty-two, twenty-eight and 
even thirty years. From this it is seen that the small 
amount of litigation in which these great firms are now 
engaged more weightly emphasizes the point of our 
argument than would the mere mention of their re- 
spective number of cases. 

A glance at the Court of Appeals calendar, just at 
hand, shows that the ratio of diminished litigation. 
noted above, is preserved in this court of final resort 
Hornblower, Byrne & Taylor, Bangs, Stetson, Tracy & 
MoVeagh, Stickney, Spencer & Ordway, Carter & Led- 
yard and Alexander & Green have but one; Evarts, 
Choate & Beaman, Platt & Bowers, two; Carter, 
Hughes & Kellogg, Parsons, Shepard & Ogden, Ship- 
man, Larocque & Choate, Goodrich, Deady & Good- 
rich, three; ‘Turner, McClure & Rolston, four; Butler, 
Stillman & Hubbard, Vanderpoel, Cuming & Goodwin, 
five; Hoadly, Lauterbach & Johnson, six; and Arnoux, 
Ritch & Woodford, seven. Davies, Short & Townsend 


have nineteen cases, the largest number of any one 
firm. 

The facts presented mark an advance in the science 
of legal practice. 


Litigation is a means, not au end. 





More than this, it is an agency, which like the knife of 
the surgeon, should be the practitioner’s last resort. 
The spirit of the age which requires statesmen to avoid 
war and secure peace with honor, physicians to foresee 
the approach of disease and to ward off its attacks, re- 
quires that our profession shall devote its wisdom to 
the prevention, rather than to the carrying on of liti- 
gation. In this respect the leaders and perhaps the 
great body of the profession are meeting a requirement 
of the times. ‘They will satisfy remaining require 
ments when they so simplify and so readjust legal pro- 
cedure that litigation, when resorted to, shall not 
mean tedious delay, ruinous expense and uncertain re- 
sults. The one reform is already well advanced. The 
other cannot be long delayed.— American Lawyer. 
siiajiiiainlaltacii atta 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONTRACT FOR SERVICES.—Where a person agrees 
with a certain firm to exert himself to sell all the 
lumber cut at their mill during a certain year, the fact 
that he, during such time, becomes the managing part- 
ner in a firm which operates a competing mill, does not 
of itself constitute a breach of his contract with the 
former firm, in the absence of an agreement to give 
his entire services to either firm. Bender v. Peyton 
(Tex.), 288. W. Rep. 222. 

CopyRIGHT—DRAMATIC COMPOSITION.—A scene in & 
play represented a person put in peril of his life by be- 
ing placed by another on a track over which a railroad 
train was momentarily expected to arrive, and so fast- 
ened that he could not move from his dangerous posi- 
tion, and his rescue by a third person, who, surmount- 
ing various obstacles, succeeded at the last moment in 
releasing him. It was displayed before the audience 
by a series of incidents grouped in a certain sequence, 
avd realistically presented, but with very little dia- 
logue. Held, that such combination of dramatic 
events, although its success was largely dependent on 
what was seen, irrespective of the dialogue, was a dra- 
matic composition, entitled to protection under the 
copyright laws. Daly v. Webster (U.S. C. C. App.), 56 
Fed. Rep. 483. 

EVIDENCE—GENUINENESS OF SIGNATURE—EXPERT 
TESTIMONY.—Where the genuineness of a signature of 
t deceased subscribing witness to a receipt signed by 
mark only is testified to by two disinterested persons, 
familiar with the handwriting, and the only evidence 
impeaching such signature is that of an expert, whose 
opinion is based largely on comparisons made with ad- 
mitted genuine signatures, and who admits that the 
receipt may be genuine, a finding that the receipt is 
genuine is proper. It is not admissible for mere ex- 
perts to make comparisons of signatures, and testify 
to the conclusions therefrom, but such comparisons are 
for the jury, auditor or court trying a case in which 
the genuineness of the aignature is in controversy. 
Evidence that the person to whom a receipt is given 
was the son-in-law of the maker; that the latter lived 
with him and derived income from a farm sold by her 
to him; that she was unable to read or write; and 
that he and his wife had great influence with her, is 
insufficient to show that such receipt was obtained by 
undue influence, where the transaction from which it 
originated was fair, and the maker received full con- 
sideration therefor. Rockey's Estate (S. C. Peun.), 24 
Pittsb. Leg. Jour. 107. 

PRIZE FIGHTING—WHAT CONSTITUTES.—To consti* 
tute prize fighting there must be expectation of reward 
to be gained by the contest or competition, either to 
be won from the contestant or to be otherwise awarded, 
and there must be an intent to inflict some degree of 
bodily harm on the contestant. People v. Taylor (8S. 
C. Mich.), 56 N. W. Rep. 27. 
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NEW BOOKS AND NEW EDITIONS. 


Snow's Cases ON INTERNATIONAL LAW. 


Cases and Opinions on International Law, with Notes and a 
Syllabus. By Freeman Snow, Ph. D., 
Boston Book Company. 

This collection, compiled primarily for the use of the 
author’s classes at Harvard University, will be ex- 
tremely useful to students and investigators of the 
subject, aa well as to lawyers, legislators and diplomat- 
ists. The greater part of the selections is made up of 
judgments of the courts of the United States, Great 
Britain and France. There are, besides, the authori- 
tative opinions of government law officers, of states- 
men and jurists, with some State acts and statements 
of facts in international controversies. The difficulty 
of getting access to these cases and opinions in the 
original reports is very great, so widely scattered as 
they are inthe reports of various countries. A number 
of French cases are given which are especially inacces- 
sible to the average individual. Many recent and im- 
portant cases will be found in the collection, as the 
Itata case (United States v. Trumbull), the Buzzard’s 
bay fisheries case (Manchester v. Massachusetts), and 
the recent Bering sea arbitration at Paris. The appen- 
dix contains a number of documents of international 
interest, all of which have not hitherto been brought 
together in a single collection. In order to limit the 
work toconvenient dimensions, it has been found nec- 
essary to abridge many of the longer decisions, but the 
author, from his long study of the subject, has been 
able to select the more important portions. In very 
few cases has he attempted to summarize the judg- 
ments of courts, deeming it of importance to give the 
exact language of the great judges who have adorned 
the subject with their logic and their wisdom—such 
men, for instance, as Sir William Scott and Chief Jus- 
tice Marshall, and a long line of eminent judges,whose 
opinions have largely fixed the rules of modern inter- 
national law. There are some subjects in international 
law however that cannot be adequately covered by 
cases; and hence any collection of this kind must be 
supplemented by lectures or text-books. And to this 
end asyllabus has been added to this collection, com- 
prising nearly two hundred specific headings, with ref- 
erences to a number of the present standard works on 
international law as well as to the cases and opinions 
in this volume. This will be found useful in any 
method of instruction or investigation. The author 
took the degree of A. B. at Harvard in 1873; was as- 
sistant professor in bistory and international law at 
the United States Naval Academy from 1873 to 1876; 
returned to Harvard and studied international law for 
a year, receiving the degree of Ph. D. in 1877; went 
abroad for three years on a Harvard fellowship, study- 
ing on the same lines in Paris, Berlin, Heidelberg and 
London. For the past few years he has served as in- 
structor in international law and diplomacy at Har- 
vard. Twenty years of study and instruction have 
peculiarly qualified him’for such a work as this. 


THe REFERENDUM IN AMERIOA. 


The Referendum in America, a discussion of Law-Making by 
Popular Vote. By Ellis Paxson Oberholtzer, Ph. D. Phila- 
delphia: The University of Pennsylvania. 


This work is the outgrowth of studies begun and 
pursued in the Political Science Seminary of the Uni- 
versity of Pennsylvania. The interest aroused in the 
study of government and society by the course in the 
Wharton School of Finance and Economy culminated 
naturally in the desire to investigate more thoroughly 
some of the leading political and economic tendencies 
in our American communities. The substance of a 


portion of this essay has already been published in 
the form of two papers, entitled ‘“* Law-Making by 
Popular Vote; or, the American Referendum,” and 
“Home Rule for Our,*American Cities,” which were 


LL. B. Boston: The 





submitted to the American Academy of Political ang 
Social Science, and published in the proceedings of 
that body. They are also reprinted as Nos. 40 and 90, 
in the separate editions of the important papers pub. 
lished by the academy. The appendix will be found 
useful chiefly for reference. Dr. Oberholtzer does not 
claim for it absolute completeness or accuracy it: that 
feature of it relating to State statutes. These embrace 
so many volumes, and are changed so frequently by 
the Legislatures that it would be a far too laborious 
undertaking to get a full record of such legislation, 
The examples given in each State however will show 
sufficiently well the tendency that exists in different 
parts of the Union to submit certain olasses of laws to 


vote of the people. 
———_— ~—__—— 


NOTES. 
'NHE question whether a female claiming to be a 
“lady” was libelled by being called a “ woman” 


was decided by a British judge and jury in the nega- 
tive. 


“My wife will bear witness,” said the prisoner at the 
bar, “‘that at the very time [ am accused of burglar- 
izing Mr. Smith’s premises I was engaged in walking 
the floor with my infant child in my arms, endeavor. 
ing to soothe it by singing ‘ Rock-a-by, baby.’”’ “The 
prisoner is discharged,” remarked his honor; “he can 
prove a lullaby.”’—Bazar. 


The attorney-general of the State of New York has 
two regular deputies, designated first and second, and 
the law authorizes the attorney-general to appoint 
such other deputies as he may deem necessary, and to 
fix their compensation. The statute also provides that 
the attorney-general, whenever required by the gover- 
nor or a justice of the Supreme Court, must attend a 
Court of Oyer and Terminer for the purpose of man- 
aging and conducting a criminal action or proceeding 
therein. 


There is an unedited anecdote of the distinguished 
juridical wit, Emery A. Storrs, which may be best ap- 
preciated by those who were cognizant of the careless 
business habits of that notable advocate. In the presi- 
dential canvass of 1876, Mr. Storrs was assigned by the 
managers of Mr. Hayes’ candidacy to make some 
speeches in New England. In one town he was in- 
formed by the local committeeman that he would be 
expected to say something on the fiscal question, and 
that the electors in that section were uot friendly to 
inflation. The monetary question was one that Storrs 
never could master; but as the audience expected to 
hearsomething on it he said that he could state his ideas 
best by relating a little personal experience. ‘‘Having 
occasion,”’ said he, “‘ to use a few thousand dollars, I 
called on Mr. Nickerson, one of our leading Chicago 
bankers, and I wished to achieve a loan. ‘ All right, 
Mr. Storrs,’ said the banker, ‘how much do you want?’ 
I mentioned the sum, and hesaid: ‘ All right, Mr. Storrs, 
what are your collaterals?’ ‘Collaterals!’ says I. ‘ Yes’ 
sayshe. ‘Why,’ says I, ‘Mr. Nickerson, J haven’t got 
any collaterals!’ ‘Then you can’t get any money in this 
bank,’ says he. Fellow citizens, I thought that was very 
queer! So, then I went to Mr. Coolbaugh, another of 
our great bankers, and says I: ‘Have you got any 
money to lend, Mr. Coolbaugh?’ ‘ Lots of it,’ says he; 
‘how much do you want, Mr. Storrs?’ I said that 
$5,000 would do. ‘ Allright, Mr. Storrs, what are your 
collaterals?’ says Coolbaugh. ‘ Why, I haven’t got any,’ 
says[. ‘Then you can’t get a red cent in this bank,’ 
says he. Fellow citizens, I thought that was d— 
queer! I went away meditating on the money question, 
and my reflections brought me to the conclusion, gen- 
tlemen, that what the country needs is not an inflation 
of the currency, but an inflation of the collaterals.”"— 





Chicago Legal Adviser. } 
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ALBANY, NOVEMBER 26, 1898. 


CURRENT TOPICS. 





E find in the Baltimore Sun an interesting and 
entertaining article by Mr. James T. Ringgold 

of the bar of that city, on ‘‘Sunday Laws in the 
United States.”” The constitutionality and the con- 
struction of such laws have been considered by our 
courts, it is found, in nearly a thousand cases. If 
mere weight of authority can settle any thing, it is 
settled that Sunday laws are valid under the Federal 
Constitution and under the Constitutions of the 
States. These laws being enacted, according to 
Mr. Ringgold, on religious grounds are a ‘‘ trace of 
aunion of Church and State in the body of Ameri- 
can law,” constituting thus a ‘‘ conspicuous portion 
of our inheritance from the English form of govern- 
ment.” The ideais novel. The absolute separation 
of Church and State is an axiom of American poli- 
tics, Equality of treatment of all forms of religious 
belief is a fundamental principle of our political 
creed. It is a little surprising therefore to find Mr. 
Ringgold maintaining, not only that the State in 
enacting and enforcing Sunday laws allies itself 
with the Church, but that in selecting a particular 
day in the week for observance it allies itself with a 
particular branch of the Church and discriminates 
between citizens of different religious beliefs. A 
preference, it is alleged, is given by a statute to one 
religion over another if the statute regulates conduct 
according to the dogma of one religious sect while 
disregarding the prescription of every other. ‘‘ This 
preference is given,” says Mr. Ringgold,: ‘‘ when- 
ever conduct is regulated on religious grounds ac- 
cording to the special prescription of any religious 
sect, or when the design of a statute isto punish an 
offense against religion as such.” Absolute neutrality 
on the part of the State would require, it is sug- 
gested, laws prescribing the observance of every 
day in the week that any section of the people de- 
sires to have observed. It is an inequality of treat- 
ment, for example, that the Seventh Day Baptists 
and Jews find their Sabbath unprotected. It is an 
injustice to Agnostics, Buddhists and Mohammedans 
that the police prescribe to them the observance of 
any day at all. ‘*The Jew,” says Judge Cooley, 
“may plausibly urge that the law discriminates 
against his religion, and by forcing him to keep a 
second Sabbath each week unjustly, though by in- 
discretion, punishes him for his belief.” Those who 
are most active in securing the enforcement of Sun- 
day laws are so, it is asserted, because of the religious 
character of the day and not for any economic 
reason. In their view, at least, to punish a desecra- 
tion of Sunday is to punish an offense against 
religion. This is distinctly stated by a North Caro- 


lina judge, who says: ‘‘ Work on Sunday offends 
Us not so much because it disturbs us in practicing 
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for ourselves the religious duties of ‘that day, as that 
it is in itself a breach of God's law and a violation 
of the party’s own religious duty.” A New Hamp- 
shire decision lays down the doctrine that one who 
transacts business on Sunday ‘‘turns the attention 
of those present from their appropriate religious 
duties.” Not only so, but he ‘‘disturbs” himself 
from his own religious duty. 


The question whether one man’s working or 
amusing himself Sunday ‘‘ disturbs” another who 
wishes to observe the day is discussed from several 
points of view. A Pennsylvania court has held, 
substantially, that the object of a Sunday law is to 
enable a man of family ‘‘ to rear a family with a be- 
coming regard for the institutions of Christianity.” 
It is observed that the ordinary law will prevent the 
‘‘ disturbance” of a meeting without regard to its 
character as religious or otherwise. But the law 
has no test whereby to determine whether a par- 
ticular meeting is or is not religious. Experience 
seems to show that prayer-meetings, revivals and 
other protracted religious exercises on week days 
are not ‘‘disturbed ” by the ordinary labor of those 
who do not attend. The Jews and Seventh Day 
Adventists suffer, it is said, no obstruction to their 
spiritual exercises from the fact that their Sabbath 
is not generally observed. The same is to be said 
of the religious exercises during Lent, Christmas, 
Good Friday, etc. Nothing therefore, Mr. Ringgold 
finds, ‘‘disturbs” a religious meeting which does 
not disturb any other kind of meeting. As the 
police will prevent the disturbance of any meeting, 
a Sunday law for that purpose is perhaps superfluous. 
An Arkansas judge gives the Sunday law a secular 
sanction by classing it as a holiday which the State 
may prescribe without a religious motive. It is ob- 
jected to this that it is an anomaly to compel a man 
to observe a holiday, or to observe it in a particular 
way. Other decisions turn upon the utility of Sun. 
day as a day of rest. Others still class it as a day 
set apart for works of ‘‘ necessity” and ‘‘ works of 
charity.” These views, it is held, are difficult of 
application. Different men need different amounts 
of rest and at different times. Acts of ‘‘ charity” 
cannot be restricted to one day of the seven. One 
man’s necessity will be less than another’s. It is 
concluded that a logical basis for Sunday laws is a 
desideratum yet to be supplied. 


This conclusion will hardly seem satisfactory to 
all. Most people will hold that a sufficient basis 
for a Sunday law lies in the desire of a majority of 
our people to observe one day in seven ina particular 
way. A writer in arecent issue of the American 
Journal of Politics thus expresses the prevalent feel- 
ing: 

‘Lam nota Puritan upon the Sunday question. I 
believe, as my Lord declared, that the Sabbath was 
made for man, and not man forthe Sabbath; made 
for man’s best good, physical and mental, as well as 
moral. I would not, if [could, make every man on 
that day attend divine service three times, or twice, 
or even once, unless he chose; or counsel him to sit 
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with folded hands and sanctimonious face, speaking 
only in a nasal and sepulchral tone of voice. And I 
repudiate the flippant assertion that the only argu- 
ment or the strongest argument in behalf of a decent 
respect for the American Sunday is found in the tradi- 
tions of a branch of the church that is far behind the 
times, and only worthy to be sneered at or ignored. 
Leaving the purely Christian sentiment upon this sub- 
ject entirely out of the case, there are cogent reasons, 
appealing to the good sense, pride and self-respect of 
all who will hear them, why one day in seven should 
be observed by the whole nation as a season of rest and 
worship.” 

Concluding, this writer quotes the proposition 
recently expressed that ‘‘ America and not Europe 
ought to set precedents on the Sabbath question, 
and that America is no more to look to Austria or 
France (or any nation of like ideas) to find her pre- 
cedents for Sabbath keeping than the enfranchised 
rose, blooming in the full sunshine of June, is to 
pattern after the rose which, during the long winter, 
has grown sickly in the cellar’s dark and damp.” 


- The General Term of the Supreme Court in New 
York city has reversed the dismissal, on the trial, of 
William R. Laidlaw’s suit against Russell Sage, in 
which he claimed $50,000 damages because of the 
alleged wrongful act of Mr. Sage in using Mr. Laid- 
law’s body to protect himself from the effect of the 
explosion of the dynamite brought by the lunatic 
Norcross into Mr. Sage’s office. The suit was dis- 
missed upon the ground that plaintiff had failed to 
establish that Mr. Sage’s action was either wrong- 
ful or that it was a proximate cause of the plain- 
tiff's injury, and that the testimony affirmatively 
shows that the plaintiff’s injuries were caused by the 
ualawful act of Norcross, with which Mr. Sage was 
in no way connected, and for which therefore he 
was not responsible. The principle was invoked 
that an act of force done in necessary self-defense, 
causing injury to an innocent bystander, is damnum 
sine injuria, for no man does wrong in defending 
himself against an aggressor. The court, Presiding 
Justice Van Brunt giving the opinion, holds that 
this principle does not apply and that the cases 
cited by the defendant are not applicable. ‘ The 
facts of the case at bar,” Judge Van Brunt says, 
‘* do not necessarily place the defendant in the posi- 
tion of a person doing a lawful act, and thereby 
causing plaintiff to be injured. In the considera- 
tion of the testimony offered upon the part of the 
plaintiff, those inferences which are most favorable 
to the cause of action attempted to be established 
by him must necessarily be drawn, and the ruling 
of the court below can only be sustained, in case 
upon no theory of the proof a cause of action was 
made out. The jury would have a right to infer 
from the evidence in this case that the defendant, 
being in great fear lest Norcross would carry out 
the threat contained in his written memorandum to 
him and explode the dynamite which he had in his 
bag, placed the plaintiff between himself and the 
apprehended danger, as the best possible screen 
which he had at hand. Now if the defendant put 
his hand upon or touched the plaintiff and caused 





him to change his position with that intent, he was 
guilty of a wrongful act toward the plaintiff; and 
if the plaintiff was injured by the happening of the 
anticipated catastrophe, then the burden is thrown 
upon the defendant of establishing that his wrong- 
ful act did not in the slightest degree contribute to 
any part of the injuries which the plaintiff sustained 
by reason of the explosion. It is not necessary for 
the plaintiff to show that he would not have been 
so severely injured if he had been left standing in 
his original position; but the defendant, having 
wrongfully placed him in the changed position with 
the intent of using him asa shield, and he being 
injured by the explosion which was anticipated by 
the defendant, in order to escape liability for this 
wrongful act toward the plaintiff in thus using him 
as a shield, is bound at least to show to the satis- 
faction of the jury that the plaintiff would have 
been injured to the same extent had he been left 
untouched. There is no question of proximate 
cause. The court cannot say, from the evidence 
introduced upon the trial, that the plaintiff would 
have been injured to just as great an extent if he 
had been left untouched; and the defendant having 
perpetrated this wrong against the plaintiff; having 
done so with the wrongful intent to save himself 
from injury by exposing the plaintiff to injury, 
cannot be heard to say that there is no proof but 
that he would have been injured anyhow. Being 
the wrong-doer in attempting to make this improper 
use of the plaintiff's body he must clear his skirts 
of any possible inference that some at least of the 
injuries of the plaintiff may have resulted from his 
wrongful act.” 


There is a statute in this State to the effect that 
‘**stockholders shall, jointly and severally, be per- 
sonally liable to the creditors, to an amount equal 
to the amount of stock held by them, for all debts 
and contracts made by the corporation, until the 
whole amount of its capital stock shall have been 
paid in, and a certificate thereof signed and filed.” 
In construing this statute, our courts have uniformly 
held, that before the stockhulder can be charged 
with the debts of the corporation, it must appear 
that he was such stockholder at the time the debt 
was created. Moss v. Oakley, 2 Hill, 265; Johnson 
v. Underhill, 52 N. Y. 203; Tucker v. Gilman, 121 
id. 189. The construction given by the courts, in 
these cases, to this statute, fixes the liability of the 
stockholders, who were such at the time of the 
creation of the debt with which it is sought to 
charge them. In applying this rule of construction 
in an action upon a note made by a corporation 
payable to its own order and by it indorsed and de- 
livered, the Superior Court of Buffalo has recently 
decided that the note having been executed by the 
corporation, while the defendant was a stockholder, 
but not discounted until after he had disposed of 
his stock, the defendant is not liable, and the fact 
that the note was dated as of the time of its execu- 
tion, is immaterial even if the plaintiff is a bona fide 
purchaser of the note for value. Close v. Brady, 7 
Nat. Corp. Rep. 108. 
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It is an interesting and not altogether pleasant 
fact to contemplate, says the Hartford Courant, 
that certain ditticulties are liable to develop in our 
form of government for which no remedy is pro- 
vided. We had a suggestion of it during the long 
period in which President Garfield lay dying at 
[ong Branch. The Constitution provides that ‘in 
case of the removal of the President from office, or 
of his death, resignation or inability to discharge 
the powers and duties of the said office, the same 
shall devolve on the Vice-President.” The physi- 
ciaus were always assuring the public of a coming 
recovery and there the country was, with really no 
President at all. Garfield was in a condition of 
“inability,” though not so recognized, and the 
Vice-President, with the delicacy of the true gentle- 
man that he was, made no claim to the office. But 
suppose that, instead of an assassin’s bullet, the 
trouble with General Garfield had been inside his 
head, a gradually progressive weakening of his in- 
tellectual faculties, and that long before this put 
him in a condition where he could not act at all, it 
had so affected him that he was as liable to do the 
wroig thing as the right. In that case who would 
have decided upon the inability? This is a supposed 
case. But an actual case developed a while ago on 
the supreme bench of the United States. One of 
the oldest judges lost his mind and lapsed into such 
4 condition that he hadn’t the sense to see his in- 
ability and to write his resignation. He hung on 
foryears. There was no way to remove him, nothing 
to be done but for his associates to do the work and 
count him out. Fortunately he was not the whole 
bench. 


It is said that an action is pending in the English 
Queen’s Bench Division which will raise and in all 
probability be the means of settling the still vexed 
question whether a judge can under any circum- 
stances be made civilly responsible for acts done in his 
judicial capacity. The answer is by no means clear. 
No action will lie against a judge of a court of rec- 
ord (that is. with power to fine and imprison) for 
any act honestly though erroneously done in virtue 
of his judicial character. It is also tolerably clear 
that a judge who acts not only erroneously but even 
corruptly in his judicial capacity and in a matter 
Within his jurisdiction, although liable to removal, 
and even, according to one old case, to public prose- 
cution, cannot be sued by any person whom he is 
alleged to have injured thereby. There is however 
authority for the proposition that if a judge acts 
Without jurisdiction, whether he supposed himself 
to have it or not, he is civilly responsible. Between 
these extremes however comes a class of cases in 
Which a judge having jurisdiction in a matter deals 
with it in a manner utterly beyond his jurisdiction, 
and in such cases it is still uncertain whether he is 
liable or not. The action referred to will directly 
taise the question whether under such circumstances 
an action against a judge will lie. 

An interesting point as to the right of the sender 
of a letter to control it until delivered to the person 








to whom it is addressed has been raised by the 
judicial authorities in California and by them re- 
ferred to the post-office officials at Washington for 
decision. Briefly stated the case is this: A girl 
named Nellie Horton, living in San Jose, wrote a 
letter to her lover, Charles K. Hagan, in Oakland. 
It was addressed to him at his mother’s house, 
where he was staying. She stamped it for a special 
delivery, and wrote on the envelope, ‘‘ Do not de- 
liver to any one except the person addressed, and 
him in person.” This struck the postmaster at 
Oakland as odd, but in obedience to it he made re- 
peated efforts to deliver it to the young man per- 
sonally, refusing to surrender it even into the hands 
of amember ofhisfamily. Failing inevery attempt, 
he followed the further instructions given him and 
returned the letter to San Jose. The girl afterward 
met Hagan in San Francisco and shot him. She 
claimed that she fired in self-defense. The relatives 
of Hagan contended that the letter contained threats 
to kill and tried to get possession of it. A legal 
struggle ensued and the post-office department was 
appealed to. At the first glance the authorities 
thought that the postmaster at Oakland had done 
wrong in paying any attention to the special direc- 
tions on the letter. This would have been the case 
under the practice which has so long prevailed, re- 
quiring the postmaster to make an effort to deliver 
a letter to the addressee, and failing in that, to de- 
liver it to the addressee’s representatives, members 
of his family, or other persons who might reasonably 
be considered authorized to receive his mail. When 
the latest regulations came to be looked up however 
it was found that this rule had been changed; that 
the author of a letter had entire control of it until 
delivered, and that he or she might order its de- 
livery to one person aloue, or otherwise at will. 
This is in analogy to the rule which directs the re- 
turn of a letter to the sender if a request to that 
effect be placed on the envelope. Instructions were 
therefore sent to the postmaster at San Jose to de- 
liver the letter back to Nellie Horton, or her au- 
thorized representatives, and the world will never 
know the secrets hidden under its seal. If it con- 
tains the incriminating evidence which Hagan’s 
friends believe it does, the prosecution will have to 





.| get along without it, and the important link show- 


ing ‘‘ malice prepense”’ will be dropped out of the 
chain, for there is said to be no other proof of its 
existence. 


Dr. Bernard C. Steiner, librarian of the Enoch 
Pratt Free Library, has completed a monograph on 
‘*Slavery in Connecticut,” which will shortly be 
published in the Johns Hopkins University studies 
in historical and political science. Among the in- 
teresting facts chronicled is the statement that the 
first slaves in Connecticut were not negroes, but 
Indians, being of the Pequot tribe, which was over- 
thrown by the settlersin 1638. The first law against 
the slave trade, too, was passed in 1715 against the 
importation of the Tuscarora Indians, who had been 
captured by the Carolinians in war. The first idea 
of slavery in Connecticut was then that captives in 


et 


De wae ee 


& 


fi 
‘ 











424 THE ALBANY LAW JOURNAL. 








war were slaves. Soon after the foundation of the 
colony, negroes were introduced, a few ata time, 
chiefly from the West Indies and not from Africa. 
They were owned for the most part as household 
servants, and the Connecticut notion of slavery was 
the patriarchal one, that slaves belonging to the 
family of the master differed from apprentices only 
in being bound to service for life. Slavery was 
tolerated everywhere in Connecticut throughout the 
colonial period, but with the coming of the Revolu- 
tion came the idea that it was unrighteous to hold 
men in bondage. This feeling led to the act of 
1774, prohibiting the foreign slave trade, and that 
of 1784, providing that all thereafter born as slaves 
should be free on reaching their twenty-fifth year. 
This age was afterward lessened to twenty-one. 
Connecticut is remarkable as being a State which 
succeeded, in gradual emancipation. When slavery 
was finally abolished there, fewer than twenty 
slaves were in the State, none of whom were under 
sixty-four years of age. Dr. Steiner discusses also 
the rise of the abolitionists, the personal liberty acts, 
the incident of Miss Prudence Crandall and her 
school for colored girls, and the case of the 
Amistad, a Spanish steamship, seized by ne- 
groes, which was argued before the United States 
Supreme Court by the best legal talent of the 
nation. 


Contracts for the sale of corporate offices, when 
made contrary to the rules of public policy, will be 
declared void, when tested in the courts. The 
exigencies sometimes require some dicker with 
stockholders or directors as to corporate votes and 
action, but the parties count without the host, when 
the law is asked to enforce them. A good illustra- 
tion of this principle is the case of Guernsey v. Cook, 
decided by the Supreme Judicial Court of Mas- 
sachusetts, 120 Mass. 501. A shareholder in the 
India Company in consideration of the purchase of 
a part of his stock at a named price, agreed to secure 
to the purchaser the office of treasurer of the com- 
pany at a fixed salary, and in case of his removal as 
treasurer the stock was to be repurchased at par. 
This contract was held void as against public policy 
and as a fraud on the other members of the corpora- 
tion. It was held that the purpose and effect of 
the contract was to influence the decision of a ques- 
tion affecting the private rights of others, by con- 
siderations foreign tothose rights. The shareholder 
being in a relation of trust and confidence, was re- 
quired to heed the best interests of the company, 
uninfluenced by private gain, in the selection of 
suitable officers. Although the claimed illegality 
came with bad grace from the defendant, it was 
permitted to prevail not as a protection to him but 
for the sake of the public good and because courts 
will not lend their aid to enforce illegal con- 
tracts. 


According to the decision of the Supreme Court 
of New Jersey in the case of the apportionment of 
Essex county, members of the Assembly in that 





State have for many years been elected in an uncon- 
stitutional manner. The Constitution of New Jersey 


requires the members of the lower branch of the’ 


Legislature to be apportioned among the several 
counties of the State according to the number of 
their inhabitants respectively, but it does not pro- 
vide for dividing the counties into Assembly dis- 
tricts and the election of one member from each 
district, as in this State. Notwithstanding the ab- 
sence of this provision, the Legislature has for many 
years, after each enumeration of inhabitants, not only 
apportioned the representatives among the counties 
but divided the countiesinto Assembly districts, The 
unfair way in which this was done in 1891 led to 
the contest in Essex county which has resulted in 
a decision holding that all the voters of a county 
are entitled to vote for the full number of assembly- 
men apportioned to that county. The Mew York 
Times observes that this decision, apparently, does 
not invalidate the elections held before its announce- 
ment any more than it invalidates all the legislation 
of New Jersey for the last forty years in which 
assemblymen elected on the district system have 
participated. Neither does it afford any evidence 
that the county system of representation is better 
than the district system, or to be preferred to it. 
The gerrymandering of counties is an evil that can 
be cured or prevented without abolishing the 
district system altogether, and equality of repre- 
sentation would not be promoted by such a change. 
If by an unfair division a comparatively small 
democratic majority in Essex county could elect 
nine of the eleven assemblymen, without any divis- 
ion it would elect all of them, and the minority of 
the entire county would be wholly unrepresented. 
The district system secures a fairer and closer repre- 
sentation of the people, and by proper constitutional 
requirements the gerrymander outrage can be pre- 
vented. It was made easy in New Jersey by the 
entire absence of restriction or requirement. Only 
some method of proportional representation of mi- 
norities can make the county system a desir- 
able one. 


The decision of the New York Court of Appeals 
in the case of Crane v. Powell, reported in this 
number of the ALBANY Law JouRNAL, in regard to 
pleading the statute of frauds, is a departure from 
the earlier doctrine advanced in Marston v. Swett, 
66 N. Y. 206. (Judge Earl, who wrote the opinion 
in that case, is one of the judges who dissents from 
the present decision). The explanation seems to be 
that the majority of the court deemed it better to 
adopt the broad general policy formulated by 
Browne in his treatise on the Statute of Frauds 
(§ 185): ‘*As the statute of frauds affects only 
the remedy upon the contract, giving the party 
sought to be charged upon it a defense to an ac 
tion for that purpose, if the requirement of the 
statute be not fulfilled, it is obvious that he may 
waive such protection; or rather, that, except as he 
undertakes to avail himself of such protection, the 
contract is perfectly good against him.” 
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STATUTE OF FRAUDS—PLEADING. 
NEW YORK COURT OF APPEALS, OCTOBER 838, 1893. 


CRANE V. POWELL. 


Unless the complaint shows that the case is within the statute 
of frauds, such defense must be specifically pleaded. 


PPEAL from the Common Pleas of New York city 
and county, General Term. 


Henry Major, for appellant. 
John W. Weed, for respondent. 


O’Buren, J. The plaintiff recovered damages for 
the breach of an agreement, which, on the trial, ap- 
peared to be oral. The complaint alleges that the 
plaintiff, in the month of October, 1887, was in the pos- 
session, under a lease, of a house in the city of New 
York, and that she entered intoan agreement with the 
defendant whereby the defendant leased from her, for 
the term of one year from the Ist day of November, 
1887, the two front rooms on the second floor, and the 
back parlor and extension room, with the use of the 
front parlor on the first floor, with board and attend- 
ance to be furnished during the time by the plaintiff 
for the defendant and his assistant or associate in 
business, for the sum of $3,250, payable in equal 
monthly payments of $270.83 in advance. The defend- 
ant was a practicing physician, and the rooms were in- 
tended, in part at least, to serve the purpose of an of- 
fice, in which the defendant was to carry on his busi- 
ness. The defendant, in pursuance of this agreement, 
entered into and took possession of the rooms, and 
used them forthe purpose intended, and he and his 
associate were furnished with board and attendance 
until the month of June, 1888, when, without the con- 
sent of the plaintiff, he abandoned the premises, and 
refused to further perform the agreement on his part, 
though the plaintiff was at all times ready and willing 
to perform on her part. It was also stipulated, as a 
part of said agreement, that the defendant, for the 
purpose of his business, should have the privilege of 
affixing in a suitable place on the front of the house 
his business sign, and that in pursuance of that right, 
conferred by the agreement, he did affix, upon taking 
possession on the Ist of November, at the side of the 
front door, a metallic sign with his name and profes- 
sional business upon it, and also words and figures in- 
dicating when he could be found by patients and eall- 
ers at his rooms in the house. The judgment appealed 
from was recovered by the plaintiff as damages for a 
breach of this agreement. 

It appears that he paid the stipulated monthly pay- 
ments only up to June 1, 1888, and the plaintiff claims 
thaton or about July 1 thereafter, in consequence of 
the defendant’s refusal to further perform his agree- 
ment, her home and business were broken up, and she 
was obliged to surrender ber lease, which then had 
about two years to run, to her landlord. The jury al- 
lowed the plaintiff for the month of June the whole of 
the monthly payment, but the General Term modified 
the damages for that month by deducting what it 
would actually cost the plaintiff to furnish board for 
two persons during that time, and forthe four remain- 
‘ng months of the time the plaintiff recovered only the 
Profits which she would have made had the defendant 
performed. 

The defendant’s answer admits that during the time 
he was engaged in business as a physician, and that the 
Plaintiff, at the time of the alleged agreement, was the 
lessee of and in possession of the house, and all the 
other allegations of the complaint were denied, but no 
other defense was pleaded. At the trial it appeared 
that the contract sued upon was not in writing, but 
the defendant made no objection to oral proof to estab- 





lish it, and the plaintiff was permitted, without objec- 
tion, to testify to a verbal agreement to sustain the al- 
legations of the complaint. When the plaintiff rested 
however, and again at the close of the case, the de- 
fendant moved to dismiss the complaint, on the 
ground, among others, that as the agreement was not 
in writing, and as it wasnot to be performed within 
one year from the making thereof, it was void by the 
statute of frauds. ‘lhe court refused to rule in accord- 
ance with this request, and the defendant excepted. 
The defendant, in his own behalf, testified that there 
was no time specified for the duration of the agree- 
ment, 2nd there was a sharp conflict in the evidence 
between bim and the plaintiff, who claimed that it 
was to last for one year. The plaintiff's version of the 
transaction was sustained in some degree by circum- 
stunces and by proof of admissions claimed to have 
been made by the defendant. That question was sub- 
mitted to the jury by the learned trial judge, with 
proper instructions, and the verdict must be taken as 
a conclusive determination of the issue. But the 
learned judge distinctly ruled and charged the jury 
that the defendant was in no position to urge the in- 
validity of the contract under the statute of frauds, by 
reason of his omission to plead that defense, and to 
the ruling and the charge to the same effect there was 
an exception. The result in the courts below thus 
turned upon the omission of the defendant to plead 
the statute, and the first and perhaps only question 
presented by the appeal is one of pleading. Prelimi- 
nary to that question it should be observed that con- 
tracts that by their terms are not to be performed 
within one year were valid at common law, though not 
in writing, but the statute enacted that thereafter 
such agreements should be void unless reduced to 
writing, and therefore a new defense was created with 
respect to such agreements as were within the staiute. 
The statute of frauds does not prohibit the making of 
any agreement in any way thatthe parties may see fit, 
nor render them illegal or immoral, if not made in 
some particular way. It simply requires that certain 
agreements must be proved by a writing. It intro- 
duced a new rule of evidence in certain cases without 
condemning as illegal any contract that was legal before. 
The vital fact that was in issue in this case was whether 
the agreement set forth in the complaint was made. 
The jury found that it was, aud it might be a question 
whether this court can review that finding upon the 
record as it stands. The motion to dismiss the com- 
plaint presents the question whether there was any 
evidence of the contract, and nothing else. If there 
was any proof to establish the agreement sued upon, 
or tending to establish it (within the rules sanctioned 
by this court), then the finding is beyond the power of 
review, and is conclusive. A material fact may some- 
times be found by a jury upon other than strictly legal 
evidence. When proof is offered to establish it that 
is not of the quality or character required by law, and 
it is not objected to, the other party is deemed to as- 
sent to another mode of proof of an inferior or sec- 
ondary nature; and when such proof is in the case the 
error, if any, is not reached by a motion to dismiss the 
complaint. Now, the plaintiff in this case gave proof 
of un oral agreement which showed that the minds of 
the parties met, and that there was mutual assent with 
reference to the subject-matter, and this is ordinarily 
the very essence of acontract. It tended to sustain 
the complaint, as the defendant did not elect to insist 
upon the statutory form of proof, but virtually as- 
sented to the mode of proof that had always been 
sanctioned by the rules of the common law. Under 
these circumstances it seems to me that we cannot say 
that the finding of the jury is without any evidence to 
sustain it, or that the defendant’s exception to the re- 
fusal of the trial judge to dismiss the complaint is 
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In Flora v. Carbean, 38 N. Y. 111, it was held that 
where testimony tending to establish a material fact, 
although incompetent in its nature, is received with- 
out objection, the party has a right to insist upon the 
facts shown thereby or based thereon. Sharpe v. Free- 
man, 45 N. Y. 808; In re Yates, 99 id. 101. So it was 
held in Howard v. Sexton, 4 N. Y. 157, that a witness 
might be convicted of perjury in falsely swearing toa 
parol promise within the statute of frauds, although 
that mode of proof would have been incompetent if 
objected to. Judge Gardiner, in the opinion of the 
court, remarked: “‘ The evidence was material, for it 
proved the promise. It was not perhaps competent, if 
the objection had been taken in season. All secondary 
evidence becomes incompetent if objected to. But if 
the parties choose to rely upon it, a witness is not 
thereby absolved in conscience or law from his obliga- 
tion to speak the truth.” 

The defendant’s contention upon this appeal cannot 
be sustained unless we hold that the plaintiff's testi- 
mony, showing an agreement by parol, amounted to 
nothing, and must now be treated as if not given. The 
experience of any one familiar with trials in the first 
instance is that nothing is more common than to give 
proof of facts, which is not strictly competent, but 
which, if not objected to, may be the basis for findings 
which are beyond the power of this court to review. 
The defendant’s exception to the refusal to dismiss the 
complaint raises no question here except the presence 
in the record of any evidence whatever for the consid- 
eration of the jury upon the issue raised by the answer 
as to whether the agreement alleged in the complaint 
was made or not. There were, according to some of 
the cases, two methods in which the defendant could 
have raised the question that he is now seeking to re- 
view, namely, by objecting to the proof given, or by 
specifically pleading the statute of frauds asa defense. 
But he has omitted to avail himself of either the one 
or the other. 

When the statute is set up as a defense, the objec- 
tion to any other mode of proof than that required by 
the statute is to be deemed as made in advance, and 
the defendant may raise the question at any time be- 
fore the case is submitted to the jury. If the defend- 
ant neither pleads the statute nor objects to what may 
be called the common-law proof of the agreement, it 
ought to be held, I think, even upon the authority of 
the earlier cases, that he has waived the objection. 

These views are confirmed and illustrated by the ap- 
plication of a principle which is settled beyond debate. 
When the complaint alleges a verbal agreement within 
the statute, and the defendant, by his answer, admits 
it without pleading the statute as a defense, he is 
deemed to have waived its benefits. Cozine v. Gra- 
ham, 2 Paige, 177; Vaupell v. Woodward, 2 Sandf. Ch. 
143; Harris v. Knickerbacker, 5 Wend. 638; Browne 
Frauds, §§ 135, 508; Duffy v. O’ Donovan, 46 N. Y. 226; 
Marston v. Swett, 66 id. 206. Now, all that the defend- 
ant admits in such a case is the existence of a verbal 
agreement, void by the statute. But nevertheless the 
law treats it as valid and binding, since the defendant, 
by omitting to raise the question at the proper time 
and in the proper way, is deemed to bave waived the 
necessity of proof such as the statute requires. If this 
constitutes a waiver, why not hold that any other 
course equivalent to it is a waiver also? What real 
difference can there be in principle between such a case 
and the one at bar, where the defendant, failing to 
plead the statute, allowed verbal proof to be given of 
the agreement alleged in the complaint at the trial 
without objection? Itis difficult to show that there is 
any satisfactory distinction in reason between the two 
cases. But the important question in the case, and 
upon which we prefer to let the decision rest, is 
whether, in the light of the adjudged cases, it is not 
necessary fora defendant who intends to avail himself 





of the benefit of the statute, as a defense to an action 
for damages for breach of a verbal agreement, within 
the statute, to specifically plead it. It is safe enough 
to premise that the authorities are not all in harmony 
on this question, any more than they are upon many 
other questions with respect to the Constitution and 
the application of the statute itself. In England, un- 
der the rules framed in pursuance of the Judicature 
Act, and in some of our sister States, it is necessary ty 
plead the statute. 8 Am. & Eng. Enc. Law, 747, note 
2; Graffam v. Pierce, 143 Mass. 386; Lawrence y, 
Chase, 54 Me. 196; Farwell v. Tillson, 76 id. 227; Bird 
v. Munroe, 66 id. 346; Duck Co. v. Dewey, 6 Gray, 446. 
In this State cases may be found where the opinion ig 
expressed that the defendant may avail himself at the 
trial of the benefit of the statute, under the general is- 
sue, by objection to verbal proof of the contract. Some 
of these cases, and perhaps the principal ones, have 
already been cited to show when and how the defend- 
ant is deemed to have waived the benefit of thestatute 
by admitting the allegations of the complaint. It is 
proper, [ think, to observe that there are cases where 
the complaint was admitted in some way, or the decis- 
ion was'before the Code, or founded upon authority 
antecedent to it. 

The recent cases in this court sustain the view that 
it is necessary to plead the statute. In Porter v.Worm- 
ser, 94 N. Y. 450, Judge Andrews said: ‘** The general 
rule is that the defense of the statute of frauds must 
be pleaded. * * * It cannot be doubted that if the 
defendants had brought an action to recover a balance 
claimed to be due on the contract for the purchase of 
the bonds, without disclosing whether the contract 
was oral or written, the plaintiff would have been 
bound to plead the statute to avail himself of its pro- 
tection.’’ In that case the plaintiff had recognized the 
existence of the contract by bringing an action upon it, 
and it was held that he was notin a position to ques- 
tion the validity of it under the statute. In Hamerv. 
Sidway, 124 N. Y. 538, the action was against the ex- 
ecutors of a deceased person upon a verbal promise to 
his nephew that he would give him a large sum of 
money at twenty-one, if in the meantime he would ab- 
stain from the use of liquor, cigars, billiards, etc. The 
promise was confirmed by a letter from the uncle after 
the boy became of age. It was insisted that the prom- 
ise was withinthe statute. After stating that the de- 
ceased had waived the defense by his letter and state- 
ments subsequent to the time of performance, the 
court, Parker, J., delivering the opinion, said: “ Were 
it otherwise, the statute could not now be invoked in 
aid of the defendant. It does not appear on the face 
of the complaint that the agreement is one prohibited 
by the statute of frauds, and therefore such defense 
cannot be made available unless set up in the answer.” 
In Wells v. Monihan, 129 N. Y. 161, the action was upon 
a written promise to pay the debt of another without 
expressing any consideration, and it was urged upon 
the argument here that it was void under the statute. 
Passing upon that point, Judge Finch said: ‘So faras 
the defense in this case rests upon the statute of 
frauds it must fail, for two reasons: No such defense 
has been pleaded, and it is not raised by the averments 
of the complaint; and without one or the other of 
these conditions the defense, if existing, cannot be 
made available.” ‘ 

Without referring to other cases in which the precise 
point does not seem to have been discussed or noticed, 
sufficient appears to show the tendency of late decis- 
ions in this court. They announce a rule well settled 
and familiar in analogous cases. The statute of frauds 
is a shield which a party may use or not for his protec- 
tion, just as he may use the statute of limitations, the 
statute against usury, that against betting and gaming, 
and others that might be mentioned. I take it to be & 
general rule of universal application that the statutes 
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last mentioned are not available to a party unless spe- 
cifically pleaded, and there is nv reason for making the 
statute of frauds an exception tothe rule. The present 
system of procedure is founded upon the idea that liti- 
gants should, when possible, know in advance the pre- 
cise questions they must meet at the trial. When a 
contract is set out in the complaint as to the cause of 
action, and the defendant intends to assail it on some 
special or statutory ground, the general spirit of the 
system is not complied with unless notice is given of 
this intention to the opposing party by the pleadings. 

In the solution of this question the provisions of the 
Code should not be overlooked. The statute may be 
used as a defense to actions on certain agreements. A 
defense must 1ow be presented either by demurrer or 
answer. Code, § 487. When the defect in the plaintiff's 
cause of action appears on the face of the complaint, 
the defense must be interposed by demurrer. § 488. 
When the complaint does not, as in this case, disclose 
an invalid agreement upon its face, but it is in fact in- 
valid for some reason, the defendant must take the ob- 
jection by answer (§ 498), and if the objection is not 
taken in either way the defendant is deemed to have 
waived it. § 499. The conclusion is thus reached 
that the defendant waived the benefit of the statute in 
this case by omitting to plead it. 

It isclaimed by the learned counsel for the plaintiff 
that the agreement, as pleaded and proven, was not 
within the statute, since it amounted to a renting of 
apartments in acity house for business purposes, with 
board and lodging added, and was therefore good as a 
verbal lease for one year. Blumenthal v. Blooming- 
dale, 100 N. Y. 558; Laughran v. Smith, 75 id. 209; 
Reeder v. Sayre, 70 id. 184; Oliver v. Moors, 53 Hun, 
472; 6 N. Y. Supp. 413; affirmed, 131 N. Y. 589. It is 
unnecessary to consider this question, as the conclu- 
sion reached with reference to the question of plead- 
ing is fatal to the appeal. The judgment should be af- 
firmed. 


All concur, except EARLand PECcKHAM, JJ., dissent- 
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RAILROADS—FAILURE TOSTOP AT STATION 

—DUTY OF PASSENGERS AND OF CONDUC- 

TOR. 
UNITED STATES CIRCUIT COURT OF APPEALS, FIFTH 

CIRCUIT, JUNE 27, 1893. 


Texas & P. Ry. Co. v. LUDLAM. 


It is the duty of a person about to take passage on a railroad 
train to inform himself when, where, and how he can stop, 
under the regulations of the railroad company; and if he 
makes a mistake, not induced by the company, against 
which ordinary care in this respect would have protected 
him, he has no remedy against the company for the con- 
— Beauchamp v. Railway Co., 56 Tex. 239, fol- 

wed. 

Where a train not scheduled to stop at a certain station is 
boarded by a person holding a ticket for such station, with- 
out informing himself as to whether he can stop there or 
not, the mere failure of the conductor to inform him, at 
the first opportunity, that the train cannot stop there, so 
that he can exercise the right to leave at any station he 
chooses, before reaching his destination, is not a breach of 
the company’s obligatioa, so as to render it liable for dam- 
ages caused to the passenger by being put off at the last 
Preceding station, where he is subjected to great incon- 
venience and exposure. Locke, Dist. J., dissenting. 

A person who boards a train, with a ticket to a given station, 


is entitled to be put off at that station, if the train usually |’ o4u14 exercise the right to leave the train at any station 


stops there to receive or discharge passengers. 

In the absence of statutory regulations, a railroad company 
May adopt regulations that certain passenger trains, run- 
ning regularly on its road, shall stop only at designated 
Places, and it is the duty of an intending passenger to in- 
form himself of such regulations. 





N error to the Circuit Court of the United States for 

the Eastern District of Texas. 

On the 24th of February, 1890, one Emma Ludlam 
bought a ticket at Texarkana for Stalls, a station on 
the Texas and Pacific Railway, fifty-eight miles south of 
Texarkana. She boarded the night train, which was 
passenger train No. 3, and which was a through train. 
She had with her four children; three of them beiag 
the children of her brother, James A. Ludlam, the de- 
fendant in error herein. She purchased no tickets for 
the children, nor did she pay any fare for them. Soon 
after leaving Texarkana, the conductor took up her 
ticket, and when the train arrived at Kildare, a station 
forty-five miles south of Texarkana, and before it 
arrived at Stalls, he told ber his train did not stop at 
Stalls, and that she would have to get off at Kildare. 
She asked to be put off at Lodi, a station between Kil- 
dare and Stalls, and the conductor told her the train 
did not stop at Lodi, either. When the train arrived 
at Kildare, Emma Ludlam, together with the children, 
were put off by the conductor, and they remained in 
the depot until the next morning at nine o’clock, when 
they took the morning train to Stalls, paying twenty- 
five cents fare from Kildare to Stalls. This suit was 
brought by James A. Ludlam, father of three of the 
children who were with Emma Ludlam; and he sues, 
as next friend of said children, for damages for breach 
of contract to carry said children to Stalls that night, 
and for damages sustained by them for being com- 
pelled to remain at Kildare all night, in the cold, in- 
stead of being carried to Stalls. The defendant an- 
swered by a general denial; and further, that the said 
children were passengers to Kildare, and not to Stalls, 
and did not offer to pay their way to Stalls, and there- 
fore they had no right to be carried to Stalls, and 
further that said children were on the night train 
known as ** No. 3,” which passes Stalls about eleven 
o’clock at night, and that said train did not stop at 
Stalls station, and that by a regular rule of the com- 
pany, published, said train No. 3 was a through train, 
and did not stop at Stalls or Lodi, Lodi being the only 
station between Kildare and Stalls, and that the con- 
ductor of said train informed said children, and the 
person in charge of them, that the train would not and 
could not stop at Lodi or Stalls. 

The evidence showed that, by arule of the company, 
the night train (train No. 3) was not allowed to stop at 
Stalls, and it was for this reason that the conductor 
refused to stop at that station. Train No. 1, coming 
from Texarkana, stopped at Stalls about ten A. M. 
Train No. 5, from Texarkana, stopped at Stalls at 5:43 
p.m. Train No. 3, which passed Stalls at 10:50 P. m., 
was athrough train from Texarkana to El Paso, and 
carried through sleepers, and it was the rule and regu- 
lation of the company that train No. 3 should not stop 
at Stalls at all. This rule was set out in the time cards, 
and by folders issued to the public. The case was tried 
on January 23, 1890, and resulted in a judgment for 
defendant in error for $500, from which judgment the 
plaintiff in error sued out and perfected this writ of 
error. 

Plaintiff in error filed the following assignments of 
error: ‘*(1) The Circuit Court erred in charging the 
jury as follows: ‘If you believe the lady, Emma Lud- 
lam, was on the train as passenger, and had a ticket, 
from Texarkana to Stalls, and the conductor had 
allowed the children to travel with her without tickets, 
then it was the duty of the conductor, as soon as he 
found that she had a ticket to Stalls, to promptly in- 
form her that the train did not stop at Stalls, so she 


she chose before reaching Kildare, her destination.’ 
This was error, because the law does not impose upon 
the conductor the duty to inform a passenger that the 
train on which he is riding dues not stop at a place 
named in a passenger’s ticket, unless asked for. The 
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charge was also error because there was no complaint 
in the pleading of his not telling her, and there was no 
evidence of any injury sustained by reason of his not 
telling her. (2) The court erred in charging the jury as 
follows: ‘If you believe the lady had a ticket to Stalls, 
and the train upon which she was riding usually stop- 
ped at Stalls to take on or let off passengers, then it 
was the duty of the company to have carried her to Stalls 
that night, and they would be liable if they did not do 
so.’ This charge was error, because it was proved that 
there wasarule of the company which forbade that 
train stopping at Stalls, and the custom of other trains 
stopping there could not vary the rule, or justify the 
conductor in violating said rule, and because the cus- 
tom of other trains had not misled plaintiff. (3) The 
court erred in refusing the following charges asked by 
defendant: ‘In this case, there being no improper 
treatment of the children, but only a refusal to carry 
them to Stalls, then, they having no tickets themselves, 
the only right to sue isin Miss Emma Ludlam, who 
had the ticket, and these plaintiffs cannot recover.’ 
(4) The court erred in refusing the following charge 
asked by defendant: ‘The evidence shows that the 
plaintiffs took passage on the train in question without 
making any inquiry as to whether the train stopped at 
Stalls, and the evidence shows that, by arule of the 
company, that train was not allowed to stop at Stalls, 
and the conductor did right in not stopping that train 
at Stalls.’ (5) The cuurt erred in refusing the follow- 
ing charge asked by defendant: ‘ The jury are charged 
that a railway company may make rules governing 
their business, by which one of their trains may bea 
through train, and not stop at small way stations, and 
it is the duty of a person about to take passage on said 
train to ascertain if the train she is about to take will 
stop at the place of her destination; and, if a person 
boards a train that does not stop at the station of his 
destination, then the company may put the person off 
at the last station before they do stop before reaching 
the passenger's destination, and for such act the com- 
pany would not be liable.’”’ 


T. J. Freeman, for plaintiff in error. ; 


PARDEE, Circ. J. (after stating the facts as above.) 
Tt is well-settled railway law that “itis the duty of 
the person about to take passage on arailroad train to 
inform himself when, where, and how he can go or 
stop, according to the regulations of the railroad com- 
pany; and if he makes a mistake, not induced by the 
company, against which ordinary care in this respect 
would have protected bim, he has no remedy against 
the company for the consequences.” See Beauchamp 
v. Railway Co., 56 Tex. 239-249, and the authorities 
there collated. 

The first assignment of error raises the question, 
when a person has taken passage on a railroad train 
not scheduled to stop at his destination, without pre- 
viously informing himself when, where, and how he 
can go or stop, according to the regulations of the rail- 
road company, and is therefore wrongfully on the 
train, whether it is the duty of the conductor to 
promptly inform him that the train does not stop at 
the station to which he is destined, so that he can 
exercise the right to leave the train at any station he 
chooses, before reaching the destination named in his 
ticket. In short, the question is, where a person is 
wrongfully on a train, will the silence of the conductor, 
until he is officially called to act, reverse the position 
—put the passenger in the right, and the railroad com- 
pany in the wrong? The conductor on a train has 
many and varied duties to perform, all under the regu- 
lations of the company which he is serving, and we are 
clearly of the opinion that without proof to show that 
the conductor was authorized to vary the rules of the 
cumpauy iu regard to the stopping of his train ata 








station not permitted under the rules, his mere silence, 
under the circumstances mentioned, cannot vary the 
obligation of the company in respect to the contract of 
carriage. In relation to this assignment, it is to be 
further noticed that the charge complained of is based 
upon an issue not made by the pleadings, relates to the 
recovery of damages not sued for, and is objectionable 
as conjectural. See U. S. v. Breitling, 20 How. 259- 
254. 

The second error complained of is the charge to the 
jury, as follows: ‘‘If you believe the lady had a ticket 
to Stalls, and the train upon which she was riding 
usually stopped at Stalls to take on or let off passengers, 
then it was the duty of the company to have carried 
her to Stalls that night, and they would be liable if 
they did not do so.”’ 

The evidence shows that the defendant in error’s 
children were travelling upon a ticket sold by the com. 
pany from Texarkana to Stalls. If the train, under the 
rules of the company, stopped at Stalls, the said children 
were properly on the train, and were improperly put off 
at Kildare. The rules of the company become known to 
the public by proper publications, advertisements and 
custom. In the charge complained of, the word 
“usually” is to be taken and understood as meaning 
habitually or customarily, and we are not prepared to 
say the charge was erroneous. On the contrary, ifa 
certain train usually, habitually or customarily stops 
at a certain station to take on or let off passengers, we 
are of opinion that the public may govern itself ac- 
cordingly. 

The third assignment of error, complaining of the 
refusal to charge the jury as follows: ‘* In this case, 
there being no improper treatment of the children, but 
only refusal to carry them to Stalls, then, they having 
no tickets themselves, the only right to sue is in Miss 
Emma Ludlam, who had the ticket, and these com- 
plainants cannot recover,’’—is not well taken, because, 
as we understand the suit, it is one to recover dam- 
ages for improper treatment, as well as for violation of 
the contract of carriage. 

The fourth and fifth assignments of error present the 
question as to whether a railroad company, in the ab- 
sence of statutory regulation or prohibition, may adopt 
regulations that a certain passenger train or trains, 
running regularly on its road, shall stop at only des- 
ignated places or stations, and that it is the duty of 
the person about to take passage on the railroad train 
to inform himself when he can go, and where he can 
stop, according to the regulations of the company. We 
think the law on this question is well settled in favor 
of the right of the company to make the regulations, 
and as to the duty of the passenger to take notice of 
them. See Beauchamp v. Railway Co., supra; 2 Wood 
Ry. Law, § 356; Railway Co. v. Pierce, 47 Mich. 277. 
Regulations as to the running and stopping of trains 
are in fact absolutely necessary for the transaction of 
the company’s business, and for the safety of the em- 
ployees and passengers; and their violation, at the will 
of the employee, or for the convenience of the passen- 
ger, ought not to be tolerated. In the State of Texas 
there is no statutory provision prohibiting railway 
companies from making such regulations; and the 
proof in this case is, that at the time of the matters 
complained of in this suit, there were three daily trains 
from Texarkana passing through Stalls. Train No. 1, 
passing Stalls about ten o’clock, A. M.; train No. 5, pase: 
ing Stalls at 5:43 Pp. M.—both stopping at Stalls; and traip 
No. 3, passing Stalls at 10:50 p. m.—this latter being & 
through train from Texarkana to El Paso, carrying 
through sleepers, and, by the rules and regulations of 
the company, prohibited from stopping at Stalls. The 
proof further showed that this rule was shown by the 
time cards, and that circulars were issued to the pub- 
lic, advising them of the fact. Under the testimony, 


this was not only a,reasonable regulation for train No. 
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8, on the part of the company, but was reasonable for 
the public, as Stalls is only a side track, with no houses 
(the nearest house to the station being about a half 
mile), and two trains stop there daily. 

Under the law, and in this state of the proof, the 
trial judge erred in refusing the charges requested. 
The judgment of the Circuit Court is reversed, with 
costs, and this cause is remanded, with instructions to 
award a new trial. 


Locke, Dist. J. (dissenting). I dissent from the view 
herein expressed, that it was not the legal duty of the 
couductor to inform the passenger of the mistake she 
had made in taking atrain not scheduled to stop at 
the station to which she had purchased a ticket, upon 
his first discovery of such a mistake, by taking up the 
ticket. 








BOYCOTTS AND TRADE COMBINATIONS—IN- 
JUNCTION AGAINST BOYCOTT CIRCULARS. 
NEW YORK SUPREME COURT, SPECIAL TERM, NOVEM- 

BER, 1893. 


SINSHEIMER v. UNITED GARMENT WORKERS OF 
AMERICA. 


OTION for injunction. 


Edgar M. Johnson and John V. Bouvier, Jr., for 
plaintiff. 


Fromme Bros., for defendants. 


InGRAHAM, J. The defendant, the United Garment 
Workers of America, is alieged by the complaint to be 
a voluntary association, composed of more than seven 
members, and this action is brought for an injunction 
against such voluntary association and the individual 
defendants, as constituting its officers and general ex- 
ecutive board, restraining it and them from distribut- 
ing circulars to the customers of the plaintiff, which 
circulars have injured and will continue seriously to 
injure the plaintiff's business. 

The dispute between plaintiff and this voluntary as- 
sociation appears to have been caused by the fact that 
the plaintiff has discriminated against the members of 
this voluntary association in the employment of labor 
necessary to carry on its business. It does not appear 
that either of the defendants were actually in the em- 
ploy of the plaintiff, but some, if not all, of the plain- 
tiffs employees were members of the voluntary associ- 
ation that is made a defendant in this action. While 
this dispute continued the defendants sent circulars to 
the plaintiff's customers,which were clearly intended as 
athreat to such customers, that in case such customers 
continued to do business with the plaintiff, the defend- 
ants would notify other trade-unions of that fact, and 
thus induce the members of such other trade-unions to 
withhold their business from any firms that continued 
to sell the plaintiff's goods, and the evidence shows 
that in consequence of such circulars purchases of 
goods from plaintiff were cancelled by their customers, 
and statements were made by other customers that 
unless plaintiff settled his dispute with the defendants, 
future business would be discontinued. 

It clearly appears that sending such circulars to 
Plaintiff's customers would cause serious injury to 
Plaintiff's business, each letter sent by defendants 
causing additional injury that would continue until 
the notice contained therein was withdrawn. The 
serious question that is presented at the threshold of 
this case is whether a court of equity has jurisdiction 
to restrain the issuance of such circulars. he right 
to this relief does not depend upon the truth or falsity 


is not because the circular states facts which are un- 
true that the court is asked tointerfere. It is placed 
upon the broad ground that the defendants have con- 
spired to injure the plaintiff's property by illegal acts, 
that such injury is a continual injury and that it is im- 
possible to estimate the damages that will result there- 
from. We have thus a continual injury by the wrong- 
ful acts of others, where it is clearly impracticable to 
ascertain the damage flowing from each wrongful act, 
It has been settled in this State, in the case of the 
People against Barondess, reported in the forty-fifth 
State Reporter, page 250, that a threat to do an injury 
to the business of the person threatened is a threat to 
injure the property of such person, and that the state- 
ments of an officer of such an association as the 
present defendants that unless a copartnership paid 
him a sum of money they (the employers) could not 
have their employees back tu work again was a threat 
to do an unlawful injury to the employers’ business. 
In that case the threat consisted in the fact that the 
employees would not return to work until the defend- 
aut’s demand was complied with. In this case the plain- 
tiff’s customers were told that if they continued to deal 
with the plaintiff, and to sell the plaintiff goods, so 
long as plaintiff ‘refused to comply with defendants’ 
demands the defendants would take steps to interfere 
with the successful conduct of the plaintiff's custom- 
ers’ business. Applying the principle established in 
the Barondess case to the facts here stated, it is clear 
that it was an unlawful injury to plaintiff's property 
to send circulars to their custumers which would tend 
to induce such customers to discontinue business with 
the plaintiff. 

The question then is presented whether it is the duty 
of acourt of equity to interfere by injunction to re- 
strain the defendants from continuing thus unlawfully 
to injure the plaintiff's property, and that question, I 
think, must be answered in the affirmative. Froma 
very early period courts of equity have in all cases of 
continued trespass, or continuing injury to property, 
where defendants were doing a series of acts which 
were unlawfully injuring the plaintiff's property, and 
where, to enforce a remedy for such unlawful acts at 
law, many suits would be required, interfered by in- 
junction to restrain the continuance of such unlawful 
acts, and I know of no principle that confines the duty 
of the court to act where the unlawful acts cause an in- 
jury to real property. ‘Trespass, in its broad sense, is 
“any misfeasance or act of one man whereby another 
is injuriously treated or damnified; any unlawful act 
committed with violence, actual or implied, to the per- 
son, property or rights of another.’’ 2 Bouv. Law 
Diot. 747. And while the cases in which this remedy 
has been usually invoked have been those relating to 
trespass upon real property, the necessity for the inter- 
position of a court of equity to prevent a wrong for 
which there is no other remedy, and to render unneces- 
sary a multiplicity of actions, exists just as much where 
the wrong is to such personal property as is in its 
uature indefinite as to real property. Courts of equity 
have constantly interfered to restrain acts which are 
invasions of franchises granted by the State, and other 
instances could be adduced in which courts of equity 
have frequently interposed to prevent threatened in- 
jury to personal property. 

I have carefully considered the opinion of Mr. Jus- 
tice Barrett in refusing to continue an injunction in a 
former action, but the question I have disoussed was 
not presented to him and was not determined on the 
decision of that motion. The defendants also insist 
that upon the affidavits there is no evidence to show 
that there is any intention to continue to issue the cir- 
culars complained of, and that all disputes between the 
plaintiff and defendants have been amicably adjusted. 
The defendants however did issue the circulars com- 





of the statement contained in the circulars issued. It 


plained of; they did cause an injury to plaintiff, and 


oS SRS Ama goatee 











430 THE ALBANY LAW JOURNAL 








they ure now here before the court insisting upon their 
right to issue such ciroulars in the future, and denying 
the right of the court to enjoin them from such acts, 
and, as-[ have come to the conclusion that such acts 
were unlawful injuries to plaintiff's property, I think 
the plaintiff is entitled to the injunction. 

The motion will therefore be granted. 

Ordered to be settled on notice. 

This decision by Judge Ingraham is in line with the 
general judicial tendency in litigations of its class. A 
voluntary association of laborers in a certain branch of 
industry is restrained from issuing circulars to plain- 
tiff’s customers, threatening that if the latter continue 
to do business with plaintiff, other trade-unions will be 
notified, and their members induced to withhold their 
business from any firms handling plaintiff's goods. 
Granting that plaintiff himself was sufficiently clean- 
handed to invoke the aid of a court of equity, there 
would seem to be little doubt of the right to relief 
from this form of warfare. The decision is supported 
by principles laid down in the Ann Arbor oases and 
Coeur d’Alene Consolidated and Mining Co. v. Miners 
Union of Wardner, 51 Fed. Rep. 260. In the Ann Ar- 
bor cases, it will be remembered, the court recognized 
the modern tendency to industrial combination and 
co-operation for mutual gain and protection, us legiti- 
mate up to a certain degree. 

** Herein is found the difference between the act of 
employees of the complainant company in combining 
to withhold the benefit of their labor from it and the 
act of the employees of the defendant companies in 
combining to withhold their labor from them—that is, 
the difference between a strike and a boycott. The 
one, combining so far as its character is shown in the 
evidence, was lawful because it was for the lawful pur- 
pose of selling the labor of those engaged in it for the 
highest price obtainable and on the best terms. The 
probable inconvenience or loss which its employees 
might impose on the complainant company by with- 
holding their labor would, under ordinary circum- 
stances, be a legitimate means available to them for 
inducing a compliance with their demands. But the 
employees of defendant companies are not dissatisfied 
with the terms of their employment. So far as ap- 
pears, those terms work a mutual benefit to employer 
and employed. What the employees propose to do is 
to deprive the defendant companies of the benefit thus 
accruing from their labor unless the companies will 
consent to do acriminal and unlawful injury to the 
complainant. 

“ Neither law nor morals can give a man the right to 
labor or withhold his labor for such a purpose.” 
Toledo, etc., Ry. Co. v. Pennsylvania Co., 54 Fed. Rep. 
730-738. 

Strikes and boycotts are combinations to fix the 
price of labor, and the same general disposition toward 
co-operative effort leads to combinations to fix the 
price of commodities. In People v. Sheldon, 34 N. E. 
Rep. 785, the New York Court of Appeals held thata 
combination between independent dealers, to prevent 
competition between themselves in the sale of an 
artiole of prime necessity, is, in contemplation of law, 
an act inimical to trade or commerce, whatever may 
be done under and in pursuance of it, and although the 
object of the combination is merely the avoidance of 
ruinous rivalry of the parties to it, and no attempt is 
made to charge undue or excessive prices. This case 
was a criminal proceeding against members of an asso- 
ciation of retail coal dealers of a city, whose chief pur- 
pose was to fix the minimum prices to be charged in 
said city. It was held that an indictment would lie 
under section 168 of the Penal Code, making it a mis- 
demeanor for two or more persons to conspire to com- 
mit any act injurious to trade or commerce; and a 
conviction thereunder was, sustained, although the 








only overt act was the fixing of prices. In Judd y, 


Harrington, 34 N. E. Rep. 790, decided by the same 
court contemporaneonsly with the case last cited, a 
compressed but sufficient statement of the facts ig 
given in the syllabus as follows: 

“An agreement between sheep brokers to form an 
association to protect their interests and prevent com- 
petition—each to pay the treasurer a certain sum for 
every head sold, and to receive an arbitrary propor. 
tion of the sum accumulated—made in furtherance of 
a contract with a similar and contemporaneously 
formed butchers’ association, whereby the brokers 
were to slaughter no sheep, and sell only to members 
of the butchers’ association, or forfeit so much per 
head sold to others—the butchers not to buy else- 
where, on a like penalty—is a contract to enhance the 
price of food, and not enforceable against a member of 
the brokers’ association.” 

The court said in part: ‘** These two papers muat be 
read together, and thus considered, they manifestly 
were intended for the purpose of creating a combina- 
tion between the butchers engaged in buying, and the 
brokers engaged in selling, sheep and lambs, in order 
to control the market, fix the price and destroy com- 
petition. The brokers were to sell only to the butchers, 
and the butchers to buy only from the brokers. The 
owuers of sheep, or the drovers or consignees who had 
them for sale, and the public who were interested in 
the price of meat, as an article of food, might have 
been prejudiced by the agreement. Whether they 
were in fact is not material. The real purpose and iu- 
tent of the agreement were to suppress competition in 
an article of food, and, as such agreements tend to en- 
hance the price, they are regarded as detrimental to 
the public interest, and forbidden by public policy. 
That such agreements are illegal and void has been set- 
tled by the decisions of the courts from the earliest 
times. These authorities are to be found in the learned 
opinion below and upon the briefs of counsel in this 
court; but Ido not consider it necessary to refer to 
them further or to discuss the question at length, for 
the reason that at this very term of the court the 
whole question has been examined, elaborately dis- 
cussed and decided in another case.’’ People v. Shel- 
don, supra. 

In contrast with such views, the recent case of Bohn 
Manufacturing Co. v. Hollis, in the Supreme Court of 
Miunesota, 48 Alb. L. J. 307, is interesting. ‘The fol- 
lowing is a portion of the official syllabus: 

“ A large number of retail lumber dealers formed a 
voluntary association, by which they mutually agreed 
that they would not deal with any manufacturer or 
wholesale dealer who should sell lumber directly to 
consumers, not dealers, at any point where a member 
of the association was carrying on a retail yard, and 
provided in their by-laws that whenever any wholesale 
dealer or manufacturer made any such sale, their sec- 
retary should notify all the members of the fact. The 
plaintiff having made such a sale, the secretary threat- 
ened to send notice of the fact, as provided in the by- 
laws, to all the members of the association. Held, not 
actionable, and no ground for au injunction.’’ 

The reasoning of this case is by no means satisfac- 
tory or conclusive. Its principal premise is: ‘* What 
oue man may lawfully do singly, two or nore may law- 
fully agree to do jointly. ‘The number who unite to 
do the act cannot change its character from lawful to 
unlawful.’”’ It is questionable whether this proposition 
is sound as applied to these industrial litigations. In 
one of the Ann Arbor cases the court remarks: “An 
act, when done by an individual in the exercise of a 
right, may be lawful, but when done by a number con- 
spiring to injure or improperly influence another may 
be unlawfal.”’ Toledo, ete., Ry. Co. v. Pennsylvania 
Co., 54 Fed. Rep. 746-756. In People v. Sheldon, supra, 
Andrews, Ch. J., says: “The gravamen of the offense 
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of conspiracy is the combination. Agreements to pre- 
vent competition in trade are, in contemplation of law, 
injurious to trade, because they are liable to be injuri- 
ously used.””’ The discussion in People v. Sheldon, 
though primarily concerning a criminal proceeding, 
was general in its scope, as was evidenced by the adop- 
tion of the reasoning by the Court of Appeals in the 


. givil case of Judd v. Harrington, supra, involving the 


validity of a combination contract. The Minnesota 
decision has however been received with considerable 
favor by legul writers, chiefly, we apprehend, because 
of its result. Certainly no combination to suppress 
competition, or in restraint of trade, is more excusable 
than one by retailers to prevent the wholesalers, from 
whom they purchase, from underselling them in their 
own retail market. And it may be that combinations 
to regulate the price of commodities may, within cer- 
tain restricted and specially meritorious limits, ulti- 
mately come to be recognized as not unlawful, in the 
same manner as limited combinations to regulate the 
price of labor, such as strikes not extending to boy- 
cotts.—New York Law Journal. 








INJUNCTION— PUBLICATION OF BIOGRA- 
PHY AND PORTRAIT — PUBLIC CHARAC- 
TERS. 


UNITED STATES CIRCUIT COURT, DISTRICT OF MAS- 
SACHUSETTS, AUGUST 1, 1893. 


Coruiss v. E. W. WALKER Co. 

Aperson who holds himself out as an inventor, and whose 
reputation as such becomes world-wide, is a public charac- 
ter, and the publication of his biography cannot be re- 
strained by injunction. Schuyler v. Curtis, 15 N. Y. Supp. 
787, distinguished. 

Acourt of equity has no jurisdiction of a suit to restrain re- 
spondents from publishing a biography of complainant, or 
of a member of complainant’s family. 

A court of equity should restrain by injunction the publication 
of a picture of a deceased member of complainant’s fam- 

_ ily, taken from a photograph and portrait of deceased, 
where respondent has not observed the conditions on 
which the portrait and photograph were obtained. 


N equity. Bill by Emily A. Corliss and others 

against the E. W. Walker Company and others to 

restrain respondents from publishing a biography and 
selling a picture of George H. Corliss. 


Henry Marsh, Jr., and James M. Ripley, for com- 
plainants. 


Henry W. Fales, for defendants. 


Cour, Ciro. J. This suit is brought by the widow 
and children of George H. Corliss to enjoin the de- 
fendants from publishing and selling a biographical 
sketch of Mr. Corliss, and from printing and selling his 
picture in connection therewith. The bill does not al- 
lege that the publication contains any thing scandal- 
lous, libellous or false, or that it affects any right of 
property, but the relief prayed for is put upon the 
novel ground that such publication is an injury to the 
feelings of the plaintiffs, and against their express pro- 
hibition. 

The counsel for plaintiffs, in argument, put the case 
upon the ground that Mr. Corliss was a private char- 
acter, and that the publication of his life is an invasion 
of the right of privacy, which a court of equity should 
protect. In the first place, I cannot assent to the 
Proposition that Mr.Corliss was a private character. He 
held himself out to the public as an inventor, and his 
reputation became world-wide. He was a public man 
in the same sense as authors or artists are public men. 
It would be a remarkable exception to the liberty of 
the press if the lives of great inventors could not be 





given to the public without their own consent while 
living, or the approval of their family when dead. But 
whether Mr. Corliss is to be regarded as a private or 
public character (a distinction often difficult to define) 
is not important in this case. Freedom of speech and 
of the press is secured by the Constitution of the Uni- 
ted States and the Constitutions of most of the States. 
This constitutional privilege implies a right to freely 
utter and publish whatever the citizen may please, and 
to be protected from any responsibility for so doing, 
except so far as such publication, by reason of its blas- 
phemy, obscenity or scandalous character, may be a 
public offense, or, by its falsehood and malice, may in- 
juriously affect the standing, reputation or pecuniary 
interests of individuals. Cooley Const. Lim. (6th ed.) 
518. In other words, under our laws, one can speak 
and publish what he desires, provided he commits no 
offense against public morals or private reputation. 
Schuyler v. Curtis, 15 N. Y. Supp. 787, recently decided 
by the New York Supreme Court, and upon which the 
plaintiffs rely, is not in point. In that case the court 
enjoined the defendants from erecting a statue of 
Mrs. Schuyler. The right of publication was not in 
issue in that case. 

There is another objection which meets us at the 
threshold of this case. The subject-matter of the ju- 
risdiction of a court of equity is civil property, 
and injury to property, whether actual or prospect- 
ive, is the foundation on which its jurisdiction 
rests. Jn re Sawyer, 124 U. S. 200, 210; Kerr 
Inj. (2d ed.) 1. It follows from this principle that a 
court of equity has nv power to restrain a libellous 
publication. Boston Diatite Co. v. Florence Manuf. 
Co., 114 Mass. 69; Brandreth v. Lance, 8 Paige, 24. 
The opinion of Vice-Chancellor Malins in Dixon v. 
Holden, L. R., 7 Eq. 488, to the contrary, is disap- 
proved by Lord Chancellor Cairns in Assurance Co. v. 
Knott, 10Ch. App. 142. In Kidd v. Horry, 28 Fed. 
Rep. 773, Mr. Justice Bradley, in speaking of Dixon v. 
Holden, and several recent English cases, declares that 
they depend on certain acts of Parliament, and noton 
the general principle of equity jurisprudence. But in 
the present: bill it is not pretended that the publication 
is libellous, and therefore there can be no question as 
to the want of jurisdiction in this case. 

As to the picture which accompanies the published 
sketch, the case stands on adifferent footing. The de- 
fendants obtained from the plaintiffs a copy of a por- 
trait and a photograph of Mr. Corliss, from which they 
have made two plates, one of which they propose to 
insert in the publication. But it appears from the evi- 
dence that these pictures were obtained on certain 
conditions, which the defendants have not complied 
with. This matter directly concerns the exclusive 
right of property which the plaintiffs have in the paint- 
ing and photograph, and it would be a violation of 
confidence or a breach of contract between the parties 
to permit the defendants, under these circumstances, 
to use either of the plates. Pollard v. Photographic 
Co., 40 Ch. Div. 845; Prince Albert v. Strange, 1 Macn. 
& G. 2. 

The injunction is denied as to the publication, and 
granted as to the use of the plates. 


—__>—_——_——_ 


THE STATUTES OF FORCIBLE ENTRY AND 
THEIR EFFECT ON CIVIL RIGRTS. 

HE legal effect of a forcible entry upon land made 
by a person who has aright of entry is a question 

of considerable theoretical, and also, as recent cases 
have shown, of practical interest, but it is one which 
the autborities so far have not succeeded in settling. 
It depends on two points: the prohibition of forcible 
entry by the criminal law, and the effect given to this 
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prohibition iu civil actions. The use of excessive vio- 
lence in exercising a right of entry seems to have con- 
stituted an offense indictable at common law (1 Hawk- 
ins’ Pleas of the Crown, 495; The King v. Wilson 
[1799], 8 T. R. 360); but it has been from early times 
expressly made punishable by the series of statutes 
known as the statutes of forcible entry. ‘The first of 
these (5 Rich. II, chap. 7) provided that no entry should 
be made into lands or tenements, except where entry 
was given by law; and in that case, not with a strong 
hand, nor with multitude of people, but only in peace- 
able and easy manner. As to the exact wording of the 
statute, see Pollock Torts (3d ed.), 336. Offenders 
were to be imprisoned and ransomed at the King’s 
will. The next statute (15 Rich. II, chap. 2) empowered 
the justices to interfere. Upon complaint of a forcible 
entry they were to take sufficient power of the county 
and repair to the place where the furce was made; and 
if any held the place forcibly after entry made, they 
were to be taken and put into the next jail, there to 
abide, convict by the record of the justices. until they 
had made fine and ransom to the King. The statute 8 
Hen. VI, chap. 9, provided that the earlier statutes 
should apply both to forcible entry and to forcible de- 
tainer, and enacted that the justices might cause the 
land to be reseized, and the party put out to be put 
back into possession. In addition he was to have his 
assize of novel disseizin, or writ of trespass, and if the 
forcible eutry or forcible detainer was found, he was 
to recover treble damages. It was provided however 
that there was to be no forcible detainer within the 
statute where the detainor or his predecessor in title 
had been in possession for three years; a proviso which 
was further enforced and explained by 31 Eliz., chap. 
11. 

Thus the statutes recoguize two offenses: forcible 
entry and forcible detainer; and in addition to pun- 
ishing the offender they provide for the summary resti- 
tution of possession to the person aggrieved. The 
force which will constitute a forcible entry may take 
the form of actual violence to the person of the pos- 
sessor, or it may consist in the use of such threats or 
display of force as to give just cause to fear bodily 
hurt. 1 Hawk. P. C. 501. Forcible entry is ‘entry 
with strong band, with unusual weapons, or with men- 
ace to life or limb.’’ 3 Bac. Abr. (7th ed.) 716. Aud 
in pleading, the allegation that the entry is manu forti 
is said to be necessary to show that the force is unlaw- 
ful; vi et armis implying no more than the slight vio- 
lence which a man may lawfully use. Harvey v. 
Brydges, 14 M. & W. 437. So, tuo, in the case of entry 
into a house, the law is broken if violence be done to 
the building, and it is said to be forcible to break it 
open, though not to draw a latch and so toenter. 3 
Bao. Abr. 717; 1 Hawk. P. C. 501. : 

The entry moreover is equally forcible whether there 
is actual force on entering, or after entry upon the 
jand the possessor is turned out by force or frightened 
out by threats. “If one enters peaceably, and, when 
he is come in, useth violence, this is a forcible entry.” 
13 Vin. Abr. (2d ed.) 380. “If a man enters peacea- 
bly into a house, but turns the party out of possession 
by force, or by threats frights him out of possession, 
this is a forcible entry.”” 3 Bac. Abr. 716. And the 
law as thus stated was acted on by Fry, J., in Edwick 
v. Hawkes, 29 W. R. 913; 18 Ch. Div. 199. There the 
defendants had taken possession of a public house un- 
der a right of eutry. The evidence showed that on 
the 4th of October, 1880, their foreman went into the 
house accompanied by two men, and also by one of the 
county police, who went at the request of the defendants, 
and who warned the plaintiff, the tenant of the house, 
not to interfere with the defendants’ men. The de- 


fendants’ men entered peaceably, and they took pos- 
session of the bar and turned the plaintiff out of the 
house, but bis wife and family were allowed to remain. 





aS 
The plaintiff returned on the 5th and 6th of October, 
and was on each occasion put out again by the defend- 
ants’ men. On the last occasion his wife was also forgj- 
bly turned out, being carried out of the house by three 
of the defendants’ men, and there was medical eyj- 
dence that she had suffered serious injuries. On this 
state of facts Fry, J., held that the defendants had 
been guilty of a forcible entry. ‘The statute of Rich. 
II,” he said, ‘prohibits an entry with a strong band, 
which means, as [ understand it, coming with a multi- 
tude of people or any excessive number of persons, 
The possession can only be taken in a peaceable and 
easy manner. If the operation of the statute is con- 
fined to the mere act of getting over the border, the 
edge, of the property in question peaceably, the statute 
is evidently not adequate to meet the evil it was in- 
tended to repress, viz., the evil of persons who havea 
right, as well as those who have not a right, causing 
disturbance, inaugurating civil war, for the purpose of 
obtaining possession of that which is or which they 
claim to be their property. Accordingly it appears to 
me to be clear law, and | desire to restate it, that if an 
entry be made peaceably, and if, after entry made, and 
before actual and complete possession has been ob- 
tained, violence be used toward the person who isin 
possession, that is criminal within the statute of Rich. 
a.” 

The statutes of Richard Il punish all force without 
regard to the estate of him upon whom the entry is 
made, therein differing from 8 Hen. VI, chap. 9, which 
deals with restitution of possession. At the same time 
the person entered upon must have some estate, as of 
freehold or as lessee for years, sufficient to confer ex- 
clusive possession, and there can therefore be no forci- 
ble entry within the statutes on a bare custodian (Bae. 
Abr. [7th ed.] 719), or, it has been held, upon a tenant 
at will or on sufferance. The King v. Westly and 
Walker, 2 Keb. 495; cf. The King v. Dorny, 1 Salk. 260. 
But such tenants have an exclusive possession, in re- 
spect of which they can maintain trespass, and as to 
them the rule may be doubted. Cf., 1 Hawk. P. C. 503. 

Moreover, if a person, having right of entry, enters 
upon land, he will obtain the possession for civil pur- 
poses, and will obtain also a possession in respect of 
which he can bring an indictment under the statute, 
although the actual possession may still be in dispute. 
This seems to account most satisfactorily for the de- 
cision in Lows v. Telford, 1 App. Cas. 414. Two per- 
sons, Westray and Telford, were in the occupation of 
premises of which Lows was mortgagee. The premises 
were occupied as « sa'esroom and warehouse, and were 
locked up at night, no one remaining upon them. On 
the morning of the 14th of July, 1870, Lows, in exercise 
of his rights as mortgagee, but without giving notice 
of what he was about to do, went witb two men, one 
of whom was a carpenter, and effected an entry by 
taking off the lock of the outer door. One of the men 
went inside the building, and while the other man, the 
carpenter, was engaged, with the door half open, iu 
putting on a new lock, Lows being with him at the 
time, Telford and Westray came and attempted to 
turn away Lows and the carpenter. In this they did 
not succeed, but after a time they effected an entrance 
by a window, and then forcibly ejected Lows. Lows 
indicted them for a forcible entry, and, upon being a0- 
quitted, they brought an action against him for ma- 
licious prosecution. In this the question was raised 
whether he had obtained by his entry a sufficient pos- 
session of the premises to afford reasonable aud prob- 
able cause fur the indictment. Whether actual posses 
sion is obtained by mere entry upon premises in the 
absence of the occupier, provided the occupier returns 
at once, seems to be doubtful. In the Exchequer 
Chamber it was held that Lows had not obtained act- 
ual possession; in the House of Lords Lord Cairas, C., 
was of opinion that he had. But Lord Selborne, 
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citing Jones v. Chapman, 2 Exch. 821, pointed out that 
whether Lows had obtained actual possession or not, 
he had, since he entered with title, obtained the pos- 
session for civil purposes, and hence there was a suf- 
ficient foundation for the charge of forcible entry 
against Westray and Telford. 

The statute 15 Rich. Il, chap. 2, only recognized the 
offense of forcible detainer when it had been preceded 
pyaforcible entry; but8 Hen. VI, chap. 9, made it adis- 
tinct offense, and under that statute a forcible detainer 
of land, though after a peaceable entry, was made crim- 
inal. As to what amounts to a forcible detainer, it is 
said that the same circumstances of violence or terror 
which will make an entry forcible will make a detainer 
forcible also. 1 Hawk. P. C. 502. The strict words of 
the statute appear to imply that a detention of land by 
the owner, who has entered under his right of entry, 
may be forcible, but the courts have shrunk from giv- 
ing them such an effect. ‘TI cannot think,’’ said Den- 
man, C. J., in The King v. Oakley, 4 B. & Ad. 307, 
“that the Legislature meant that the act of a man in 
maintaining his own rightful possession by force 
against a wrong-doer should authorize the justices to 
turn him out of possession.’’ And soit is said else- 
where, “if a man be gotten peaceably into his own it 
seems he may defend it by force.’”? 3 Bac. Abr. 718. 
Consequently it is only a forcible detainer where a per- 
son who has entered, whether foreibly or not, without 
right, or who, having right, has entered forcibly, with- 
holds the possession from the former possessor. 

The offense of forcible detainer does not appear at 
the present time to be of any practical importance, but 
it may be noticed that the old writers were a good deal 
exercised over the provision of 8 Hen. VI, chap. 9, and 
81 Eliz., chap. 11, allowing a three years’ peaceable pos- 
session to justify a forcible detainer. For this purpose 
it was said that the possession must have been in re- 
spect of a lawful estate, or at least that the proviso ap- 
plied only toa detainer after a peaceable entry. 1 Hawk. 
P.C.510. But the statates seem to save a three years’ 
possession from the penalties attached to forcible de- 
tainer in all cases. As regards disseizees with' right of 
entry, this was no hardship, since by making claim 
they conld at once vest the possession in themselves, 
and it was considered that there was thereupon a 
fresh entry and detainer by the disseizor. 1 Hawk. P. 
C. 503. This is the same principle as that acted upon 
by Lord Selborne in Lows v. Telford, supra. And as 
to strangers, the disseizor’s possession was good. 
“Bare possession is a good title against all persons, ex- 
cept him who had the right and cannot be lawfully de. 
feated by any other.” 1 Hawk. P. C. 510; cf. Asher v. 
Whitlock, L. R., 1 Q. B. 1. 

The power of tlie justices to restore possession to the 
person forcibly ejected depends, under 8 Hen. VI, 
chap. 9, on the effect of the word ‘ reseize,”’ and hence 
the statute was held to apply only in cases where entry 
had been made on afreeholder. To cure this defect 
the statute 21 Jac. I, chap. 15, was passed, which gave 
the justices the same power of restitution in favor 
of tenants for years, tenants by copy of court-roll 
and others. Hence in indictments it became nec- 
essary to show the estate of the aggrieved party, that 
it might be known which statute was to be relied upon 
(The King v. Arden, 3 Bulst. 71); and it is sometimes 
said, though not it would seem with strict accuracy, 
that the statutes of Rich. [land 8 Hen. VI, chap. 9, 
extend only to freeholders, and 21 Jac. I, chap. 15, to 
lessees for years, etc. Rex v. Wannop, Sayer, 142. 

It remains to consider the effect of this prohibition 
on the right of entry itself and the possession which is 
obtained under it. On this head two questions sug- 
gest themselves: First, can the person forcibly ejected 
complain ina civil action that the entry was unlaw- 
ful, and so either recover possession, or obtain dam- 
ages for the dispossession ? Secondly, can the person en- 





tering maintain that his entry puts him in lawful pos- 
session for all civil purposes, so as to justify him in 
treating other persons on the land as trespassers, aud 
in removing themselves and their goods by force? 

To the first question the answer is clear. The statu- 
tory prohibition of the use of force does not in any way 
affect the civil right of entry so far as the mere entry 
and taking possession of the land is concerned. There 
is not in Euglish law any action merely possessory, in 
which a person forcibly ejected can recover possession 
as against the owner; and though, in Bracton’s days, 
the assize of novel disseizin was practically such an ac- 
tion, it had lost this character before Lord Coke’s time. 
4L. Q. R. 24; Co. Litt. 237b. If the person ejected 
brought his assize, or writ of entry sur disseizin, the 
person ejecting him could always plead facts showing 
that he had a right of entry, and, of course, this is so 
now in an action of ejectment. Possession could be 
recovered against the owner by recourse to the jus- 
tices under the statutes, but not in a civil action. 

And as the person ejected could not under such cir- 
cumstances recover possession, neither could he re- 
cover damages for the dispossession. This was recog- 
nized even in actions of forcible entry grounded on the 
statutes, and if in such an action the defendant suc- 
ceeded in proving a title in himself, he was dismissed 
without any inquiry, concerning the force. 1 Hawk. P. 
©. 495. ‘** For howsoever,” it is said, ‘‘he may be pun- 
ishable at the King’s suit, for doing what is prohibited 
by statute, as a contemner of the laws and disturber of 
the peace, yet he shall not be liable to pay any dam- 
ages fov it to the plaintiff, whose injustice gave him 
the provocation in that manner to right himself.” 

Moreover, that the mere civil right of entry is not 
interfered with by the statutes is recognized in numer- 
ous modern cases. In Taunton vy. Costar, 7 T. R. 431, 
it was held that a tenant holding over could not treat 
the entry of his landlord asatrespass. ‘‘If indeed,’ 
said Lord Kenyon, C. J., **the landlord had entered 
with a strong hand tu dispossess the tenant by force, 
he might have been indicted for a forcible entry; but 
there can be no doubt of his right to enter upon the 


land at the expiration of the term.” And in Turner — 


v. Meymott, 1 Bing. 158, where the tenant’s term had 
expired, and in his absence the landlord broke open 
the door and resumed possession, a new trial was 
granted upon the tenant obtaining a verdict in tres- 
pass. “If the landlord,’ said Dallas, C. J., ** has used 
force, that is an offense of itself, but an offense against 
the public for which, if he has done wrong, he may be 
indicted.””’ Upon the same principle it was held in 
Burling v. Read, 11 Q. B. 904, that the defendant with 
right of entry might justify entering and pulling down 
a workshop, although the plaintiff was in at the time. 
So in Pollen v. Brewer, 7 C. B. (N. 8.) 871, it was 
treated as clear that for the mere expulsion no dam- 
ages could be recovered, and this has been recently laid 
down both in England and Ireland. In Beddall v. 
Maitland, 17 Ch. Div. 174, Fry, J., said (p. 188): ‘* The 
plaintiff can recover no damages for the entry, because 
the possession was not legally his, and he can recover 
none for the force used in the entry, because, though 
the statute of Rich. II creates a crime, it gives no civil 
remedy.” In Beattie v. Mair, L. R. Ir., 10 C. L. 208, 
Palles, C. B., said (p. 211): “I think it clear upon prin- 
ciple and authority that a civil action cannot be main- 
tained against the true owner by one wrongfully in 
possession, merely for expelling him by force and with 
a strong hand from his unlawful possession.” 

But although the forcible exercise of a right of entry 
does not expose the person so entering to liability ina 
civil action either to restore possession or to pay dam- 
ages, the courts have been reluctant to allow that a 
possession so gained is for all civil purposes lawful; 
and it is perhaps the prevalent opinion that it cannot 
be used to justify injury done in the course of the en- 
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try either to the persons or to the goods of those who 
are wrongfully upon the land. In Hillary v. Gay, 6 
Car & P. 284, a landlord turned the tenant’s wife into 
the street and put his furniture out of the window; 
and Lord Lyndhurst, C. B., held that he could not jus- 
tify this under his right of entry. ‘If,’ he said, in 
summing up, “ the defendant had a right to the posses- 
sion, be should have obtained the possession by legal 
means.”’ But if the civil right of entry is not affected 
by the statutory prohibition of forcible entry, it isa 
plausible opinion that the possession gained under it 
must be for all civil purposes a lawful possession, and 
this view was strongly entertained by some of the 
judges before whom at different times the case of 
Newton v. Harland, 1 Man. & Gr. 644, the leading au- 
thority on the subject, came. 

The plaintiffs, Mr. and Mrs. Newton, sued in tres- 
pass, alleging that the defendants on the 2d of March, 
1837, with force and arms assaulted the plaintiff, Mrs. 
Newton, and put her out of a dwelling-hovse into the 
road. The defendants pleaded, first, not guilty; sec- 
ondly, that the defendant Harland was lawfully pos- 
sessed of the dwelling-house, that Mrs. Newton was 
unlawfully in it, and that he put her out with slight 
force, doing no unnecessary damage. The first trial 
took place before Parke, B., at the York Assizes in 
1837. From the facts proved then, and at the subse- 
quent trials, it appeared that Newton had hired rooms 
of Harland for a term of six months, which expired on 
the Ist of March, 1837. On the following day Harland 
demanded possession, but Mrs. Newton refused to 
leave. Thereupon he employed a blacksmith to pick 
the lock, and, having entered the rooms with four or 
five persons, compelled Mrs. Newton, her children and 
servants to go. Parke, B., holding that Harland had 
gained a lawful possession, told the jury that the sec- 
ond plea was made out, and a verdict was given for the 
defendants. A new trial was granted on the ground 
of misdirection, Tindal, C. J., saying: *‘I do not see 
how the defendants can justify the expulsion of the 
female plaintiff under a possession obtained by an act 
which is in itself criminal; and Park and Bosanquet, 
JJ., concurred, Coltman, J., expressing vo opinion on 
this point. 

The second trial took place at York before Alderson, 
B., in 1838, but he adopted the same view of the law as 
Parke, B., and the same result followed. He directed 
the jury that where a tenant holds over, the landlord 
is entitled to turn him out, using no unnecessary vio- 
lence; and therefore the only question on the second 
plea was whether the term had expired, and Mrs. New- 
ton refused to go. A rule for a new trial was again 
granted, the matter being now more carefully consid- 
ered by a court consisting of Tindal, C. J., and Bosan- 
quet, Coltman and Erskine, JJ. The majority (Colt- 
mau, J., dissenting) held that the defendant could not 
plead that he was “‘lawfully in possession ”’ if his entry 
was forcible, and, as the jury had not yet had the ques- 
tion whether the entry was forcible submitted to 
them, athird trial was necessary. ‘If,’ said Tindal, 
Cc. J., “the landlord, in making his entry upon the 
tenant, has been guilty either of a breach of a positive 
statute, or of an offense against the common law, it 
appears to me that such violation of the law in making 
the entry causes the possession thereby obtained to be 
illegal; and that the allegation iu the plea that one of 
the defendants was lawfully in possession at the time 
the assault was committed is negatived.’’ So Bosan- 
quet, J.: “If the act be expressly prohibited by stat- 
ute, it must, I apprehend, be illegal and void.’’ And 
Erskine, J., while admitting that the tenant had no 
remedy in trespass, held that damages could be given 
for persunal injury. Coltman, J., on the other hand, 


maintained that the possession, if lawful at all, was, 
for the purpose of a civil action, lawful altogether. 
“For the preservation of the peace the law will punish 





for the forcible entry: but the tenant, at sufferance, 
being himself a wrong-doer, ought not to be heard to 
complain in a civil action for that which is the result 
of his own misconduct and injustice. * * * Lamof 
opinion that although the defendant, if guilty of a for. 
cible entry, is responsible for it in the way of a crim. 
inal prosecution, yet, that as against the plaintiffs, who 
are wrong-doers and altogether without title, he hay 
obtained by his entry a lawful possession, and may 
justify in a civil action the removing them in like 
manner as in the case of any other trespasser.” At 
the third trial, which took place at York before Colt- 
man, J., in 1840, the jury found that there had beeng 
forcible entry, and the plaintiffs obtained a verdict for 
forty shillings. 

The case of Newton v. Harland, 1 Man. & Gr. 644, re. 
vealed a remarkable difference of opinion as to the ef. 
fect for civil purposes of a possession taken forcibly 
under aright of entry. It is agreed that the mere right 
of entry is not affected by the statutes of forcible en- 
try, and accordingly the owner who has thue entered 
cannot be cempelled ina civil action either to restore 
possession to the person ejected, or to compensate him 
in damages for the loss of the possession. The diver- 
gence arises when we pass to the proposition that the 
possession thus securely obtained—impregnable against 
all civil remedies—is a possession to be treated in all 
civil actions as lawful. This view, acted upon by Al- 
derson, B., and Parke, B., at the Assizes, and main- 
tained by Coltman, J., against Tindal, C. J., and 
Bosanquet and Erskine, JJ., on the second application 
for a new trial, was strongly reasserted by the first two 
judges in Harvey v. Brydges, 14 M. & W. 437. “I have 
still,’’ said Alderson, B., ‘the misfortune to retain the 
opinion that I expressed in Newton v. Harland, al- 
though the majority of the Court of Common Pleas 
have held the contrary.” And Parke, B., laid down 
the law as follows: ** The next point was that raised in 
Newton v. Harland; and if it were necessary to decide 
it, [should have no difficulty in saying that where a 
breach of the peace is committed by a freeholder, who, 
in order to get into possession of his land, assaults a 
person wrongfully holding possession of it against his 
will, although the freeholder may be responsible to the 
public in the shape of an indictment for the forcible 
entry, he is not liable to the other party. I cannot see 
how it is possible to doubt that it is a perfectly good 
justification to say that the plaintiff was in possession 
of the land against the will of the defendant, who was 
owner, and that he entered upon it accordingly; even 
though in so doing a breach of the peace was commit- 
ted.” This was adopted in Blades v. Higgs, 10C. B. 
(N. S.) 718, and seems to have been approved of by 
Lord Selborne in Lows v. Telford, 1 App. Cas. 416, 
where he said: * And in Harvey v. Brydges it is pointed 
out that so far as relates to the fact of posssession and 
its legal consequences, it makes no difference whether 
it has been taken by the legal owner forcibly or not.” 
But as to this dictum it is to be noticed that the point 
decided in Newton v. Harland was not then under 
consideration, and it was sufficient for Lord Selborne’s 
purpose that the owner obtained a possession protected 
both by civil remedies and under the statutes of forcible 
entry against subsequent aggression, without going 
further, and holding that his possession justified him 
in becoming an assailant and inflicting injury upon 
other persons, although, after his entry, they must be 
regarded as trespassers. 

On the other hand, the decision of the majority of 
the Court of Common Pleas in Newton v. Harland has 
been several times followed. In Pollen v. Brewer, 7 C. 
B. (N. 8.) 871, the plaintiff was in possession of premi- 
ses, and refused to quit. The defendant, under aright of 
entry, entered and forcibly expelled him and his fam- 
ily. A distinction was taken between the entry itself 
and the assault committed in the course of it, and it 
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was held that the plaintiff was entitled to damages for 
the assault, though not for the ejectment. And in the 
two cases of Beddall v. Maitland, 17 Ch. Div. 174, and 
Rawick v. Hawkes, 18 id. 199, Fry, J., was emphatically 
of the same opinion. In the former case, after saying 
ina passage we have already quoted (ante, p. 821) that 
no damages could be recovered either for the entry or 
for the force used in the entry, he continued: ‘‘ But, 
in respect of independent wrongful acts which are done 
in the course of or after the forcible entry, a right of 
action does arise, because the person doing them can- 
not allege that the acts were lawful, unless justified by 
alawful entry; and he cannot plead that he has a law- 
fal possession.’’ Consequently he held that while a 

rson who had been forcibly evicted by the owner 
could not recover damages for the forcible entry and 
eviction, yet he could for injury done to his furniture. 
So in Edwick v. Hawkes, Fry, J., held that damages 
could be given for an independent wrong done to the 
plaintiff's wife in the course of a forcible entry on the 
plaintiff, though not for the forcible entry itself. He 
held also that a license to enter and eject the tenant, 
and for that purpose to use all necessary force, was 
yoid as an authority to commit an offense punishable 
criminally under the statute of Rich. IT. 

But the doctrine applied in these cases, that damages 
may be given for injurv done in the course of the en- 
try, rests altogether upon the hypothesis that the entry 
isin fact forcible. If the owner enters peaceably, and 
then, in the exercise of his rights as owner, does acts 
which cause injury to property improperly left upon 
the premises, this injury gives no cause of action. In 
Jones v. Foley, 39 W. R. 510; 1891, 1 Q. B. 730, the 
plaintiff was tenant of a cottage, and on the expiration 
of his tenancy wrongfully refused to give up posses- 
sion to the defendant. The latter, who was desirous 
of rebuilding the cottuge, sent some workmen to re- 
move the roof. In the course of such removal, which 
was effected without any personal violence, certain 
tiles and other portions of the roof unavcidably fell on 
the plaintiff's furniture in the room below and dam- 
aged it. Tt was held that as there had been no forcible 
entry, there was no room for the application of the 
doctrine recognized in Beddall v. Maitland, supra. 

Upon a review of the whole matter it would seem 
that the view taken by the majority of the Court of 
Common Pleas in Newton v. Harland is correct. It is 
true that the prohibition of forcible entry under the 
statutes does not interfere with the civil right of en- 
try, and, even although this is exercised forcibly, yet 
ina civil action neither can damages be given nor pos- 
session restored. But this is perfectly intelligible. No 
damages are given because no right of the possessor 
has been violated. His possession gives him a right as 
against strangers, but it gives him none against the 


owner. And, the law affording no action merely pos- 


sessory, such as the interdict wnde vi of the Roman 
law, the prohibition of violence by the statutes does 
not have the effect of supplying the omission. The 
possessor without title who has been forcibly ejected 
can, if he chooses, go to the justices for restitution un- 
der the statutes; but the civil law, finding the owner 
actually in possession, leaves him there in spite of the 
means by which he has entered, and does not, by re- 
moving him, drive him to his action of ejectment. 
This would simply have the result of prolonging the 
dispute. 

But while the civil law refuses to introduce, merely 
in deference to the criminal law, a new action for re- 
covering possession against the true owner, there ap- 
pears to be no good reason why it should refuse to reo- 
ognize the statutory prohibition of violence altogether. 
It is perhaps simpler to hold with the dissentient 
judges in Newton v. Harland that, since the right of 
entry is not affected by the statutes, a possession taken 
under it is lawful for all civil purposes; at the same 





time, so soon as the distinction is pointed out between 
the entry itself and independent wrongs committed in 
the course of the entry, it commends itself 8 reason- 
able. The wrongful possessor has no remedy in re- 
spect of the exercise of the right of entry, because 
he has no civil right of possession, and the stat- 
utes are not allowed to confer such right upon him. 
But when he complains of the assault on himself or 
the damages to his goods he complains of what is prima 


facie a violation of bis rights, and all that the law does 


is to prevent his opponent from setting up a plea of 
justification alleging lawful possession. The civil law 
does not carry its deference to the criminal law so far 
as to institute in favor of a wrongful possessor forcibly 
evicted by the owner a new form of action, but it is 
quite consistent with this that the civil law should so 
far defer to and assist the criminal law as to prevent 
the owner from setting up by way of defense a posses- 
sion gained in defiance of the critninal law. The dis- 
tinction is a clear one, and appears to be justifiable, 
notwithstanding the fact that it dates no further back 
than Newton v. Harland, and even there perhaps was 
not very clearly perceived. See Pollock Torts (3d ed.), 
338.—English Solicitors’ Journal. 


HON. EDWARD T. BARTLETT, ELECTED AS- 
SOCTATE JUDGE OF THE COURT OF AP- 
PEALS. 





DWARD T. BARTLETT, the newly-elected asso- 

4 ciate judge of the Court of Appeals, was born at 
Skaneateles, Onondaga county, this State. in 1841, and 
is therefore now fifty-two years old. The Bartlett 
family is Norman French (Bartelot), and Mr. Bartlett’s 
ancestor emigrated from England with some of the 
early colonists, and settled in Massachusetts. A branch 
of the family settled in New Hampshire. Mr. Bartlett 
is a great-grandson of Josiah Bartlett, signer of the 
Declaration of Independence and of the articles of 
Confederation, who was the first governor of the State 
of Massachusetts, and subsequently its chief justice. 
He was not in the Constitutional Convention, but he 
was one of the most earnest advocates of the Constitu- 
tion in the New Hampshire convention. One of the 
most eminent members of this family of recent date 
was the late Sidney Bartlett, the distinguished Boston 
lawyer, who died a few years ago. On his mother’s 
side Mr. Bartlett is a direct descendant of Stephen 
Hopkins of Rhode Island, also one of the signers of the 
Declaration. 

Mr. Bartlett’s father removed from Haverhill, N. H., 
to Skaneateles in 1831. He was prominent as a physi- 
cian and surgeon in central New York, and practiced 
his profession there for over fifty years, dying June 
22, 1892. His son Edward received a classical educa- 
tion, being graduated from Union College. He studied 
law in his native town,and was admitted to the bar 
in 1862. He practiced his profession in Skaneateles 
and Syracuse until 1868. He was a member of the Syra- 
cuse firm of Fuller & Bartlett, afterward Fuller & Van. 
The junior member of the latter firm, Judge Van, is 
now «a member of the Supreme Court, and during its 
existence was a member of the Second Division of the 
Court of Appeals. Mr. Bartlett met with such success 
in his country practice that on the recommendation of 
John K. Porter, formerly a member of the Court of 
Appeals, he decided to come to New York. Judge Por- 
ter considered him to be one of the most promis- 
ing young lawyers in the State outside of New 
York, and felt certain that he would make a 
success in this wider field. Nor did Mr. Bart- 
lett disappoint the good opinions which his friends 
held of him. He almost immediately stepped into a 
large and, to a certain degree, lucrative practice. For 
a long time he had an office at 170 Broadway. Withina 
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couple of years after his coming to New York he met 
Philip Wilson. This was in October, 1870. They 
joined forces, and have continued their pleasant and 
profitable professional relations since. The present 
firm name is Bartlett, Wilson & Hayden. They have 
offices at 48 Wall street. 

In 1870 Mr. Bartlett became a member of the Asso- 
ciation of the Bar of the City of New York, and has 
helped to make it one of the strongest associations of 
its kind in the world. For years he has been a mem- 
ber of the judiciary committee of the association, and 
has also been chairman of the committee on admis- 
sion. He has been a member of the New York State 
Bar since its organization. Modest and self-retiring, 
he has been permitted to work for his party without 
ostentation, and until 1891 he never received any thing 
from the local organization. In that year he was nom- 
inated for the Supreme Court against Judge Ingraham 
—an empty honor, for of course he met defeat, though 
giving his opponent a good fight. He has been a mem- 
ber of the Republican Club of the City of New York 
for a number of years, and in 1888 was chosen its presi- 
dent. He is also a member and has been for two or 
three years of the Union League Club. 

Although having that instinctive respect and admi- 
ration for women that marks the American gentle- 
man, Mr. Bartlett bas never married. Perhaps his 
admiration for the sex has been so great that he has 
never been able to choose a rose from the garden. In 
personal appearance Mr. Bartlett has perhaps no very 
marked feature,although he has a fine head and a face of 
great determination. Heis rather short and is stockily 
built, weighing perhaps one hundred and ninety pounds. 
He is of very rugged physique, due to the fact that he 
has always taken good care of himself, for although 
convivial, he is without excess. He always wears his 
beard and moustache closely cropped and his hair very 
short. They are both beginning to show an occasional 
streak of white. His eyes are gray and very kindly in 
expression. Altogether he is a kindly, approachable 
man who is sure to make friends wherever he may be, 
although never pushing himself forward. He is likely 
te become a very popular as wellas an able member of 
the Court of Appeals, and will wear his black robes of 
office with dignity and not without grace. 

A few of the cases with which Mr. Bartlett has been 
connected may be referred io as illustrating his quali- 
ties and wide experience. Waitzfelder v. Kahnweiler 
is a most instructive case upon an abstruse question of 
international law touching the right to trade in goods 
contraband of war between citizens of England and of 
the United States during the warof the rebellion. The 
case was most elaborately argued by Wheeler H. Peck- 
ham on one side and Mr. Bartlett on the other, a dis- 
cussion at the bar not inferior to that in the famous 
case of Griswold v. Waddington, 15 Johns. 57; 16 id. 
438. This case however never passed beyond the Gen- 
eral Term of the Supreme Court, the plaintiff submit- 
ting to the decision there in favor of Mr. Bartlett’s 
clients. 

Another important case is Vrooman v. Turner, 69 
N. Y. 280, argued by Mr. Bartlett on one side and Na- 
thaniel H. Clement, now the presiding justice of the 
Brooklyn City Court, on the other, which brought un- 
der consideration the famous case of Lawrence v. Fox, 
20 N. Y. 268, and the line of cases in which it has been 
followed or criticised. In that case Mr. Bartlett es- 
tablished a distinction between the cuse he had in 
hand and the Lawrence case, the point arising on the 
fact that the person to whom the promise was made 
for the payment of a debt due to a third party was not 
himself liable for the debt which the promisor had 
agreed to pay. 

In the Matter of the Will of Ann Voorhiss, 125'N. Y. 
765, Mr. Bartlett was opposed by William B. Horn- 
blower, the contention there being against the validity 








ofa will on the ground of defective execution, and 
also upon the ground of undue influence and incapac- 
ity. Here Mr. Bartlett was successful. Rice v. Ruck. 
efeller et al., Trustees for the Standard Oil Trust, 194 
N. Y. 174, was a most vigorously contested case, the 
Standard Oil Trustees seeking to avoid responsibility 
to the plaintiff as a holder of some of the trust certifi. 
cates. Mr. Bartlett succeeded for the plaintiff at Spe- 
cial Term, where he was opposed by Joseph H. Choate, 
The Special Term decision was reversed at the General 
Term, and in the Second Division of the Court of Ap. 
peals the case was most elaborately argued on both 
sides, and the determination of the General Term wag 
reversed by a decision in which all the judges con. 
curred and the determination at Special Term reip- 
stated. Halev. Omaha Nat. Bank, 49 N. Y. 626, wag 
then argued by Mr. Bartlett on a demurrer against the 
late Lyman Tremain, and his views were sustained, 
The cause was tried upon tbe merits, and went to the 
Court of Appeals, where it is reported in 61 N. Y. 560. 
There the cause was argued against Mr. Bartlett by 
Wheeler H. Peckham, and the court sustained the 
judgment, after a most elaborate argument upon both 
sides. This case involved the question as to whether 
one claiming a prior equitable lien upon personal prop- 
erty against the subsequent mortgagee can maintain 
an action on the ground that the defendant has so con- 
ducted himself in the exercise of his legal righé to sell 
as unnecessarily to reduce the value of the lien. The 
court held in that action that the defendant had done 
nothing but exercise his legal right to foreclose the 
mortgage and sell the interest of the mortgagor in the 
property. 

Among other important cases in which he has par- 
ticipated was the long litigation between the town of 
Middletown and the Rondout and Oswego railroad. 
This was a suit brought by certain of the stockholders 
against the railroad company and the contractors to 
set aside the lease by the company to the contrac- 
tors. Mr. Bartlett represented the contractors. Au- 
gustus Schoonmaker, Jr., the former attorney-gen- 
eral; Samuel Hand and John E. Burrill were asso- 
ciated with him. Judge Westbrook’s firm were their 
opponents. The case was not carried to the Court of 
Appeals, but, after several decisions by the General 
Term, a general settlement of all the matters about 
which there was dispute was effected. 

In Sheldon Hat Blocking Manuf. Co. v. Eicksmeyer 
Hat Blocking Co. Mr. Bartlett was associated with Lu- 
ther R. Marsh, and opposed to thein were George Tick- 


nor Curtis, Walter D. Edmonds and De Lancey Nicoll. ° 


This action principally involved the title of patents, 
and incidentally the right to the use of trade-mark and 
business name. 

In the celebrated case in New Jersey over the will of 
James M. Dietz, Mr. Bartlett, representing certain 
parties, was associated with ex-Chancellor William- 
son, John Linn representing others, and Courtlandt 
Parker being their antagonist. This case was hotly 
contested, and involved the question of the for- 
gery of a will and also of undue influence, and as a re- 
sult of the efforts of Mr. Bartlett and the gentlemen 
associated with him the will was sustained by the Court 
of Errors. He has also acted as counsel for the Union 
Pacific Railway Co. and for the Pacific Mail Steamsbip 
Co. in much of their important litigation. 

These cases and many others which might be men- 
tioned have given to Mr. Bartlett a familiarity with 
the whole field of law; heis not in any sense & spe- 
cialist. This, with the additional advantage of having 
practiced several years in Onondaga county as well a8 
in New York city, qualify him in a pre-eminent de- 
gree for a position on that bench before which come 
the immense variety of cases which arise under New 
York law, and in which the parties come alike from the 
crowded city and the country village.—N. Y. Times. 
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LAWLESSNESS IN THE MOUNTAINS OF 
EAST TENNESSEE. 


({ |] T was a good many years ago,” said the judge. “I 

was in Tennessee then practicing law. I had a 
case in which I wanted very badly a mountaineer. I 
wrote to him, but he would not come. I wrote to him 
again, but he would not come. Finally he sent word 
that I might come up and see him. He specified par- 
ticularly the day 1 was to arrive, and the exact time I 
wag to begin the ascent of the mountains. On the af- 
ternoon named my horse was tugging bravely up the 
rough road along the mountain sides when a boy, not 
over seventeen years old, sloughed down in the road. A 
rifle was slung over his shoulder in such a way that it 
gould be swung into instant use. He made no attempt 
toget out of my way, and I was obliged to pullup my 
horse. 

“‘Are you Judge N 

“‘I’'m the man,’ I said. 

“‘All right, ll go along with you,’ he replied. 

“*Thank you,’ I answered, ‘ but who are you?’ 

“‘T’m Bill Johnson’s boy.’ 

“*Did he send you down to meet me?’ 

“Yes. 

“ue Why ? , 

“*So you’d get there alive,’ he said sententiously. 
‘You're a stranger.’ 

“*Wont you get in?’ L asked. 

“*No,’ he said dryly, ‘I'll walk. It’s safer for you.’ 

“A mile or so further on another man, about twenty- 
one, dropped suddenly into the road. He, too, had a 
rifle slung on his shoulder. 

“*Hello, Jim,’ he said, ‘is this the judge?’ 

“* Yes,’ said Jim. 

“*All right,’ said the other, and he swung along on 
the other side of my wagon. 

“*Who is that?’ I asked Jim when I got a chance. 

“My brother,’ said Jim. ‘You're a stranger, you 
know. He’s come to help take care of you.’ 

“Soon another young man appeared in the same 
mysterious way, and joined my body guard. He was 
another of Bill Johnson’s boys. 

“At a later turn in the road an old .man, stoop- 
shouldered, gray-haired, wrinkied and bent, but keen- 
eyed and alert, stepped silently before us. He, like 
the rest, was armed. 

“‘Is this the judge?’ he asked the boys. 

“Tt was the judge, and he climbed into my wagon. 
Protected in this way I drove to his home. My busi. 
ness finished, I drove back in the same way, my guard 
melting away, until I finally said good-bye to the 
youngest boy. Strangers in the mooushine region in 
Tennessee go that way or they go in a coffin.” 

“Strangely enough,” said the railroad man, ‘I, too, 
have a story to tell about moonshiners and strangers. 





?’ he drawled. 


I was building a railroad in Georgia in my younger 


days.. [am a Georgian, you know. Once, following 
our surveys, I saw a chance to ride across the moun- 
tains, and thence to my home to visit my father. It 
was early in the afternoon when I started on my long 
tide. The moon was shining high in the heavens when 
I began to climb. I was jogging peacefully up the in- 
cline when, from a shadow, a horse and rider came out 
from the side of the road and fell in at my side. 

“*Good evening, stranger,’ said the man, politely. 

“*Good evening, sir,’ I said, glad of even unknown 
company. 

“*Which way are you going?’ asked my new com- 
panion. 

“* Over the mountain,’ I answered. 

“*Reckon I’m going that way, too,’ he said, and 
then Lhad an opportunity to look at my friend’s face. 
It was a strange face. Smooth shaven; young and yet 
old. It was calm and placid, as expressionless as stone, 
and yet there was acertain set about the jaws that 





kept me uneasy. And no matter how often I looked at 
him, how quickly [turned my glance on his face, his 
deep-set eyes were always watching me. I felt even 
when [ did not look at him that he was watching me 
like acat. We rode for hours, talking as one does 
with that class of people, until at nearly daylight we 
had crossed the mountains and were making our way 
along a comparatively level road. When we came toa 
river which we had to ford, my friend reined up. 

** «This is as far as 1 go,’ he said. 

“*T'm sorry to lose you,’ I replied civilly. 

* *Stranger,’ he said, when my horse’s forelegs were 
in the river, *where are you from?’ 

** Georgia,’ I answered; ‘this is my State.’ 

*** Whose boy are you?’ 

“* Judge S——’s.’ 

“ «Ts that so?’ he said, in a calm voice. ‘ Why, do 
you know what Itook you for? Revenue! Yes, sir; 
and I came near shooting you, sir. Half adozen times 
on that ride I made up my mind you were revenue, sir, 
and each time I was just ready todoit. But I hated 
to do it, sir, you looked so square. I’m glad I didn’t.’ 

“*Soam I,’ [ auswered, with a false, jerky laugh, for 
that emotionless man gave me the chills, and I sent my 
horse across the ford. 

***Good-bye,”’ I cried, from the other side. 

***Good-bye, sir,’ he answered. ‘Then his horse car- 
ried him off into the gray light, and I felt a sudden 
sense of great relief.” —New York Tribune. 





<> 


DIVORCED WIFE’S COMPETENCY TO TES- 
TIFY AGAINST FORMER HUSBAND. 


N French v. Ware, 26 Atl. Rep. 1096, the question 
was presented to the Supreme Court of Vermont, 
how fara former wife, after having obtained a divorce, 
can be allowed to testify against her former husband 
in regard to matters occurring during their married 
life. The State has no statute upon the subject and 
the question arose therefore under the common law. 
The court was of the opinion that the cases make no 
distinction between the competency of the widow and 
of the divorced wife to testify to transactions occur- 
ring during the married life, and that no substantial 
reason occurs for making such a distinction. The re- 
lation of husband and wife is at an eud in both cases. 
Public policy has to do in withholding only such mat- 
ters as would be likely to invade and disturb the con- 
fidence and domestic harmony of the marital relation. 
In State v. Phelps, 2 Tyler, 374, it was held thata 
divorced wife was not competent to testify in support 
of «a prosecution against her husband, charging bim 
with being found in bed with another woman while 
the marriage relation was subsisting. Presumably her 
offered testimony was directly to the crime. But in 
Chamberlain v. People, 23 N. Y. 85, the husband pro- 
cured a divorce for the adultery of his wife. He was 
then prosecuted for having committed perjury in 
swearing in the divorce suit that he had never had 
sexual intercourse with her, although she had hada 
child born during the marriage, and she was allowed 
to testify in the prosecution that she had never had 
sexual intercourse with any person other than him. 
In a note to State v. Boyd, 2 Hill (S. C.), 258; 27 Am- 
Dec. 376, this statement is made: ‘‘ Where neither 
husband nor wife is a party interested they will be al- 
lowed to give evidence, though their testimony clashes, 
provided the evidence of neither charges the other with 
un indictable offense (Com. v. Patterson, 8 Phila. 609) ; 
and indeed one of the married persons will be allowed 
to give evidence the only tendency whereof is to dis- 
credit the other (Ware v. State, 35 N. J. Law, 553; Cor- 
nélius v. State, 12 Ark. 782); but this is sometimes held 
differently. Roach v. State, 41 Tex. 261... When the 
marriage is dissolved by death or divorce, no reason 
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exists why the survivor should not be competent to 
testify as fully in asuit between third parties although 
the testimony might bear against the other party to 
the dissulved marriage. From these decisions it is 
fairly deducible that a widow or divorced wife is com- 
petent to testify to any facts or acts occurring during 
the married life which did not come to her knowledge 
in confidence growing out of the marital relation, 
although they may tend to show the husband had com- 
mitted a fraud, or to discredit him as a witness, or in- 
directly to show that he has been guilty of a crime; 
but that she is incompetent to testify to any facts or 
transaction which directly show the husband has been 
guilty of acrime, such as that she saw bim in the act 
of committing the crime. The law assumes that no 
husband will commit acrime in the presence of his 
wife, except in the confidence induced by the marital 
relation. Hence, from public policy, the widow or 
divorced wife is incompetent tu testify to such acts, 
unless committed against her person. Public policy 
does not protect him when the crime is against the 
person of the wife. Crimes are usually committed in 
secret. The wife might have no other proof than her 
own of the husband’s crime against her, and her liberty 
and life would be at his mercy if she could not testify. 








ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ALLEGED KIDNAPPING—FEMALE FOURTEEN YEARS 
OLD—MARRIAGE.—In Cochran v. State, decided in the 
Supreme Court of Georgia, in July, 1893, it was held 
that ‘ta female at fourteen years of age being by law as 
competent to contract marriage as one of eighteen years 
or upward, and the validity of her marriage not de- 
pending in any degree upon the consent of her parents 
or guardians, it is not kidnapping, under section 4368 
of the Code, for a man, not himself under any disabil- 
ity, to lead, take or carry her away from her parents, 
against their will and without their consent, for the 
bona fide purpose of marrying ber, which marriage is 
actually consummated, the girl herself freely consent- 
ing, and no force or fraud being used by the man either 
against her or her parents.” 


ATTACHMENTS ON SECURED DEBTS.—In Branshaw v. 
Tinsley, 235. W. Rep. 184, the Civil Court of Appeals 
of Texas sustained an attachment, although the at- 
taching creditor had security for his debt. lt was con- 
tended that an attachment would not lie under such 
circumstances, but the court ruled that the piaintiff’s 
right to an attachment was not impaired by the fact 
that be had collateral security for his debt or a part of 
it. A creditor may abandon his security by mortgage 
and attach other property of the debtor if he sees 
proper. The attachment however should issue fur the 
whole amount. Beckwith v. Sibley, 11 Pick. 482; 
Whitwell v. Brigham, 19 id. 117; Porter v. Brooks, 35 
Cal. 199; Homer v. Falconer, 60 N. H. 203; Buck v. 
Ingersoll, 11 Mete. 226. 


BANK COLLECTIONS — FAILURE.—In Billingsley v. 
Pollock, decided in the Supreme Court of Mississippi 
in April, 1892 (20 South. Rep. 828), it was held that 
where a bank collects a note by taking a check on it- 
self, of one having a sufficient deposit, aud sends a 
draft therefor, which is not paid, by reason of its sus- 
pension, the bank will not be held to be a trustee as to 
the amount collected, but such creditor will stand on 
the same footing as other creditors of the bank. 


CARRIERS — RECEIPTS FOR GOODS— AUTHORITY OF 
AGENT.—In Hematite Min. Co. v. East Tennessee, V. 
& G. Ry. Co., decided in the Supreme Court of Geor- 
gia, in July, 1893 (18 S. W. Rep. 24), it was held that 
**(1) the general authority of a railway agent to give re- 
ceipts for goods delivered for trausportation extends 


‘conviction for the same. 











only to such receipts as are given at the time the gouds 
are delivered, or so near thereto as to be, according to 
business usage, a part of the res gestw. Unless special 
authority be shown, receipts executed by the agent 
several mouths after the trausactiou—more especially 
if litigation was then contemplated, or had become 
probable—are not evidence tu affect the company. (2) 
Information furnished a witness by au agent of a rail. 
way company as to the contents of a record kept by the 
company is inadmissible in evidence against the com. 
pany when it appears that the information given re. 
lated to transactions long past, and it dves not appear 
that the furnishing of suchinformation was within the 
scope of the agent’s employment.” 


CRIMINAL EVIDENCE -— BRIBERY — CONFESSION.—A 
conviction for av attempt to bribe an attorney at law 
employed by private persons to prosecute for a theft ig 
not established by the confession of defendant that he 
offered the attorney money, at the request of the 
prosecuting witness, to dismiss the prosecution, the 
attorney being dead, and the confession uncorrobo- 
rated. Brady v. State (Tex.), 225. W. Rep. 924. 


FORGERY — SUFFICIENCY OF EVIDENCE.— In Com- 
monwealth v. Hyde, decided in the Court of Appeals 
of Kentucky, in September, 1893, it was held that the 
wrongful insertiou of the figure ‘‘3’’ between a dollar 
mark and the figures ‘‘70” in the upper margin of a4 
check, thus making it appear to be one for $3.70, in- 
stead of 70 cents, constitutes forgery, though the 
amount was written “ seventy cts.’’ in the body of the 
check and was unaltered. 


FRAUDS, STATUTE OF—DEFAULT OF ANOTHER— 
Plaintiff, baving hired out to A., a jobber, under cou- 
tract with a lumber company, and worked for some 
time, spoke to the company’s agent, expressing doubt- 
of A.’s ability to pay him his wages. ‘The agent an- 
swered: ‘ Keep on to work just as you have been to 
work. We will see you paid.’”’” When the job was fin- 
ished, plaintiff settled with A., and took his order on 
the company for the balance due him. Held, that the 
agent’s words did not import a hiring of plaintiff by the 
company, and were within thestatute. Lewis v. Albert 
Lewis Lumber & Manuf. Co. (Penn.), 27 Au. Rep. 20. 


ILLEGAL VOTING—DRUNKENNESS AS A DEFENSE.— 
Drunukenness is not an excuse for crime,uuless the same 
was occasioned by the fraud, artifice or contrivance 
of another or others, for the purpose of having a crime 
perpetrated. Consequently if one or more persons give 
whisky to another “in a social way, and with no view 
or purpose at the time’’ to induce him to commit 4 
crime, and afterward, while he is so drunk that he 
knows not what he does, procure him to commit 4 
crime, he would be legally responsible, and subject to 
McCook v. State (Ga.), 17 8. 
E. Rep. 1019. 


MUNICIPAL CORPORATIONS—ICY SIDEWALKS.—A city 
is not liable for accidents occasioned by mere slipper- 
iness caused by ice on a sidewalk, where the ice is not 
so rough or uneven or so rounded up or at such an in- 
cline as to make it an obstruction. Culder v. City of 
Walla Walla (Wash.), 33 Pac. Rep. 1054. 


NATIONAL BANKS—ULTRA VIRES ACTS.—In Hennessy 
v. City of St. Paul (Minn. Sup. Ct.), 55 N. W. Rep. 1123, 
the claim was made that an executed purchase of real 
estate by means of an assigned tax certificate by a ua- 
tional bank was ultra vires, but the court held that no 
one but the government can raise such a question, olt- 
ing Bank v. Matthews, 98 U.S. 621; Bank v. Whitney, 
103 id. 99; Fortier v. Bank, 112 id. 451; Bank v. Han- 
son, 33 Minn. 40. 


NEGLIGENCE—DANGEROUS PREMISES.—In an action 
against a gas company for the death, by inhaling - 
of one while in defendant's cellar for the purpose 
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reading the water meter, pursuant to his duties, the 
facts of the presence of gas in the cellar, that the cellar 
was not ventilated and that defendant kuew some one 
would be required to enter the cellar to read the water 
meter were suflicient to require the question of de- 
fendant’s negligence to be submitted to the jury. Fin- 
negan v. Fall River Gas Works Co. (Mass.), 34 N. E. 
Rep. 523. : 

NEGOTIABLE INSTRUMENTS—ALTERATION.—In Gwin 
y. Anderson, decided in the Supreme Court of Georgia 
in July, 1893 (18 S. E. Rep. 43), the following is a por- 
tion of the official syllabus: **1. Where a promissory 
note due at a future time did not, when executed, 
specify any place of payment, nor any rate of interest 
from date, it is materially altered by inserting the 
name of a bank which name includes the location of 
the bank as the place of payment, and six as the rate 
percent of interest from date. ‘This is true although 
the body of the note was printed, and blank spaces 
were left in the printing for expressing a place of pay- 
ment and rate of interest. With these spaces unfilled 
the note would be payable generally, and not at any 
particular place, and would bear no interest at any 
tate whatever until after maturity.”’ 


SALES—BONA FIDE PURCHASERS.—In Hayden v. 
Charter Oak Driving Park, decided in the Supreme 
Court of Errors of Connecticut, in May, 1893 (27 Atl. 
Rep. 232), it was held that one who, having agreed to 
reovive certain shares of stock in payment of notes held 
by him, learns of equities affecting such stock before 
hedelivers up the notes or in any way carries out the 
agreement, is not a bona fide purchaser of the stock. 


SLANDER—MALICE—EVIDENCE. —In an action of 
slander, for the purpose of showing malice, the utter- 
ance of the slanderuus charge on other occasions, either 
prior or subsequent to the time laid, is competent as 
showing that the words charged were spoken mali- 
ciously, and thus tended to aggravate the wrong and 
injury for which the plaintiff seeks to recover compen- 
sation. Conant v. Leslie (Me.), 27 Atul. Rep. 147. 


TENANTS’ ADVANCE RENT—DESTROYED PREMISES.— 
The Supreme Court of Washington in Porter v. Tull, 
33 Pac. Rep. 655, has held that where a tenant under a 
lease pays rent monthly in advance and the building is 
totally destroyed by fire, he can recover from the land- 
lord the money paid for the rest of the month. The 
premises were certain rooms and portions of a block 
of buildings. It was conceded that in case of a total 
destruction of the subject-matter of a lease the tenant 
is no longer liable on the covenant to pay rent, but the 
rent shall be apportioned. ‘The consideration for ad- 
Vance rent is the use and possession of a building for a 
month. Such payment is simply a prudential require- 
ment on the part of the landlord to secure the rent, 
and to protect himself against the chances of losing it, 
and the trouble of collecting it. No adjudicated cases 
were cited in the case, and the court thought the prob- 
able reason for this was that no one has ever ques- 
tioned the right of a lessee to recover money paid for 
that which he never received. 


WILLs—construcTION.—A holographic will, made a 
year before death, provided ** that in the event of my 
death, my wife, ——, sball be the sole controller of all 
my real estate, my personal property, any stock or 
bonds which are assigned to me, or will be, by reason 
of paying up this unpaid instalment. All and every 
thing now under the name”’ of four specified firms, 
“and every thing which I now possess, without dis- 
tinction. I make my wife sole controller just the same 
asif [was alive. Out of this all just debts shall be 
paid out of the undivided part of all property now in 
the different above-mentioned firms.” At testator’s 
death he had four minor children, and one was born 
after his decease. Held, that the wife was simply con- 





stituted executrix and trustee, and that the property 
passed to testator’s heirs in the manner directed by 
law in cases of intestacy. Wolffe v. Loeb (Ala.), 13 
South. Rep. 744. 
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CORRESPONDENCE. 
THE District oF COLUMBIA BAR ASSOCIATION—MR. 
STONE REPLIEs TO Mr. MAury’s CRITICISM. 


Editor of the Albany Law Journal: 

Mr. William A. Maury of Washington, D. C., in the 
issue of your journal of November 11, publishes a rather 
heated criticism of certain alleged “ disparaging in- 
sinuations”’ of mine concerning the Bar Association 
of the District of Columbia. I regret that what 1 had 
to say about the association of which he is a member 
in the paper upon ‘*‘ The Mission of the State Bar Asso- 
ciation” read before the last annual meeting of the 
Michigan State Bar Association, should have been open 
to the misconstruction which Mr. Maury seems to have 
placed upon it. On the other hand, I am pleased to 
note that my comment upon the almost profitless exist- 
ence of bar associations in general may possibly result 
in discussion, no matter how feeble, which may awaken 
a renewed interest in the work of these associations, 
even though it be amoung a limited few of the profes- 
sion. 

Mr. Maury has drawn inferences, from the brief 
quotations from my paper, published in the ALBANY 
Law JouRNAL of October 14, which are not-warranted 
nor justified by the full text of the paper. He has per- 
mitted his zeal in behalf of the Bar Association of the 
District of Columbia to lead bim into an unprofessional 
display of temper. He has jumped at conclusions, 
which is also unprofessional. The gratuitous personal 
flings at the writer of this communication can be passed 
by, because they are so apparently the product of an 
over-beated pen. 

Whatever was said in my paper was upon the au- 
thority of Mr. Blair Lee, the secretary of the Bar Asso- 
ciation of the District of Columbia, to whom [ was in- 
debted fora courteous and complete answer to all of 
my inquiries concerning that association. My paper 
comments upon the association as follows: 

“The Association of the District of Columbia is active, and 
has a membership of one hundred and seventy-five, but the 
annual meetings are not well attended. Thespecial meetings 
are its most important gatherings, when it discusses and takes 
action upon legislation affecting the District, and more espe- 
cially the judiciary. The board of directors transacts all the 
minor business. There is an annual ‘‘shad-bake,’’ so-called, 
an excursion down the Potomac, which is attended by the 
members of the Supreme Court and the Court of Claims and is 
a very popular affair. The association was organized in 1874 ” 


Instead of giving *‘ no sign of activity,” as Mr. Maury 
credits me with stating, it will be seen, from the above 
quotation from my article, that I have affirmatively 
stated that it ‘tis active.” Although Mr. Maury dis- 
claims all connection between the ‘‘ shad-bake ™ and 
the association, it will be noted from the following ex- 
tract from Mr. Lee’s letter, that L was justified in stat- 
ing that “There is an annual ‘shad-bake,’’’ etc. Mr. 
Lee writes: ‘‘The bar association has no distinctive 
social gathering, but there is an annual ‘ shad-bake,’ 
so-called, an excursion down the Potomac, being an 
entertainment open to all of the bar of the District 
and to which the judiciary are invited, including the 
Supreme Court and the Court of Claims, and which 
has become very popular in the last few years. While 
there is no official connection between this excursion 
and the Bar Association, nevertheless, the general re- 
sponsibility and management is usually assumed by 
gentlemen who ara members of the Bar Association.” 
In view of this statement, Mr. Maury’s criticism be- 
comes a very weak one indeed. 
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I think that the ALBANY Law JOURNAL, and alllaw 
periodicals, cannot devote too much space to stimulat- 
ing bar associations to greater activity. These asso- 
ciations can be utilized as powerful mediums for the 
accomplishment of legal and legislative reforms, but 
as a general rule, they are useless and inactive bodies- 
If my paper can be made the text of any agitation upon 
the subject, no matter how feeble, I shall feel well re- 
paid for the work I put upon it. But Ido not desire 
to have my statements grossly misrepresented. 

Very truly, 
RALPH STONE, 
Sec’y, Michigan State Bar Ass'n. 
GRAND Raprips, Micu., November 17, 1893. 





NOTES. 


HE French scholar, Huet, who read constantly until 
the age of ninety-one, and knew, it is said more of 
books than any other man of his time, said that if 
nothing had been said twice, every thing that had ever 
been written since the creation of the world—the de- 
tails of history excepted—might be put into nine or ten 
folio volumes. 


A prominent lawyer of Buffalo tells of a compromise 
he once made on behalf of a certain railway company 
with an Erie county farmer, whose wife had been killed 
ata railroad crossing. A few months after the terrible 
bereavemert the husband, who had sued the company 
for $5,000 damages, came into the office and accepted a 
compromise of $500. As he stuffed the wad of bills in his 
pocket, he turned to the lawyer, and cheerily remarked, 
** Vell, dot’s not so bad after all. I’ve got fife hundret 
tollar, and a goot teal better wife as I had before.” 


The Blue Laws of Connecticut were early social re- 
quirements or statutes, which became odious on ac- 
count of the particularity and severity with which 
they regulated the conduct of the citizen, forbidding 
him, it is said, to kiss his wife or do other like inno- 
cent things on Sunday, and interfering generally with 
rational liberty. The date of this enactment and the 
reason why they were called “ blue’ cannot be exactly 
stated, though the association of blueness with cold- 
ness or rigidity may have had something to do with 
it. In recent years an effort bas been made to ques- 
tion the authenticity of the rigid social requirements 
of the Blue Laws. 


Baron Dowse was on Circuit when an accused man 
could understand ouly Irish, and so an interpreter was 
sworn. The prisoner said something to the interpreter 
and the interpreter replied to him. ‘* What does he 
say ?’’ demanded the judge. ‘‘ Nothing, my lord.”’ 
‘*How dare you say that when we all heard it? Come, 
sir, what wasit?”’ ‘My lord, it had nothing to do 
with the case.” ‘If you don’t answer I shall commit 
you, sir. Now, what did he say?” ‘* Weill, my lord, 
you’ llexcuse me, but he said, ‘ Who is thatold woman, 
with the red bed-curtain round her, sittingup there?’ ”’ 
“And what did you say?’’ asked Baron Dowse. ‘I 
saidto him, ‘* Whist, that is the old boy that is going 
to hang yez!’” 


Absolute equality of the sexes is certainly within the 
range of practical politics. It transpired in the course 
of the hearing of a petition for divorce before Sir Fran- 
cis Jeune last month, in which a woman sought and 
obtained a decree nisi, with costs, that her husband, 
having treated her badly, it was agreed between them 
that they should live apart, the husband receiving an 
allowance of thirty sbillings a week *‘so long as he re- 
mained chuste.”’ This is, we believe, the first case on 
record. The dum casta clause is common enough when 


now that wives have separate property and full legal 
rights, it is only what one ought to have expected— 
English Law Notes. 


If ndvocates are not honored as they might be they 
often have themselves to blame forit. The other day 
we were talking to a vakil of the Madras High Court, 
aman with a really deep knowledge of law, and he 
maintained thatit is part of the business of an adyo- 
cate to confuse the issues and to bewilder the judges, 
We had thought that this immoral doctrine wag 4 
thing of the past. The old Italian jurist, Dr. Azecca 
Garbugli, taught that it is the function of an advocate 
to mislead the courts, but that idea is now thoroughly 
discredited. The Court of Session at Edinburgh re. 
cently suspended for one year two practitioners who 
had conspired to deceive the court. An advocate isan 
officer of the court, and has his duties, as has the judge, 
—Indian Jurist. 


Mr. Charles Matthews’s appointment as recorder of 
Salisbury is very popular in English legal circles. He 
is a son of the famous actor of the same name. A good 
story is told of the new recorder and Mr. Justice Ste- 
phen. An Irish horse-dealer, for whom he appeared, 
was so charmed with his forensic style that he couldn't 
resist making approving remarks, to the indignation of 
Mr. Justice Stephen, who threatened to have bim re- 
moved from court. Even this could not damp the 
noisy enthusiasm of the horse-dealer. ‘Go it, little 
’un, go it!” he shouted. The severely matter-of-fact 
judge kept his word, and as soon as the interrupter 
was ejected turned to Mr. Matthews, who bad stopped 
in the middle of an eloquent sentence, and said, “Go 
on, Mr. Matthews; begin exactly where you left off.” 


The word “average”’ as used in insurance policies 
puzzles many readers. The origin of the word is in the 
Arabic “ dwar,’’ meaning damage. From theArabic lan- 
guage the word passed by way of Rhodes or Barcelona 
into medizval Latin, and thence into Italian, and thus 
came into use with English merchauts who traded with 
the Mediterranean. As damage at sea necessitates an 
adjustment between the owner of the ship, the charterer 
and the owner of the cargo, the word ‘‘average”’ ob- 
tained its recent mathematical meaning of the mean of 
a collection of quantities, found by dividing the total 
by the number of the collection. It is true that Skeat 
gives a different derivation of * average,” saying that in 
medizval Latin *‘ averia *’ meant “‘ cattle,” and “ avera- 
gium” the tenants’ contribution of labor to the lord 
of the manor, but we prefer the derivation from the 
Rhodian laws of commerce. 


In China there are no lawyers, fees and costs. Liti- 
gation is regarded as a great evil, and is made very 
simple. A magistrate hears the case very much as a 
father would a dispute between two children, and in 
the main justice is administered, speedily, thoroughly 
and cheaply. To prevent litigation, many debts have 
been made debts of honor, not binding in law. Among 
these are all louus to friends or relatives to start a man 
in business or extricate him from trouble; all loans to 
a gambler, spendthrift, drunkard or runaway wife; all 
loans upon parole and various other debts. Drinking 
debts are not collectible. Professional services cannot 
be sued for unless there is a written obligation. The 
unsecured creditor to collect an old account simply 
stands infront of the debtor’s door and weeps. He 
rarely has to do this longer than an hour. To get rid 
of the annoyance and avoid disgrace the debtor hus- 
tles around and gets up the money. A Chinese who 
becomes financially embarrassed will sell himself fora 
plantation coolie, go into exile for twenty years, oF 
even commit suicide. It is part of his religion to pay 


off all he owes in the last week of the year, in order 





the husband makes an allowance to the wife. Well, 


that he may begin the next one free from care and ob- 
ligation. 
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CURRENT TOPICS. 
—— 

DECISION on the legality of wagers on horse- 
races has been handed down by Judge Fitz- 
simons of the New York City Court in the case of 
Robert C. Irving, a bookmaker, against Joseph A. 
Britton. The plaintiff sued on a note for $365, 
which was given by the defendant in part payment 
of a bet made by him on the Morris Park track in 
1890. The defendant refused to pay, his defense 
being that the note was given in payment of a 
wager and therefore was void under the law. Judge 

Fitzsimons holds otherwise. He says: 











Horse-racing has never been condemned by any law 
of this State. When the Legislature passed any act 
against betting upon horse-racing, its meaning was 
made clear; it spoke of horse-racing, and vever has it 
been intimated by any act of the Legislature that 
horse-racing was regarded as a lottery. 

The Ives pool law is not local or private. The law 
authorizing the formation of racing associations offers 
tocitizens in all parts of this State the same opportuni- 
ties to incorporate under it, and it gives no special or 
exclusive privilege to any person or class of persons, 
or to any locality or localities. The act is general, and 
not looal or private. It was enacted to conserve the 
public welfare and within the police authority of the 
Legislature. 

Itevidently recognized the determination of many 
people to wager upon horse-races, but believing that 
such practices, if permitted to be done everywhere, 
would have, perhaps, an evil tendency, as a matter of 
public policy and publio welfare regulated and con- 
trolled such doings more advantageously and satis- 
factorily by confining their operations to certain places 
and during certain periods. The power to do so was 
within the sound discretion of the Legislature, and the 
right to enact proper legislation their duty. Property 
rights or personal liberty was not invaded by so doing, 
because the Legislature has the right to say that cer- 
tain so-oalled rights and liberties are detrimental to 
the public interests, and in such cases its duty is to 
provide proper safeguards. 

As to the claim that the act under consideration per- 
wits betting upon the results of dog, cock, and prize 
fights and other contests at the track upon which the 
races are being run, and at the same time, it seems to 
me that it has no basis in law. 

The only parts of sections 351 and 352 of the Penal 
Code affected by such acts are those parts forbidding 
pool-selling upon the races then being run. No other 
évent than that single one can be wagered upon. That 
iscertainly the purpose of the law, and is, in my judg- 
Ment, a reasonable construction of said act. 

For these reasons I am oonviced that chapter 479 of 
the Laws of 1887 isin every respect constitutional. No 
40t should he declared unconstitutional by a trial jus- 
tice unless it is clearly so. That cannot, in my opinion, 
besaid of this act in question. Before courts will deem 
it their duty to declare an act of the Legislature void, 
#8 in violation of some provision of the Constitution, a 
ase must be presented in which there is no rational 
doubt. The incompatibility of legislative enactments 
With the Constitution must be manifest and un- 
equivocal. 


Vo. 48 — No. 23. 





The defendant’s counsel said that the question 
had been submitted to the court for the purpose of 
having it passed upon, and that the case would now 
be carried tu the General Term of the City Court 
and then to the General Term of the Court of Com- 
mon Pleas for final adjudication. 


A fac simile of the original warrant for the be- 
heading of King Charles I, presented recently to 
the Hartford Times, was observed to bear the date, 
1648. Knowing it was in fact 1649; and knowing 
also that the difference between the ‘‘ old style” and 
“new style” (at the most, twelve days) was insufficient 
to explain this discrepancy — since the warrant was 
made on the 29th of January — the Zimes spoke of 
the puzzle to Dr. Hoadly, the State librarian, who 
explained it—much as almost any cyclopedia 
would have explained it, had the Times taken the 
trouble to consult one. It refers to the adopted 
time for the beginning of the new year. England 
maintained a style of new year of her own — be- 
ginning on the 25th of March, long after the rest of 
Europe (not counting Russia and Greece, which 
still keep up a date slower by twelve days than that 
of other countries) had adopted the modern style. 
This English ‘‘old style,” beginning March 25 
(‘‘ Lady-day ’— just nine months before Christmas), 
was the rule in England and the English colonies 
until 1752. The legal date of the execution of 
Charles I was therefore January 30, 1648, accord- 
ing to English reckoning, while in most other 
countries of Europe the year would be accounted 
1649, according to new style. The months of Sep- 
tember, October, November and December are re- 
spectively the seventh, eighth, ninth and tenth 
months according to old style. 


A curious fact, in connection with this general 
subject, and a fact of especial interest to Connecti- 
cut is mentioned by Dr. Hoadly. The act of Par- 
liament (24 Geo. II, chap. 23), ‘‘for regulating the 
commencement of the year and for correcting the 
calendar now in use,” was to be in force in all his 
majesty’s dominions. It was not re-enacted by the 
Colonial Legislature, for that was not necessary. 
However, it was reprinted by Green at New London 


‘by order of the governor and council. Green’s bill 


for the work is to-day among the State archives. 
This is the only modern act of Parliament which is 
still in force in Connecticut, simply as an act of 
Parliament and without having been re-enacted by 
the State Legislature. One will look in vain in the 
Connecticut statute book for any provision regulat- 
ing the beginning of the year, leap year, etc. So 
the New Year, January 1, in Connecticut, is the 
enactment of the British Parliament in 1752. In 
Connecticut, as in England, the legal almanac is the 
calendar prefixed to the Book of Common Prayer, 
which calendar forms a part of the act of Parlia- 
ment here referred to. 


The purchaser of a theatre ticket buys with it the 
right to applaud actor or play if he is pleased. In 
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any theatre of this country he may applaud at any 
moment that seems good to him, without the sus- 
picion of managerial wrath or interference. To be 
sure, the idea that the spectator should approve 
openly after the end of an act or after the final fall 
of the curtain has been advocated, but in our Ameri- 
can theatres a spectator is free to applaud whenever 
the fit controlshim. The applause may be clapping 
the hands together or pounding the floor with a 
stick or the throwing into the air the word ‘‘ bravo,” 
applied indiscriminately, regardless of sex. Modern 
applause may not be so ingenious as the triple ap- 
plause invented by that celebrated theatre manager 
Nero, and taught by him to his crowd of five thou- 
sand robust young fellows from the common people; 
it may not carry as much weight of opinion as the 
conduct of the Romans before Nero, who, delighted, 
would rise gravely in their seats and wave the flaps 
of their togas; but it serves its purpose; it cheers 
the actor, the playwright; it warms the managerial 
heart; it often convinces the spectator that his own 
enjoyment is real. 


* But signs of disapproval are now tabooed in our 
theatres. A man may hiss freely in a Continental 
or in a London theatre; it was formerly the privilege 
of theatre-goers in the United States, but to-day the 
spectator is expected to conceal disappoinment and 
to show no resentment when actor, singer, play- 
wright or composer takes unwarrantable liberties 
with hisintelligence. The Boston Journal mentions 
an example not too remote. An opera company 
was in Boston this season. Not one of the dazzling 
promises of its managers was kept. The singers, 
with rare exceptions, were unworthy of attention; 
the chorus and the orchestra assisted zealously in 
the massacre of the music. In any German, Italian, 
French, Spanish or South American town of fifty 
thousand inhabitants the curtain would have been 
rung down to a tumultuous accompaniment of jeers 
and hisses. In Italy the true pitch would have been 
given to the singe: vy amateurs in the audience; or 
men near the stage would have protected them- 
selves from the shower of false tones by raised and 
spread umbrellas. In Boston the spectator realized 
that he had paid money for a worthless entertain- 
ment. Did he protest openly? Not a bit of it. It 
is possible that, going out, he remarked quietly to 
some friend: ‘‘ Pretty bad, wasn’t it?’ but it never 
occurred to him to condemn the imposition as he 
sat in his seat. He would have run the risk of 
ejection if he had hissed. But he would have been 
allowed to applaud until his hands ached. And so 
the bargain is unequal. You buy aticket. You 
may applaud. If you do not applaud you are called 
cold. If your moral or artistic instincts are shocked 
by indecency or incompetence you have no right to 
protest openly. You can only buy the right 
to be satisfied and to show your satisfaction. 
Is this fair? Is this a mark of civilization? 
Isit of real benefit to the deserving actors and 
playwrights or to intelligent and enterprising man- 
agers? of — 





A new problem in the law of copyright is pre. 
sented in two actions before the Third Chamber of 
the Civil Tribunal in Paris. The cases of Dg 
Choudans v. Ulimann and Gross & Hengel v. Thiboy. 
ville may be truly said to be without precedent, 
The latest development of the itinerant piano-organ 
has been of a kind which to some extent mitigated 
the monotony by which these instruments are 
usually characterized. A mechanical contrivance 
attached to the piano-organ permits the extension 
of the repertoire to an infinite extent. A long ribbon 
of perforated card supplies the score of any desired 
melody —or discord; and for a considerable time 
past the circulation of these instruments or docu- 
ments — herein lies the problem — has been exten- 
sive. Paris music publishers however have come to 
the conclusion that they interfere with their copy- 
right. This indeed is a difficulty which may tax 
the juristic skill of the Paristribunal. At first sight 
the merits seem to be on the side of the publishers 
as against the manufacturers of these mechanical 
pianos and their adjuncts; but, on the other hand, 
it is not contended that a musical-box infringes on 
copyright. If that be so, how can the mere alters- 
tion of the form of the instrument — making, in 
effect, its barrel movable —be an infringement! 
And still more forcibly is it urged, supposing, in- 
stead of being movable, five hundred of these cards, 
or metal plates of similar form, were a constituent 
portion, irremovable, of the piano-organ, would that 
be an infringement of copyright. The London Law 
Journal puts these questions and awaits with much 
interest the answer that the decision of the Paris tri- 
buaal will give to them. 


In 1632 Gustavus Adolphus, King of Sweden, the 
defender of Protestantism in Germany during the 
thirty years’ war, fell at Luetzen, though his soldiers 
won that battle. At that period, the Swedish ex- 
chequer was empty, notwithstanding their military 
successes, because they did not plunder. Their 
conquests in Germany had to be abandoned unless 
money was forthcoming in some shape. Then 
wealthy Protestant merchants in various cities of 
North Germany raised funds and made loans which 
enabled the Swedes to continue the war. One of 
these was Jacob Kriewes, a merchant of Lubeck, 
who advanced sixty-eight thousand five hundred 
silver dollars and received a full-fledged acknowl- 
edgment of indebtedness with promise to pay in 
eight years, and allowance of six per cent interest. 
This debt was never paid. On the back of the 
acknowledgment Queen Christina, Gustavus Adol- 
phus’s daughter, approved the claim, Demands 
for payment were made in 1670, 1716, 1721, 1766, 
1802 and 1816, and every ten years thereafter, and 
all without success. The amount would now sum 
up $4,000,000, but the present heir will content 
himself with $205,000. That is worse than the French 
indemnity claims. 


In a recent issue of a New England paper there 
appeared an article under the capéion of ‘‘ Capt 
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a Lord’s Son,’”’ which further stated that Miss Mer- 
rill of Stratford was to wed a son of Baronet Wilson. 
A baronet is not a lord, and should not be so ad- 
dressed. The titles in the peerage of Great Britain 
and Ireland are first, a duke; second, a marquis; 
third, an earl; fourth, a viscount, and fifth, a baron. 
Bishops and higher prelates of the Church of Eng- 
land can be addressed as lords during their life- 
time; but their title is not hereditary, and dies with 
theman. All can be addressed as ‘‘ your lordship” 
except a duke, but a duke must be addressed as 
“your grace.” A duke would think it infra dig. 
tobe called ‘‘ yourlordship.” The Prince of Wales, 
the first gentleman in rank in the British Empire, 
has no seat in the House of Lords simply as Prince 
of Wales, but as Duke of Cornwall he has a seat 
there. American girls of wealth, when buying titles 
with their money, should be careful to see that they 
get the genuine article. 

An old deed of a house and lot in Ipswich, Mass., 
copied from the record at Salem, is of some interest 
in more ways than one. It is two hundred and 
forty-two years old; and it was made by Samuel 
Borman [Boardman, in later times], who bought it 
(consisting of ‘‘ one acre more or less”’’) of Edward 
Ketcham, and sold it, ‘‘about ten years agoe,” to 
Francis Jordan, who it seems thought he bought the 
property, for ‘‘seaventeane pounds,” somewhere 
about 1640 or 41, had never succeeded in getting a 
deed, until he got this curious document in 1651. 
The reason of this difficulty is hinted in Borman’s 
queer deed — thus: 

“Now for the sending you a totall receipt of the full 
payment of the seaventeane pounds [ cannot because 
there is about the matter of six shillings behynd but as 
for the rest of the pay of sixteen pounds and fourteen 
shillings Ido acknowledge myself fully satisfied. I 
thought not to have spoken of the 6sh. but having such 
an opportunity [ thought to put you in mynd of it and 
to let you see it is my right and do desire you to take 
some time to convey it to me. I had two bills of you 
but think I have burnt them before ever this writing 
came into my hands, for I cannot find them, but lett 
this paper be your discharge of all the price of the 
house save only 6 shillings which I here chalange and 
there I rest. 


Your friend, Sam: BorRMAN.” 


Borman, after selling his ‘‘ house and lot in 1641, 
had removed from Ipswich into Connecticut, set- 
tling at Wethersfield — where the more modern line 
of Boardmans would seem to have had its start, in 
Connecticut. ‘‘Sam:” seems to have been for the 
fulfilling of the law, and for exact justice, to the 
last penny. But that ‘‘6 shillings,” after all, would 
make a big sum, if it had been put at compound 
interest and kept ticking ever since. Calling the 
six shillings one dollar; putting that dollar at com- 
pound interest at six per cent from January 1, 1640, 
to January 1, 1890 — and allowing three hundred 
and sixty-five days for each year, and that it doubles 
itself every eleven years and three hundred and 
twenty- ~seven days, it would amount, at the begin- 
ning of 1890, to $2,120,919.72. Over two million 
dollars! One of the descendants of the Bormans 





furnishes the Hartford Times with these calcula- 


tions: 


Six shillings—$1 put at compound interest at 6 per 
cent from January 1, 1640, to January 1, 1890, allowing 
365 days for each year, and that it doubles itself every 
11 years and 327 days, would amount to $2,120,919.72. 
In 250 years it would double 21 and 68 4342 times. (The 
interest figured by interest tables is $2,120,636.91, a dif- 


ference of $282.81.) 
It doubles the first time in 11 years and 


327 days (4,342 days)...... Ninian th pees a tee 
It doubles the second time in 11 years and 
327 days (4,342 days)......c..sseececeeees 
It doubles the third time in 11 years and 
827 days (4,342 days).......cccccccescecce 
It doubles the fourth time in 11 years and 
327 dave (4,842 days)......ccecccccccccces 
It doubles the fifth time in i youre and 
327 days (4,342 days)...... divesewbavedee 
It doubles the sixth time in 11 years and 
827 days (4,342 days).....ccee-seeeerees oe 
It doubles the seventh time in ‘u years and 
827 days (4,842 days)......ccesscccescceee 
It doubles the eighth time in ul years and 
327 days (4,842 days).......cescsececceees 
It doubles the ninth time in 11 see and 
827 days (4,342 days)........ has aia ath ee 
It doubles the tenth time in 11 yeare and 
827 days (4,342 days)......ccccssccccscees 
It doubles the eleventh time in ii yearsand 
327 days (4,342 days)........ wccccccceee 
It doubles the twelfth time in 11] years and 
327 days (4,342 days)....... 64k ahead 
It doubles the thirteenth time iv 11 years 
and 327 days (4,342 days)..........0...65 ° 
It doubles the fourteenth time in 11 years 
and 327 days (4,342 days).........ce. cee. 
It doubles the fifteenth time in 11 years 
and 327 days (4.342 days)...............4. 
It doubles the sixteenth time in 11 years 
and 327 days (4,342 days)... ...........64. 


It doubles the seventeenth time in 11 years 
and 327 days (4,342 days)..........ssceee 
It doubles the eighteenth time in 11 years 
and 327 days (4,342 days)..... .....s.ee08 
It doubles the nineteenth time in 11 years 
and 827 days (4,342 days). ..........eeeee 
It doubles the twentieth time in 11 years 
and 327 days (4,342 days)...............0. 
It duubles the twenty-first time in 11 years 
and 327 days (4,342 days)..............0. 
Interest for 68 days..........cccscccccccccs 


$2 00 

4 00 

8 00 

16 00 

32 00 

64 00 

128 00 
256 00 
512 00 
1,024 00 
2,048 00 
4,096 00 
8,192 00 
16, 384 00 
32, 768 00 
65, 536 00 
131, 072 00 
262, 144 00 
524, 288 00 
1,048, 576 00 


2, 097, 152 00 


23, 767 72 


$2, 120,919 72 


In Mr. W. J. Fitzpatrick’s book on ‘‘ Secret Ser- 
vice under Pitt,” of which a new and enlarged edi- 
tion has been published by the Longmans, there is 
a dissertation on the differences at the latter end of 
the last century between the administration of the 
law in cases of treason in courts of justice in England 
and Ireland, which is supplemented by a letter in 
the appendix from Mr. Constantine Molloy, Q. C., 


of the Irish Bar, who is admitted to be 


one of the 


greatest living authorities on the subject of criminal 


jurisprudence. 


The Law Times says the book can- 


not be considered flattering to professional vanity, 
since Mr. Fitzpatrick proves beyond a shadow of 
doubt that in the stormy period of 1798, and fora 
decade afterward, three barristers condescended for 
money to be spies in the service of the crown for 
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the betrayal of the secrets of the revolutionary 
organizations of which they were professed mem- 
bers, and of these barristers two, Samuel Turner, 
LL. D., and Francis Magan, were members of the 
Irish bar, while a third, Leonard MacNally, who 
systematically betrayed to the crown the case of 
political prisoners in whose defense he was retained, 
was a member of the bars both of England and of 
Ireland. Robert Emmet, the leader in the insurrec- 
tionary movement of 1803, was engaged to be mar- 
ried to Sarah Curran, daughter of John Philpot 
Curran, the celebrated orator, who in 1806 became 
master of the rolls in Ireland. Emmet was defended 
by Leonard MacNally, Curran’s bosom friend, but 
was convicted and executed. Before and after the 
conviction and death of Robert Emmet, the initials 
L. M. (Leonard MacNally) peep from the ‘‘ Secret 
Service Money Book.” On the 25th of August, 
1803, the very day on which Emmet was captured, 
we read, ‘‘ Mr. Pollock for L. M. £100.” Pollock, 
clerk of the crown for Leinster, is the same man 
for whom the bribes for J. W. (MacNally) are paid. 
The douceur to L. M. was in acknowledgment of 
useful information. MacNally appears as counsel 
for Emmet in the State trial on the 19th of Septem- 
ber, 1803. Four days previously, on the 14th of 
September, 1803, £100 is set down to L. M. Onthe 
morning of Emmet’s execution, an affecting scene 
took place between the rebel chief and MacNally, 
the only friend allowed to see him. Emmet’s 
mother had just died, but he did not know it, and 
desire to see her filled him. ‘‘Then Robert, you 
shall meet her this day,” replied MacNally, point- 
ing to heaven in his accustomed dramatic style. 
Page 195. John and Henry Sheares, brothers, were 
convicted in 1798, and executed for high treason. 
Two witnesses were necessary to secure a conviction 
for treason in England, but the Irish judiciary were 
satisfied with one. The father of John and Henry 
Sheares was a banker, and member of the Irish 
Parliament, remarkable for having introduced a bil] 
that became luw in 1766 for the regulation of trials 
in cases of treason, under which his sons were after- 
ward tried. Henry Sheares, who was in 1798 a 
barrister of some years’ standing, had successfully 
competed for the hand of Miss Swete, an heiress, 
with John Fitzgibbon, who at the time of the con- 
viction of his brother and himself was Lord Clare 
and lord chancellor of Ircland. Against Henry 
Sheares there was scarcely a tittle of evidence. It 
was however decided, probably on the treacherous 
advice of MacNally, in whom Curran, who “led” 
in their defense had implicit confidence, that both 
brothers should go into the dock together and join 
in their challenges, and Henry’s conviction was 
thus secured. The wife of Henry Sheares sat for 
hours in a sedan chair at the hall door of the lord 
chancellor, her former lover, to implore a pardon 
for her husband. And whenat length he appeared, 
she threw herself at his feet, clasped his knees, and 
begged for mercy, but in vain. It is not pleasant 


to reflect that MacNally had the reputation through- 
out life of being an upright honorable man. He 





was, as we have said, a member both of the English 
and Irish bars, and had a very considerable literary 
reputation. His comedy, Robin Hood, Was a great 
success. At first he practised in England, and one 
day Lord Loughborough finding him ill-prepared in 
a case which came before the court, advised him to 
abandon the Muses, and study Blackstone. Turner 
and Magan, the two other barrister spies, were not 
eminent at the bar. They had little, if any practice, 
The exposure of the treachery of Turner, which is 
effected by Mr. Fitzpatrick in a masterly manner 
and which for ninety years was unknown, is 4 
valuable study in the marshalling and weighing of 
circumstantial evidence. ‘‘ Richardson” was the 
pseudonym affected by Turner in his secret corre- 
spondence with the government. Turner was the 
betrayer of all the correspondence that reached 
Pamela, the wife of Lord Edward Fitzgerald, 
‘* Richardson,” says Mr. Fitzpatrick, in a foot-note, 
‘‘the popular author of ‘ Pamela,’ was then a 
specially familiar name, and one which would readily 
occur to a well-read man, who divulged the secrets 
of areal Pamela. The plot in the stories of Samuel 
Richardson is developed by taking a branch of com- 
position in which Samuel Turner was au fait. There 
seems a strange irony in this spy describing under 
the nom de plume of Richardson, a new ‘ History of 
Pamela and her struggles.’” Pages 47-48, note. 
It is a startling incident common to the careers of 
Turner and of Magan — the barrister who actually 
betrayed for money the secret of the hiding place 
of Lord Edward Fitzgerald — that both these men 
paid off lawful debts with the money they procured 
from the government as spies. A reading by Mr. 
Constantine Molloy, Q. C., in reference to the 
method adopted by MacNally, who appeared alone 
as counsel for Walter Clare, who was tried and con- 
victed of treason for having participated in Emmet’s 
rebellion, is of great interest from an advocate’s 
point of view. Clare’s trial is reported in 2% 
Howell’s State Trials, 887. Mr. MacNally’s ques- 
tions in cross-examination which seem to Mr. Molloy 
to have been ‘‘ singularly indiscreet,”’ are proved by 
the researches of Mr. Fitzpatrick, who supplements 
Mr. Molloy’s criticism in a foot-note, to have been 
asked for the purpose of securing a conviction. Mr. 
Fitzpatrick’s volume is a most valuable commentary 
in the study of the State trials in Ireland, during 
the period covered by his narrative. He reveals the 
mystery in which the evidence procured hy the 
crown was veiled, and a knowledge of Leonard 
MacNally’s perfidy will clothe with lurid features 
the narrative of every trial in which his services 
which were eagerly sought by the unhappy accused 
were retained. The refusal of a silk gown to Mac- 
Nally, which was the subject of much indignant 
comment at the time, now finds its complete just- 
fication from the fact that the circumstances, which 
have been only revealed to the public in our ow® 
time, were of course within the knowledge of 
the lord chancellor of Ireland, and of every 
Irish judge who had been a law officer of the 
crown, 
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PATENTS FOR INVENTIONS—TYPE SETTING 
MACHINE—INFRINGEMENT. 


UNITED STATES CIRCUIT COURT, 8S. D., NEW YORK, 
JULY 21, 1893. 


MERGENTHALER LINOTYPE Co. v. Press Pus. Co. 


Letters-patent Nos. 313,224 and 317,828, issued, respectively, 
March 3, 1885, and May 12, 1885, to Ottman Mergenthaler, 
for “ improv ts in hi for producing printing 
bars,” consisting in part of a combination of a series of inde- 
pendent matrices representing characters, holders or maga- 
zines for said matrices, finger keys representing the re- 
spective characters; intermediate mechanism to assemble 
the matrices, and a casting machine to co-operate with the 
assembled matrices, are for inventions of unusual merit, 
and, in view of the prior art, entitled tu liberal construc- 
tion, and are infringed by the Rogers machine, which, 
while in some respects an improvement, operates on the 
same principle, contains the same general features and pro- 
duces substantially the same results. 

The fact that the machine, when first produced, failed to jus- 
tify perfectly, which fault was remedied, and perfect jus- 
tification produced by improved machines subsequently 
made, is no reason for denying relief to the original pat- 
entee. : 

N equity. Action by the Mergenthaler Linotype 
Company against the Press Publishing Company 
and others for infringement of letters-patent. Decree 
for plaintiff. 
For opinion on motion for preliminary injunction, 
see 46 Fed. Rep. 114. 


Frederic H. Betts, for complainant. 
M. B. Philipp, Leonard E. Curtis and George HA. 





’ Lothrop, for defendants. 


Coxe, D. J. This is an equity action for infringe- 
ment based upon two letters-patent granted to Ottman 
Mergenthaler for ** improvements in machines for pro- 
ducing printing bars.” The first of these patents, No. 
$13,224, is dated Mareh 3, 1885, und the second, No. 
317,828, is dated May 12, 1885. 

It is insisted by the complainant that the principal 
invention covered by these patents is fundamental, 
that it has revolutionized the art of printing and is the 
first practical ad vance in the art since the days of Gut- 
tenberg. The machine which embodies this invention 
produces a line of type cast in a solid bar, complete in 
itself and ready for printing, and, as to its printing 
face, possessing all the characteristics of a line pro- 
duced by the hand of the compositor in the old labori- 
ousway. The advantages of the new method over the 
old are so obvious and so numerous that it is unneces- 
sary to attempt their enumeration. They are con- 
ceded on all sides; by men of science and men of 
labor, by editors, by compositors and by the defend- 
ants themselves. A minute and accurate description 


of the ingenious and complicated machine of the pate’ 


ents would extend this opinion far beyond appropriate 
limits. It suffices to say that the operator, by playing 
upon finger keys, is able to assemble a line of intaglio 
type as desired. This line is locked in position so as to 
close the open face of a mold into which type metal is 
injected. In this way a type bar is cast, of the proper 
height and length, containing a complete and properly 
adjusted line of words. The line is then unlocked and 
the matrices composing it are returned to their orig- 
inal positions. All of these functions are performed 
automatically. The inventor says regarding the inven- 
tion of the first patent, No. 313,224, that it “is directed 
to the rapid and economical production of letterp:ess 
Printing, and relates to a machine to be driven by 
Power, and controlled by finger keys, adapted to pro- 
duce printing forms or relief surfaces ready for imme- 
Piate use, thus avoiding the usual operation of ty peset- 
ting, and also the more recent plan of preparing by 
Machinery matrices from which to cast the forms. By 





the use of my machine the operator is enabled to pro- 
duce with great rapidity printing bars bearing in relief 
the selected characters in the sequence and arrange- 
ment in which they are to be printed. In short, the 
machine will produce printing forms or surfaces prop- 
erly justified, and adapted to be used in the same man- 
ner and with precisely the same resulta as the printing 
forms composed of movable type. My machine em- 
braces two leading groups of mechanism: First, those 
which form a temporary and changing matrix repre- 
senting a number of words; and second,, those by 
which molten or plastic material is delivered to the 
matrix and discharged therefrom in the form of print- 
ing bars.”’ 

The claims involved are the forty-seventh and the 
sixty-third. They are as follows: ** (47) In a machine 
for producing stereotype bars the combination, sub- 
stantially as hereinvefore described, of the changeable 
or convertible matrix, the mold co-operating therewith, 
and appliances, substantially such as shown, for melt- 
ing metal and for forcing the same into the mold.” 
© (63) In combination with a mold open on two sides, a 
series of muvable matrices grouped in line against one 
side of the mold, a pot or reservoir acting against the 
opposite side of the mold, and a pump to deliver the 
molten or plastic material into the mold, as desoribed 
and shown.”’ 

Less than two months after the application for this 
patent was filed the second patent, No. 317,828, was 
applied for. The machine of the second patent is an 
obvious improvement upon that of the first, and for 
this reason it was the machine that found favor with 
the public. I cannot doubt however that the machine 
of the first patent was operative and able to do the 
work described by the patentee. The machine of the 
second patent, though operating upon the same general 
principle as the first, differs in several important de- 
tails, the most radical change being the substitution 
of independent matrices for the connected matrices of 
the first patent. In the former the matrioes were ar- 
ranged one above the other on the edge of a long bar, 
in the latter each is independent of every other, and 
all are stored in appropriate holders from which they 
are released by the finger keys. If, for instance, the 
operator desires to form the word ‘‘and,” he touches 
the keys bearing, respectively, the letters a-n-d, and 
corresponding matrices are immediately discharged 
and carried in proper order to a common assembling 
point. Regarding the machine of this patent the in- 
ventor says: ‘‘My invention relates to a machine in 
which a series of louse independent matrices or dies 
each containing one or more characters, and a series of 
blank dies for spacing purposes, are combined with 
finger keys and intermediate connecting and driving 
mechanism in such manner that when power is spplied 
to the machine and the preferred finger keys actuated 
the matrices will be assembled or composed in line. A 
wold of suitable form is arranged to be operated in 
connection with the assembled dies and with means 
for supplying molten metal or its equivalent, whereby 
a printing bar may be formed in the mold against the 
assembled matrices, so as to beur on its edge in relief 
the characters represented by said matrices.”’ 

The first claim only is involved. It is as follows: 
(1) In a machine for producing printing bars, the 
combination of a series of independant matrices each 
representing a single character or two or more charace 
acters to appear together, holders or magazines for said 
matrices, a series of finger keys representing the re- 
spective characters, intermediate mechanism, substan- 
tially as described, to assemble the matrices in line, 
and *a casting mechanism, substantially as described, 
to co-operate with the assembled matrices.” 

A broad construction was given this claim when the 
patent was considered by this court upon a motion for 
a preliminary ivjuuction. 46 Fed. Rep. 114. 


k 
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The defenses are the usual ones—lack of novelty and 
invention and non-infringement. 

The two patents will hereafter be considered together 
as they relate to the same fundamental invention. 

The inventor says in the description of No. 313,224: 
**T also believe myself to be the first to combine with a 
changeable or convertible matrix—that is to say, a 
matrix composed of a series of dies or individual mat- 
rices adapted for transposition or rearrangement, a 
mold and a casting mechanism.” 

In No. 317,828 he says: “I believe myself to be the 
first to combine with independent disconnected mat- 
rices each bearing a single character, finger keys, inter- 
mediate mechanism for placing the designated matrices 
in line, and a casting mechanism which co-operates 
witb the line of assembled matrices in such manner as 
to take a single cast from the entire line; and it is to 
be distinctly understood that my invention covers 
such combination in any form the equivalent of that 
herein detailed.” 

It is thought that these assertions are well founded— 
that he was the first to do both of these things. His pat. 
ents are therefore entitled to a liberal construction, 
Machines operated by finger keys, the object of which 
was to “cast, dress and set up type ina continuous 
line for solid matter or book or newspaper work, the 
line being afterward divided off. justified and set upin 
column, as usual,”’ were old. So were machines “ by 
means of which types or dies for printing can be set 
up in rows in the requisite succession by means of 
pivoted keys, and on which provision is made for in- 
stantly and simultaneously redistributing all the char- 
acters to their proper places by a slight movement of 
the distributing frame.” So were machines designed 
“mechanically to arrange an alphabet or alphabets of 
dies, which dies shall form impressions in the material 
for a mold corresponding with the composition of mat- 
ter desired in a stereotype, and second, in the same or 
similar mechanism with a substitution of female dies, 
and other appliancss, changes and attachments made 
necessary by such substitution of dies, and the work 
to be done, as shall enable the operator to produce di- 
rectly the stereotype instead of the mold.” These three 
machines—those of Westcott, Morgans and Gally—are 
the nearest approximation to the Mergenthaler machine 
to be found in the prior art. By means of them single 
type were cast automatically, impressions from intag- 
lio type were made in soft metal and stereotype molds 
or plates of soft material were produced. Neither 
singly nor combined could they do the work of the 
Mergenthaler machine. The skilled artisan would 
study them in vain for any suggestion of a “ linotype.’’ 
The idea is not there. The patents then are not antici- 
pated. The court has no doubt that it involved inven- 
tion to construct the patented machine. No one who 
has seen this wonderful machine, which, in operation, 
seems almost human, can doubt the truth of this propo- 
sition. The defendants evidently do not doubt it, for 
their main effort is to secure a construction of the 
claims so narrow that their machine will escape in- 
fringement. As already seen, the court is of the opin- 
ion that nothing in the prior art requires a narrow 
construction of the claims. Complainant is entitled to 
liberal treatment at the hands of a court of equity and 
to a construction broad enough to hold as infringers 
all who produce a “linotype”’ by similar or equivalent 
combinations. 

This general statement of opinion as to the scope of 
the patents eliminates from the discussion many of the 
minor criticisms urged by the defendants. The propo- 
sition upon which they appear to lay the greatest 
stress is that neither patent describes or claims an tpe- 
rative machine, because neither is capable of * perfect 
justification,”’ viz.: making lines of exactly the same 
length. Their contention proceeds upon the untenable 
propusition that the machine which produced the 





“linotype’’ was valueless because it did not produce 
an absolutely perfect “‘linotype.”” Such a proposition, 
if sustained, would condemn to obscurity some of the 
greatest works of human genius. A great poem may 
be marred because the meter halts at times, but it isg 
great poem still. Even the masterpiece of Rubeng 
was improved by the touch of his pupil, Van Dyck. It 
is true that the first specimens produced by the Mer- 
geuthaler machine are wanting in “perfect justifica- 
tion.” They did show however that a great advance 
had been made in the art of printing, even though the 
words were not spaced apart so as to be mathematically 
uniform at the extreme ends. The defect was one that 
was at vice suggested by printers, and the patentee 
and others immediately set to work to remedy it. This 
was not a difficult task and was soon accomplished. As 
was said by the publio printer in writing of the inven- 
tion as early as May, 1884: ‘‘ Even in this short time 
during which I have been familiar with the matter the 
progress made has been wonderful, and, in my judg- 
ment, but little remains, and that merely mechanical, 
to make the invention perfect.” 

Concede that the machine when first produced was 
not perfect and that to Schuckers belongs the credit of 
producing the spacers which made it perfect. Cui 
bono? It would certainly be a novel doctrine to deny 
to an inventor the fruits of a broad invention because 
the machine which first embodied it was rudimentary 
in character and failed to do as good work as improved 
machines made subsequently. None of the great in- 
ventions could survive such a test. ‘Ten years after 
the invention of Howe the machine first made by him 
would hardly have satisfied the least exacting sewing 
woman. The Dodds and Stephenson locomotive would, 
only a short time after its construction, have been dis- 
carded as behind the age even by the savages of Tas- 
mania. The telephone of Bell is not the perfected tele- 
phone of commerce; the Morse telegraph is looked 
upon to-day as an interesting antique. And yet it 
would be an unheard of proposition to withhold from 
these illustrious men the credit they deserve because 
their machines were crude at first and were improved 
afterward. The lines in the copy produced by the first 
Mergenthaler machine were liable to vary by one sixty- 
fourth of an inoh. This was not perfect and printers 
complained. The defect was remedied by substituting 
expansible space bars for the old-fashioned unadjust- 
able space bars so that the line of matrices could be 
pressed out to the end with perfeot accuracy and lines 
of type cast therefrom of exactly the same length. 
When the third Mergenthaler patent, which claims 9x- 
pansible spacers, was under consideration on the mo- 
tion for a preliminary injunction the defendants in- 
sisted that it required no invention to introduce these 
spacers, that their use would have been suggested to 
the skilled mechanic by several references to the prior 
art. Now, on the other hand, it is argued that the in- 
vention begins and ends with the space bars. These 
space bars are unquestionably an important adjunct to 
the combination. They round out the invention and 
make it perfect. It may also be conceded that they 
are ingenious devices requiring invention to produce, 
and that the credit for them belongs to Schuckers and 
not to Mergenthaler; but to assert that the former is 
the pioneer inventor and the latter an unsuccessful 
bungler seems to the court very far from the truth. 
Mergenthaler produced the “linotype,’’ Schuckers—it 
he made the spacers—improved it, but Schuckers was 
no more its originator thau a proof reader is the author 
of a book whose errors of spelling and punctuation he 
has corrected. 

Do the defendants infringe? The introduction of 
the expansible space bars and the natural evolution of 
the art have produced some obvious changes in the 
construction of “linotype” machines. The defendants 
contend that because they have introduced these 
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changes and made improvements they do not infringe. 
It is plain that if the claims are to be limited to 
the precise apparatus described and shown the de- 
fendants do not infringe. It is equally clear that they 
do infringe if the claims are liberally construed. For 
reasons already stated, complainant is entitled to the 
latter construction. 

The defendants use the so-called Rogers machine 
which was first introduced to the public in 1890. One of 
the expert witnesses for the complainant describes it 
as follows: *“‘The Rogers machine is a mechanism for 
producing the same character of type bar as the Mer- 
genthaler machine, and intended for identically the 
same use and constructed to reach the same ends. In 
the machine there are a series of female or intaglio 
type, each one cut into the side of a bar, and these bars 
are strung upon rods, which all incline from the point 
where the matrix bars are stored downward to the 
point where the matrix bars are to be assembled. By 
pressing on finger keys these matrix bars cau be caused 
individually to leave the position where they are 
stored, and can run down upon the incline rod, and it 
will be seen that the bars are assembled in any desired 
order in that part of the machine which is adjacent to 
the casting mold. After the bars, with the requisite 
matrices upon them, have been assembled in line, the 
mold can be made to co-operate with the bar in such a 
way that the bars close one of the faces of the mold, 
and so that, when molten metal is cast into the mold» 
the resulting casting will have on that face adjacent 
to the bars male characters formed thereon, by reason 
of the molten metal having been retained in the mold 
by the matrix bars, which closed one of its faces, and 
which presented to the metal the intaglio type or mat- 
rices arranged in the desired order. A melting pot is 
shown in which the molten metal is held, and where it 
is kept fluid, and a pump is represented as in this pot 
for the purpose of injecting the metal from the reser- 
voir into the mold.’’ 

The Rogers machine is smaller, cheaper and simpler 
than the machine of the patent. It is probably fair to 
say that it is an improvement, but it is manifest that 
it operates upon the same principle and contains the 
same general features as the Mergenthaler machine. 
It produces the same line of type from the same ma- 
terial for the same purposes and in substantially the 
same way. It has the changeable or convertible mat- 
rix, the mold co-operating therewith and appliances 
for melting metal and forcing it into the mold. It has 
also a mold open on two sides, a series of movable mat- 
rices grouped in line against one side of the mold, a 
melting pot against the opposite side of the mold and 
& pump to force the molten material into the mold. It 
also has a series of independent matrices, each contain- 
ing one or more characters, a series of blank spacers, 
combined with finger keys, a mold and means for sup- 


plying molten metal whereby a printing bar may be’ 


formed against the assembled matrices. In short, the 
defendants’ machine has all the elements of the three 
claims in controversy, or their equivalents, and accom- 
plishes all the results of the combinations of the claims 
in identical or similar manner. 

The differences pointed out by the defendants have 
not been overlooked. There is no doubt that they ex- 
ist, but for the reasons stated they are not thought to 
be materiul. Mergenthaler has made an invention of 
unusual merit and is entitled to reap the reward. 

It follows that the complainants are entitled to a de- 
cree for an injunction and an accounting. 


———_.+____ 


“No man,” saida wealthy but weak-minded barris- 
ter, “should be admitted to the bar who had not an in- 
dependent landed property.” ‘ May I ask, sir,” said 


Mr. Curran, “how many acres make a wise-acre?” 








FOREIGN CORPORATIONS — NOT AUTHOR- 
IZED 10 ENGAGE IN THE BUSINESS OF 
PURCHASING AND SELLING LANDS. 

NEW YORK SUPREME COURT, GENERAL TERM, FIRST 

DEPARTMENT, OCTOBER, 1893. 
LANCASTER V. AMSTERDAM IMPROVEMENT Co. 

A foreign corporation may not engage in the business of pur- 
chasing and selling lands in this State, or convey an in- 
defeasible title to lands acquired for the purpose of specu- 
lation 

The titie to lands so acquired is in the foreign corporation sub- 
ject to the right of the State to defeat it; the shareholders 
have no legal estate in such lands, and judgments against 
them are not liens thereon. 


 ppatancnonteee of a controversy upon agreed facts 
pursuant to section 1279, Code of Civil Procedure. 


Thomas S. Bassford, for plaintiff. 
Louis Marshall, for defendant. 


Fouuett, J. Thecircumstances under which this cor- 
poration was organized are peculiar, and, until quite re- 
cently, the question whether it has a legal existence 
would have been an open one. It is admitted that all 
of the corporators were residents of this State, save 
one, who resided in New Jersey and held a single share 
of stock. Undoubtedly he was made a stockholder to 
avoid the question, at one time discussed, whether cor- 
porations organized under the laws of New Jersey 
must not have, at least, ope resident stockhulder and 
director. 13 N. J. L. 347; 26 Am. Law Rev. 885. 

It is also agreed that the defendant has done no busi- 
ness in the State of New Jersey, and that che only busi- 
ness which it has-undertaken has been carried on in 
the State of New York. It is apparent that this cor- 
poration was, in fact, organized by citizens of this 
State, under the laws of New Jersey, not for the pure 
pose of transacting business in that State, but to evade 
the laws of this State, and organize a corporation une 
der less stringent acts for the sole purpose of engaging 
in business in this State. Demarest v. Flack, 128 N. 
Y. 205, must be regarded as conclusive authority for 
the position that citizens of this State may select a 
State or country having laws providing for the organi- 
zation of corporations best suited to their purposes, 
and organize a corporation under those laws without 
intending to transact any business in that State, and 
without, in fact ever having been there and then en- 
gaged in business in this State. This question has been 
much discussed (Kruse v. Dusenbery, 1 City Ct. Rep. 
Supp. 87; 8. C., 19 N. Y. Dig. 201; 25 Am. Law Rev. 
352; 26 id. 194, 342, 412; 27 id. 252; Cook S. & S. 238; 
Mor. Corp., § 955), but it is no longer an open oue in this 
State. 

The primary question in this case which is open for 
discussion is, whether a foreign corporation may ene 
gage in the business of purchasing and selling lands in 
this State and convey an indefeasible title to lands ac- 
quired for the purposes of speculation. Every State 
has the right to prescribe what persons and corpora. 
tions may or may not hold or convey lands within its 
borders, to what extent, and for what purpose they 
may be held and conveyed. Who may acquire lands 
for what purposes, in what quantities and the tenure 
by which they may be held is not regulated by the 
rules of comity existing between States, but by the 
local law of the State in which the lands are situated. 
United States v. Fox, 94 U. S. 315; Christian Union 
v. Yount, 101 id. 352. In the case last cited it was held: 
“* Por, besides the admitted incapacity of acurporation 
of one State to exercise its powers in another State ex- 
cept with the assent or permission, expressed or im- 
plied, of the latter, it isa principle as inviolable as it is 
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fundamental and conservative, that the right to hold 
land must depend altugether upon the local law of the 
territorial sovereign.” This isin harmony with the 
decisions of the Court of Appeals in this State. People 
v. Fire Association of Philadelphia, 92 N. Y. 324. 

In the case last cited it was said: “ The constitutional 
difference between the rights of non-resident individ- 
uals and foreign corporations is fundamental and ap- 
parent. The citizen of another State has a constitu- 
tional right to come within our jurisdiction. The charter 
of our nation bas secured him that right, and we can- 
not exclude him nor clog hia right with conditions, 
unless in exceptional cases under the police power. 
But foreign corporations, artificial beings, the product 
of a law not our own, have no constitutional right to 
pass their own borders and oome into ours. The Fed- 
eral Constitution has neither granted nor secured any 
such right. We may exclude absolutely, and in that 
power is involved the right to admit upon such con- 
ditions as we please. Until they are within our juris- 
diction, the final clause of article 14, by its own terms, 
doves not apply.” 

This brings us to the question whether a foreign cor- 
poration may, under our general laws, purchase and 
hold lands within this State which are not necessary 
for its business, and which have not been acquired in 
securing the payment of any debt due to it. The first 
general statute passed in this State in respect to the 
right of foreign corporations to aoquire and convey 
lands, tu which our attention has been called, or which 
we have been able to find is chapter 158, Laws of 1877, 
which provided: “ Any foreign corporation may pur- 
chase at a sale upon the foreclosure of « mortgage held 
by it, or upon any judgment or decree for debts due 
it, or upon any settlement to secure such debts, any 
real property within this State covered by or subject 
to such mortgage, judgment, deoree or settlement, and 
hold the same for not exceeding five years frou the 
date of such purchase, and convey it by deed or other- 
wise in the same manner as a domestic corporation.” 

The provisions of this act are re-enacted in section 
18 of chapter 687 of the Laws of 1892, known as “The 
General Corporation Laws.” Section 1 of chapter 
450 of the Laws of 1887, which is re-enacted in section 
17 of “The General Incorporation Act,”’ provided: 
“Any foreign corporation created under the laws of 
the United States, or of any State or Territory thereof, 
and doing business in this State may acquire such real 
property in this State as may be necessary for its cor- 
porate purposes in the transaction of its business in 
this State, and convey the same by deed or otherwise 
in the same manner as a domestic corporation.” 

The foregoing are the only general statutes of this 
State authorizing foreign corporations to acquire, hold 
and convey land within this State, or which recognize 
their right soto do. Itis urged that the statute last 
quoted is broad enough to authorize a foreign corpora- 
tion to take, hold and convey real estate within this 
State as a business and for the purposes of speculation. 
This we do not think was the intent or purpose of the 
act, but are of the opinion that the law-making power 
simply intended to authorize a foreign corporation to 
take, hold and convey such land within this State as 
should be inoidentally necessary or convenient for the 
transaction of such business as the corporation is au- 
thorized to carry on within this State. The statute 
first cited (now section 18 of the General Corporation 
Act) limits the time to five years in which foreign oor- 
porations may retain lands which they have acquired 
in the payment of debts dueit. This seems to negative 
the idea that a foreign corporation has the unlimited 
right to take, held, and for an indefinite period, con- 
vey any lands within this State except such as are 
necessary for and incidental to its business. 

The numerous speoial acts of the Legislature of this 
State found in our session laws authorizing certain for- 








eign corporations to acquire lands, by purchase or devise, 
show, we think, that it is contrary to the policy of this 
State to permit such corporations to take, hold and 
convey lands in this State without being specially au. 
thorized so to do. 

The fact that a foreign corporation is authorized by 
the laws of the State under which it was incorporated 
to take lands by devise does not give it the right to 
take lands by devise in this State. White v. Howard, 
46 N. Y. 144; United States v. Fox, 94 U. S. 315, affirm. 
ing 52 N. Y. 530; 63 Barb. 157. 

The policy of this State, from the time of its organiza: 
tion to the present, has been firmly opposed to the right 
of corporations, created under its own laws, to take, 
hold and convey an unlimited amount of land, the 
amount that may be acquired, held and conveyed being 
limited by general laws, or by the acts under which 
the corporations were created. Under chapter 40 of 
the Laws of 1848, as amended, corporations may be 
formed for purchasing, holding, improving and con- 
veying real estate, but the amount which they may 
hold is limited to one million dollars unless the cor- 
poration is organized for the purpose of erecting ina 
city a building to be rented for offices and stores. 
Chapter 508, Laws 1890. 

If the defendant may legally acquire, hold and con- 
vey land in this State at pleasure there is no limitation 
upon the amount which foreign corporations may ac- 
quire and convey except their ability to purchase and 
pay forlands. We think it is contrary to the policy of 
this State to give to foreign corporations the unlimited 
right to take and hold lands in this State, and that the 
titles of the defendant is not indefeasible, but it is sub- 
ject to be forfeited by the State. Until it is, the de- 
fendant holds a defeasible title. If the defendant con- 
veys, ite grantee takes the same title, a defeasible one, 
at the willof the State. Runyon v. Coster, 14 Pet. 122; 
National Bank of St. Louis v. Matthews, 98 U. S. 621; 
Right v. Sadler, 21 N. Y. 324. The title, subject tothe 
right of the State to defeat it, being in the corporation, 
it is plain that its shareholders have no legal estate ia 
the land, and the judgments reoovered against William 
H. Crawford are not a lien upon it. 

Both questions submitted must be answered in the 
negative and judgment directed acoordingly, with 
costs in favor of the plaintiff and against the defend- 
ant. 

Van Bront, P. J., and Parken, J., concur. 
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CONTEMPT OF COURT FOR PUBLISHING 
TESTIMONY HEARD WITH CLOSED DOORS 
—LIBERTY OF THE PRESS. 

CALIFORNIA SUPREME COURT, SEPTEMBER 11, 1893. 


In RE CHARLES M. SHORTRIDGE. 


N certiorari to Superior Court of Santa Clara 
county. 


John E. Richards, Samuel M. Shortridge, D. M. Del- 
mas, for petitiouer. 


a 
F. E. Spencer, D. W. Burchard, N. Bowden, for re- 
spondent. 


PatERSsON, J. When the case of Price v. Price, an 
action for divorce, was called for trial in the Superior 
Court of Santa Clara county, the court was advised 
that the evidence would probably be of a filthy nature, 
and thereupon made an order directing ‘ that during 
the trial all persons be excluded from the court-room 
except the officers of the court, the parties and their 
counsel.” It was further ordered ** that no public re- 
port or publication of any character of the testimony 
in the case be made.” On the following day the petl- 
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tioner herein caused to be published in the San Jose 
Mercury, a newspaper of which he was tbe editor and 
publisher, an article referring to the order of thecourt, 
and containing what purported to be the testimony of 
the witnesses. Upon an affidavit setting forth the 
facts stated, the court made an order commanding 
Shortridge to appear and show cause why he should not 
be adjudged guilty of contempt. Mr. Shortridge in his 
answer and ut the hearing disclaimed any intention to 
reflect upon the court or show any disrespect therefor, 
and claimed that in publishing a fair and true report 
of the testimony and proceedings he was simply exer- 
cising a constitutional right with which the court 
could not interfere, by order or otherwise. Thereafter 
an opinion was filed, showing that the learned judges 
of the court, sensible of the delicate position they oo- 
cupied in determining the scope of their own judicial 
powers, had given the subject most careful cousidera- 
tion, and holding it to be their duty, in support of the 
honor of the State and the dignity of the court, to 
punish the respondent for violating the order. A judg- 
ment wus entered adjudging Shortridge guilty of con- 
tempt of court, aud ordering him to pay a fine of $100. 
Thereupon the petitioner herein applied for a writ of 
certioruri, which was granted, aud the matter having 
been heard aud submitted, we are now called upon to 
determiue whether the court exceeded its jurisdiction 
in adjudging the petitioner guilty of contempt on the 
facts stated. 

In support of the order under consideration, counsel 
for respondents rely upon two propositions, namely: 
First, that the order was authorized by sections 125 
and 1209, subs. 5 and 9, C. C. P.; and, second, that the 
publication was an iuterference with judicial proceed- 
ings, which the court had the inherent power to pun- 
ish as a contempt. 

1. The sections referred to read as follows: 

“Section 125. [n an action for divorce, criminal con- 
versation, seduction or breach of promise of marriage, 
the court may direct the trial of any issue of fact 
joined therein to be private, and may exclude all per- 
sous except the officers of the court, the parties, their 
witnesses and counsel, provided that in any cause the 
court may, in the exercise of a sound discretion, dur- 
ing the examination of a witness, exclude auy or all 
other witnesses in the cause.’’ 

“Section 1209. The following acts or omissions, in 
respect to a court of justice or proceedings therein, 
are contempts of the authority of the court: * * * 

“5. Disobedience of any lawful judgment, order or 
process of the court.”’ 

“9. Auy other unlawful interference with the pro- 
cess or proceedings of a court.” 

It may be well to note that petitioner ,was not a 
party, a witness or an officer of the court, and that uo 
order was made excluding the witnesses from the 
court-room. The question therefore whether a witness, 
party, officer or other person over whom the court hag 
acquired jurisdiction may be punished for disclosing 
testimony when the trial is had with closed doors, and 
the question whether it is a contempt for a newspaper 
to publish the evidence after an order has been made 
excluding the witnesses from the court-room during 
the trial, must be eliminated from the consideration of 
the case. ‘The court planted its conclusion squarely 
upon the ground that “ the evident purpose of the act 
was that iu cases of divorce * * * the entire evi- 
dence should not be produced before the public,” say- 
ing: “Of course the main purpose of this enactment 
was to promote public morals * * * How the 


public morals can be promoted by detailing to the 
world the testimony in low and filthy divorce cases, or 
blazoning forth the injuries that sume pvor unfortu- 
hate girl may have suffered, or by heralding the con- 
hection of good and respectable and moral people 
where they are unfortunately and unwillingly as wit- 





nesses, is something that the court cannot understand, 
and which the Legislature unquestionably inteuded to 
prohibit. * * * It is the disposition of every man 
to protect his fireside. It is his dispusition to raise his 
children up in the moral way. It is his desire to keep 
all contaminating influences from them, and I think 
the Legislature has wisely aud properly placed in these 
particular actions the power in the court to do so, 
aud that the court would be recreaut to its duty if 
it did not undertake to discharge the duty cast 
upon it.” 

Every one who has the welfare of society at heart 
will doubtless agree with the learned judges of the court 
below in their opinion as to the policy of a law which 
would prevent the publication of such matters as they 
complained of; but the coustruction placed upon the 
provisions of the act quoted above is not, we think, au- 
thorized by the language of the section. In this coun- 
try it is a first principle that the people have the right 
to know what is done in their courts. The old theory 
of government which invested royalty with an as- 
suined perfection, precluding the possibility of wrong 
aud denying the right to discuss its conduct of public 
affairs, is opposed to the genius of our institutions, in 
which the sovereign will of the people is the paramount 
idea; and the greatest publicity to the acts of those 
holding positions of public trust, and the greatest free- 
dom in the discussion of the proceedings of public tri- 
bunals that is consistent with truth and decency are 
regarded as essential to the public welfare. Therefore 
when it is claimed that this right has in any manner 
been abridged, such claim must find its support, if any 
there be, in some limitation expressly imposed by the 
law-making power, or the right to exercise the author- 
ity claimed must be necessarily implied as essential to 
the execution of the powers expressly conferred. We 
find no expression in the section referred to upon 
which such a claim can be based. If the Legislature 
had intended to prohibit the publication of proceed- 
ings in cases tried with closed doors, it would have been 
easy to declare its will in that regard iu express terms. 
It has not done so, and the right claimed is not essen- 
tial to the execution of the authority couferred by the 
section. The assumption that the object of the statute 
was to protect the public from the contaminating in- 
fluence of prurient revelations often made in actions of 
divorce, seduction and criminal conversation, is un- 
warranted. The object of the act is palpable. It was 
to secure decorum in the conduct of trials involving 
the relation of the sexes and to protect wituesses of 
refined sensibilities from the ordeal which they might 
otherwise have to pass through in giving testimony of 
a delicate or filthy nature in the presence of a crowd 
of vulgar or curious spectators. To give effect to the 
section no other intention on the part of the Legisla- 
ture is necessarily implied, aud proceedings for con- 
tempt, being criminal in their nature, no presumption 
should be indulged. 

Section 1032, Pol. Code, adds no strength to the 
position taken by counsel for respondent. What has 
been said of section 125, C. C. P., is applicable to seo- 
tion 1032, and may be summed up in the proposition 
that the public have the right to know and discuss all 
judicial proceedings unless such right is expressly in- 
terdicted by constitutional or statutory provisions, or 
unless the publication prohibited by the order of the 
eourt is of such a nature as to obstruct or embarrass 
the court in its administration of the law and the exe- 
cution of the powers expressly conferred upon it. 

2. Counsel for petitioner contend with much emphasis 
that auy act of the Legislature or of the court attempt- 
ing to deprive the peuple of the right to be informed of 
judicial proceedings, or to publish or discuss the same, 
isvoid. It is said that secrecy and silence in such 
watters are utterly repugnant to the spirit of our in- 
stitutions, aud vpposed to the coustitutional declara- 
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tion of right with respect to free speech and the lib- 
erty of the press. 

Provisious of the Codes are cited showing that the 
Legislature has sought to abridge rather than to ex- 
tend the common-law right of the courts to punish for 
contempt. Most of them relate purely to questions of 
libel, but one of them, a recent act of the Legislature, 
provides that “uo speenh or publication reflecting upon 
or concerning any court or any officer thereof, shall be 
treated or punished as a contempt of said court, unless 
made in the immediate presence of such court while in 
session, aud in such manuer as to actually iuterfere 
with its proceedings.” Stat. 1891, p. 7. 

Bat we know of uo decision which supports the 
proposition contended for. No authority has been 
found which denies the inherent right of a court, in 
the absence of a limitation placed upon it by the power 
which created it,to punish as a contempt an act— 
whether committed in or out of its preseuce—which 
tends to impede, embarrass or obstruct the court in the 
discharge of its duties. It is a doctrine which is ad- 
mitted in all its rigor by American courts every- 
where, and does not need the support of for- 
eign authorities based upon the fiction that the 
majesty of the king, represeuted iu the per- 
sous of the judges, is always present in the court. It 
is founded upon the priuciple—which is coeval with 
the existence of the courts, and as necessary as the 
right of self-protectiou—that it is a necessary incident 
to the execution of the powers conferred upon the 
court, and is necessary to maintain its dignity, if uot 
its very existeuce. It exists independent of statute. 
The legislative department may regulate the procedure 
aud enlarge the power, but it cannot without trench- 
ing upon the constitutional powers of the court and 
destroying the autonomy of that system of checks and 
balauces which is one of the chief features of our 
triple-department form of government, fetter the 
power itself. In Arkansas the Legislature sanctioned 
the power of the court to punish as coutempts certain 
euumerated acts, aud no others. The court held that 
the sanction was merely declaratory of the common 
law, aud that the prohibitory clause was entitled to 
respect as an opiuion of a co-ordinate branch of the 
goverument, but was not binding upon the courts. 
State v. Morrill, 16 Ark. 384. This decision is in line 
with all the authorities. 

Although the power is necessarily anu arbitrary one 
to a great extent, it has been exercised by the courts, 
in this country at least, only as au auxiliary means to 
attain the ends of justice. If abused by the judges at 
all, it has been vuly iu the rarest instances. No one 
has realized more than the judges themselves the fact 
that a court cannot coerce the respect of the people 
for itself or its decisious, and the very delicacy of the 
power has proved to be a sufeguard against its abuse. 
To this alone must be attributed the fact that although 
the inherent power referred to has been claimed and 
exercised by the courts of this country since the 
organization of the government, the framers of the 
Coustitutions iu all the States of the Union except 
Georgia and Louisiana have deemed it unnecessary to 
place any limitation upon the power of their courts to 
punish for contempts. Stim. Am. Stat. Law, § 582. 

Did the article in question tend to emburrass, impede 
or obstruct the administration of justice? If it did, 
the petitioner is guilty of contempt, regardless of the 
order. In determining the question whether the con- 
duct of the petitioner was an unlawful interference 
with the proceedings of the court, the order itself isa 
false quantity. As said by his counsel at the argu- 
ment: ‘If the law, under the circumstances, prohib- 
ited the publication, the order of the court was super- 
fluous; and the petitioner is censurable, regardless of 
that order, for the all-sufficient reason that he has 
violated the law. If, on the other hand, the law did 





not prohibit the publication, the petitioner had the 
right, ander the law, to make it, and that right could 
not be abridged or taken away by au order.” 

The Constitution of every State in the Union guar. 
aunties tu every citizen the right to freely speak, write 
aud publish his seutiments on all subjects and prohibits 
the passage of apy law ‘‘to restrain or abridge the 
liberty of speech or of the press.”” What oue may law- 
fully speak he may lawfully write aud publish. The 
rights thus preserved by the Constitution are dear to 
the heart of every American, and their exercise cay 
be complaiued of by the courts iu asummary proceed- 
ing ouly when the publication or the speech interferes 
with the proper performance of judicial duty. If there 
has been uo such interference, there has been no con- 
tempt. Inthe article complained of we find nothing 
which could have interfered with a full and fair in- 
vestigation of the merits of the case then on trial, 
The case was before the court without a jury. It is 
not claimed that the petitioner, in his report, mutilated 
the testimony, misrepresented or reflected upon the 
judge, attempted to intimidate or swerve any witness, 
or to dictate to any one connected with the trial 
what his action should bein regard to any matter. 
How then could such an article interrupt the orderly 
conduct of a trial, or teud to induce a failure of jus- 
tice? With the moral aspect of the case we have noth- 
ing to do. The courts are not conservators of public 
morals. Rules affecting the conduct and morals of the 
community must proceed from the legislative depart- 
ment. It is argued with some plausibility that the 
publication of the testimony might deter timid and 
highly sensitive witnesses from making disclosures 
which they would make if assured that their utter- 
ances would not be given publicity. But this is an 
argumeut which would apply to all cases, and rests 
upou the erroneous assumption that a witness will 
violate his oath to tell the truth, and the whole truth, 
to save himself from the mortification incident to the 
relation aud publicity of certain disageeable facts 
within his knowledge. There is no real danger of such 
a result. The testimony which a witness gives in a 
court of justice is not the discussion of a topic volun- 
tarily selected by him, and for which he may choose 
his language, and use chaste or unchaste Words, regard- 
less of the truth of the facts he is required to detail; 
and every witness is supposed to appreciate this fact, 
and to speak the truth without regard to the question 
who or how many will be informed of the proceedings. 
We are aware of the fact that there are English pre- 
cedents for holding that the courts possess and exer- 
cise the power to prohibit in all cases the publication 
of their proceedings; but we know of no decision in 
this country upholding the right of acourt to make such 
prohibition, except where the publication tended to 
interfere with the proceedings before the court. 
Blackstone lays it down as the law of England in his 
day that it was unlawful and a contempt of court “to 
print false accounts (or even true ones without proper 
permission) of causes then dependent in judgment. 
4 Bl. Com. 285. Several English cases are cited which 
seem to hold this doctrine to the extent etuted. But 
precedents promulgated at a time when the ministers 
of the crown claimed and exercised the right to seize 
a newspaper and stifle the voice of its editor, when 
books were destroyed and speeches suppressed to sub- 
serve political purposes, are of little value in this age, 
and especially iu thiscountry. It was to foreverstamp 
out such aclaim and prevent sach occurrences that 
the framers of our Constitutions incorporated therein 
the guarantee of liberty of speech and of the press. 
This constitutional liberty, as Judge Cooley says, 
“Implies the right to freely utter and publish what- 
ever the citizen may please, aud be protected against 
any responsibility for so doing, except so far as such 
publications from their blasphemy, obscenity or scau- 
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dalous character may be a public offense, oras by their 
falsehold and malice they may iujuriously affect the 
standing, reputation or pecuniary interests of individ- 
vals, * * * implies not only liberty to publish, but 
complete immunity from legal censure and punish- 
ment for the publication so long as it is not harmful 
iu its character when tested by such standards as the 
law affords.’”’ Cooley Coust. Lim. 421. Liberty of the 
press must not be confounded with mere license. 
Liberty of the press stops where a further exercise 
would invade the rights of others. This provision of 
the Constitution does not authorize a usurpation of 
the functions of the courts. Under the plea of the 
liberty of the press a newspaper has no right to assail 
litigauts during the progress of a trial, intimidate wit- 
nesses, dictate verdicts or judgments, or spread before 
juries its opinion of the merits of cases which are on 
trial. As stated before, what may be spoken may be 
written, and the converse of the pruposition is true 
that what may not be spoken under such circum- 
stances may uot be written. 

As the article in question does not go beyond these 
limitations, and as the section under which the court 
below proceeded to judgment clearly dves not author- 
ize the order which was made, the proceedings must 
be annulled. 

Counsel for respondent claim that the fiuding of the 
court that the publication was au unlawful interfer- 
ence with the proceedings of the court, and therefore 
acontempt, must be taken as conclusive. But, where 
it appears from all the facts found that the publication 
could not, under any circumstances, constitute a cuon- 
tempt, a judgment thereou imposing a fine or imprison- 
ment is a nullity. 

It is ordered that the proceedings of the court under 
review be and they are hereby annulled, and the clerk 
of this court is directed to transmit a copy of the judg- 
ment to the clerk of the court below. 

All concur. 

————_ 


CRIMINAL LAW—LETTER BY HUSBAND T0 
WIFEINCOMPETENT—EVIDENCE AGAINST 
HUSBAND. lw 


KENTUCKY COURT OF APPEALS, SEPTEMBER 9, 1893. 


Scott v. COMMONWEALTH. 


On the trial of a husband for the murder of a man who had 
been criminally intimate with his wife, a letter written by 
the husband to the wife after the homicide is incompetent 
evidence aagainst him. 

And the fact that the husband on cross-examination admitted 
writing the letter and identified it did not make it compe- 
tent, he having been required by the court to answer ques- 
tions relative thereto over the objections of his counsel. 


When the defendant was found guilty of manslaughter and: 


sentenced to the penitentiary for sixteen years, it must be 
assumed that the admission of the letter as evidence was 
prejudicial to his substantial rights, since it tended to over- 
come the effect of the palliating fact upon which he based 
his defense—the seduction of his wife by the deceased. 


i from Bath Circuit Court 


Smoot & Gudgell, for appellant. 
William J. Hendrick and C. W. Goodpaster, for ap- 
lee. 


Lewis, J. The evideuce in this case of witnesses 
present shows that about or soon after nightfall appel- 
lant went through the back door into the storehouse of 
deceased, situated in a village, where they both resided, 
and, without other warning than simply pronouncing 

given name of deceased, commenced to fire his pis- 
tol at and killed him. So that, although deceased fired 
also very soon after appellant’s first shot, aud both 





continued to fire until as many as seven or more shots 
were exchanged, there is no ground whatever upon 
which to base the excuse of self-defense. The jury 
however found a verdict of manslaughter only, fixing 
punishment at confinemeut in the penitentiary for 
sixteen years. 

We perceive no error in instructions to the jury, and 
the single inquiry left is whether the court erred in 
permitting read iu evidence a letter which appellant 
while confined iu jail wrote to his wife. Appellant, on 
being cross-examined as a witness in bis own behalf, 
admitted he wrote the letter and identified it. But 
that dees not seem to us to legalize the evidence, if 
not otherwise competent, inasmuch as he was required 
by the court, over his objection, to answer questions 
relative to the letter propounded by the common- 
wealth. 

He testified on the trial that he committed the homi- 
cide ina state of passion and excitement, caused by 
belief his wife and deceased were criminally intimate; 
that his suspicion was aroused by their conduct at the 
railroad depot in Mt. Sterling the day before, when 
they were together, as he believed, by prearrangement; 
that after their return home and on the day of the 
killing he sought an iuterview with deceased at his 
storehouse, and, as other witnesses also testify, barsh 
language passed, or rather, was used by appellant; 
that being harassed with suspicion, he asked his 
mother, who lived at his house, if she believed his wife 
was unfaithful, and the affirmative answer to his ques- 
tion and his mother’s statement that about one week 
previously she had seen his wife and deceased together 
at night and under circumstances showing they were 
guilty, caused him to seek deceased and take his life. 

In addition to the information given to appellant by 
bis mother, the correctness of which she swore to on 
the trial, other witnesses testified to conduct on vari- 
ous occasions of deceased and appellant’s wife incon- 
sistent with their innocence, and from which the jury 
was authorized to infer they had been criminally inti- 
mate. 

Although manslaughter is an offense in every case 
without legal excuse, still it is the policy of the statute 
to vary the punishment so as to suit ciroumstances of 
aggravation or extenuation, as the case may be, and 
hence the margin fixed is not less than two nor more 
than twenty-one years. It thus becomes a substantial 
error of court to permit incompetent evidence to go to 
the jury, the natural effect of which is to either in- 
crease or lessen the punishment that would be other- 
wise inflicted. 

An invasion of marital rights by a seducer or adul- 
terer is always treated as a great provocation, aud juries 
are prone to palliate the offgnse and lessen the punish- 
ment of a party who takes the wrong-dver’s life under 
sudden heat and passion induced thereby. 

The letter in questioun—we need not quote it—does 
not contain an admission iv terms that appellant then 
believed his wife innocent of wrong-doing with de- 
ceased, but does contain expressions of affeotion for 
and desire to see her. It seems to us the natural effect 
of that letter upon minds of the jury, and from the 
severity of punishment inflicted, the actual effect was 
to lessen or break the force of other testimony tending 
to show the guilt of the deceased, and thereby deprive 
appellant of that extenuating fact. If therefore it was 
error to admit the letter as evidence, it must be treated 
as a reversible error. 

The rule excluding husband and wife testifying for 
or against each other in a criminal prosecution, except 
in case of personal injury by one to the other, is, as 
stated in Greenleaf Evidence, volume 1, section 334, 
founded partly on the identity of their legal rights and 
interests and partly on principles of public policy which 
lie at the basis of civil suciety. ‘ For it is essential to 
the happiness of social life that_the confidence subsist- 
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ing between the husband and wife should be sacredly 
protected and cherished in its most unlimited extent; 
and to break down or impair the great principles which 
protect the sanctities of tbat relation would be to de- 
stroy the best solaces of human existence.”’ 

In Elswick v. Commonwealth, 13 Bush, 155, this 
court, citing as authority Greenleaf Evidence and 
Phillips Evidence, uses this language: * Information 
coming to a husband or wife in consequence ur by rea- 
sou of the existence of the marriage relation is to be 
treated as confidential, aud the confidence which the 
law creates while the parties remain in the most in 
timate of all relations cannot be bruken even after that 
relation bas been dissolved.’’ 

In MoGun v. Maloney, 1 B. M. 224, it was to the same 
effect held that policy of the law so far protects that 
privacy and confidence essential to the marriage re- 
lation and necessarily springing from it, as not only 
not to allow, but prevent, even after termination of 
the coverture, any disclosure by the wife in a court of 
justice, which implies a violation of the confidence 
which was reposed in her as a wife. 

The evidence iu this case shows the letter in ques- 
tion was procured from appellant's wife by a brother 
of the deceased, and thus came into possession of the 
commonwealth's attorney. But it seems to us, whether 
given up by her voluntarily or obtained against 
her will, it was a disclosure of what had been written 
by her husband in the privacy and confidence of the 
marital relation, and the use of it against the husband 
in this case was just as much against the policy of the 
law, because as fully within the reason for it, as would 
have been a disclosure of what he had said to ber iu 
confidence and privacy of the marriage relation. 

The case of Selden v. State, 74 Wis. 271, was a prose- 
cution of a person for perjury, who, in a proceeding 
against his wife for divorce, made affidavit he did not 
know her place of residence; and the question on the 
trial was whether letters written by him to her pend- 
ing proceeding for divorce, showing he did know her 
place of residence, and which she had placed in posses- 
sion of her attorney, were competent evidence against 
him in thecriminal trial. Applying the rule mentioned 
it was then held that the letters being confidential 
communications, not even the address on the envel- 
opes could be used as evidence against the husband. 
And in support of the ruling in that case numerous 
decisions of English and American courts are cited. 

In our opinion admission as evidence in this case of 
the letter written by appellant to his wife was an 
error prejudicial to his substantial rights, and the judg- 
ment is reversed for a new trial consistent with this 
opinion. 

——_> __—_ 


TRESPASS FOR PERSONAL INJURIES—MED- 
ICAL EXAMINATION OF PLAINTIFF. 


PENNSYLVANIA SUPREME COURT, NOVEMBER 4, 1893. 


DEMENSTEIN V. RICHARDSON. 

In actions for personal injuries, the court, upon proper cause 
shown, may order before trial a medical examination of 
the plaintiff. 

The suitor puts his person in evidence when he makes such a 
claim, one has no more right to refuse a proper examina- 
tion of it than he has to refuse to show the books by which 
he expects to make out his claim. 


ULE to show cause why plaintiff in trespass for per- 
sonal injuries should not submit to medical ex- 
amination. 


M. J. O'Callaghan, for defendant. 


Maawell Stevenson, contra. 


Brppte, J. The plaintiff in her statement seeks to 
recover $10,000 damages from the defendant for iuju- 








ries sustained at her hands, from the * result of which 
she underwent great puin and suffering, and doth stil] 
undergo great pain and suffering, and has been and jg 
prevented from attending to her ordinary business af. 
fairs.’’ 

The defendant has taken ‘‘a rule to show cause why 
the plaintiff should not submit the arm which she al- 
leges to have been injured by the defendant to an ex- 
amination by a surgeou or physician, iu the presence 
of her own doctor, and of such friends as she may 
think proper to have present.” 

The right of the court to make such an order is de 
nied by the plaintiff, and the question therefore arises 
whether a court exercising common-law powers, and 
equity powers under common-law forms, has such a 
right. 

The question has been variously decided in the State 
courts, aud once adversely to the right in the Supreme 
Court of the United States (Union Pacific Co. v. Bots- 
ford, 141 U.S. 260), with a strong dissenting opinion 
by two of the judges. It does uot appear to have been 
considered by the Supreme Court of Penusylvania. 

Judge Gray, in delivering the opinion of the Su- 
preme Court of the United States in the case 
already quoted, says: “This is not a question 
which is governed by the law or practice of the 
State in which the trial is had. It depends upon 
the power of the national court under the Cousti- 
tution of the United States.”’ The opinion is of course 
entitled to the highest consideration, but isin no way 
binding upon us. In our lower courts the question has 
frequently arisen in cases of this character, which of 
late have constituted so large a portion of our busi- 
ness. As far as we are aware, in no case has the exer- 
cise of this power been refused. In Lawrence v. Keim, 
45 Leg. Lutel. 434, it was granted by the Court of Com- 
mon Pleas, No. 2. In Harvey v. Traction Co., 2% 
W. N. 231, by No. 4. In Ackroyd v. Railroad Co. 
(unreported), by No. 3, as also in McCormick v. Trac- 
tion Co. In Hess v. Railroad Co., 7 C. C. 565, tried in 
Erie county, the exercise of the power is justified in an 
able opinion by President Judge Gunnison. 

Iu our opinion, the exercise of the power is essen- 
tial to the administration of justice. While we do not 
pretend that we have the right to order a citizen to 
submit to # surgical examination against his will,wedo 
pretend that when a citizen brings a suit to have heavy 
damages awarded him for an injury, the extent and 
character of which can ulone be determined by expert 
physical examination, his case will not be permitted to 
proceed until he submits to it. A suitor who alleges 
that he has had his ribs fractured by the violence of 
the defendant, cannot be allowed to gain his suit by 
refusing to take off his coat. Whether this is required 
of him in the court-room or in an adjacent room, dur- 
ing the trial or before the trial, is a mere matter of de- 
tail. The necessary examination can be made by an 
expert before the trial, with much more care aud with 
much less expyusure than in a public court-room. The 
suitor puts his person in evidence when he makes such 
acluim, and bas no more right to refuse a proper ex- 
amination of it than he has to refuse to show the books 
by which he expects to make out his claim. It is an 
essential part of the cross-examination in both cases. 

By the common law, whenever the interests of jus- 
tice required such an examination, it was ordered. 
The writ ‘de ventre inspiciendo’’ was granted when- 
ever a widow feigned to be with child, when she was 
to be capitally executed, or when it was suspected that 
there might be an attempt to defeat the rightful suc- 
cession to an estate. And in that case the proceed- 
ings were taken against the party whose examination 
was ordered, while here the suit is brought by the 
party herself, who claims damages and refuses inves- 
tigation. In our day it is the ‘‘Spine,”’ for injuries to 
which millions have been recovered, aud which, from its 
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great pre-eminence in this line, is known to suitors as 
“The Railway Spine.” Even with all the skill which is 
applied to an investigation of an alleged injury to that, 
the suitor can often set science at defiance. With in- 
vestigation refused, any defense to an alleged injury 
to this part of the person would be hopeless. 

The rule in this case is made absolute. 


—_-——— + ———_ 


RABBINICAL DIVORCE. 
SUPERIOR COURT OF THE CITY OF NEW YORK, OCTO- 
BER, 1893. 


LESHINSKY V. LESHINSKY. 


A divorce granted by a Jewish rabbi in Russia to persons domi- 
ciled there, being valid in that country, is valid every- 
where. 


— for divorce on the ground of nullity of mar- 
riage. 


N. S. Levy, for plaintiff. 
M. Stiefel, for defendant. 


McApbAmM, J. The parties intermarried at Chicago 
in September, 1892. The plaintiff now seeks to annul 
the marriage on the ground that the defendant had at 
the time a husband by a prior marriage. The first mar- 
riage was celebrated before a rabbi, at Sokolka, in 
Russia, the parties thereto being Israelites. They dis- 
agreed, and, according to the prevailing custom, went 
before the rabbi of the place where they were domi- 
ciled, and were by him divorced, he giving to each of 
the parties what is there called a ‘‘gett.’? The de- 
fendant afterward came to this country and settled in 
Chicago. She there formed the acquaintance of the 
plaintiff, and, after a courtship of five days, the two 
concluded to intermarry. They went te a rabbi, and 
made known their desire. She explained her marital 
status, which proved satisfactory, whereupon the rabbi 
drew up a marriage certificate, called in Hebrew a 
“Kthuba,’’ in which it is recited that the defendant is 
“mitrachta,’’ meaningadivorced woman. ‘his was read 
to the plaintiff, who is also an Israelite, and the *‘ gett ” 
received in Russia was thereupon surrendered to the 
Chicago rabbi, who immediately thereafter made the 
plaintiff and defendant husband and wife. ‘The plain- 
tiff now disputes the legality of the marriage. Its legal 
effect depends upon whether the divorce, or ‘‘ gett,”’ 
given by the rabbi in Russia effectually dissolved the 
first marriage, and this must be determined according 
to the laws of the place where the decree was rendered, 

The evidence proves that the State religion of Russia 
is Greek Catholic, which Church does not recognize 
divorce, considering marriage as asacrament; that the 
government, in consequence, has delegated to other 
confessions of faith the power to grant absolute di- 
vorces to members of their Church, which, under the 
laws of Russia, are valid and effectual for all purposes. 
Being valid there; they are valid everywhere. 7 Law- 
son R. & R., § 3726. The rule is that a divorce regu- 
larly obtained according to the laws of the country 
where the marriage is celebrated, and where the par- 
ties are domiciled (both ingredients concurring), will 
be held a complete dissolution of the marriage con- 
tract in every other country (Story Confi. Law, § 201), 
and this whether the ground for divorce be one recog- 
nized as such in this State or not. The act of the rabbi 
in Russia was practically that of an ecclesiastical 
Court, recognized by the Russian government, and 
vested by it with the power of granting divorces to 
Members of the faith domiciled there. The parties ap- 
peared before the rabbi, who heard and determined 
their differences, and by force of his decree, in the 





form ofa ‘‘ gett,’’ both were discharged from their 
marital obligations. Either became at liberty to marry 
again as though single, and a marriage thereafter con- 
tracted on the faith of the rabbinical divorce would 
have been binding if performed at their native town. 
Having been effectually divorced according to the laws 
of Rugsia before leaving that country, the defendant 
left no husband behind when she came to America, and 
was as free to contract marriage here as in the country 
she left. This would seem to follow as a necessary se- 
quence upon logical grounds, legal principles and the 
comity of nations. 

There is nothing in the mode of divorce repugnant 
to our institutions or detrimental to society; on the 
contrary, such matters must be considered fully as 
safe in the hands of the Church to which the parties 
belong asinany judicial branch of the government. 
True, a rabbinical divorce granted here would not be 
recognized as valid (Penal Code, § 376, as amended in 
1893), neither would an absolute divorce be granted in 
this State for incompatibility, abandoument and like 
causes, which furnish sufficient grounds therefor in 
many States ofthe Union. The foreign rabbinical di- 
vores is recognized upon grounds of comity or inter- 
national law (8 Am. & Eng. Enc. Law, 503), while the 
divorce granted in the foreign State for causes not al- 
lowable here is recognized not only on the ground of 
comity, but more particularly that provision of the 
Federal Constitution which declares that full faith and 
credit shall be given in each State to the public acts, 
records and judicial proceedings of every other State. 
U. S. Const., art. 4, § 1. 

It follows that the defendant, at the time of her 
marriage to the plaintiff, did not have another hus- 
band; that the plaintiff knowingly married what the 
certificate calls a “ mitrachta,’’ or divorced woman, 
and that he has no legal cause of complaint. 

The defendant is therefore eutitled to judgment. 


——_>—_—__—__ 


HORATIO SEYMOUR AS AN ORATOR. 


ORATIO SEYMOUR possessed in a large degree 
the qualifications and acquired accomplishments 
constituting an eminent speaker. He hud a perfect 
English education, an intimate knowledge of the clas- 
sics, with the fine taste which that intimacy bestows, 
and a thorough knowledge of history, ancient and 
modern. He had acuteness, rapidity of apprehension, 
patient industry and love of investigation, which the 
most uninteresting subjects comld not discourage, and 
an unerring memory. 

Presiding over all these endowments, giving value to 
them, setting them at work in their proper times and 
places, turning them to the best advantage, was his 
discretion and sound, good sense. Few men ever pos- 
sessed these endowments under all circumstances so 
perfectly and practically as did Horatio Seymour. 

In his speeches he was sparing of the use of orna- 
ments; in themare no more figures, or figurative expres- 
sions than are found in the inimitable letters of Junius 
or in the unadorned, but graceful and pungent sen- 
tences of Swift. There was nothing commouplace in 
his thoughts, illustrations and reasoning. His periods 
are easy and graceful and made up of short clauses all 
uniting in the expression of one leading thought. 

These were some of the equipments that gave Hora- 
tio Seymour his power as a speaker or writer; for he 
was as eloquent with his pen as he was with his lips. 
When he rose to speak, the fascination of a rich, sonor- 
ous voice, and the attraction of bis manner and person, 
at once easy, natural and dignified, the strength of his 
reasoning, the beauty of his illustration and his evi- 
dent oandor enchained the attention of his audience, 
from his exordium to his peroration. 


fed pe Se 











454 _ THE ALBANY LAW JOURNAL. 








During the active period of Mr. Seymour's life, aside 
from his official messages, documents and political 
speeches, he wrote and spoke to the people upon a 
great variety of themes of public interest, such as agri- 
culture, political economy, jurisprudence, biography, 
education and history, particularly as they related to 
his own State. He was frequently called *“‘an intense 
New Yorker.”’ 

Few statesmen of his time knew so thoroughly the 
various interests and exact position of all nations with 
which his own had relations than Seymour. ‘This he 
often exhibited in his speeches and writings. Perhaps 
in no instance was this knowledge more learnedly and 
eloquently exhibited than in his address before the 
State Agricultural Society, September 21, 1869. On 
that occasion his subject was ‘The Contest Between 
American and European Land-Owners.” The ques- 
tiuns discussed in this masterly production were new, 
fraught with intense interest to agriculturists and 
business men of the old and new worlds. His grasp, 
hold and knowledge of it and the flexibility of the rea- 
soning he brougbt to it attracted wide attention to 
both hemispheres. lt was as beneficial to the people 
across the Atlantic as it was to American civizens. 

Mr. Seymour's speech at the commencement of 
Union University, at Schenectady, exhibits the ripe 
classical scholar, the correct and profound historian 
and the experienced statesman. His review of the 
progress of education in this country, of the founding 
of colleges and institutions of learning, his admirable 
history of Union College and reference to the great 
names that adorn its alumni and the advantages of 
classical education render this address a standard pro- 
duction, to be read, not only by scholars, jurists and 
educators, but by business men generally. 

“ When colleges were first founded in this country,” 
he says, * Virginia and Massachusetts were the leading 
States; the star of the Empire State had not then ap- 
peared above the horizon. At that time the wealth of 
the Virginia planters enabled many of them to send 
their suns to the British universities. This injured 
their home iustitutions of learning. Ln Massachusetts 
and in some other of the New England States the tend- 
ency was to go back to the idea of making them re- 
ligious institutions. The government of that colony 
was, as Dr. Chalmers has said, a theocracy. The right 
of voting was confined to church members. They held 
that no man had any political right unless he was a 
Christian, not even then, unless he was the right kind 
of a Christian. The first public change for educational 
purposes in this country, and the first steps taken 
toward a system of cofmon schools, was under the 
direction of the Dutch colonial officials. But the wis- 
dom of Holland not only gave the best teachings of 
their civilization, but it brought to us those who were 
educated in other countries and under other social in- 
fluences, so that from the first the State of New York 
was cosmopolitan in action and sentiment.” 

Perhaps the most fascinating, instructive and elegant 
of all Mr. Seymour's public productions was his speech 
at Schuylerville, on the centennial of Burgoyne’s sur- 
render. It is the best topographical history of north- 
ern and western New York; the best history of the 
position and influence of the Indian tribes, particu- 
larly of the [roquvis, and the best description of the 
influence of Burgoyne’s surrender ever written. 

Gov. Seymour's speech delivered at the unveiling of 
the monument commemorative of the battle of Oris- 
kany is another of his able addresses. The story of 
Oriskany has often been told in history, legend and 
song, but it was left for Horatio Seymour to give it an 
unrivalled description. In this he displayed such a 
mastery over language, such richness of allusion, such 
brilliancy of illustration and such picturesque and 
graphic narration that impartial criticism has given it 
the highest rank in historical literature. 


His historical address at the Oneida county centen- 
nial celebration, at Rome, July 4, 1876, is also a stand- 
ard historical production. His speech on * Linplied 
Powers of the Constitution,’’ delivered to the law 
school of Georgetown University, January 14, 1868, at 
Washington, challenged the admiration of jurists, law- 
yers and schulars. It shows that in the department of 
constitutional law Seymour's knowledge of the scope 
of the Constitution, the extent of the powers conferred 
by it and the euds contemplated by its framers was the 
growth of deep study, mature and careful reflection. 
It shows also that he was an accomp!'ished coustita- 
tional lawyer. 

We have thus referred to afew of Mr. Seymour's 
speeches on themes unconnected with politics. Of his 
political addresses we can only say here that they bear 
the impress of his scholarly mind, the erudition of a 
statesman and the zeal of a great party leader. 

He was a politician in the true and natural sense of 
the word, profoundly versed in the science of govern- 
ment. He was a partisan, indefatigable in sustaining 
the Demucratic party, tu which he had given his alle- 
giauce from his early youth. In this he encountered 
the hatred and malignity which political chieftains of 
a commanding influence and talents always meet. His 
convictions were strong, aud he had no respect for 
trimmers and time-servers. 

Few men ever lived whuse official and political 
careers evoked more bitter and severe criticism from 
political opponents than Horatio Seymour. But the 
purity of his motives was never doubted by candid 
men, for he was upright and honest in the truest sense 
of the word. He may have erred, and probably did; 
he may have been misled by political prejudice or 
party zeal, but never by personal interest, or hope of 
personal aggrandizement. 

These characteristics gave color, tone and effect to 
his political addresses, causing them to be read with 
interest and instruction by political opponents. 

His brief address to the mob who were defying all 
authority, and who were masters of the metropolis, 
plunderers, murderers, assassins, was the offspring of 
patriotism, reverence fur the law, and that calm dis- 
cretion which were inherent in his nature. 

There is a remarkable similitude between the posi- 
tion of Horatio Seymour before that terrible mob and 
that of Lord Mansfield when surrounded by an equally 
infuriated populace, during the trial of Wilkes for out- 
lawry, Juue 8, 1768. 

While attempting to read the decision of the Court 
of King’s Bench iu this case, the mob that surrounded 
the court-house threatened personal violence to Mans- 
field. Around him were ruffians with bludgeons, sand- 
bags and other weapons, who frequently interrapted 
him in reading the opinion. After several futile at- 
tempts to read, being prevented by the howls and 
threats of the mob, he laid down the document, and 
turning to the wild gathering around him, unawed by 
the danger that threatened him, briefly addressed 
them, with such firmness, dignity and discreet elo- 
quence that they very soon dispersed. There was 
something in the manner, bearing and language of 
Mansfield on this occasion which resembled the man- 
ner, bearing and language of Sey mour before the great 
mob in the city of New York. , 

“TI will not do that which my conscience tells me is 
wrong,” said Mansfield, ‘‘to gain the applause of this 
great city, nor will I be coerced by threats of violence 
which you, my friends, upon calm reflection and iu 
your devotion to the majesty of the law, will say is 
wrong. Retire to your homes and reflect before you 
commit crimes that will disgrace you and your country 
forever, and leave the ministers of the law to do jus- 
tice to you and your rights.” 

The effect of this brief speech was magical. The 





mob dispersed and order was restored. 
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Governor Seymour, if possible, stood befure a more 
infuriated mob than Mansfield. Around him was the 
erash of musketry, the clang of alarm bells, buildings 
in flames and death on every side. Then and there the 
oourage, calmness and profound judgment that charac- 
terized him enabled him to achievea triumph in the res- 
toration of peace and order, when there were not arms 
or troops or power enough in the city to enforce obedi- 
ence to the law, or in the least to check the terrible 
movements of the mob. 

As has well been said, *‘ His timely speech and actions 
made the beginning and the end of his efforts to re- 
storeorder. Among his first words were these: ‘I beg 
you to listen to me as a friend, for I am your friend 
aud the friend of your families.’ 

“The enraged people, one and all, quietly listened. 
There was something in Seymour's voice, manner and 
words that smoothed their angry brows, quieted their 
tumultuous rage and brought them to their senses. 
His policy was to gain time for the State and munici- 
pal authorities to act in concert and save the city from 
farther vivlence and bloodshed, and he was successful. 

“The effect of this brief speech, which followed his 

first appeal, alone, in forty-eight hours, and after 
nearly one thousand rioters and citizens were killed 
and wounded, was to restore order and peace.” 
» There are few occasions on record where a speech so 
brief, on an occasion so momentous and terrible, was 
so effectual. Lord Mansfield’s speech, on an occasion 
towhich we have referred, has been applauded for its 
brevity and instantaneous effect. Mr. Seymour's ad- 
dress occupied half the time that Mansfield’s did, on 
an occasion far more appalling, and the effect was 
equally instantaneous. Mr. Seymour spoke in a man- 
ner that adapted all his words to the occasion most ef- 
fectuaily to the end sought to be attained; and this 
end was a triumph. 

The only allusion we can make here to the political 
career of Horatio Seymour is that, like Solon, be de- 
dared what a true democracy was, and, like Publicola, 
healso remembered what it meant in the career of a 
well-spent life aud in the government of the imperial 
State. 

L. B. Procror. 





LEGAL WORTH OF A WOMAN, BY SECTIONS 
AND ENTIRE. 
HAT is the value of a woman; that is, the legal 
value as established by the courts? 

Of course when you are in love you are satisfied that 
the value of a certain particular woman is away up in 
the millions or billions, but a learned judge, if the 
case could be submitted to him, might not place so 
high a valuation on her. He has nothing to do with 
sentiment, and neither has this article. 

#In the slave marts of the old world in ancient times 
beautiful women have brought large sums, but they 
did not begin to be as valuable as some of their sisters 
of/the present day, when taken piecemeul, have been 
adjudged by courts of record. 

t9An arm alone has been valued at $11,250, a wrist“at 
$1,000, a hand at $4,700, a leg at $5,000. 

A woman’s life under the law in many States is 
worth the same as a man’s—$5,000. But that seems an 
absurdly low figure when one considers the figure she 
has been appraised at when taken section by section. ¢ 

A broken skull (not fatal) recently won a verdict for 
$1,000 damages for its owner. 

Shoulders have not been valued quite so high. The 
case of a Mrs. Dudley of England will have to be taken 
48 a criterion. She tried to pass under an archway 
nine feet and nine inches high, while sitting on the top 
of a coach eight feet and nine inches high and the re- 
sult was disastrous to her shoulders. 





Of course she did nvt lose them entirely, but she 
came as near it as possible, and the $500 awarded her 
by the jury may be taken as its estimate of their value. 

A woman’s hand is pretty valuable. Mauy a man 
has given up all he possessed to get one, but that was 
sentiment, not law. An Illinois woman recovered 
$4,700 for the loss of a hand, or at the rate of $9,400 a 
pair. 

This is somewhat more than a woman’s wrists are 
valued at. A Miss Jones, a nurse of Chicago, was paid 
for one fractured wrist at the rate of $2,000 a pair. 

The arm of the woman to-day is worth more than a 
whole woman—and a beautiful one at that—was worth 
in days gone by. Miss Sweely of Buffalo was given 
$3,200 for one, but that was a small figure, and only 
goes to show that the New York arm has not the legal 
value of the Massachusetts arm. 

A Mrs. Shaw of the latter State wus awarded $10,000 
for the loss of one arm and the crippling of another in 
a railway accident. A new trial was secured by the 
railway company and the arms were found to be worth 
$18,000. On the third trial they increased to $22,500, or 
$11,250 each. 

The next time you shake hands with a young lady 
squeeze her hand (if you must squeeze it) gently. Re- 
member that with the hand, wrist and arm you are 
handling about $16,950 worth of personal property. 

The heart, with the possibility of blighted affections, 
unrequited love and ‘‘all that pertains thereto,” asa 
lawyer would say—well, that is the most uncertain, 
variable thing that a court was ever asked to assess 
damages on. 

Quotations for hearts have varied all the way from 
one cent to $45,000 in recent years. Mr. Arbuckle of 
Brooklyn, N. Y., was assessed the latter figure for in- 
juries to ** Bunnie’s”’ heart. 

That may be an exceptional case where the heart 
was particularly valuable, but it is only fair to assume 
that an ordinary, every-day heart that belongs to a 
prepossessing woman and is in fair standing iv the 
community is worth $50,000. 

This is bringing the value of a woman (quoted at 
only $5,000 if killed in a railroad wreck) up pretty high, 
but it does not complete the valuation by any meaus. 

Her spine is worth quite a sum. Damages due to 
falls, etc., have been assessed at various suins. 

A Miss Herz of Connecticut recovered $7,500 for 
damages to one, and a Miss Parks was given $6,958. 

A foot has been held to be worth $4,300, or $8,600 a 
pair, and an ankle that was fractured $1,500. 

Legs seem to be worth all kinds of sums. Two hun- 
dred and fifty dollars was paid for one injured by a 
dog in England, but only $150 and doctor’s bills were 
allowed for one broken in Canada. 

Again however Massachusetts comes to the front 
with a valuation of $10,000 a pair. 

For thighs there is a quotation of $1,000 each. 

From the figures given it will be seen that a healthy 
and personally attractive woman is worth about 
$117,958, itemized as follows: 





, res ee iia doicds tactile adn. mews a 
Pretty valuable, is it not? Remember, too, that her 
cheek, which has not been included in the above table, 
has been held so valuable that a man has been assessed 
$1,000 for touching it with his lips without permission, 
Remember also, young man, that she is worth more 
than you are.—Chicago Tribune, F 
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A MODERN PORTIA—HOW MISS DANGER- 
FIELD ROUTED HER OPPONENTS. 
ISS FLORENCE DANGERFIELD can give the 
public an idea of what the New York woman at 
the bar is going to be like. She knows what it is to 
muke learned counsel tremble and timid witnesses 
shake in their boots. 

Miss Dangerfield argued a case the other day, which 
“came off,’’ as the meu say, in the moot court of the 
New York University. There was a room full of men 
present, and six mighty ‘ briefs’’ were prepared on the 
case. Miss Dangerfield was on the winning side. 

**Opposed counsel” consisted of a red-haired man 
with strong convictions, a lank law student with a six- 
feet-four altitude and ministerial air, and still another 
enterprising debater, who hoped to turn the tables in 
favor of the unhappy defendant. 

Miss Dangertield had the opportunity of a life-time. 
She wore a green dress with lavish trimmings, and the 
case was half won. She has the complexion that is 
usually associated with her native hills up in New 
York State and blonde hair that is long enough to sit on. 

After remarking ‘“ Your Honor” in the most un- 
concerned and even soprano voice, and making some 
respectful but entirely unagitated allusions to * learned 
counsel on the otber side,’’ Miss Dangerfield plunged 
into the debate. 

It appeared that John Williams had sued the Hud- 
sov River Transportation Company for fifty barrels of 
damaged flour. A low tide—-the subsiding of a loaded 
sloop—a projecting beam—a big hole knocked in the 
boat—an iurush of dirty Hudson waters into the fifty 
barrels of flour—that completed the tragic story. The 
red-haired man with strong convictions, the learned 
counsel with clerical mien and the other opposed coun- 
sel all put in a technical defense which the law-bouks 
index as the “act of God.” 

Miss Dangerfield endeavored to lift the responsibil- 
ity for the damaged flour from the Almighty, and to 
make the transportation company pay for it instead. 
She cited cases and re-cited cases, and gravely defined 
the act of God as laid down by the laws of Texas and 
New Jersey. Then she classified the transportation 
company asa “cowmon carrier of public goods,”’ and 
outlined the carriers’ liability from the flood up to 
date. She alluded tothe “lines of judicial decisions,” 
and talked learredly about ** combinations of causes, 
among which there must be a proximate or predomi- 
nant cause.’’ She convinced all present by a powerful 
course of logic that * it was not in the nature of tides 
to bore holes in the bottom of boats.’* 

It began to look as if things were coming her way. 

Then there were harrowing tales of collisions and 
explosions and sinking ships and rotten wharves and 
highway robberies, in allof which the Almighty was 
supposed to have had a finger. 

The law had said so, and cases were cited to prove it. 
Decisions and cverruled decisions were fired like hot 
shot between tiie male counsel on both sides. The am- 
munition of Miss Dangerfield’s smiles, enhanced by the 
precision with which she rose to pvints of order when 
feminine tact thought it necessary, proved the most 
powerful argument in the case. 

The opposed counsel were beginning to look weary. 

A great many points of order and obiter dicta had been 
elaborated upon, when at last Miss Florence arose for 
a final broadside. 
@ Sbe held that the “common carrier was an insurer 
of all the goods he undertook to carry ;’’ that the com- 
mon law had always presumed against the common 
carrier, and then she quoted Smith’s Leading Cases, 
that “the act of God included only vivlent, uncon- 
trollable and inevitable acts of nature, such as could 
not possibly be averted by human forethought and pre- 
caution.” That settled it. 








“Out of sight!” whispered an enthusiastic male sty. 
dent by her side. 

“Do you know,” remarked the judge, “‘ that young 
woman almost upset the serene composure of the 
bench.”’ 

Miss Dangerfield is a New York girl, and was born 
in acountry town near Buffalo. She prepared for Vor. 
nell University, and then came to New York to study 
law under the auspices of the Woman’s Legal Educa- 
tion Society. 

Her success has been marked, and so great is her 
popularity that she was elected president of the junior 
law class, comprising about one hundred men, for the 
entire past year.—New York World. 





+ 


IS A WIFE ONE OF HER HUSBAND'S RELA- 
TIONS? 
T is not often material whether she can be techni- 
cally termed such or not, but Michigan has a statute 
which the Supreme Court will sooner or later be called 
upon to construe, and in doing so this question willbe 
one of the first to decide. One section of the chapter 
upon wills provides (How. St., §5812): ‘* When a devise 
or legacy shail be made toany child or other relation 
of the testator, leaving issue who shall survive the tes- 
tator, such issue shall take the estate so given by the 
will, in the same manner as the devisee or legatee 
would have done if he had survived the testator,” ete. 
The question was very recently submitted to the pro- 
bate judge of Kent county, and until ruled upon by a 
higher court the decision of that tribunal is entitled to 
considerable weight. By the will of Seth Holcomb the 
sum of $4,000 was bequeathed to Lucy Ann Holcomb, 
his wife, as a specific legacy. Lucy Ann Holcomb died 
before the testator, but the will was left unchanged. 
Jobn W. Holcomb was the sole beir of both parties. 
The residuary clause of the will gave the balance of the 
estate to two minor children of John W. Holcomb. 
The latter filed his petition in Probate Court, alleging 
that he had looked after his father’s estate for several 
years prior to his death, without compensation, the 
understanding between them being that the legacy left 
to the wife went to John as her sole heir at law upon 
her decease, instead of falling into the residuary es- 
tate, and that he would be thus compensated for his 
services. The court was asked to sv construe the stat- 
ute above quoted. The court took another view how- 
ever, and after reciting the facts above stated, conclu- 
ded: ‘The only question is, whether a wife can be 
considered to be a relative of her husband, it being 
considered that otherwise the legacy in question would 
lapse and fall into the residuary estate. The court is 
of the opinion that the term ‘‘ relative” applies only 
to relations by consanguinity, and that therefore the 
wife is excluded. * * * The petition is therefore 
dismissed.’’ This precise question has not, to our 
knowledge, been before the Supreme Court, and is 
therefore a novel one in this State. Although at first 
thought the correctness of the holding may be ques- 
tioned, yet the meager decisions and authorities upon 
the subject sustain the opinion of the probate judge. 
See Estey v. Clark, 101 Mass. 36, 38; 2 Woer. Am. Law 
of Adm. 939; 2 Wms. Exrs. 1118; Schoul. Wills, § 537.— 
Michigan Law Journal. 


———___—__—__ 


CURIOUS STORY OF A SAVINGS BANK DE- 
POSIT. 


VERDICT for $544.88 in favor of Mrs. Caroline A. 
Peed, and against the Savings Bank of Baltimore, 

in the Superior Court, recently, involves a curious 
story. In August, 1864, Mrs. Peed deposited in the 
bank $385 in the name of Tobias York, a small boy 
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whom she had taken toraise, the deposit being made 
subject to her order. From time to time she drew 
sums of money from the bank, until 1870, when she 
put the book away, thinking the deposit had been 
nearly exhausted. She overlooked the book and for- 
got all about it, until about a year ago, when she was 
notified to bring it to the bank and have the interest 
and dividends entered. On taking it to the bank she 
found that only $85 was left of the original deposit, 
but the sum to her credit was $544.88. Payment of this 
amount was refused her on the ground that the money 
belonged to Tobias York,whom Mrs. Peed has not seen 
for twenty years. Mrs. Peed thereupon instituted suit 
forthe money, claiming that it was hers originally, and 
that she had never intended to make a gift of it, but 
had deposited itas she did for her own convenience. 
Counsel for the bank claimed that the money was not 
hers originally, and thateven if it had been, she had 
made such a gift of it as to deprive ber of its owner- 
ship. Judge Ritchie instructed the jury that if they 
found from the testimony that the money originally 
belonged to Mrs. Peed, and that at the time she depos- 
ited it she had no intention of giving it away, but de- 
sired to retain possession and control of it fur her own 
use, then their verdict must be for her. Thomas Ire- 
land Elliott was counsel for Mrs. Peed and George R. 
Willis for the bank.—Bultimore Sun. 


FEMALE LAWYERS’ CLERKS. 


LITTLE knowledge, so the saying goes, is a dan- 

gerous thing. But on the principle of half a loaf 
being better than none, [ really do think it would be 
distinctly an advantage to girls who either have to 
earn their own livelihood, or women who are to inherit 
property and money, to pass a couple of years ina law- 
yer’s office, and serve as clerks before they launched 
forth upon the world. They would pick up so much 
knowledge which would be useful to them in after 
days. I was talking to a very successful young busi- 
ness man only last week, and chanced to ask him where 
he gained his almost universal insight iato most things. 
“Lawyer's office,” he replied. ‘‘I had astoolin one 
for two years after I left school, and I picked up a lot 
of useful knowledge about people and things before I 
ventured to toddle out into the business world.” 
America is in advance of us in having women law- 
yers. There are many, I believe, in the New World, 
and [ see no reason why the legal profession in Eng- 
land should not be followed by my sex with advantage. 
Perhaps we should shine better, though, as barristers 
and queen's counsels. Many of us, in the privacy of 
our homes, in all matters touching upon our domestic 
uffairs, are very expert in the art of cross-examination ; 
therefore, [ fail to see why we should be less skillful at 
the bar. We should most of us look remarkably well 
inour “silk”? too. I have heard of juries being de- 
cidedly influenced by the becoming attire of ladies in 
court, and learned judges also, for the matter of that, 
I believe are not wholly indifferent to the fascinations 
of feminine dress; and what attire, let me ask, could 
be more becoming than a barrister’s gown and tasteful 
white falling tie? Lam not quite certain about the 
wig. But, stay! We could have our white wigs grace- 
fully curled & la Duchess of Devonshire, and should 
most assuredly wear powder and patches; and in 
course of time we could relieve the sombreness of the 
court by introducing rich-oolored brocade robes, such 
as Ellen Terry douned at the Lyceum as Portia, De- 
pend upon it, should we women elect to study for the 
legal profession, and break through the high barrier 
which at present surrounds the bar, we shuuld havea 
Most enjoyable time. How merciful, too, we should 
be to our own sex wheu their lovers selected us to con- 
duct the breach of promise cases brought agaiust them, 








and their husbands singled us out for divorce cases! 
And when we arrived at the wearing of the judicial 
ermine all the prisons in the country would want new 
wings on the female sides.—Sala’s Journal. 








WIDOWS NOT FAVORED. 
. 


|’ is generally supposed that women are practically, 
although not theoretically, favored in the law. A 
New York judge once justified a very doubtful ruling 
on a question of evidence in a railroad accident case, 
on the ground that “this court will always lean 
strongly toward the widow.” But it seems that widows 
are not quite soleniently viewed in South Carolina; 
for in Herndon v. Gibson, 178. E. Rep. 145, the Su- 
preme Court held, that where on a mortgage sale of 
lands a widow, dependent upon the property for her 
support, requested the by-standers not to bid against 
her, and she bought in the premises without opposition, 
the sale was void. It seems to have been differently 
held in Woody v. Smith, 65 N. C. 116, in the absence 
of proof that the auctioneer connived with the widow. 
But this is only one of a considerable number of radical 
differences between the Carolinas in legal notions. 
The American Law Review observes on this case that 
“the Supreme Court cannot compel the people of 
South Carolina to bid against a widow in humble cir- 
oumstances,’’ and asks, “* How many successive sales 
will the Supreme Court set aside for that reason?” 
Now, we should arrange on the second, if not on the 
first, sale to have some of the widow’s friends—say 
some of the **mourners” or contingent second hus- 
bands—make a few modest bids in opposition, and 
privately coax off other bidders. That is what we 
should do if we were counsel fur the widow; but quite 
unfortunately we cannot be everywhere at once, and 
act for all the distressed widows in the country. By 
the way, a quite interesting chapter might be written 
on “The Law of Widows’’—say by Mr. R. Vashon 
Rogers. Of course, the writer should weed out all 
the law pertaining to married womeu.—Central Law 

Journal. 
no 


A JURY REBUKED. 


PP FINLETTER has a way peculiarly his own 

of tearing away the shell and getting at the kernel 
where justice lies hid. In asuit brought before him 
for damages for personal injuries resulting from an 
accidental fall the jury gave the plaintiff a verdict for 
$1,000, in spite of the fact that no evidence had been 
submitted to prove negligence or responsibility on the 
part of the defendant. This was too much for the 
learned judge, and he thundered: 


Gentlemen of the jury, you have, by your verdict, attempted 
to do that which the great government of the United States 
could not do. You have, by your verdict, attempted to take a 
man's property from him without any evidence upon which to 
base such a verdict. There was only one witness on behalf of 
the plaintiff from whom you could draw an inference in his 
favor, and that witness, for the past five months, has been an 
inmate of the House of Correction, and was drunk on thestand 
yesterday, a fact which you could not fail to notice. 





Brushing aside the explanation of a juryman that he 
had only considered the testimony given by plaintiff 
and defendant, the judge concluded: 


When you go home, tell your families and neighbors that not 
even a jury can take a man’s property from him without such 
facts as would justify an honest verdict. I shall set your ver- 
dict aside. 


From his youth up Judge Finletter has been a lover 
of fair play; and some of the ‘‘ short cuts” which he 
takes across lots in dispensing justice are illustrative 


of his strong common sense and rugged mauliness.— 
Philadelphia Record, Nov. 17. 
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HARVARD'S SCHOOL OF INTERNATIONAL 
LA W. 
HF development of the study of international law is 
one of the most interesting signs of historical 
growth in Harvard College. Until last year the courses 
had been somewhat meagerly attended, if the registra- 
tion then is to be compared to the registration now. 
This term the elementary course in diplomacy, entitled 
“Government and Law 4,” has been elected by seventy- 
three students. Last year the number was between 
thirty and forty. 

The origin of the study of diplomacy as a regular 
feature of the college course dates back to the war 
time, when Prof. Henry W. Torrey was McLean pro- 
fessor of history. It was then made a part of the gen- 
eral historical study. and had no special importance of 
itself. To-day diplomacy has a special field, and 
under the direction of Dr. Freeman Snow, who took 
the course when Prof. Torrey was made emeritus, in 
1886-7, it has branched out until it now covers three 
courses, not only in the theory of international law, 
but also in the more specific subject of historical 
growth. Besides these, there is an advanced course in 
theory, which is open only to students who have taken 
the elementary course, and also an interesting course 
on “American Diplomacy.” There are only two or 
three American colleges which have such an extended 
range of courses on “ International Law.’’ As regards 
the advanced course, that is unique. 

Dr. Snow, who was graduated from Harvard in 1873, 
and who afterward became assistant prefessor of his- 
tory and international law at the Annapolis Naval 
Academy in 1873-6, has made an exhaustive study of 
his subject in Paris, Berlin, Heidelberg and London, 
and is now an authority in his chosen work. A recent 
interview with him brought out his reasons for the 
great interest in the growth of diplomacy at Harvard. 
He says that the Clayton-Bulwer treaty of 1850, with 
the subsequent developments in the relations of the 
United States with South American countries, has had 
a direct effect in stimulating the interest of the Ameri- 
can people in the subject. Our intercourse with other 
countries, and the recent fisheries dispute, the Itata 
case, and the present popular interest in the Brazilian 
troubles, have had, and are having, a tremendous ef- 
fect in turning the American poople to an intelligent 
research regarding the principles upon which the law 
of nations is based. That one elementary course in 
Harvard College should grow in one year from thirty 
students to seventy-three is evidence that the college 
men are reading the news of the day, and thereby be- 
coming stimulated to work in newer and broader fields 

The International Law Club, which has been in ex- 
istence only since 1890-91, has become one of the most 
valuable organizations. The elections for the new year 
were held this week, and J. T. Kilbreth, '94, was 
chosen president, with Lincoln Davis, ’94, vice presi- 
dent. The first seven from this year’s class in diplo- 
macy were taken on at the first meeting. 





>. — 


HOW TO GET INTELLIGENT JURORS. 


HE advice of Judge Pryor, of New York, to the 
jurors in a recent case to read the newspapers re- 
minds us of an incident in the life of the late Gen. A. 
C. Niven, when he was defending a man indicted for 
murder in the adjoining county of Orange, fifteen or 
twenty years ago. The General reversed the usual 
practice, and rigorously excluded by challenge every 
man from the jury who had not read the papers con- 
taining the fullaccount of the killing, declaring that 
he wanted only intelligent men on the jury. He won 
the case and cleared the man. 
In this county, some four years ago, counsel in a case 








examined and re-examined jurymen, as they were 
called, until they succeeded in getting a jury who swore 
they had neither read nor heard any thing about 
the matter in issue, one member asserting that he took 
no papers, had never taken any, and didn’t want to 
take any, and that he bad never read any thing about 
the case, although it had been published and com. 
mented upon in every paper in the county. The jury 
decided the case by beating the side whose lawyer had 
made the most persistent efforts to get a jury of know. 
nothings.—Monticello Watchman. 


—__¢—__—__— 


FILLING VACANCIES IN THE CONSTITT. 
TIONAL CONVENTION. 


HE Albany Times-Union, in an article on the qnes- 
tion of how vacancies in the coming Constitutional 
Convention may be filled, says: ‘‘ If there shall be any 
vacancies, they can only be filled by special elections, 
Section 7 of the amended act to provide for a conven- 
tion to revise the Constitution (chap. 8, Laws 1893) says 
that, ‘In case a vacancy occurs by reason of death, reg- 
ignation or otherwise, of any district delegate so 
elected, the same shall be filled at a special election in 
the same manner as a vacancy in the office of a State 
senator, and all the provisions of law relating to spe- 
cial elections, so far as the same are applicable, shall 
apply to the cases of vacancy in the office of district 
delegate herein provided for, except that nothing 
herein contained shall limit the time within which such 
election shall be held under this act. And in casea 
vacancy occurs in the office of delegate-at-large, by 
reason of the death, resignation or otherwise, of any 
such delegate, the same may be filled, if the conven- 
tion so direct, by special election, in the same manner 
as a vacancy in the office of a State officer.’ So it will 
be seen that there is to be no way of filling a vacancy 
in the convention except by special election. The only 
difference is that when there is a vacancy in the seat of 
a district delegate it must be filled by a special elec- 
tion, while ifa vacancy occurs in the case of a dele- 
gate-at-largé, the convention is to decide whether such 
vacancy shall be filled or not, but if it is to be filled 
a special election will be required.”’ 


———$$_$_$_$ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ACCIDENT INSURANCE—DISABILITY.—Under an ac- 
cident policy insuring one against loss of time result- 
ing from bodily injuries effected through external vio- 
lence and accidental means, *‘ which shall, independ- 
ently of all other causes, immediately, wholly, and 
continuously disable” the insured ‘‘ from transacting 
any kind of business pertaining to his occupation,” the 
insurance company is not liable to the policy-holder for 
loss of time resulting from physical injury, when it af- 
firmatively appears that thirty days elapsed from 
the time the injury was received before the insured 
was disabled so he could not attend to his business; 
that he, being a merchant, was probably in his store 
every day during this period, giving more or less atten- 
tion to his business, and did not till the end of that 
period abandon allattention to thesame. Williams v. 
Preferred Mut. Acc. Ass’n (Gu.), 17 S. E. Rep. 982. 


-ALIENS—WHO ARE.—A foreign-born resident of the 
United States, who has merely declared his intention 
to become a citizen, but has never complied with any 
other provision of the naturalization laws, is none the 
less an alien because of the fact that the Constitution 
and laws of Minnesota, wherein he resides, have con- 
ferred the elective franchise and other privileges of 
vitizeuship on foreign subjects who have declared theif 
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intention to be naturalized, and that he has actually 
yoted for member of Congress and State and county 
officers. City of Minneapolis v. Ruem (U. 8. Cire. Ct. 
App.), 56 Fed. Rep. 576. 


ASSIGNEE BOUND BY ULTRA VIRES ACT.—The Su- 
preme Court of Oregon, in the late case of Re Pendle- 
ton Hardware & Impt. Co., 7 Nat. Corp. Rep. 28, de- 
cided that an assignee of a corporation for the benefit 
of creditors cannot refuse payment for goods, the pro- 
ceeds of which form a part of the assigned estate, on 
the plea that the corporation was not authorized to 
deal in the goods sold to it. The assignee is subject to 
the same obligations, and must pay all such claims 
which could have been enforced against the debtor be- 
fore the assignment. 


ATTORNEY—SERVICES—NEGLIGENCE.—It is not un- 
professional conduct on the part of an attorney to 
bring an action on a just claim against a non-resident, 
and serve summons by publication, when employed 
to do so, with the hope that possibly the defendant 
therein will pay the judgment obtained, on its being 
sent to the place where he resides, though such attor- 
ney knows such action cannot be maintained for want 
ofjurisdiction. But if the attorney advised his client 
in such case that the service by publication was good, 
and a valid judgment could be obtained, such attorney 
cannot recover for services rendered therein. Hinck- 
ley v. Kruy (Cal.), 34 Pac. Rep. 119. 


DEED—DELIVERY.—Where a deed is duly executed 
and delivered to a third party in the life-time of the 
grantor, to be delivered after his death to the grantee 
named therein, it will be held a good delivery on the 
happening of the contingency, and to relate back so to 
divest the title of the grantor by relation from the first 
delivery. Hueg v. Haeg(Minn.), 55N. W. Rep. 1114. 


EvIDENCE—OF MARRIAGE.—A decree dismissing a 
bill for divorce on the ground that there had been no 
marriage, will not be disturbed where no marriage 
ceremony was ever performed, and there is evidence 
that the parties, though living and passing in society 
as husband and wife, on various occasions stated, for 
the purpose of showing that such was not their rela- 
tion, that they were not married. Van Dusanv. Van 
Dusan (Mich. Sup. Ct.), 56 N. W. Rep. 234. 


HUSBAND AND WIFE.—The petitioner, who is now, 
and always had been, a domiciled British subject, mar- 
ried the respondent, an American lady. Soon after 
marriage she went to America ona visit to her mother 
and never returned, though the petitioner wrote, ask- 
ing her todo so. He was afterward served with a ci- 
tation for divorce, at the instance of his wife, in an 
American court, but took no steps to defend the suit, 
in which a decree was pronounced, dissolving the mar- 
riage. The respondent subsequently went tbrough a 
ceremony of marriage with the co-respondent. Held, 
that the American decree was bad for want of juris- 
diction, as the domicile of the wife became British on 
her marriage with the petitioner, and that the peti- 
tioner was entitled to a decree for divorce on the 
ground of bigamy. Green v. Green, 68 L. T. Rep. 261. 


InFANT.—Infants contingently entitled to a share of 
residue can be allowed maintenance out of the income 
thereof until one of them attains a vested interest. 
Adums v. Adams, L. R. (1893), 1 Ch. 829; 62 L. J. Ch. 
266; 41 W. R. 329. 


OFFICE AND OFFICERS—REMOVAL.—The removal of a 
district attorney and marshal was ordered by the 
President-during a vacation of the Senate, and before 
the expiration of the four-years term for which they 
Were appointed, but they refused to surrender their 
Offices. Subsequently, on the assembling of the Dis- 
trict Court, the new appointees to these positions pre- 
seuted commissions sigued by the President and at- 





torney-general, and demanded recognition. Held, that 
the court could notin this informal manner pass upon 
the question whether the President has power, in va- 
cation of the Senate, to remove officers whose terms 
have not expired, but until the question was deter- 
mined by a direct proceeding for that purpose, would 
presume that the executive had acted within his con- 
stitutional power, and would recognize the new ap- 
pointees. Jn re O’ Neal (U. 8. Cire. Ct., Dist. Ala.), 57 
Fed. Rep. 293. 


PARTY WALL.—One of two joint owners of a party 
wall has no right to tear it down and rebuild it for the 
purpose of erecting a new building of a different kind, 
requiring a deeper foundation, without the consent of 
his co-owner; and he cannot so change the portion of 
the wall not used by sucb co-owner, where, upon re- 
building the wall, it must, under public-building rules, 
be made shorter and with recesses for light and air not 
in the original wall. Partridge v. Lyon (Sup. Ct.), 21 
N. Y. Supp. 848. 


REFERENCE—EXAMINATION OF LONG ACCOUNT. —An 
action for a specific and liquidated sum alleged to 
have been retained, in violation of the contract, by de- 
fendants, from moneys collected by them as plaintiff's 
attorneys, is an action on contract, in which an order 
of reference for the examination of along account, un- 
der Revised Statutes, section 2864, is proper, rather 
than in tort, though the complaint alleges that defend- 
ants “have wrongfully converted the same to their 
own use.”’ In such case, plaintiff having pleaded issu- 
ably to defendants’ counter-claim for services other 
than those rendered in collecting such moneys, without 
demurrer or motion to strike, she is estopped from 
claiming the action to bein tort, in which such refer- 
ence would beimproper. Van Oss v. Synou (Wis. 
Sup. Ct.), 56 N. W. Rep. 190. 


WATER COMPANIES—INSUFFICIENT SUPPLY OF WA- 
TER.—The case of Eaton v. Fairbury Water-works Co., 
56 N. W. Rep. 201, decided by the Supreme Court of 
Nebraska, involvesa modern problem regarding the 
liability of water companies for insufficient supply of 
water at fires. The decision is that a provision in the 
ordinance of a city granting a franchise to supply wa- 
ter to the city requiring that *‘the grantee shall con- 
stantly, day and night (except in case of an unavoid- 
able accident) keep all fire hydrants supplied with wa- 
ter for instant service, and shall keep them in good or- 
der and efficiency,”’ did not confer upon the owner of 
property destroyed by fire a right of action against 
said grantee on account of its failure to furnish water 
as stipulated, although thereby the loss by such fire 
would have been obviated. Under such circumstances 
such grantee is not liable by reason of assuming the 
functions which might properly belong to the city, for 
the reason that, under the facts stated, the city, if 
performing the same functions, would not be liable. 


WILLS—JOINT LEGACY—ACCRETION AMONG THE USU- 
FRUCTUARIES.—A bequest of real property was made 
to three ladies, ‘‘conjointly and in equal shares, to be 
enjoyed by them during their natural life, and after 
their decease to their children, respectively,’ and if 
two of the three persons should die without children, 
the property was to go and belong tothe child or chil- 
dren of the survivor in full and entire property. One 
only of the usufructuaries (the last survivor) was mar- 
ried and had achild. The court unanimously affirmed 
the judgment of the court below, which held that there 
was accretion among the usufructuaries, and that the 
heir was excluded from the usufruct as long as any of 
the usufructuaries survived. The contract in question 
was not void, there being no error in fact or in law in 
respect thereof, and in any case error to be a cause of 
nullity in a contract must be absolute and unquestion- 
able. De Hertel v. Roe, Moutreal, Oct. 2, 1893, Q. B. 
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NOTES. 
NEW newspaper in Missouri has placed at the head 
of its local columns the couplet: “I know not 
what the truth may be; [ tell it as ’twas told to me.” 
In a short time that newspaper will learn that there 
are advantages in verifying statements before publish- 
ing them. 


Not long ago a Kansas justice decided that the Con- 
stitution of the United States is unconstitutional! 
The clamor of Populist jays and the yawp of silverite 
jabberwocks are shamed into silence when sounds the 
Kansas jack his loud bazeo.—Superior ( Wis.) Leader- 


Mrs. Tel Seno, a Japanese lawyer, is said to be the 
only feminine member of the bar in the land of the 
Mikado. She was educated in England. In addition 
to actively following the duties of her profession she 
takes. a great and practical interest in the welfare of 
her sex, and has founded a training school for women. 


Recently R. B. Graham, a justice of Elizabeth, W- 
Va., and several other prominent citizens of that 
neighborhood, were indicted for bribery. At Parkers- 
burg, on November 11, Judge Boreman discharged 
them all, saying that the West Virginia statute does 
not make it an offense to give a bribe, and only makes 
it an offense to receive the same. 


After Justice Field, who is already eligible, there 
will be no member of the Supreme Court eligible for 
retirement until 1898, when Justice Gray will have 
reached his seventieth year. Justice Harlan will be 
seventy in 1903. Both of them bave served more than 
the required ten years. Chief Justice Fuller will be 
seventy years old in 1903, and he will have served fif- 
teen years at that time. Su 


Capt. William R. Patterson of Baltimore says he 
onee took the Rev. Mr. Powell, then pastor of a Uni- 
versalist church in Baltimore, before Judge Hugh L. 
Bond for naturalization, he being a native of England, 
and, in response to the usual inquiry whether he knew 
him to be a man of good moral standing in the com- 
munity, said that he would suppose so from the fact of 
his being a minister of the Gospel. ‘‘Capt. Patter- 
son,” said the judge, “that does not always follow.’ 


Associate Justice Charles E. Fenner of the Supreme 
Court of Louisiana has tendered his resignation, being 
desirous of resuming the practice of law, which is at 
once more remunerative and in some ways more con- 
genial to his tastes. He was first appointed to the 
bench in 1880, and he is now the senior member of the 
court in consecutive service. His present term will 
not end until 1896, and it is conceded in the State that 
he would receiveand merit reappointment should he 
remain upon the bench. 


It is not often thata judge is condemned in costs in 
the very court over which he presides. This novel ex- 
perience has come to the Juge de Paix, or County 
Court judge, of Commentary, near Montlucon. The 
judge, M. Bouchard, had a dispute with his baker 
about an account, and the baker took out a summons 
against him. When the case came on for hearing, M. 
Bouchard stepped off the bench and begged his substi- 
tute to decide it. The substitute did so, and the result 
was that the judge was ordered to pay the amount in 
dispute, together with the costs of the proceedings. 


The question is sometimes asked, who is the leader 
of the Philadelphia bar. Any one outside might have 


to think some time to solve the query, but almost any 
well-posted lawyer in town could answer off-hand. Al- 
though he is but little at his office now, devoting more 
aud more of his time to his domestic life, which is very 











happy and beautiful, and to reading, which he loves go 
much, George W. Biddle is acknowledged by judges 
and the ablest counsellors as occupying the emeritus 
position in acumen, judgment and ability among the 
very foremost members of the legal fraternity in thig 
city.—Philadelphia Times. 








A story is told of a trial justice in a small town not 
far from Worcester, Massachusetts, which illustrates a 
great regard for decorum. ‘There was a question of 
surety in a liquor case, and the man who was to go bail 
for the prisoner came into the court-room—which, by 
the way, was the justice’s law office, with his hat on, 
The woolsacker arose in indignation, and ended a 
severe lecture on the proprieties by saying: “I do not 
care, sir, if you are a millionnaire. I will allow no man 
to act as surety who has so little sense of decency as to 
wear his hat in acourt-room.’’ And the unlucky pris- 
oner had to send for other bail. 


The late Judge Bond of the Fourth United States 
Judicial District, who died recently, was of bigh char- 
acter, and a most agreeable man socially; but on the 
bench he was a terror. He was an ardent republican, 
receiving his appointment during the reconstruction 
period in 1870. Judge Bound always resented the pres- 
ence in court of any one who showed the slightest 
trace of drink. One day, while he was sitting at 
Lynchburg, an important witness came into court 
very drunk. Judge Bond glanced at him a moment 
and then thundered: ** Mr. Marshal, take that human 
hog out of here and put him in his sty.”’ 


Mr. P, A. Baylor, a member of the Staunton bar, has 
for some time been an invalid confined to his room. 
His residence is just across the street from the second 
ward voting place—the engine-house. Two feeble to 
get to the polls, a novel plan was adopted for receiving 
his ballot. A double string was run from his chamber 
window across to the poll. His democratic ballot was 
put on it and drawn slowly across the street. When it 
arrived at the box the judge of election took it off and 
put itinside. Both the invalid voter and the election 
judge were in sight of each other from the starting of 
the ballot until it was safe in the box.—Staunton ( Va.) 
Vindicator. 


The Pall Mall finds the following story to be too good 
not to be true: ** During a recent sitting of the Assize 
at an up-country town in Australia the last case had 
been reached in due course, and the judge hoped to 
finish it in time to leave the town by the usual daily 
coach, which started at five o’clock. Happily, the case 
came to an end about half-past three, and, after his 
honor had delivered a vigorous charge, dead against 
the prisoner, the jury retired to consider their verdict. 
After about half an hour or so they returned, and the 
foreman imparted the information that there was no 
chance of an agreement. The judge took it by no 
means mildly. ‘The case was as clear a one as ever 
went toa jury.’ Ina word, he charged them violently 
against the prisoner. They again retired and after 
some twenty minutes they returned. They couldn’t 
agree. His honor fumed. ‘What was the difficulty? 
They had heard the evidence. Wasn’t the oase as clear 
as mud?’ An evidently large majority of the good 
men and true chorused « ‘Yes, yer honor.’ ‘ We're 
eleven to one,’ said the foreman. ‘ Why, it speaks for 
itself. 
you. What's the difficulty ?’’ asked the judge. Eleven 
pairs of reproachful eyes centered themselves on a very 
uncomfortable juryman. ‘May I explain, yer honor,’ 
said he at last in a deprecating tone of confidence. 
‘ Yes, certainly; of course explain. It’s as clear a case 
as ever I tried.’ ‘ Well, the fact is, yer honor, them other 
eleven wants to find him ‘not guilty,’ and I’m the only 
one that agrees with yer honor.’ Complete collapse of 
learned judge.”’ 





There must be a very obstinate man among - 
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ALBANY, DECEMBER 9, 1898. 
CURRENT TOPICS. 
E print in this number of the Law JouRNAL a 
full report of the opinion of the Supreme 
Court of the United States in the case of United 
States v. Rodgers, in which it is held that the term 
“high seas,” in section 5346 of the Revised Statutes, 
is applicable to the open, uninclosed waters of the 
Great Lakes. This decision is so novel and so impor- 
tant that it will be read with great interest not only 
jn this country but in every other part of the world 
and especially in Great Britain and Canada. We 
do not usually make room for dissenting opinions, 
but those of Mr. Justice Gray and Mr. Justice Brown 
in this case are scarcely less interesting than the 
prevailing opinion of the majority of the court, and 
we shall lay the dissenting opinions before our 
readers next week. 


Another important decision in the present issue 
of the Law JourNAL is that of Page v. Midland Raii- 
way Co., for the report of which we are indebted to 
the London Solicitors’ Journal. It seems to have 
been hitherto doubtful whether general covenants 
for title avail to protect the purchaser against de- 
fects in title of which he has notice from recitals 
contained inthe conveyance tohim. In Mr. Butler’s 
note to Co. Litt. 384a it is suid: ‘It sometimes 
happens that a purchaser consents to take a defect- 
ive title, relying for his security on the vendor’s 
covenants. Where this is the case, this should be 
particularly mentioned to be the agreement of the 
parties; as it has been argued that, as the defect in 
question was known, it must be understood to have 
been the agreement of the purchaser to take the 
title, subject to it, and that the covenants for the 
title should not extend to warrant it against this 
particular defect.” The argument was accepted by 
Malins, V. C., in Aunt v. White, 16 W. R. 478; 37 
L. J. Ch. 326, a case where a vendor, who took 
under a will a defeasible estate, purported to convey 
a absolutely entitled. The will was recited in the 
conveyance. Thevice-chancellor said: ‘‘ The cove- 
nant for quiet enjoyment can only extend to protect 
the purchaser from incumbrances and defects in the 
title of which the purchaser has no notice.” ‘* But 
here,” he continued, ‘‘the will is recited in the 
purchase deed, and the damage to the purchaser 
arises from a misconception of the vendor’s title as 
disclosed by the deed of conveyance itseif. It can- 
not be reasonably contended that the covenant ex- 
tends to cover such a defect as this.” This view 
gives the covenant a construction quite opposed to 
its literal meaning, and is obviously open to criti 
tism; but the decision, although noticed in Rawle 
on Covenants for Title (5th ed.), 617, seems in 
general to have escaped observation, and in Dart’s 
Vendors and Purchasers (6th ed.), 886, it is said 
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that there is no authority warranting the proposition 
that it is doubtful whether the convenants for title 
extend to a known defect. The question has arisen 
in Page v. Midland Railway Co., under circumstances 
very similar to those in Hunt v. White. A vendor, 
who really took only a life estate under a will, sold 
to the company as though he was absolute owner, 
and purported to'convey in fee by a deed reciting 
the will. Romer, J., following Malins, V. C., held 
that the covenant did not cover this defect, but the 
English Court of Appeal have thought it safe to treat 
the question as still open, and have adopted the lit- 
eral construction. Hunt v. White istwenty-five years 
old, but Davey, L. J., thought it hardly possible, 
under the circumstances, that any titles can depend 
upon it, and it is now definitely overruled. 


The newspapers in Maine every now and then 
make disclosures which illustrate the maxim that 
‘* prohibition does not prohibit.” The Bath Inde- 
pendent, for example, says there are, on the average, 
forty or fifty places where liquor can be bought. 
Hard times does not decrease the number; the harder 
the times the more numerous the people that drop into 
the business of selling ‘‘ kill-me-quick,” which is 
either the cheapest kind of whisky, so raw and new 
that it is said to resemble a cylinder of hot sand- 
paper sliding down the throat, or it is cheap alcohol 
mixed with water and colored to give the appear- 
ance of the corn extract. The fact that a teaspoon- 
ful of this liquor turned upon a piece of beef will 
quickly ‘‘eat away ” the tissues that hold the fibres 
together indicates the significance of the name. As 
for the profics: A dollar's worth of this stuff, prop- 
erly doctored, will when retailed by the drink fetch 
about $10. The effect upon those who drink it is 
much worse than if they had plain whisky, and the 
tendency is to produce insanity. But this is not 
the only kind of liquor to be had in Bath, As good 
rum, gin, brandy, whisky or other intoxicant as is 
sold over the hotel bars in New York,can be had at a 
number of places, but the men who drink high 
grades of liquor generally have it come to them in 
quantities for home use or at clubs. For the small 
saloon, started on a capital of about $4 and a gallon 
of ‘‘dollar ten” whisky, the first requisite is a 


. dump,” an arrangement for spilling liquor when- 


ever the officers appear. Next to the dump is the 
‘*trap.” These are of great variety, and show in 
many cases remarkable ingenuity. Many a police- 
man has been baffled, and some instances are histori- 
cal, Six years ago, says the Independent, there was a 
place on Front street where liquor was sold. The of- 
ficers would raid but nothing could be found. The 
moment the officers were a hundred feet away the 
liquor would be going over the counter — and yet a 
return would find the shop apparently without a 
drop anywhere about. A year later when carpenters 
were fitting the place over, they came by accident 
upon the mysterious trap. It was between the back 
door frame and the adjoining window frame, could 
hold a dozen bottles, and was reached by swinging 
out the door jam. The trap was suspended like an 
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elevator, and if the place had been discovered, the 
proprietor could have let the whole thing drop, to 
be smashed on the rocks below. There is another 
place not five hundred yards from this spot where 
it is morally certaina trap as ingenious exists, but the 
officers have never been able to find it. One of the 
theories is that one of the big logs, which make up 
the cobwork on which the buildings in that part of 
the city rest, has been hollowed out and fitted with 
a metal cylinder to hold the liquor; but though the 
house has been searched from top to bottom and all 
underneath, the secret of that perennial fount of 
drink has never been betrayed. The ‘‘ Life Saving 
Station,” which defied the officers for a long time, 
had a first-class trap made by the roof of one build- 
ing coming at right angles upon the roof of the 
** station,” the ‘‘den” being reached from the attic 
by the removal of a roof board that seemed to be 
firm. The tin tank, buried under the shed of the 
saluon-keeper and drawn from by a small pump, fell 
into the hands of the officers. But perhaps one of 
the most ingenious devices was that of a rumseller 
who posed as a literary man and had a book-case 
put against his wall, the shelves nicely filled. But 
by running a knitting needle into an almost imper- 
ceptible hole in one of the edges of this case he 
loosed a catch and the book-case would swing out- 
ward like a door, revealing a capacious closet with 
exceedingly well-stocked shelves, Almost as famous 
was a place in which, to reach the bar-room, it was 
necessary for the officers to pass through the outer 
store and pass a stout board partition — when they 
invariably found nothing and the bar-keeper always 
came up smiling. But finally an observant officer 
noticed that a window right behind the bar wag 
always open when they made a search, no matter 
what kind vf weather prevailed — and he took the 
hint. The first thing he did upon entering the bar- 
room again was to close the window. He discovered 
in the groove, just above the lower sash, when it 
was down, the spring that operated the trap in the 
wall. Of course when the sash was partially raised 
the spring was hidden. There seems to be no limit 
to the ingenuity with which the prohibitory law is 
evaded. 





Among the persons killed in the frightful disaster 
at Battle Creek, Mich., a few weeks ago were Mr. and 
Mrs. Charles E. Saxe. So far as the evidence showed, 
both died instantly and simultaneously. Neverthe- 
less the question as to whether the man or the 
woman died first is one of considerable importance 
to the heirs of both, and an inquiry is already afoot 
to discover if possible whether there was any cal- 
culable difference of time between their deaths, If 
it could be demonstrated that the man was the tirst 
to die, his property would pass to the heirs of his 
wife; whereas if it were shown that the wife died 
first, her estate would fall to the heirs of her hus- 
band. Considerable property is involved in this 
question, and the case is one of peculiar interest. 
In cases involving somewhat the same question of 
fact the law has held that the woman, being sup- 
posedly the weaker person, would naturally be the 








- — 
first to expire. In the present instance however 
where the death of the persons appeared to haye 
been simultaneous, the courts, if it is brought be. 
fore them, will encounter a problem of a peculiarly 
vexatious character. 





Mr. Frederick R. Coudert of the New York bar, 
who was one of the counsel for the United States 
beforethe High Tribunal at Paris in the Bering Seg 
controversy, contributed to the November Harper’ 
Monthly an excellent article on ‘* Arbitration” 
which he concludes by saying: ‘‘ Taking the apbi. 
tration as a whole, it must afford a singularly gratify. 
ing spectacle to the haters of war. Two great 
nations have entered into a friendly discussion be- 
fore an enlightened court to settle a dispute 
which threatened to produce an armed con- 
flict. The forms of law, precious to both nations, 
have been carefully observed by court and counsel; 
an earnest desire to bring out all the facts and all 
the arguments fairly to be based upon such facts 
has been apparent. The tribunal itself was admi- 
rably constituted. It wasa judicial body, composed 
of jurists of fame deservedly bestowed. The in- 
direct results of this submission to peaceful methods 
must far outweigh in importance the immediate ad- 
vantages which either party may claim to have re- 
ceived. When an honorable and satisfactory ad- 
justment of international disputes is shown to be 
easy and economical by arbitration, war seems to be 
not only cruel but ridiculous. ‘‘ Especial praise 
should be awarded to Baron de Courcel, the presid- 
ing officer of the court. His unvarying tact, his 
dignified and judicial bearing, his quick apprehen- 
sion, and manifest anxiety to be just, entitle him to 
a high place in the respect of both nations. If it 
be true, as he himself expressed it, that ‘every in- 
ternational arbitration renders war less probable, 
he may well enjoy the satisfaction of knowing that 
he and his distinguished associates have made man- 
kind their debtor.” 


Some of our American judges have to work hard 
enough, but none of them has so laborious an office 
as the lord chancellor of England, whose o‘fice com- 
bines judicial, legislative and executive duties. 
Lord Herschell, who is the present lord chancellor, 
recently received a deputation of two hundred and 
eighty Liberal members of the House of QGommons 
who waited upon him to complain that he did not 
appoint more of their party to the bench. To them 
he said: 


When Parliament is sitting four days in the week, | 
have to sit the whole day here (in the House of Lords) 
judicially, and very often another day at the Privy 
Council; and then, whilst Parliament is sitting, I am 
oecupied here during the whole of the afternool 
From the time when I come in the morning till evel 
ing I have not a moment unoccupied. Iam occupied 
with my secretaries whilst Lam eating my lunch, and 
very often receive deputations when I am eating my 
lunch. Lam engaged with my secretaries whilst I am 
dressing and undressing for the purpose of attending 
the House of Lords, and it is very often the case that 
I am at work till six o’clock in the evening, and very 
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often considerably later than that. During that time 
{ have to discuss every conceivable question. You 
must remember that [ receive constantly letters 
from lunatics to say that they are not lunatics. You 
cannot put them aside, there may be something that 
deserves inquiry, and [ have to ask for a report about 
it, and when L receive the report [ have to consider it. 
Aud Lam receiving complaints of this or that thing 
done wrong by this or that county court from all parts 
of the kingdum. There is something that a coroner 
has done, and there are questions about the administra- 
tion of justice throughout the couutry, complaints of 
magistrates, and a multitude of other matters, all of 
which have tu be attended to by myself. And Ll would 
remind you of this, that for six mouths of this year [ 
was occupied constantly with the most difficult and 
laborious inquiry into the question of Indian currency, 
which was a task in itself, and during the time it lasted 
was sufficient to trouble any man. ‘That is in addition 
tw all the ordinary duties of my office. * * * That 
is pot to be done in no time. During the whole of this 
year I have had no holiday at all. Thereis not aday— 
at all events certainly not more than three days— 
literally, in the whole year in which [ have not been 
hard at work, and on many days of the year working 
ten, eleven, twelve, and thirteen hours per day. 


MThis statement of the duties of the lord chancellor 
isnot exhaustive. Lord Herschell omitted to say 
that, as a cabinet minister, he is also in duty bound 
to attend the meetings of the cabinet ministers of 
the crown. As to the matter on which the deputa- 
tion of members of Parliamert called upon him, 
Mr. Smalley, the London correspondent of the 
Tribune, writes: 


Never, perhaps, has a deputation had to listen to 
such a rating as Lord Herschell bestowed on Mr. Mor- 
ton and his followers. It was the more severe because 
80 extremely courteous and even friendly in phrase. 
Lord Herschell and the two hundred and eighty be- 
long to the same political party; or nearly the same. 
They are all, ut any rate, followers of Mr. Gladstone. 
Hard words between colleagues would be out of place. 
Yet, if you go below the surface, if you strip off the 
veneer and the varnish, if you look at what was in the 
minds of each, you will see that the antagonism be- 
tween them is very clearly defined. Mr. Morton and 
histwo hundred and eighty go to the lord chancellor 
and they say to him, in substance and effect, this: 

“There are too many Conservatives and too few 
Liberals on the county bench. We want you to redress 
thebalance. The House of Commons has said it ought 
to be redressed, but you pay no attention to the resolu- 
tion of the House, or tuo little attention. You go on 


nominating men on the recommendation of the lord , 


lieutenants, who are themere organs of * class cliques.’ 
We want you to disregard the lord lieutenants and ap- 
point such men as we, members of the House of Com- 
Mons, recommend. Thus and not otherwise can the 
bench be refurmed, and party claims satisfied, and 
good Gladstonians convinced that justice will be 
done.”’ 

And Lord Herschell’s reply, which fills four columns, 
may be summed up thus: 

“Gentlemen, [ am lord chancellor, and not you. 
That is your first mistake. I am responsible for these 
appointments; you are not, and so long as Iam re- 
sponsible, [ shall rely on my own judgment and not 
on yours. Your very presence here implies ‘suspicion 
and distrust.’ I must therefore tell you plainly that 


some of the men-you have asked me to appoint are 
Stossly and utterly unfit to be put on the bench. They 
Would have been a disgrace to it, and the disgrase 
would have fallen, not ou you, but on me. As to hav- 








ing more Liberals, [ agree with you, we ought. But 
the bench cannot be made Liberal all at once, and you 
ask me to take not only politics but religion into con- 
sideration, which makes it the more difficult. You 
must be content if we go slowly. IL do not put either 
politics or religion aside, nor even class questions. But 
the first thing is to choose fit men. If I can find 
Liberals and Nonconformists and tradesmen and work- 
ingmen who are fit, I will appoint them in reasonable 
numbers. But wy duty is to consider the administra- 
tion of justice, and 1 will do that first. IL shall continue 
to consult lord lieutenants, but, whether | consult them 
or you, or anybody else, my firat and last word is that 
[act on my own responsibility, aud sball therefore act 
on my own judgment.” 

This, | repeat, is not Lord Herschell’s language, but 
it does fairly represent the purport and pith of his long, 
minute, elaborate and in almost all ways, admirable 
reply to Mr. Morton and the deputation. It amounts 
to a direct negative upon their proposal. * * * “T 
would sooner renounce my office to-morrow,” said the 
lord chancellor. Undoubtedly he would, and without 
much regret, though there are patriots to whom the 
notion of renouncing an office worth $50,000 a year 
would seem incredible and insane. 


The judges of the South Carolina courts who 
have differed with Governor Tillman concerning the 
constitutionality of the dispensary liquor law have 
all been punished by being defeated for re-election. 
The Legislature in South Carolina elects the judges 
for a term .of years, and has just chosen six to fill 
vacancies, all of whom are Tillmanites. Some of 
the ablest judges in the State have been displaced 
by men who are decidedly their inferiors, and whose 
chief qualification is that they are active members 
of the Tillman machine and can probably be de- 
pended upon to interpret the Constitution and laws 
as Governor Tillman desires. From this distance 
this proceeding looks like a bold ,attempt to pack 
the courts and to make them part of the partisan 
machine which has control of the State government. 
The spoils doctrine has had no finer illustration in 
the politics of any State for many a day than this — 
overturn in the South Carolina courts. The Till- 
manites claimed these judicial positions by virtue 
of their success in the State election, and when the 
time came they took them, refusing to be influenced 
by any notions about the wisdom of lifting the 
courts out of politics and appointing judges for 
their learning and fitness, rather than because of 
their political affiliations. 


——__ 


THE TERM “HIGH SEAS” APPLICABLE TO 
THE OPEN, UNINCLOSED WATERS OF THE 
GREAT LAKES. 


UNITED STATES SUPREME COURT, NOVEMBER 20, 1893. 


UNITED Statks v. RODGERS. 


The courts of the United States have jurisdiction, under section 
5346 of the United States Revised Statutes, to try a person 
for an assault with a dangerous weapon, committed on a 
vessel belonging to a citizen of the United States, when such 
vessel is in the Detroit river, out of the jurisdiction of any 
particular State, and within the territorial limits of the 
Dominion of Canada. 

Gray and Brown, JJ., dissenting. 
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N February, 1838, the defendant, Robert S. Rodgers 
and others, were indicted in the District Court of 
the United States for the eastern district of Michigan 
for assaulting, in Angust, 1887, with a dangerous 
weapon, one James Downs, on board of the steamer 
Aluska, a vessel belonging to citizens of the United 
States, and then being within the admiralty jurisdic- 
tion of the United States, and not within the jurisdic- 
tion of avy particular State of the United States, viz., 
within the territorial limits of the Domiuion of 
Canada. 

The indictment contained six counts, charging the 
offense to have beev committed in different ways, or 
with different inteut, and was remitted to the Circuit 
Court for the Sixth Circuit of the eastern district of 
Michigan. There the defendant Rodgers filed a plea 
to the jurisdiction of the court, allegiug that it had no 
jurisdiction of the matters charged, as appeared on the 
face of the indictment, and to the plea «a demurrer was 
filed. Upon this demurrer the judges of the Circuit 
Court (Howell E. Jackson, Circuit judge, sud Heury B. 
Brown, District judge) were divided in opinion, and 
they have transmitted to this court a certificate of di- 
Vision. 

Section 5346 of the Revised Statutes, upon which the 
indictment was found, is as follows: 

**Secrion 6346. Every person who, upon the high 
seas, or in auy arm of the sea, or in any river, havens 
creek, basin or bay, within the admiralty jurisdiction of 
the United States, and out of the jurisdiction of any 
particular State, on board any vessel belonging in whole 
ov in part to the United States, or any citizen thereof, 
with a dangerous weapon, or with inteut to perpetrate 
any felouy, commits an assault on another, shall be 
punished by a fine of not more than three thousand 
dollars and by imprisoument at hard labor not more 
than three years.’’ 

‘The statute relating to the place of trial in this case 
is contained in section 730 of the Revised Statutes, 
which is as follows: 

“Sworron 730. The trial of all offenses committed 
upon the high seas or elsewhere, out of the jurisdic- 
tion of any particular State or district, shall ve in the 
district where the offender is found or into which he is’ 
first brought.’’ Eis 
uj)Mr. Justice FreLp delivered the opinion of the court. 

Several questions of interest arise upon the construc- 
tivu of section 5346 of the Revised Statutes, upon which 
the indictment iu this case was found. ‘The principal 
oue is whether the term “‘ high seas,"’ as there used, is 
applicable to the vpen, uninclosed waters of the Great 
Lakes, between which the Detroit river is a connect- 
ing stream. ‘lhe term was formerly used, particularly 
by writers on public law, and generally in official com- 
munications between differeut goveruments, to desig- 
nate the open, uninclosed waters of the ocean, or of 
the British seas, outside of their ports and bavens, At 
one time it was claimed that the ocean, or portions of 
it, were subject to the exclusive use of particular 
nations. The Spaniards, in the sixteenth century, as- 
serted the right to exclude all others from the Pucific 
Ocean. ‘The Portuguese claimed, with the Spaniards, 
under the grant of Pope Alexander VI, the exclusive 
use of the Atlantic ocean west and south of a desig- 
nated line. And the English, in the seventeenth cen- 
tury, claimed the exclusive right to uavigate the seas 
surrounding Great Britain. Wovolsey [ut. Law, § 55. 

In the discussions which took place in support of and 
against these extravagant pretensions the term “ high 
seas’’ was applied, in the seuse stated. It was also 
used in that sense by English courts and law writers. 


There was no discussion with them as to the waters of | 


other seas. The public discussions were generally lim- 
ited to the consideration of the question whether the 
high seas, that is, the open uninclosed seas, as above 
defined, or auy portion thereof, could be the property 





or under the exclusive jurisdiction of any nation, or 
whether they were open and free to the navigation of 
all nations. The inquiry in the English courts wag 
generally limited to the question whether the jurisdig. 
tion of the admiralty extended to the waters of bayy 
and harbors, such extension depending upon the fagt 
whether they constituted a part of the high seas, 

In his treatise on the rights of the sea Sir Matthew 
Hale says: **'The sea is either that which lies withiy 
the body of a country, or without. That arm or brang) 
of the sea which lies within the fauces terre, wheres 
man may reasonably discern between shore and shore, 
is, or at least may be, within the body of a county, and 
thecefore within the jurisdiction of the sheriff or coro. 
ner. That part of the sea which lies not within the 
body of a county is called the main sea or ocean.” De 
Jure Maris, chap. 4. By the “main sea” Hale here 
means the same thing expressed by the term “high 
sea ’—mare altwm, or le haut meer. 

lu Waring v. Clarke, 5 How. 440-452, this court said 
that it had been frequently adjudicated in the English 
common law cuurts since the restraining statutes of 
Richard IL aud Henry LV, ‘that high seas mean the 
portion of the sea which washes the open cvast.” In 
United States v. Grush, 5 Mason, 290, it was held by Mr, 
Justice Story, in the United States Circuit Court, that 
the term “ high seas,”’ in its usual sense, expresses the 
uninclosed ocean or that portion of the sea which is 
without the fuuces terre ou the seacoast, in contradis- 
tinction to that which is surrounded or inclosed be- 
tween naarow headlands or promontories. It was the 
open, uninclosed waters of the ocean, or the open, un- 
inclosed waters of the sea, which constituted the 
“high seas’’ in his judgment. There was no distine- 
tion made by him between the ocean and the sea, and 
there was no occasion fur any such distinction. The 
question in issue was whether the alleged offenses were 
committed within a county of Massachusetts on the 
seucoust, or without it, fur in the latter case they were 
committed upon the bigh seas and within the statute, 
It was held that they were committed in the county of 
Sufiulk, aud thus were uot covered by the statute. 

If there were no seas other than the ocean, the term 
“high seas” would be limited to the open, uninclosed 
waters of the ocean. But as there are other seas be 
sides the ocean, there must be high seas other than 
those of the ocean. A large commerce is conducted on 
seas other than the ocean and the English seas, and it 
is equally necessary to distinguish between their open 
waters and their ports and havens, and to provide for 
offenses on vessels navigating those waters and for ovl- 
lisions between them. ‘The term ** bigh seas "’ does uot, 
in either case, indicate any separate and distinct body 
of water; but only the open waters of the sea or ocean, 
us distinguished from ports and havens and waters 
within narrow headlands on the coast. This distine- 
tion was observed by Latin writers between the ports 
and havens of the Mediterranean and its open waters 
—the latter being termed the high seas.* In that sense 
the term may also be properly used in reference 
to the open waters of the Baltic and the Black sea, 
both of which are inland seas, finding their way to the 
ocean by a narrow and distinct channei. Indeed, 
wherever there are seas in fact, free to the navigation 
of all nations and people on their borders, their oped 
waters outside of the portion “ surrounded or inclosed 
between narrow headlands or promontories,” ou the 
coast, as stated by Mr. Justice Story, or “* without the 
body of a county,” as declared by Sir Matthew Hale, 
are properly characterized as high seas, by whatever 
name the bodies of water of which they are a part may 
be designated. Their names do not determine their 
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*“Tnsula portum 
—— objectu laterum : — —- = ee ” 
‘rangitur, inque sinus scindit sese unda tos. 
” ” —The Aineid, Lib. 1. 
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eharacter. There are, as said above, high seas on the 
Mediterranean (meaning outside of the inclosed waters 
along its coast), upon which the principal commerce of 
theancient world was conducted and its great naval 
battles fought. To hold that on such seas there are no 
high seas, within the true meaning of that term, that 
is, no Open, uninclosed waters, free to the navigation 
of all nations and people on their borders, would be to 
place upon that term a narrow and contracted mean- 
ing. We prefer to use it in its true sense, as applicable 
to the open, uninclosed waters of all seas, than to ad- 
here to the common meaning of the term two centuries 
ago when it was generally limited to the open waters 
of the ocean and of seas surrounding Great Britain, 
the freedom of which was then the principal subject 
of discussion. If it be conceded, as we think it must 
be, that the open, uninclosed waters of the Mediter- 
ranean are high seas, that concession is a sufficient 
answer to the claim that the high seas always denote 
the open waters of the ocean. 

Whether the term is applied to the open waters of 
the ocean or of a particular sea, in any case, will de- 
pend upon the context or circumstances attending its 
use, which in all cases affect, more or less, the meaning 
of language. It may be conceded that if a statement 
is made that a vessel is on the high seas, without any 
qualification by language or circumstance, it will be 
generally understood as meaning that the vessel is 
upon the open waters of one of the oceans of the world. 
It is true also that the ocean is often spoken of by 
writers on public law as the sea, and characteristics are 
then ascribed to the sea generally which are properly 
applicable to the ocean alone; as, for instance, that its 
open waters are the highway of all nations. Still the 
fact remains that there are other seas than the ocean 
whose open waters constitute a free highway for navi- 
gation to the nations and people residing on their 
borders, and are not afree highway to other nations 
and people, except there be free access to those seus by 
open waters or by conventional arrangements. 

As thus defined the term would seem to be as ap- 
plicable to the open waters of the great Northern 
lakes as it is to the open waters of those bodies usnally 
designated as seas. The Great Lakes possess every es- 
sential characteristics of seas. They are of large ex- 
tent in length and breadth: they are navigable the 
whole distance in either direction by the largest ves- 
sels known to commerce; objects are not distinguish- 
able from the opposite shores; they separate, in many 
instances, States, and in some instances constitute the 
boundary between independent nations; and their 
waters, after passing long distances, debouch into the 
ocean. The fact that their waters are fresh, and not 
subject to the tides, does not affect their essential 
character as seas. Many seas are tideless, and the wa- 
ters of some are saline only in a very slight degree. 

The waters of Lake Superior, the most northern of 
these lakes, after traversing nearly four hundred 
miles, with an average breadth of over one hundred 
miles, and those of Lake Michigan, which extend over 
three hundred and fifty miles, with an average breadth 
of sixty-five miles, join Lake Huron, and after flow- 
ing about two hundred and fifty miles, with an 
average breadth of seventy miles, pass into the 
tiver St. Clair; thence through the small lake of 
St. Clair into the Detroit river; thence into Lake 
Frio, and by the Niagara river i nto Lake On- 
tario, whence they pass, by the river St. Law- 
Tence, to the ocean, making a total distance of over 
two thousand miles. 21 Enc. Brit. 178. The area of 
the Great Lakes, in round numbers, is one hundred 
thousand square miles. 14 id. 217. They are of larger 
dimensions than many inland seas which are at an 
equal or greater distance from the ocean. The waters 





of the Black sea travel a like distance before they 
come into contact with the ocean. 


Their firat outlet is 





through the Bosphorus, which is about twenty miles 
long, and for the greater part of its way less than a 
mile in width, into the sea of Marmora, and through 
that to the Dardanelles, which is about forty miles in 
length and less than four miles in width, and then they 
find their way through the islands of the Greek Archi- 
pelago, up the Mediterranean sea, past the Straits of 
Gibraltar, to the ocean, a distance also of over two 
thousand miles. 

In the Genesee Chief case this court, in considering 
whether the admiralty jurisdiction of the United 
States extended to the Great Lakes, and, speaking 
through Chief Justice Taney, of the general character 
of those lakes, said: “ These lakes are in truth inland 
seas. Different States border on them on one side, 
and a foreign nation on the other. A great and grow- 
ing commerce is carried on upon them between differ- 
ent States and a foreign nation, which is subject toall 
the incidents and hazards that attend commerce on 
the ocean. Hostile fleets have encountered on them, 
and prizes been made; and every reason which ex- 
isted for the grant of admiralty jurisdiction to the gen- 
eral government on the Atlantic seas applies with 
equal force to the Jakes. There isan equal necessity 
for the instance and for the prize power of the Admi- 
ralty Court toadminister international law, and ifthe 
one cannot be established neither can the other.” 12 
How. 453. 

After using this language the chief justice com- 
mented upon the inequality which would exist in the 
administration of justice between the citizens of the 
States on the lakes, if, on account of the absence of 
tide water in those lakes, they were not entitled to the 
remedies afforded by the grant of admiralty jurisdic- 
tion of the Constitution, and the citizens of the States 
bordering on the ocean or upon navigable waters af- 
fected by the tides. The court, perceiving that the 
reason for the exercise of the jurisdiction did not in 
fact depend upon the tidal character of the waters, but 
upon their practical navigability for the purposes of 
commerce, disregarded the test of tide water prevail- 
ing in England as inapplicable to our country with its 
vast extent of inland waters. Acting upon like con- 
siderations in the application of the term “high seas’’ 
to the waters of the Great Lakes, which are equally 
navigable, for the purposes of commerce, in all re- 
spects, with the bodies of water usually designated as 
seas, and are in no respect affected by the tidal or sa- 
line character of their waters, we disregard the dis- 
tinctions made between salt and fresh-water seas, 
which are not essential, and hold that the reason of 
the statute, in providing for protection against violent 
assaults on vessels in tidal waters, is no greater, but 
identical with the reason for providing against similar 
assaults on vessels in navigable waters that are neither 
tidal nor saline. The statute was intended to extend 
protection to persons on vessels belonging to citizens of 
the United States, not only upon the high seas, but in 
all navigable waters of every kind out of the jurisdic 
tion of any particular State, whether moved by the 
tides or free from their influence. 

The character of tiiese lakes as seas was recognized 
by this court in the recent Chicago Lake Front case, 
where we said: ‘ These lakes possess all the general 
characteristics of open seas, except in the freshness of 
their waters and in the absence of the ebb and flow of 
the tide.” ‘In other respects,’’ we added, *‘ they are 
inland seas, and there is ne reason or principle for the 
assertion of dominion and sovereignty over and owner- 
ship by the State of lands covered by tide waters that 
is not equally applicable to its ownership of and do- 
minion and sovereignty over lands covered by the 
fresh waters of these lakes.’’ Illinois Cent. R. R. Co. 
v. Iilinois, 146 U. 8. 387-435. 

It is to be observed also that the term “high” in 
one of its significations is used to denote that which is 
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common, open and public. Thus every read or way or 
navigable river which is used freely by the public is a 
“high” way. So a large body of navigable water other 
than a river, which is of an extent beyond the meas- 
urement of one’s unaided vision, and is open and un- 
confined, and not under the exclusive control of any 
one nation or people, but is the free highway of ad- 
joining nations or people, must fall under the defini- 
tion of “ high seas” within the meaning of the statnte. 
We may as appropriately designate the open, unin- 
closed waters of the lakes as the high seas of the lakes, 
as to designate similar waters of the ocean as the high 
seas of the ocean, or similar waters of the Mediterra- 
nean as the high seas of the Mediterranean. 

The language of section 5346, immediately following 
the term “‘ high seas,’’ declaring the penalty for vio- 
lent assaults when committed on board of a vessel in 
any arm of the sea or in any river, haven, creek, basin 
or bay, within the admiralty jurisdiction of the Uni- 
ted States, and out of the jurisdiction of any particular 
State, equally as when committed on board of a vessel 
ou the high seas, lends force to the construction given 
to thatterm. The language used must be read in con- 
junction with that term, and as referring to navigable 
waters out of the jurisdiction of any particular State, 
but connecting with the high seas mentioned. The De- 
troit river, upon which was the steamer Alaska at the 
time the assault was committed, connects the waters 
of Lake Huron (with which, as stated above, the wa- 
ters of Lake Superior and Lake Michigan join) with 
the waters of Luke Erie, and separates the Dominion 
of Canada from the United States, constituting the 
boundary between them, the dividing line running 
nearly midway between its banks, as established by 
commissioners, pursuant to the treaty between thetwo 
countries. 8 Stat. 276. The river is about twenty-two 
miles in length and from one to three miles in width, 
and ts navigable at all seasons of the year by vessels of 
the largest size. The number of vessels passing through 
iteach year is immense. Between the years 1880 and 
1892, inclusive, they averaged from thirty-one to forty 
thousand a year, having a tonnage varying from six- 
teen to twenty-four millions.* In traversing the river 
they are constantly passing from the territorial juris- 
diction of the one nation to that of the other. All of 
them, however, so far as transactions had on board are 
concerned, are deemed to be within the country of their 
owners. Constructively they constitute a part of the 
territory of the nation to which the owners belong. 
Whilst they are on the navigable waters of the 
river they are within the admiralty jurisdiction of 
that country. This jurisdiction is not changed by the 
fact that each of the neighboring nations may in some 
cases assert its own authority over persons on such 
vessels in relation to acts committed by them within 
its territorial limits. In what cases jurisdiction by 





* The following statement, furnished by Colonel O. M. Poe, 
of the engineer corps, shows the traffic through the Detroit 
river for the years indicated: 














No. of | Regist’d No. of | Regist’d 

Year. | vessels. |Tonuage. || Y#" | vessels. |Tonnage. 
1880...... 40,521 | 20,235,249 | ae 88,125 | 18,864,250 
| 7 95,888 | 17,572.240 || 1888 .. .. 31,404 | 19,099,060 
Tivedes 35.199 | 17,872.1#2 || 1889. .... 82,415 | 19,646,000 
c. 40,385 | 17,695,174 || 1890 ..... . 21,684, 
DD écnde 38,742 | 18,045,949 || 1891...... 34,251 | 22,160,000 
1885 . . 34,921 | 16,777,828 || 1892...... 33,860 | 24,785,000 
1886. .... 1 | 18,968,065 























Colonel Poe adds: “ This statement does not include Cana- 
dian vessels, a large number of which use this channel, nor 
does it include any vessels not clearing from the various cus- 
tom-houses. Were these included, a considerably greater show- 
ing could be made. They are not included because the statis- 
tics cannot be obtained.’’ 





each country will be thus asserted and to what extent 
it is not necessary to inquire, for no question on that 
point is presented for our consideration. The general 
rule is that the country to which the vessel belongs 
will exercise jurisdiction over all matters affecting the 
vessel or those belonging to her, without interference 
of the local government, unless they involve its peace, 
dignity or tranquillity, in which case it may assert its 
authority. Wildenhus's case, 120 U. S. 12; Halleck 
Int. Law, chap. 7, § 26, p. 172. 


The admiralty jurisdiction of the country of the | 


owners of the rteamer upon which the offense 
charged was committed is not denied. They be 
ing citizens of the United States, and the steamer be- 
ing upon navigable waters, it is deemed to be within 
the admiralty jurisdiction of the United States. It 
was therefore perfectly competent for Congress to en- 
act that parties on board committing an assault with 
a dangerous weapon should be punished when brought 
within the jurisdiction of the District Court of the 
United States. But it will hardly be claimed that 
Congress, by the legislation in question, intended that 
violent assaults committed upon persons on vessels 
owned by citizens of the United States in the Detroit 
river, without the jurisdiction of any particular State, 
should be punished, and that similar offenses upon 
persons on vessels of like owners upon the adjoining 
lakes should be unprovided for. If the law oan be 
deemed applicable to offenses committed on vessels in 
any navigable river, haven, creek, basin or bay con- 
necting with the lakes, out of the jurisdiction of any 
particular State, it would not be reasonable to suppose 
that Congress intended that no remedy should be af- 
forded for similar offenses committed on vessels upon 
the lakes, to which the vessels on the river, in almost 
all instances, are directed, and upon whose waters 
they areto be chiefly engaged. The more reasonable 
inference is that Congress intended to include the 
open, uninclosed waters of the lakes under the desig- 
nation of high seas. The term, in the eye of reason, is 
applicable to the open, uninclosed portion of all large 
bodies of navigable waters, whose extent cannot be 
measured by one’s vision, and the navigation of which 
is free to all nations and people on their borders, by 
whatever names those bodies may be locally designa- 
ted. In some countries small lakes are called seas, a8 
in the case of the Sea of Galilee, in Palestine. In other 
countries large bodies of water, greater than many 
bodies denominated seas, are called lakes, gulfs or 
basins. The nomenclature however does not change 
the real character of either, nor should it affect our 


construction of terms properly applicable to the waters , 


ofeither. By giving to the term “ nigh seas” the con- 
struction indicated, there is consistency and sense in 
the whole statute, but there is neither if it be disre- 
garded. Ifthe term applies to the open, uninclosed 
waters of the lukes, the application of the legislation 
to the case under indictment cannot be questioned, 
for the Detroit river isa water connecting such high 
seas, and all that portion which is north of the bound- 
ary line between the United States and Canada \s 
without the jurisdiction of any State of the Union. 
Butif they be considered as not thus applying, it is 
difficult to give any force to the rest of the statute 
without supposing that Congress intended to provide 
against violence on board of vessels in navigable rivers, 
havens, creeks, basins and bays, without the jurisdic- 
tion of any particular State, and intentionally omitted 
the much more important provision for like violence 
and disturbances on vessels upon the Great Lakes. All 
vessels in any navigable river, haven, creek, basin or 
bay of the lakes, whether within or without the juris- 
diction of any particular State, would some time find 
their way upon the waters of the lakes; and it is nota 
reasonable inference that Congress intended that the 
law should apply to offenses only on a limited portiou 
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ofthe route over which the vessels were expected to 
pass, and that no provision should be made for such of- 
fenses over a much greater distance on the lakes. 

Congress, in thus designating the open, uninclosed 

tion of large bodies of water, extending beyond 
one’s vision, naturally used the same term to indicate 
itas was used with reference to similar portions of the 
ooean or of bodies which had been designated as seas. 
When Congress, in 1790, first used that term the exist- 
geo of the Great Lakes was known; they bad been 
visited by great numbers of persons in trading with 
the neighboring Indians, and their immense extent 
and character were generally understood. Much more 
accurate was this knowledge when the act of 1825 was 
passed (4 Stat. 115), and when the provisions of section 
5346 were re-enacted in the Revised Statutes in 1874. 
Inall these cases, when Congress provided for the pun- 
ishment of violence on board of vessels, it must have 
jntended that the provision should extend to vessels 
on those waters the same as to vessels on seas, 
technically so called. There were no bodies of wa- 
ter in the United States to any portion of which 
the term ‘“‘ high seas"’ were applicable if not to the 
open, uninclosed waters of the Great Lakes. It does 
not seem reasonable to suppose that Congress intended 
to confine its legislation tothe high seas of the ocean, 
and to its navigable rivers, havens, creeks, basins and 
bays, without the jurisdiction of any State, and to 
make no provision for offenses on those vast bodies of 
inland waters of the United States. There are vessels 
ofevery description on those inland seas now carrying 
ona commerce greater than the commerce on any 
other inland seas of the world. And we cannot believe 
that the Congress of the United States purposely left 
fora century those who navigated and those who were 
conveyed in vessels upon those seas without any pro- 
tection. 

The statute under consideration provides that every 
person who, upon the high seas, or in any river con- 
necting with them, as we construe its language, within 
the admiralty jurisdiction of the United States, and 
out of the jurisdiction of any particular State, com- 
mits, on board of any vessel belonging in whole or in 
part tothe United States, or any citizen thereof, an 
assault on another with a dangerous weapon or with 
intent to perpetrate a felony, shall be punished, etc. 
The Detroit river, from shore to shore, is within the 
admiralty jurisdiction of the United States, and con- 
nects with the open waters of the lakes—high seas, as 
we hold them to be within the meaning of the statute. 
From the boundary line, near its center, to the Cana- 
dian shore it is out of the jurisdiction of the State of 
Michigan. The case presented is therefore directly 
Within its provisions. The act of Congress of Septem- 
ber 4, 1890 (1 Supp. to Rev. Stat., chap. 874, p. 799), pro- 
viding for the punishment of crimes subsequently com- 


mitted on the Great Lakes, does not, of course, affect, 


the construction of the law previously existing. 

We are not unmindful of the fact that it was held by 
the Supreme Court of Michigan, in People v. Tyler, 7 
Mich. 161, that the criminal jurisdiction of the Federal 
courts did not extend to offenses committed upon ves- 
sels on the lakes. The judges who rendered that de- 
cision were able and distinguished; but that fact, 
whilst it justly calls for a careful consideration of their 
reasoning, does not render their conclusion binding or 
suthoritative upon thiscourt. Their opinions show that 
they did not accept the doctrine extending the admi- 
ralty jurisdiction to cases on the lakes and navigable 
rivers, which is now generally, we might say almost 
universally, received as sound by the judicial tribunals 
ofthe country. It is true, as there stated, that as a 


general principle the criminal laws of anation do not 
operate beyond its territorial limits, and that to give 
any government, or its judicial tribunals, the right to 
punish any act or transaction as a crime, it must have 


occurred within those limits. Wearcept this doctrine 
asa general rule, but there are exceptions to it as fully 
recognized as the doctrine itself. One of those excep- 
tions is that offenses committed upon vessels belonging 
to citizens of the United States, within their admiralty 
jurisdiction (that is, within navigable waters), though 
out of the territorial limits of the United States, may 
be judicially considered when the vessel and parties 
are brought within their territorial jurisdiction. As 
we have heretofore stated, a vessel is deemed part of 
the territory of the country to which she belongs. 
Upon that subject we quote the language of Mr. Web- 
ster, while secretary of state, in his letter to Lord Ash- 
burton of August, 1842. Speaking for the government 
of the United States, he stated with great clearness 
and force the doctrine which is now recognized by all 
countries. Hesaid: ‘‘It is natural to consider the 
vessels of a nation as parts of its territory, though at 
sea, asthe State retains its jurisdiction over them; 
and, according to the commonly-received custom, this 
jurisdiction is preserved over the vessels, even in parts 
of the sea subject to a foreign dominion. This is the 
doctrine of the law of nations, clearly laid down by 
writers of received authority, and entirely conforma- 
ble, as it is supposed, with the practice of modern na- 
tions. If amurder be committed on board of an Amer- 
ican vessel by one of the crew upon another, or upona 
passenger, or by a passenger on one of the crew or an- 
other passenger, while such vessel is lying in a port 
within the jurisdiction of a foreign State or sover- 
eignty, the offense is cognizable and punishable by the 
proper court of the United States in the same manner 
as if such offense had been committed on board the 
vessel on the high seas. The law of England is supposed 
to be the same. It is true that the jurisdiction of a 
nation over a vessel belonging to it, while lying in the 
port of another, is not necessarily wholly exclusive. 
We do not so consider or so assert it. For any unlaw- 
ful acts done by her while thus lying in port, and for 
all contracts entered into while there, by her master or 
owners, she and they must, doubtless, be answerable 
to the laws of the place. Nor, if her master or crew, 
while on board in such port, break the peace of the 
community by the commission of crimes, can exemp- 
tion be claimed forthem. But, nevertheless, the law 
of nations, as I have stated it, and the statutes of 
governments founded on that law, as I have referred 
to them, show that enlightened nations, in modern 
times, do clearly hold that the jurisdiction and laws of 
a nation accompany her ships not only over the high 
seas, but into ports and harbors, or wheresoever else 
they may be water-borne, for the general purpose of 
governing and regulating the rights, duties and obliga- 
tions of those on board thereof, and that, to the extent 
of the exercise of this jurisdiction, they are considered 
as parts of the territory of the nation herself.” 6 
Webster’s Works, 306, 307. 

We do not accept the doctrine that, because by the 
treaty between the United States and Great Britain 
the boundary line between the two countries is run 
through the center of the lakes, their character as seas 
is changed, or that the jurisdiction of the United 
States to regulate vessels belonging to their citizens 
navigating those waters and to punish offenses com- 
mitted upon such vessels, isin any respect impaired. 
Whatever effect may be given to the boundary line be- 
tween the two countries, the jurisdiction of the United 
States over the vessels of their cilizens navigating those 
waters and the persons on board remains unaffected. 
The limitation to the jurisdiction by the qualification 
that the offenses punishable are committed on vessels 
in any arm of the sea, orin any river, haven, creek, 
basin or bay “without the jurisdiction of any par- 
ticular State,” which means without the jurisdiction 
of any State of the Union, does not apply to vessels on 





the ** high seas "* of the lakes, but only to vessels on the 
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waters designated as connecting with them. So faras 
vessela on those seas are concerned, there is no limita- 
tion named to the authority of the United States. It 
is true that lakes, properly so called, that is, bodies of 
water whose dimensions are capable of measurement 
by the unaided vision, within the limits of a State, are 
part of its territory and subject to ita jurisdiction, but 
bodies of water of an extent which cannot be measured 
by the unaided vision, and which are navigable at all 
times in all directions, and border on different nations 
or States or people, and find their outlet in the ocean 
as in the present case, are seas in fact, however they 
may be designated. And seas in fact do not cease to 
be such, and become lakes, because by local custom 
they may be so called. 

In our judgment the District Court of the Eastern 
District of Michigan had jurisdiction to try the de- 
fendant upon theindictment found, and it having been 
transferred to the Circuit Court, that court had jaris- 
diction to proceed with the trial, and the demurrer to 
ita jurisdiction should have been overruled. Our 
opinion, in anawer to the certificate, is that the courts 
of the United States have jurisdiction, under section 
5346 »f the Revised Statutes, to try a person for an as- 
sault, with adangerous weapon, committed on a vessel 
belonging to a citizen of the United States, when such 
vessel is in the Detroit river, ont of the jurisdiction of 
any particular State, and within the territorial limits 
of the Dominion of Canada: and it will be returned 
to the Circuit Court of the United States for the Sixth 
Cirenit and Eastern District of Michigan, and it is so 
ordered. 

Mr. Justice Gray and Mr. Justice Brown dissented. 
The dissenting opinions which they filed will appearin 
the next number of the ALBANY LAW JOURNAL. 
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VENDOR AND PURCHASER — COVENANTS 
FOR TITLE—VENDOR’S LIABILITY. 


ENGLISH COURT OF APPEAL, NOVEMBER 9, 1893. 


Pace v. MInLanpD Rariway Co. 

A covenant must be construed literally without importing into 
it any exception or qualification which the parties had not 
themselves introduced by express words. The case of 
Hunt v. White considered and overruled as being unsound. 


PPEAL by the defendant company from a decision 

of Romer, J. The question raised by this appeal 
was whether a vendor’s covenants for title ina con- 
veyance in fee-simple free from incumbrances covered 
a defect in the vendor's title shown by a recital on the 
face of the convevance. The facts were as follows: 
Ann Pa'mer by her will, made in 1852. gave to her 
danghter, Mrs. Amy Page, “the sum of £60, already 
paid into court by the Wolverhampton Railway Com- 
pany, in part payment of a certain piece of land pro- 
posed to be taken by such company, and all such sume 
of money which shall hereafter be paid by that or any 
other railway company in respect to any part of the 
said premises taken for railway purposes,’’ and, *‘ sub- 
ject thereto,” the testatrix devised the said piece of 
land to Amy Page for life, with remainder to the chil- 
dren of Amy Page as tenants in common absolutely. 
Ann Palmer died in 1855. Amy Page, who survived 
her, had three children, a son, Joseph Page, and two 
daughters. By a deed of June 26, 1879, made between cer- 
tain mortgagees of the said piece of land of the first part, 
Amy Page of the second part, and the defendant com- 
pany of the third part, after reciting in full the will of 
Ann Palmer, and reciting that the defendant company 
had agreed with Amy Page for the purchase of the 
said land for an estate of inheritance in fse-simple free 
from incumbrances, it was witnessed that in consider- 





ation of the sum of £2,200 paid by the company to the 
mortgageer, and of the sum of £3.050 paid by the com. 
pany to Amy Page, the mortgagees thereby granted 
and released, and Amy Page thereby granted and con. 
firmed, the said land to the company in fee-simple freg 
from incumbrances; and Amy Page, for herself, her 
heirs, executors and administrators, thereby core 
nanted with the company that, notwithstanding any 
act or thing by Amy Page or the said Ann Palmer, or 
any of them, made, done, executed or knowingly suf. 
fered, she, the said Amy Page, had then good power to 
confirm and grant the hereditaments thereby conveyed 
in the manner aforesaid; and that the said heredita. 
mnents should at all times thereafter be held, occupied 
and enjoyed by the company, without any lawful in. 
terruption by Amy Page or anv person claiming by or 
under her, or by, from or under the said Ann Palmer; 
and that, freed and discharged or otherwise by the 
snid Amv Page, her heirs, executors or administrators, 
sufficiently indemnified from and against all estates, 
incumbrances, claims and demands whatsoever, made 
or to be made, occasioned or suffered by Amy Page, or 
any person lawfully ‘claiming bv, from, under or in 
trust for her, or by, from or under the said Ann Pal- 
mer, or any of them. On the same day, but by a sepa- 
rate instrument, the defendant company received from 
Joseph Page, son of Amy Page, an indemnity against 
all damages, charges and expenses which the defend- 
ant company might sustain by reason of any claims or 
demands made by any children or other issue of the 
said Amy Page by reason of the purchase-money being 
paid to her. Amy Page died in 1891. The present ac- 
tion was brought by Amy Page’s two daughters, who 
claimed to be entitled to one-third each of the sum of 
£3.050 paid by the defendant company to Amy Page, 
upon the ground that, upon"the true construction of 
the will of Ann Palmer, Amy Page was only tenant for 
life of the land sold by her to the defendant. company, 
and that the plaintiffs were entitled, as two of the 
devisees in fee, to two-thirds of the premises. The de- 
fendant company therenpon obtained an order to have 
the executors of Amy Page brought in as third parties 
against whom the defendant company claimed in- 
demnity on the covenants for title entered into by 
Amy Page. Romer, J., decided in favor of the plain- 
tiffs on the point as to the construction of the will of 
Ann Palmer; he further held that the defendant com- 
pany were not entitled to indemnity from the third 
parties, on the ground that Amy Page's covenants for 
title as vendor did not protect the defendant company 
from the plaintiffs’ claims, because Ann Palmer's will 
was fully recited in the conveyance to the company, 
and because the covenants for title ought to be con- 
fined to defects in the vendor's title not shown on the 
conveyance, it having been so decided by Malins, V. 
C., in Hunt v. White, 16 W. R. 478, a decision he was 
bound’by. The defendant company appealed on both 
points. 

The appeal on the point as to the true construction 
of the will was dismissed by the Court of Appeal on 
the 27th of October, 1893." 

The court (Lindley, A. L. Smith and Davey. L. 
JJ.) now allowed the appeal of the defendant com- 
pany against the third parties on the point as to in- 
demnity. 

Lindley, L. J., said ‘that it was important to observe 
that the convevance by Amy Page to the company wae 
made by her as an ordinary vendor in fee; it was not 
a conveyance made by her under the statutory powers 
conferred on tenants for life under the Lands Clauses 
Consolidation Act, nor was the purchase-money paid 
into a bank pursuant to those sections in the same act 
which apply to purchases from tenants for life and 
persons whose titles are doubtful. The company did 
not, either by their pleadings or at the bar, claim to 
have acquired a good title under that statute, nor did 
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they contend that the plaintiffs’ remedy, if any, was 
for compensation under section 68 of that statute; nor 
did the third parties (the respondents to this appeal) 
raise any such point. He would express no opinion as 
to what would have been the result if the case had 
been fought upon those lines. In deciding against the 
company on the point as to indemnity, Romer, J., had 
followed a decision of Malins, V. C., in Hunt v. White, 
decided in 1868. If that decision bad been generally 
followed, the lord justice said that he would not think 
it right now to disturb it; but Hunt v. White did not 
appear ever to have been previously cited in court, nor 
was it to be found in the text-books babitually con- 
sulted by conveyancers. A note in 2 Dart’s Vendors 
and Purchasers (6th ed.), 886, showed that the prin- 
ciple on which Malins, V. C., proceeded in that case 
was regarded, by eminent conveyancers at all events, 
as by no means settled. Under the circumstances 
therefore the Court of Appeal should treat the ques- 
tion as still open. The auswer to the question, what 
was a vendor’s covenant for title applicable to—was 
it applicable only to the title shown to the purchaser, 
or was it applicable to the title expressed to be con- 
veyed to him—could only be found by reading the 
whole conveyance, including the covenants for title. 
If, on the true construction of the whole document, 
the title conveyed was clear, and the covenant was so 
worded as to apply to the title so conveyed, then, al- 
though the recitals might show some defect or uncer- 
tainty in the vendor’s title, yet effect should be given 
to the words of the covenant so as to give to the pur- 
chaser the title which the deed showed he was to have. 
In such a case there was no warrant for giving the 
words of the covenant a more restricted meaning than 
that which they ordinarily bore; no warrant for quali- 
fying the acts covenanted against, by inserting the 
words ‘“‘save as herein appears,’’ or any words to such 
effect. If a vendor did not intend that his covenants 
for title should extend to defects disclused tu the pur- 
chaser, whether on the face of the deed or aliunde, the 
vendor should take care not to word his covenant so 
as in terms to cover such defects. This was in 
accordance with ordinary rules of construction and 
with fair dealing. No doubt conveyancers had long ad- 
vised a purchaser to make the matter plain by insert- 
ing words to show that even defects known to him 
were intended to be covered (see Butler’s note to Co. 
Litt. 3844), but conveyancers had advised this course 
ouly as a matter of prudence and precaution. Apart 
from Hunt v. White, there was no authority for uot 
giving effect to the clear and express words of a ven- 
dor’s covenants for title simply because a defect cov- 
ered by them was disclosed by a recital in the convey- 
ance; the principle of Hunt v. White was, in his lord- 
ship’s opinion, manifestly unsound. In the present 
case.the words of the conveyance and of the covenants 
for title were quite clear and unambiguous, and the 
covenant clearly extended to claims by persons deriv- 
ing title through Anu Palmer. The fact that, in this 
case, the company took a separate indemnity from 
Joseph Page could not affect the construction of the 
vendor’s covenant. 

A. L. Smith, L. J., concurred. 

Davey, L. J., said that it was not disputed that the 
Claim of the plaintiffs in the present action was ‘‘a 
claim or demand made by a person claiming under Ann 
Palmer”’ against or in respect of the lands in question, 
or that it was occasioned by an “act or thing made, 
doue or executed by Ann Palmer;” in other words, it 
Was not disputed that there would bea breach of the 
Covenaut if it was to be construed literally. But it was 
argued that the covenant ought to be construed so as 
not to cover any claim or demand arising out of mat- 
ters appearing on the face of the conveyance. The 
question to be decided therefore was whether the court 
should read into the covenant by construction an ex- 


ception of defects of title or iucumbrances, appearing 
on the face of the instrument. Ln support of this view 
Hunt v. White had been relied on; in that cause Malins, 
V. C., said: * The covenant fur quiet enjoyment can 
only extend to protect the purchaser from incum- 
brances and defects in the title of which the purchaser 
has no notice.” The vice-chancellor’s propusition was 
certainly expressed too widely; for where the defect 
was oue of which the purchaser had notice, although it 
did not appear on the face of the conveyance, it had 
been held in Levett v. Withrington, Lutwyche, 3817, 
that notice of the defect in title relied on as a breach 
was no defense to an action on the covenant iu respect 
of the breaoh. The lord justice said that he adopted 
the statement in 2 Dart Vendors and Purchasers (6th 
ed.), 886, and it would, in his opinion, be cuntrary to 
principle to hold that the construction or effect of a 
covenant could be controlled by extrinsic evidence of 
notice or intention. Although the opinion of Malins, 
V. C.—himself a conveyancer of considerable experi- 
ence—was entitled to the highest respect, it did not bind 
the Court of Appeal. Hunt v. White did not appear 
to be extensively known, and he did not think that 
any titles depended on that decision. In his lordship’s 
opinion, the general rule laid down in Hunt v. White 
could not be supported. It was safer and more cone- 
sistent with principle to construe the covenant literally, 
without importing into it any exception or quualifica- 
tion which the parties had not themselves introduced 
by express words; and he held that if the parties did 
vot intend the covenant to be so construed for the pro- 
tection of the purchaser, they should express their in- 
tention, instead of throwing upon those who main- 
tained that the covenant should be read according to 
the ordinary use of language the onus of finding an 
expressed intention to that effect. 





DIVORCE IN ENGLAND—SEVERAL (CO-RE- 
SPUNDENUS—CONDONATION OF OFFENSES 
WITH ONE. 


ENGLISH COURT OF APPEAL, AUGUST 7, 1892, 


BERNSTEIN V. BERNSTEIN. 


‘NM HIS wasan appeal by the husband against a judg- 

ment of the president of the Divorce Division, dis- 
missing, as against the co-respondent Turner, the ap- 
pellant’s petition for a divorce, on the ground that he 
had condoned his wife’s adultery with Turner, and 
holding that the appellant was not entitled to damages 
from Turner. The learned president also ordered the 
petitioner to pay Turner's costs. 


Henry Kisch and H. J. Turrell, for the husband. 
Sir E. Clarke, Q. C., and Bargrave Deane, for Turner. 


Important questions were raised as to what amounts 
to legal “condonation” by a husband of his wife's 
adultery, and whether condonation is a bar to the 
right of the husband to recover damages agaiust the 
adulterer. 

The court dismissed the appeal, with costs. 


Lopgs, L. J., stated that Lindley, L. J., had re- 
quested him to give the first jadgment, and he read 
the following judgment: The petitioner prayed fora 
divorce from his wife on the ground of her adultery 
with the two co-respondents (‘Turner and Sampson)» 
claiming damages from Turner and costs against both 
cu-respondents. Divers acts of adultery were alleged 
at divers times and divers places against co-respond- 
ents. The respondent and the co-respondent Turner 
denied the charges of adultery, and Turver set up con- 
donation by the petitioner of the adultery complained 





of with him. Adultery with both Turner and Sampson 
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wag proved. At the trial it was proved that the peti- 
tioner had condoned the adultery with Turner, but it 
was also proved that at the time of that condonation 
he did not know of the adultery with Sampson. The 
president, after hearing the evidence, dismissed the 
petition against Turner, on tbe ground that the peti- 
tioner had condoned the adultery of his wife with him, 
and refused to entertain the claim for damages made 
by the petitioner against Turner, and ordered that the 
petitioner should pay Turner's costs. The president 
granted a decree nisi against Sampson. No question 
arises in the case so far as it relates to Sampson. The 
petitioner now appeals against the decision of the 
president, so far as it relates to Turaer, on the follow- 
ing grounds, which Mr. Kisch has placed before the 
court with great force and clearness. Mr. Kisch on 
behalf of the appellant contends that he is entitled to 
a new trial, because the president misdirected the jury 
in not telling them (1) that there was no evidence of 
legal condvunation of the adultery with Turner and be- 
cause he should thereupon have granted a decree nisi ; 
(2) in not telling the jury that Turner was not entitled 
to rely upon condonation as an answer to the claim for 
damages; (3) in not telling the jury that they must 
assess damages against Turner, whose costs the peti- 
tiover could not ve legally ordered to pay. With re- 
gard to the first point, it was contended that there 
could be nv legal condonation of the wife’s adultery 
with Turner, however complete and absolute the for- 
giveness and however full and complete the knowledge 
of all the circumstances of that particular offense, if at 
the time of that condonation there was any other mat- 
rimonial offense of the wife unknown to the husband 
—in fact, that condonation, to be legal and effective, 
involved the knowledge by the husband of all the 
adulteries of the wife, with whomsvever committed, 
up to the time of the condonation; that he could not 
forgive one act of adultery, orthe adultery with one 
person, all the facts and circumstances of which he 
well knew und, knowing, elected to forgive and resume 
cohabitation with his wife, unless he also knew all her 
matrimonial delinquencies then existing. This view of 
condonation is not supported by the act of Parliament 
(20 and 21 Vict., chap. 85) which now regulates all pro- 
ceedings for divorce, whether it be a mensa et thoro or 
a vinculo, nor, I think, by the authorities. I will deal 
first with the act. Sections 27 and 28 provide the new 
remedy for dissolution of marriage. They create a 
power which the ecclesiastical courts did not possess, 
a power totally new in England. Section 28 enacting 
that the adulterer is to be made a co-respondent, and 
of course the adulterers, if more than one. Section 29 
declares it to be the duty of the court, upon a petition 
for dissolution of marriage, to satisfy itself, not only 
of the facts charged in the petition, but also, amongst 
other things, **‘ whether or no the petitioner has con- 
doned the adultery.” I take that to mean the par- 
ticular adultery relied upon—alleged to have been com- 
mitted with the particular co-respoudent charged with 
it. This is made more clear by section 30, which deals 
with the dismissal of the petition, for it says the court 
shall dismiss the petition if it finds that the petitioner 
* has during the marriage condoned the adultery com- 
plained of.’’ Complained of where? Surely in the peti- 
tion and with the particular co-respondent charged 
with it; not adulteries of which the petitioner then 
had no knowledge and could not complain. Again, sec- 
tion 31, dealing with the power of the court to pro- 
nounce a decree for dissolving the marriage, uses the 
words “‘ has condoned the adultery complained of.” I 
infer from the language of the act that the Legislature 
contemplated the case of adulteries known to the hus- 
band and complained of, and not other adulteries not 
known, and therefore not complained of; the former, 
kuown and capable of being condoned; the latter, not 
kuown and not capable of being condoned; and, with 
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this state of things in their minds, advisedly provided 
for condonation in the one case and non-condonation 
in the other, never intending that no effective condona. 
tion should be possible unless all the matrimonial 
offenses existing at the time were known to the for 
giving party. Asan abstract proposition it seems to 
me most unreasonable to say that you cannot forgive 
an offense, all the circumstances of which you know, 
unless at that time you are also acquainted with other 
delinquencies of the person forgiven. It would intro. 
duce into forgiveness such uncertainty—such a power 
of retraction and revocation—as would to a great ex. 
tent make forgiveness no forgiveness at all. I now 
proceed to deal with the authorities. Dempster y; 
Dempster, 2 Sw. & T. 438, was decided in 1861, and is 
an important case. It seems to me to make it clear 
that, up to that time, the question as to what amount 
of knowledge of conjugal offenses is necessary to con- 
stitute legal condonation was an open question, upon 
which the learned judge (Sir C. Cresswell) who decided 
that case had not himself formed a concluded opinion, 
He deals with Durant v. Durant, 1 Hagg. 733; Tarton 
v. Turton, 3 id. 351, and Bramwell v. Bramwell, id, 
629, and at page 440 says: ‘‘ If the dicta from Turtony. 
Turton and Bramwell v. Bramwell are to be taken 
literally, they dispose of the question; but if they are 
to be construed with reference to the facts of those 
cases, and with reference to Durant v. Durant, they 
seem to me to leave it an open question whether adul- 
tery by a husband with A. may not be condoned, 
although he had previously been guilty of adultery 
with B., which at the time of the alleged condonation 
was unknown to the wife.”’ In 1870, the case of Alex- 
andre v. Alexandre—The Queen’s Proctor intervening, 
L. R., 2 P. & D. 161, came before Lord Penzance. The 
petition alleged two charges of adultery, and alleged 
that neither of them had been condoned. The Queen's 
Proctor intervened, and proved condounation of one 
adultery, but not of the other, and the court madea 
decree absolute on the ground of uncondoned adultery, 
notwithstanding the suppression of the material fact 
of condonation of the other adultery. ‘That case pro- 
ceeds on the assumption that one matrimonial offense 
may be condoned, notwithstanding the fact that at the 
time of such condonation there may be another matri- 
monial offense unknown to the other party to the mar- 
riage. Lord Penzance says: ‘“ As regards the adultery 
which resulted in the birth of the child I think the 
facts now disclosed are a complete answer to the peti- 
tioner’s claim toa decree because he condoned it. But 
there is another charge of adultery, which was estab- 
lisbed on the first hearing, and which is not only not 
refuted now, but is really supported by what the re- 
spoudent had told us.” Then the learned judge pro- 
ceeds: ** Then substantially the charge of adultery at 
Buckingham place is proved, and what answer is there 
to thatadultery? It has never been condoned, because 
the husband never knew of it." The adultery in Buck- 
ingham place was anterior to the condoned adultery, 
but was carefully concealed from the petitioner when 
he condoned the subsequent adultery. It is clear to 
my mind that Lord Penzance did not consider that to 
constitute legal condonation there must be knowledge 
of all the conjugal delinquencies. It is clear he took 
the contrary view. In 1858, Peacock v. Peacock, 1Swa. 
& T., was decided. It was a petition for judicial 
separation. The respondent, among other defenses, 
set upcondonation. The judge ordinary (Sir C. Cress 
well) explained to the jury that condonation signified 
forgiveness of a conjugal offense with full knowledge 
of all particulars. It was not suggested that the for- 
giving party need know more than all the particulars 
of the particular offense forgiven. In 1859, Keats v. 
Keats and Montezuma, 28 L. J., P. & M. 57, came be- 
fore the court. The respondent denied the adultery 
and pleaded condonation, and the judge ordinary, ad- 
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dressing the jury on condonation, said: ‘‘ Condonation 
meaut a blotting out of the offense imputed, sv as to 
restore the offending party to the position which he or 
she occupied before the offense was committed.’”’ A 
person may forgive in the sense of not meaning to bear 
ill-will, or not seeking to punish, still being far from 
meaning to restore the guilty party to his or her 
original position. A master may forgive a clerk ora 
servant who hasrobbed him. He may say: ‘I forgive 
you,” without having the slightest intention to restore 
him to the position he has forfeited. IL take it that 
condonation would mean sumething more than that. 
To use the language of Lord Stowell, it is like the re- 
leasing a debt; it makes it as if the debt had never 
existed. Again, with reference to condonation, it has 
been held that the person condoning must kuow of the 
offense, otherwise he cannot be supposed to condone 
it. The definition of condonation given by the judge 
ordinary was afterward sought to be impeached before 
the full court, but the attempt failed. It will be ob- 
served that the learned judge uses the words “* blotting 
out of the offense imputed.’’ Nothing is said of other 
offenses not known at the time of the condonation, the 
existence of which might make the condonation in- 
operative. It appears to me that to hold condonation 
effectual only where the forgiving party knew of all 
the delinquencies of the party forgiven would lead to 
results which show that such cannot be the true mean- 
ing of legal condonation. An injured husband prays 
dissolution of his marriage on account of his wife’s 
adultery with A.; the wife admits the adultery and 
pleads condonation; the condonation is proved and 
petition dismissed. A year afterward the same injured 
husband prays dissolution of his marriage on account 
of his wife’s adultery with B. Adultery with B. is 
proved, such adultery being before the condoned adul- 
tery with A. Whatis to happen? The husband con- 
doned the adultery with A., not knowing of the adul- 
tery with B.; the condonation cannot be recalled, for 
the petition bas been dismissed and no fresh proceed- 
ing can be taken against A. If the contention of the 
appellant here was maintained, the condonation of the 
adultery with A. would be inoperative, because there 
was existing at the time of the condonation adultery 
with B., of which the condoning husband knew nothing. 
But if the condonation of the adultery with A. is to 
be operative in the case I have put it is simply opera- 
tive, if the plaintiff's contention is supported, because 
there have been two petitions instead of one, making 
A. and B. both co-respondents. Condonation is a con- 
clusion of fact, not of law, and, in my judgment, means 
the complete forgiveness and blotting out of a conjugal 
offense, followed by cohabitation, the whole being done 
with full knowledge of all the circumstances of the 
particular offense forgiven. ‘The husband, in my 
opinion, need not be aware of all the acts of adultery 
committed by the wife when he forgives ber any par- 
ticular act of adultery. Condonation meansa full and 
absolute forgiveness, with knowledge of all that is for- 
given—it does not operate as a forgiveness of other an- 
known adulteries; but, on the other hand, there is no 
reason why it should not stand good, although the hus- 
band has since been made aware of other adulteries 
committed by the wife, which were unknown to him 
at the time of the condonation, and as to which every 
remedy remains. On this point 1 think the learned 
president rightly directed the jury, and properly dis- 
missed the petition against Turner, so far as it related 
to the prayer for dissolution of the marriage. But itis 
said, and strongly urged asa second point by the ap- 
Pellant, that, assuming that the learned president was 
right in holding that there was evidence of condona- 
tion, and that the jury rightly found condonation, still 
that the adultery of the wife with Turner being 
‘proved, the petitioner was entitled to damages, not- 
withstanding the condonation, and that the president 





ouglit so to have directed the jury. It was contended 

that condonation is no bar to the recovery of damages 

where the adultery is proved and damages are claimed, 

but that the same principle is to be applied asin the 
old action of criminal conversation. It is necessary to 

consider the law applicable to the old action of criminal 
conversation, and also the act of Parliament, and 
especially section 33 of that act. It is true that section 
59 of the act abolishes the old action of criminal con- 
versation, but, inasmuch as the principles of law and 
rules of practice which governed it are to apply toa 
claim for damages substituted for it by section 38, it is 
necessary to consider what the law and practice were 
upon the subject. The injured husband was entitled 
to recover compensation in damages for the loss of the 
society, comfort, and assistance of his wife in conse- 
quence of theadultery. Theinjured husband must have 
come into court with clean hands. How far his mis- 
conduct was an answer to the action, or only went in 
mitigation of damages, was a question about which 
different opinions were entertained. The wife was no 
party totheaction. If illicit intercourse was had with 

the wife and the busband was not privy to it at the 
time, but knew of it afterward and then received her 
back, the subsequent reconciliation went only in mitiga- 
tion of damages. Per De Grey, C. J., Howard v. Burton- 
wood, C. B., Trinity Sittings after Michaelmas Term, 
10G. II. This was agreed to by the court in Duberly 
v. Greening, 4T. R. 651, and said by Mr. Justice Buller 
in that case to be settled law. Therefore, before the 
act of Parliament most clearly condonation was only 
available by the adulterer in mitigation of damages, 
and was no answer to the action; and the injured bus- 
band, however much he had forgiven his wife, could 
bring his action against the adulterer and recover dam- 
ages, the condonation only going in mitigation. Now, 
how far has this state of the law been altered by the 
act? Section 59 abolishes the old action of criminal con- 
versation; it enacts by section 33, as regards the claim 
for damages, that it shall be heard and tried on the 
same principles, in the same manner, and subject to 
the same or the like rules and regulations as actions for 
criminal conversation at the time of the act coming 
into operation were tried and decided in courts of law. 
It was an inseparable incident of the old action that 
condonation was no answer to the action, and only 
went in mitigation of the damages. Is there any thing 
in the act to show that this state of the law was no 
longer to exist? Sections 27-31 deal with petitions for 
dissolution of marriage in cases where no damages are 
claimed ; section 30 enacting that in case the petitioner 
has condoned the adultery complained of then the 
court shall dismiss the petition. That the court. is 
compelled so to proceed where no damages are claimed 
isclear. But what is to happen if damages are claimed ? 
This depends on the construction of section 33. That 
section permits the injured husband to claim damages 
against the adulterer in a petition for dissolution of 
marriage or judicial separation, or in a petition limited 
to damages only. Such petition is to be served on the 
alleged adulterer and the wife, and then follow these 
words—‘‘and the claim made by every such petition 
shall be heard and tried on the same principles, in the 
same manner, and subject to the same or the like rules 
and regulations as actions for criminal conversation 
are now tried and decided in courts of common law; 
and all the enactments herain contained with reference 
to the hearing and decision of petitions to the court 
shall, so far as may be necessary, be deemed applicable 
to the hearing and decision of petitions presented 
under this enactment.” Did the Legislature, when it 
said that the claim made by every such petition was to 
be heard and tried on the same principles as actions 
for criminal conversation, intend to make condonation, 
which had never before been a defense in actions of 
criminal conversation, an answer to the claim for dam- 
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ages? If there was nothing more in the section, I 
should say certainly not, but then follow these words 
—“and all the enactments herein contained with ref- 
erence to the hearing aud decision of petitions to the 
court shall, so far as may be necessary, be deemed ap- 
plicable to the hearing and decision of petitions pre- 
sented under this enactment.”” This drives me back 
to section 30 and there it is made imperative on this 
court to dismiss the petition if satisfied that the peti- 
tioner has condoned the adultery complained of. Here 
is the cruciul question—Dves the claim for damages 
when condonation is proved fall with the petition or 
does it survive? I have felt difficulty in giving an 
effect to condonation since the act of Parliament 
which it never possessed before, having regard to the 
words of the thirty-third section. The chief difficulty 
arises in the case of a petition limited to damages only 
when the dissolution of the marriage is not prayed and 
the adulterer sets up the condonation of the wife. If 
effect is given to section 30 the court is compelled to 
dismiss the petition. The strongest ground, in my 
judgment, for thinking that the claim for damages 
falls with the petition where condonation is proved is 
this: Under section 30 the petition is to be dismissed 
in the following cases: (1) if the court is not satisfied 
that the alleged adultery has been committed; (2) if 
the petitioner has during the marriage been accessory 
to or conniving at the adultery of the other party to 
the marriage; (3) if he has condoned the adultery com- 
plained of; (4) if the petition is presented in collusion 
with either of the respondents. In the first two cases 
a good defense to the old action of criminal conversa- 
tion would have existed at common law, yet condona- 
tion is put on the same footing as these cases. ‘This 
leads me to think the Legislature intended to remodel 
the law in respect of condonation, and to make con- 
donation a ground for dismissing a petition claiming 
damages if condonation was proved, just as if the 
alleged adultery had not been proved, or it had been 
proved that the petitioner had connived at the adultery 
of the other party to the marriage. I read the words 
at the end of section 30 thus: ‘Then and in any of the 
suid cases the court shall dismiss the said petition,” 
whether it contains a clause for damages or not, in- 
cluding in the category condonation. I come there- 
fore to the conclusion that, on the true construction 
of the act of Parliament, the claim for damages is 
ancillary to and dependent on the petition and falls 
with it. lt is to be observed, too, that the damages 
when recovered are to be placed under the control of 
the court. Theclaim, too, for damages, if the petition 
is for damages only, must be made by petition, and it 
is therefore a petition within section 30. It would be, 
too, somewhat inconsistent with the definition I have 
given of condonation, implying an absolute and com- 
plete forgiveness of the offense complained of, followed 
by cohabitation, to hold that the injured spouse was 
still entitled to be compensated in damages; it would 
be analogous to holding that a creditor could sue for a 
debt which he had released. I will now deal with the 
authorities which seem to me to favur the construction 
which I have placed upon the act of Parliament. The 
two directly in point are Pomero v. Pomero, 10 P. D. 
174, decided in 1884, and Story v. Story, 12 id. 196, de- 
cided in 1887, taking different views of the matter in 
controversy; but of those cases presently; I will first 
deal with earlier cases. Norris v. Norris and Lawrence, 
4 Swa. & T. 237, decided in 1861, was a petition for dis- 
solution of marriage when condonation was set up. 
There was no claim for damages, and the decision was 
on section 34 of the act in respect of costs. The judge 
ordinary said the petitioner by condoning his wife’s 
adultery with Lawson has waived all right to any 
proceedings against him in this court. Seddon v. 


Seddon and Boyle, was before the court in 1860. It 
-was a petition for dissolution of marriage on the 











ground of the wife’s adultery, claiming £3,000 damages 
against the co-respondent. The answer charged that 
the petitioner, by his wilful neglect and misconduct, 
had conduced to the adultery of the respondent, and 
counter-charged adultery. It was contended in argu- 
ment that a co-respondent is precluded by the terms of 
section 33 of the act from pleading such matters in an- 
swer toa petition in which the husband claims dam. 
ages. In the course of the argument the judge ordinary 
asked the counsel this question: *‘ Suppose a petition 
claims damages, and the adultery is clearly proved, but 
there is proof also of such misconduct on the part of 
the husband us would induce the court to refusea 
divorce, would the petitioner be entitled to his dam- 
ages?"’ The learned counsel said: * Yes.’”’ Where. 
upon the judge ordinary said: ‘‘ He certainly would 
not, if the court is to treat the claim for damages asan 
action for crim. con., for the petition being dismissed, 
he would be in the position of a nousuited plaintiff.” 
This is strong to show the view the judge ordinary 
took of section 33. Ramsden v. Ramsden and Luck 
and Ramsden v. Ramsden, 2 Times L. R. 867, in 1886, 
were two suits which had been consolidated; the one 
was a suit to recover damages by the husband against 
Luck, not praying for a dissolution of the marriage; 
the other by the wife against the husband for dissvlu- 
tion of the marriage, on the ground of his adultery 
and cruelty. With regard to the adultery charged by 
the wife against the husband, he set up condonation, 
The adultery by Luck with the wife was admitted. 
The jury found that Ramsden, the husband, had com- 
mitted adultery, but that the adultery had been con- 
doned by the wife, but that it had been revived by the 
cruelty of the husband subsequent to the condonation. 
They further found that Mrs. Ramsden and Luck had 
committed adultery, and they assessed damages against 
Luck and in favor of Ramsden at one farthing. The 
president dismissed Mrs. Ramsden’s petition on ac- 
count of her adultery, but gave her costs against her 
husband. In the suit of Ramsden v. Luck, he directed 
that each party should pay his own costs, and does not 
appear to have given judgment fur one farthing. [ 
now come to the two cases of Pomero v. Pomero, 10 P. 
D. 174, and Story v. Story, 12 id. 196. ‘These cases 
are directly in point. The first was a husband’s peti- 
tion for dissolution and for damages against the co- 
respondent. The petitioner admitted in his evidence 
that he had condoned his wife’s adultery and taken her 
back to live with him. It was urged that condonation 
of adultery committed by a wife with a particular per- 
30n wasa bar to any proceeiing in the court by the 
husband against that person. Mr. Justice Butt 
thought section 33 of the act clear, and said a great 
hardship wvuld be inflicted by depriving a husband 
who had pardoned his wife of all remedy against the 
adulterer. He cites section 33, and then says condona- 
tion was no bar to the action for criminal conversation, 
and therefore, although condonation is proved and ad- 
mitted, the case must go to the jury on the issue of 
connivance, and if n ry, to the damages. 
The case does not appear to have been very elaborately 
argued, and the only authority cited was Norris v. 
Norris and Mason. It was decided in 1884, and in 1887 
the case of Story v. Story was heard by Sir James 
Hannen. It was a suit by the husband for dissolution 
of his marriage with the respondent, on the ground of 
her adultery with the co-respondent, and claimed dam- 
ages. The respondent in her answer pleaded condona- 
tion and counter-charged adultery, which the peti- 
tioner did not deny, but pleaded that the respondent 
had condoned the offense, and lived with him after- 
ward. The jury found that the respondent and co- 
respondent had committed adultery, and that the peti- 
tioner had not connived at nor condoned the adultery. 
They assessed the damages at £300. The petitioner 
admitted his own adultery with a maid-servant, which 
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was condoned by the wife. The learned judge came 
tothe conclusion by that that the petitioner, having 
shown himself regardless of the marital tie, was not 
entitled to come to the court and claim a release from 
the marriage bond, and dismissed the petition. Coun- 
sel for the petitioner inquired as to the damages. The 
president said: “They go with my decision on the 
petition. As the petition is dismissed the petitioner 
js not entitled to damages.’’ The case of Pomero v. 
Pomero was not cited. These two cases are directly 
in point, and are in direct conflict with each other. I 
have to decide which is to he followed. Story v. Story 
is decided in accordance with the construction which 
Iplace upon the act of Parliament, and seems to me 
to be consonant with the authorities, and [am told it 
isin harmony with the practice of the court. I think 
the claim for damages falls with the petition. Story 
y. Story ought, in my judgment, to be followed, and 
Pomero v. Pomero overruled. With regard to section 
61, [have no doubt that it confers upon the court the 
power to deal with the costs, whether damages be 
claimed or vot. The result is that the judgment of the 
president must be affirmed, and the appeal dismissed, 
with costs. 


{'SmiTu, L. J., read a judgment to the’same effect. 


Linpuey, L. J., read the following judgment: I 
have read the judgments which have just been read by 
the lords justices, and I concurin them. I however 
wish to add some additional observations of my own. 
A careful study of the various sections of the Divorce 
Act which bear upon the present appeal has convinced 
me that when, in 1857, the Legislature dealt with the 
whole subject of divorce and adultery, Parliament 
not only abolished the old action of crim. con. (§ 59), 
but remodelled the law applicable to claims for dam- 
ages furadultery. My reasons are as follows: (1) Such 
claims are placed wholly under the jurisdiction of the 
divorce court; they can only be made by petition, and 
the damages recovered are placed under the control of 
the court. § 33. (2) The petition must be served 
on the wife, unless the court dispenses with such ser- 
vioe. § 33. (3) The petition must be dismissed, 
ifthe petitioner has been accessory to or conniving at 
the adultery complained of, or has condoned the same. 
§§ 29, 30, 33. (4) The claim for damages is, in my 
jndgment, subject to all these overriding provisions. 
But, subject to them, the claim is to be ‘“‘heard and 
tried on the same principles, in the same manner, and 
subject to the same or the like rules and regulations” 
asthe old common law action for crim. con. The re- 
sult is that, if a wife’s adultery with a particular man 
has been condoned, no claim for damages against him 
is now maintainable. Under the present law such a 
conclusion is, in my opinion, highly reasonable, for to 
condone a particular act of adultery, and afterward to, 
make it the subject of a petition to which the wife isa 
party, to publish her condoned misconduct and to ex- 
pose her to shame and misery, is to pursue a course of 
conduct so utterly inconsistent with condonation that 
[cannot bring myself to believe that the Legislature 
intended to allow it. The view thus arrived at is, no 
doubt, inconsistent with Pomero v. Pomero, 10 P. D. 
174, but it is impossible, I think, to reconcile that case 
with along line of authorities on the construction of 
the act. The general view which I take of the act is 
supported by Seddon v. Seddon, 30 L. J., P. & M. 12; 
Norris v. Norris, 4 Swa. & T. 237; Lyne v. Lyne, 1 P. 
& M. 508; Story v. Story, 12 P. D. 196; which is dia- 
metrically opposed to Pomero v. Pomero. The latter 
case was at one stage of the present case followed by 
Sir F. Jeune (1892, p. 174), but he did not adhere to it 
when it became necessary to pronounce his final decis- 
ion, and in my opinion he was right. Pomero v- 
Pomero cannot, in my opinion, be supported, and 








ought to be distinctly overruled. With respect to the 
question whether a husband can effectually condone 
his wife’s adultery with one man, even although he is 
ignorant of her adultery with another, I have come to 
theconclusion that hecan. I[ havecarefally considered 
the older authorities, and the case of Dempster v. 
Dempster, but having regard to the language of section 
30 of the Divorce Act, viz., ‘* having condoned the adul- 
tery complained of,” and having regard to the absurd 
consequences which would result from the opposite 
view, now that condonation is an answer toaclaim for 
damages, [ cannot judicially hold that a man cannot 
condone his wife’s adultery with one man, although he 
may be ignorant of her offense with another. This was 
evidently the view taken by Lord Penzance in Alex- 
andre v. Alexandre, 2 P. & D. 164. It has been already 
decided that a subsequent offense by a wife will not 
enable her husband to obtain damages in respect of a 
previously condoned offense (Norris v. Norris, 4 Swa. 
and ‘I’. 227), and that the condonation of one offense is 
no condonation of another which is unknown to the 
condoning party. Alexandre v. Alexandre, 2 P. & D. 
164. The costs of all petitions, whether they claim 
damages or not, are in the discretion of the court (§ 51), 
and there is no appeal on that subject. In my opinion, 
this appeal fails, and must be dismissed, with costs. 


—_—___— 


MANDAMUS—INSPECTION OF BOOKS BY 
STOCKHOLDERS — FOREIGN CORPOR 4- 
TIONS. 


OHIO CIRCUIT COURT, EIGHTH CIRCUIT, JANUARY, 1892. 


STATE, EX REL. TEMPLIN, V. FARMER. 


Where a private corporation, organized under the laws of a 
foreign State, is permitted by the charter to have an office 
in this State, the officers of such corporation residing here 
and having possession of the books of the corporation, the 
right of the shareholders therein, granted by statute of 
such State, to inspect the books of the corporation will be 
enforced, by appropriate remedies, in the courts of this 
State. 


C. E. Pennewell and T. L. Johnson, for plaintiffs. 
Squire, Sanders & Dempsey, for defendants. 


CALDWELL, J. This action is brought in mandamus 
by certain stockholders of the Magna Charta Mining 
Company to compel Mr. Farmer, the president of the 
company, to produce the books of the company for in- 
spection by them for the purpose of ascertaining the 
financial status of the company. 

We are met at the very outset of this case with the 
proposition that we have no jurisdiction to hear and 
determine it, for the reason that it is a corporation or- 
ganized under the laws of Colorado, in which State 
there is a statute granting to any shareholder permis- 
sion to inspect the books of the company, and fixing a 
penalty for its violation. The penalty is not insisted 
upon here. It is said that, this being a foreign corpo- 
ration, the State of Ohio has no interest whatever in 
making this inquiry; that itisa matter of such a na- 
ture that the State will not inquire into it, and that 
mandamus is an action that cannot be resorted to in 
the courts unless some statute duty, or statute right, 
ia involved in the case; that the right to inspect these 
books being astatutory right under the statute of an- 
other State, and not under any statute of Ohio, it is 
not an action to be pursued in the courts of Ohio, that 
aright or duty arising under the statutes of another 
State will not be enforced by the courts of this State, 
unless we have a statute similar in its nature, and that 
it cannot be done under any common-law remedy. 

Our statute says: ‘*‘ Mandamus is a writ issued in 
the name of the State to an inferior tribunal, a corpo- 
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ration, board or person, commanding the perform- 
ance of an act which the law specially enjoins as a 
duty, resulting from an office, trust or station.” 

The writ of mandamus was formerly held to be a 
prerogative writ. That doctrine is now entirely ig- 
nored, both in England and in this country, and it is 
held to bea writ of right. The State may have a di- 
rect interest in the matter, and may not. [t is still 
prerogative, in a sense, but not in any sense that af- 
fects thig case. Under recent decisions it is nothing 
more than an action between the purty on whose rela- 
tion it is brought and the defendant, and is an action 
at law. The State is simply a nominal party. 

It is insisted on the other side that the plaintiffs 
have a right to the writ in this oase, not only because 
it is a common-law right that the courts of this State 
will enforce, but because they have a right to the writ 
under the statute of Colorado. It is not claimed in 
this case that this penal statute of Colorado in any 
way sets aside the common law, but it is assumed that 
the common law is in force in Colorado the same as it 
isin our State; nor is it claimed that it gives any new 
right. It may givea new remedy, and yet it is no 
remedy at all in the sense of a remedy by mandamus. 
[t simply punishes the party for his refusing to obey the 
law of the State of Colorado. That being the case, it 
is insisted that the party isnot compelled to accept the 
remedy that is provided in that State, but that he may 
have his right, as a common-law right, enforced here, 
or be may have his right under that statute enforced, 
and that he can have any remedy that is appropriate 
in the State where he seeks to have it enforced. 

It is true, where a statute of another State is sought 
to be enforced in this State, that the statute is to gov- 
ern the court in many things, but the remedy and the 
law of evidence are such as prevail where the case is 
being tried. If the statute of one State gives a new 
right and a new remedy, there are many cases that 
hold that it will not be enforced in another State 
where they have not asimilar statute and a similar 
remedy. If the right arise in a State where there is 
no statute, if it is a common-law right, and it is sought 
to be enforced in a State where there is a statute that 
gives a remedy that is not in harmony with the reme- 
dies or laws of the State where the statute is enacted, 
the case cannot be prosecuted in such State. But we 
apprehend that this case does not come under either 
of these classes. Here was no new right. Here was 
no new remely. Hence the party is not confined to 
the remedy that is prescribed by that statute, bat may 
seek his remedy in other places. The question there- 
fore is this: If the statute gives a right to a party, the 
statute being a part of the charter of the corporation, 
may that right be enforced in another State where no 
statute exists, although the same right may exist in 
that State at common law, and a remedy is afforded 
to enforce the common-law right in the State? 

Our own Supreme Court, in 10 Ohio St. 121, has de- 
cided that “An administrator appointed in this State 
cannot maintain an action in thecourts of this State, 
under a statute of the State of Illinois, authorizing 
the personal representative of a person who comes to 
his death by the wrongful act, neglect or default of 
another, to maintain an action aguinst such other for 
damages, for the benefit of the widow or next of kin 
of such déceased person.” 

We do not refer to this case as presenting the exact 
question involved in the case before us, but because 
the court says some things that are of significance. 
They say further: ‘‘We see no reason to suppose. 
from any thing contained in the statate of Illinois, 
upon which the action professes to be founded, that it 
was intended to operate beyond the limits of that 
State.” That is a matter of very great significance in 
all inquiries of this kind—whether the statute is in- 
tended to be local or trausitory in its operation. 








This statute of Colorado allows this company to keep 
an office outside of that State. It allows the books to 
be kept outside of that State. It allows the business 
of the compauy to be transacted outside of that State, 
That being the case, the statute referred to, requiring 
the officers of the company to furnish the books for 
inspection, is not, in the sense that it has been argued 
before us, a local statute, but it is transitory in its na- 
ture. Our Supreme Court in the case mentioned has 
said: ‘General words in statutes must always becon- 
strued in view of the territorial limit to the powers 
of the Legislature. The Legislature of Illinois did not 
intend to provide as to acts of negligence not occur. 
ring in that State, and did not intend to impose a trust 
or duty upon officers not appointed or acting underits 
laws. 

“It is clear that an effort of the kind, had it been 
made, could have availed nothing beyond the limite 
and jurisdiction of that State. If the statute of IIi- 
nois can have any effect in this State, it must be be- 
cause the courts of this State adopt the rule it pre- 
scribes as proper to settle the rights of the parties. If 
astatute of Illinsis, as to persons or property within 
its jurisdiction, imposes a trust or duty, or confers a 
right of a civil nature, and its enforcement is sought 
in the courts of this State, there may be cases in which 
both justice and comity would forbid that any objection 
should be interposed. * * * We take it to beclear 
that no such right of action existed at common law. 
It is a right of action given by statute, not to the intes- 
tate, but to bis personal representative, not as general 
assets, but as a trust forthe widow and-next of kin.” 

The court then goes on to comment upon the differ- 
ence between the statute of Illinois and the one in 
Ohio as to the distribution of this fund after it has 
been collected. In many of the cases brought in States 
other than the one in which the accident occurred the 
question has been raised, growing out of differences in 
the statutes of the two States. In some of the States 
there is a limit, asin our own, to the amount that can 
be recovered. In other States there is no limit. They 
make that a point of difference sufficient to oust a 
court of jurisdiction in a State where the statute is 
different from that of the State where the accident oo- 
curred. The administrator in the case from which we 
have read was appointed in Ohio, and he brought suit 
here. The court say: ‘* Wedo not undertake to de- 
cide whether an administrator appointed under the 
law of Illinois might or might not maintain such an 
action, for the purpose of recovering the fund to be 
distributed under the law of Illinois. That case will 
present a very different consideration from the pres- 
ent.”” 

In the case in the 103 U. S., at page 17, Justice Miller, 
delivering the opinion, says: “ It can searcely be con- 
tended that the act belongs to the class of criminal 
laws which can only be enforced by the courts of the 
State where the offense was committed, for it is, 
though a statutory remedy, a civil action to recover 
damages fora civil injury. It is indeed a right de- 
pendent solely on the statute of the State, but when 
the act is done for which the law says the person shall 
be liable, and the action by which the remedy is to be 
enforced is a personal, and not a real, action, and is of 
a character which the law recognizes as transitory, and 
not local, we cannot see why the defendant may not 
ba held liable in any court to whose jurisdiction he 
cnn be subjected by persunal process, or by voluntary 
appearance, as was the case here. It is difficult to un- 
derstand how the nature of the remedy, or the juris- 
diction of the courts to enforce it, is in any manner 
dependent on the question whether it is a statutory 
right or a common-law right. Wherever, by either the 
common law or the statute law of a State, a right of 
action has become fixed and a legal liability incurred, 
that liability may be enforced and the right of action 
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pursued in any court which has jurisdiction of such 
matters, and can obtain jurisdiction of the parties.” 

There is a great deal more in this decision of the 
same character. Mr. Justice Miller there holds that, 
even under a statute of the character of the one in the 
10 Ohio St., where the death occurred in New Jersey 
and the administrator was appointed in New York— 
the action was brought in New York and removed to 
the United States court—tbe statute gives a right to 
the party, which the court will enforce by its own 
remedies. 

The same principle has been applied to stockholders’ 
liability, which is entirely a statutory liability in this 
and in most of the States. That statutory liability will 
be enforced in almost any of the States, being an ob- 
ligation or indebtedness created by the statute. 

Whether it is a right to recover money ora right to 
any thing else, the principle is the same. The right is 
acquired, and will be enforced by the procedure of the 
State where the action is commenced. 

In the case in 90 Mo. 177, the county commissioners 
refused for six years to pay the interest on bonds and 
to pay the bonds. A citizen livingin Missouri brought 
an action for damages. He firgt went to Kansas, 
where the commissioners resided, and begun proceed- 
ings in mandamus, and the commissioners were or- 
dered by the court to levy the taxes to pay the bonds 
and the interest on them. The commissioners still re- 
fused. Oneof the commissioners being at the timein 
the State of Missouri, he was served with process, a 
suit was brought, and the same questions were there 
urged that are being urged here. ‘The right of ac- 
tion grew out of the failure to observe a statute of the 
State of Kansas, and the action was brought to re- 
cover damages on that account. The case gives a very 
interesting discussion of the law upon that subject, 
and cites a large number of other cases, especially the 
81 N. Y., the 77 id., a case in Wendell, and this case of 
103 U. S., and other cases, where it is said the court 
will enforce the right by its own remedies, if applica- 
ble. 

In this case the statute of Colorado required the offi- 
cer to present the books of the corporation for inspec- 
tion when called for at the proper time and place, 
which is of course a part of the charter. 

It is insisted that it is a Colorado corporation, and is 
governed entirely by the laws of Colorado; that it is 
not even a resident of this State, and has no rights nor 
privileges in this State that would warrant the bring- 
ing of this action. 

In Story’s Conflict of Laws, 178-9, there is a lengthy 
discussion as to when a corporation becomes a resident 
of a Stute other than that wherein it is created, from 
which it clearly appears that a corporation, like an in- 
dividual, may be born or created in one State and 
have a residence In another. Cases have been cited in 
this hearing to the effect that where a corporation is 
formed in one State, and therein carries on its manu- 
facturing, but having its office and transacting all its 
business in another State, as, for example, a corpora- 
tion carryingon the work of manufacturing in Con- 
necticut. but doing all its business in New York, it is 
80 fara resident of the State of New York that it be- 
comes subject somewhat to the laws and to the regula- 
tions of the courts of that State, and it can be sued al- 
most the same as though it was a corporation formed 
in that State. That being the case, these decisions, 
running as they do, we believe that these parties had a 
right, under the statute of Colorado, to call upon Mr. 
Farmer and the other officers of this company to 
produce the books of the Magna Charta Mining Com- 
pany for examination, and on his refusing to do 80, 
they havea remedy by mandamus in this State. They 
may go to Colorado and enforce the penalty for refusing 
to obey the law of that State, and a law of the corpo- 
ration, and they may have a case in mandamus, even 








while the penal suit is pending. That being the case, 
we think, under the circumstances of this case, and un- 
der the evidence, that the statute of Colorado was in- 
tended, not to be a local statute entirely, but was in- 
tended to follow these officers to Ohio, prescribe their 
duties here as to producing these books, and that they 
must produce these books uot only in Colorado, butin 
Ohio. It is true, that makes this action a transitorial 
one. That being the case, we think the parties have a 
right, so far as the law is concerned, to prosecute this 
action. 

It is urged here that this proceeding is an effort on 
the part of some of the stockholders of this company 
to destroy it, and that these plaintiffs are in league 
with some of the stockholders for that purpose. It 
seems that when thiscompany was organized the per- 
sors who took stock in the company were given to un- 
derstand by Mr. Farmer that he owned all the claims 
through which the tunnel would pass, and that when- 
ever a fissure should be cut that the ore in the 
fissure would be the property of the company. 
It seems that an investigation took place, and some 
one discovered that claims on the top of the mountain 
were taken and held some time before the tunnel was 
located in the mountain, and it was claimed that the 
parties there had the better right. These parties were 
not satisfied with Mr. Farmer’s management, and were 
unwilling that the company should buy up those 
claims on top of the mountain, s0 as to make olear 
their title to them, and transfer them to the company, 
and thus Mr. Farmer would still hold a majority of 
the stock, and hold the control of thiscompany. So 
they organized a ew company, and the persons or- 
ganizing the new company, as some of them testify on 
the stand, had induced a large number of persons in 
the old company to take stock in the new, with the 
understanding that it owed all these claims, and had 
the entire right to them, aud they set to work at once 
toincorporate the new company. They boughtall those 
claims at $30,000. They are seeking now to have the 
stockholders of the old company come in and take 
stock in the new company, and the stock of the new 
compuny will be sufficient to pay simply for the $30,000, 
and thus all the stockholders in the old company that 
will come into the new will be sure to own all these 
claims. 

It is claimed that these parties plaintiffs are working 
with those stockholders, and that those stockholders 
are working to overthrow this company and its man- 
agement. The plaintiffs say they want to know just 
how they stand. Mr. Farmer is claiming that he has 
complete title to every fissure through which the tun- 
nel has passed clear to the top of tbe mountain. The 
other parties are claiming that he bas not, and that he 
has nothing but a miner’s right, and he can hold none 
of these claims, except so far as the company bas pur- 
chased them since its organization. 1t has boughtsome 
of them. That being the case, these parties say they 
want to know where they stand. They want to look 
into the papers; into the titles. They want to havean 
investigation to know whether they shall go into the 
new company to protect what rights they supposed 
they had in the old, or whether they are sufficiently 
protected in the old to remain there. 

We see nothing in the action of these stockholders 
that have bought up those claims on the top of the 
mountain and formed a new company that antago- 
nizes the old at all, so far as its real interests are 
concerned. If they have no rights they cannot injure 
the old. If they have the right to those claims then 
these stockholders ought to know it, and go at once 
and protect the large amount of money they put into 
the old company. The old company has expended al- 
ready more than a quarter million of dollars in driving 
that tunnel, and these stockholders have paid out a 
largeamount of money. They have aright to kuow and 
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ought to know just exactly what their rights are, and 
where they stand, and we think they havea right to an 
investigation of the books. Mr. Farmer has never filed 
an itemized or full report of the financial standing of 
this company. He bas never given any insight into this 
company, so far as the books are concerned, that is at 
all satisfactory to these stockholders, and itis his duty 
to do so. We think they have a right to this writ they 
ask for, and it will be granted in this action. 


Upson, ©. J., and BALpDwIn, J., concur. 
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ATTEMPT TO PROCURE ABORTION — IN- 
DICTMENT—DUPLICITY. 


MASSACHUSETTS SUPREME JUDICIAL COURT, MAY 
16, 1893. 


COMMONWEALTH Y. THOMPSON. 


In an indictment for an attempt to commit an abortion, 
thereby causing the death of the woman, several counts, 
each alleging different means used, may properly be joined 
without alleging that the different counts are different de- 
scriptions of the same act. 

A count of the indictment, alleging that the defendant did 
use “a certain instrument, the name of which and a 
more particular description of which are to said jurors un- 
known,” is sufficient. 

Where, on motion of defendant in a criminal case, the court 
puts the usual questions to the jurors, a refusal to permit a 
general examination by counsel is proper, in the absence of 
any showing why they should have been further ques- 
tioned. Commonwealth v. Trefethen (Mass.), 31 N. E. 
Rep. 967, and Commonwealth v. Poisson (Mass.), 32 id. 906, 
followed. 

On the trial of a criminal case, the refusal of the court to sep- 
arate the witnesses until they testify is within its discre- 
tion. 

On the trial of an indictment for an attempt to commit an 
abortion, whereby the woman died, a physician of eighteen 
years’ practice. who attended deceased during her last ill- 
ness, testified that a week before her death she was deliv- 
ered of a five-months foetus; that he assisted at the deliv- 
ery, and had previously examined her. Held, that such wit- 
ness was qualified to testify as to the cause of her death. 

It was not error to permit the mother of deceased to testify to 
certain changes in the latter’s appearance, and that they 
indicated to her that her daughter was pregnant, espe- 
cially where the objection was not to the statement of opin- 
ion. but to the evidence generally. 

Where the mother is called to testify to the dying declarations 
of deceased, it is proper to permit her to state that the lat- 
ter said at the time that she was dying. 

Where the court strikes out part of the dying declarations, not 
specially excepted to, on the ground that they are not com- 
petent, and seemingly with defendant's assent, the latter 
has no ground of complaint. 


XCEPTIONS from Superior Court, Suffolk county, 
Henry K. Braley, Judge. 
Sophia C. Thompson was indicted for an attempt to 
procure an abortion, whereby the woman died. There 
was a verdict of guilty, and defendant excepts. 


C. C. Travis, Assistant Attorney-General, for the 
Commonwealth. 


J. W. Converse, for defendant. 


Houmes, J. The defendant is indicted under Public 
Statutes, chapter 207, section 9, for an attempt to pro- 
cure a miscarriage of a certain woman, by reason of 
which the woman died. There are four counts laying 
different means. These properly are joined in one in- 
dictment. Public Statutes, chapter 213. section 18, al- 
lowing the joinder of offenses which could not be 
joined at common law, if it is averred that the different 
counts are different descriptions of the same act, has 
no application. Commonwealth v. Ismahl, 134 Mass. 
201, 202. These counts do not describe different offenses 
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in the sense of the statute, and could be joined at 
common law under Massachusetts practice. Carlton 
v. Commonwealth, 5 Mete. (Mass.) 532; Common. 
wealth v. Jacobs, 152 Mass. 276, 281; Commonwealth 
v. Follansbee, 155 id. 274, 277. 

The first count alleges that the defendant did use 
“acertain instrument, the name of which and a more 
particular description of which are to said jurors un. 
known.” This is sufficient. Commonwealth v. Web. 
ster, 5 Cush. (Mass.) 295, 322, 323; Commonwealth y, 
Martin, 125 Mass. 394; Commonwealth v. Coy, 157 id, 
200. These are the only questions open on the motion 
to quash, as the defendant was acquitted on the last 
three counts. 

2. The court put the usual questions to the jurors on 
motion of the defendant. No reason is shown why 
they should have been questioned further, and this 
being so, the judge wisely used the discretion which is 
still left tohim, and which it would be unfortunate if 
he were deprived of, by declining to allow the counsel 
to proceed with a general examination. Common- 
wealth v. Poisson (Mass.), 32 N. E. Rep. 906. , See also 
Commonwealth v. Trefethen (Mass.), 31 N. E. Rep. 
961, 967. 

3. The refusal to separate the witnesses until they 
had testified was within the discretion of the presid- 
ing justice. Commonwealth v. Follansbee, 155 Mass. 
274, 277. 

4. A physician of eighteen years’ practice, who at- 
tends a patient in her last illness, ordinarily may be 
asked, without further qualifying as an expert, what 
caused her death. The answer tothe foregoing ques- 
tion in this case was excepted to, as well as the ques- 
tion. The answer was that the death was caused by 
an abortion having been performed with instruments 
when the patient was advanced in pregnancy about 
five months. It is argued that this opinion required 
more scientific knowledge than the witness was shewn 
to possess, in order to make it competent. The doctor 
previously had testified that a week before her death she 
was delivered of a foetus about five months advanced 
from conception, so that his testimony meant an abor- 
tion performed very shortly before the death. He also 
testified that he was present and assisted at the delivery 
and examined the patient before the delivery. The 
evidence plainly implies that the witness discovered 
physical laceration of some kind, such as was testified 
to in People v. Sessions, 58 Mich. 594, 598. The only 
element of opinion likely to be involved, beyond what 
an ordinary eye-witness may be supposed competent 
to express, is whether the injuries caused the death, 
and for that we cannot say that the judge might not 
find the witness sufficiently qualified. See Nunes v. 
Perry, 113 Mass. 274, 276; Commonwealth v. Sturti- 
vant, 117 id. 122. See Whart. Fv., §§ 411, 512. 

5. The mother of the deceased properly was allowed 
to testify to certain changes in her daughter. and that 
they indicated to her that her danghter was in the 
family way. Commonwealth v. O’Brien, 134 Mass. 198, 
200. In Boies v. McAllister, 12 Me. 308, where the 
opinion of deponents that a woman “had been ina 
state of pregnancy ”’ was excluded, the witnesses seem 
to have been men, and probably had less exact means 
of forming a judgment than the mother naturally 
would have, and than this witness mentioned. They 
were allowed to testify to the indications. In the pres- 
ent case the objection appears to have been directed 
not specially to the statement of opinion, but to the 
evidence generally. 

6. If we are to take it that an exception was saved to 
the testimony of the mother of the deceased as to the 
statements of her daughter that she was dying, and as 
to her daughter's dying declarations, the former were 
admissible toshow that the latter declarations were 
made undera sense of impending death. Common- 
wealth v. Cooper, 5 Allen (Mass.), 495, 497; Common- 
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wealth v. Haney, 127 Mass. 455; Common wealth:v.'Tre- 
fethen (Mass.), 31 N. E. Rep. 961. If believed to ex- 
press the actual state of the dying woman’s jmind, 
they laid a sufficient foundation for the admission of 
the declarations. ‘The declarations are made admissi- 
ble by statute. Stat. 1889, cheap. 100; Commonwealth 
y. Homer, 153 Mass. 343, 344. The court struck out cer- 
tain parts of these declarations, not specially excepted 
to, on the ground that they were not competent evi- 
dence, seemingly with defendant’s assent. With re- 
gard to this the defendant has no cause of complaint. 
Smith v. Whitman, 6 Allen (Mass.), 562; Costello v. 
Crowell, 133 Mass. 352, 355; Authony v. ‘Travis, 148 id. 
53, 60. 

7. Tue exception to a refusal that there was no case 
to go to the jury depends on and falls with the earlier 
exceptions which were dealt with. 

Exceptions overruled. 


——_> 


EVIDENCE — ADMISSIBILITY OF COLLAT- 
ERAL FACTS. 


OHIO SUPREME COURT, OCTOBER 31, 1893. 


THe FinDLay BREWING Co. v. BAUER. 


Any fact is admissible in evidence, though collateral tu the 
main issues, which tends to prove o1 disprove the matter or 
fact in dispute. 

In an action by an employee against his employer for damages 
resulting from an injury received in operating a machine, 
caused by its defective construction, the defect being 
charged to the negligence cf the employer, it is competent 
to prove that on a former occasion, while it was being ope- 
rated by another, the machine worked in a manner similar 
to when the plaintiff was injured. But such evidence is 
only competent to prove the defective character of the 
machine and the employer's knowledge of the fact; it is 
not competent to prove actionable negligence on the part 
of the employer at the time the plaintiff was injured; and 
the jury should be so instructed at the time it is received. 


_— to the Circuit Court of Lucas county. 





MINSHALL, J. The action below was by an employee 
of the defendant to recover damages for a personal in- 
jury caused, as claimed, by the negligence of the de- 
fendant in furnishing an unsafe appliance with which 
to dv the work in which he was employed. ‘The aver- 
ments are, iv substance, that while operating, by the 
direction of the superintendent of the company, a lift, 
used for the purpose of elevating barrels and similar 
packages from a lower lo an upper fluor, he was injured, 
without fault on his part, by one of these packages 
falling back upon him; and that it resulted from the 
negligent and defective construction of the appliance, 
of which the defendant had notice, but of which he had 
no knowledge, and could not have had, in the exercise 
of ordinary care on his part. Issues were joined upon 
the averments of the petition as to the defective char- 
acter of the lift, the negligence of the defendant and 
the averment that it happened without fault on the 
part of the plaintiff. It appeared that the lift or ele- 
vator consisted of a broad, heavy, rubber belt, with 
certain lateral supports and guides of timber, running 
nearly perpendicular against » board the full width of 
the belt, and over a pulley just above the upper floor, 
and around another just below the wash-room floor. 
To the face of this band were attached two sets of iron 
hooks or arms, which, as the band revolved, caught 
the barrels on the under side and carried them up 
through an opening in the floor; and as they turned 
on the upper pulley the barrels fell away by their own 
weight to the floor above und left the hooks free to 
continue their downward movement. The barrels to 
be elevated were placed upon a skid raised above the 
lower floor and inclined toward this revolving band, 





and the man tending the elevator rolled them, one at 
a time, against the band,,ready for the hooks coming 
around and upward from the lower pulley to carry 
them over the pulley above; and as one barrel was 
freeing itself from the hooks above, the other set of 
hovks were about ready to receive the next barrel. 
While the plaintiff was engaged in so placing the bar- 
rels ready to be taken up by the houks, one of them, a 
half barrel, after being carried part way up, fell from 
the hooks, and, striking his hand, then resting on the 
barrel next to go up, caused the injury complained of. 

It was claimed that these hooks or arms were too 
short, and that in any irregular motion of the belt the 
barrel or package being lifted would drop out and fall 
back; and that this was not an infrequent oocurrence, 
when, as sometimes happened, the belt became too 
loose. 

During the progress of the trial a witness was called 
by the plaintiff, and stated, in answer to a question, 
that sometime before he had been employed by the 
defendant to do the same work, and that while so em- 
ployed, a barrel fell back and,injured him. The coun- 
sel for the plaintiff stated that this was offered for the 
sole purpose of showing the dangerous character of the 
machine, and the delendant’s knowledge of that fact, 
and for po other purpose. ‘The court then stated that it 
would be received for these purposes, and no other; 
and so instructed the jury at the time. Similar evi- 
dence as tu the falling back of barrels while the lift 
was being operated was given by other witnesses, to 
which the defendant excepted at the time. 

‘The jury reudered a verdict in favor of the plaintiff, 
on which tbe court, after overruling a motion for a 
new trial, rendered judgment. ‘The judgment having 
been affirmed by the Circuit Court, this proceeding is 
prosecuted to obtain a reversal of both judgments so 
rendered. 

The only question in the case is as to the admissibil- 
ity of the evidence offered to show that on former oc- 
casions, when the elevator was being operated, barrels 
and packages fell back and injured the persous operat- 
ing it, as in this case. 

It is claimed to be incompetent on the ground that 
it raises collateral issues, tending to mislead the jury 
and to surprise the opposite party, by the introduction 
of evidence for which he could not have been prepared 
by the nature of the issue. The rule relied on is thus 
stated by Greenleaf: ‘*The evidence offered must cor- 
respond with the allegations, and be confined to the 
point in issue.”’” Greenl. Ev.,§51. And he adds, in 
the following section: *‘ This rule excludes all evidence 
of collateral facts, or those which are incapable of af- 
fording any reasonable presumption or inference as to 
the principal matter or fact in dispute.’”’ 

The authorities on the question are conflicting. The 
courts of Massachusetts and some of the other States 
hold that such evidence is not within the issue, but 
collateral to it, and should be rejected. Collins v. 
Dorchester, 6 Cush. 396; Aldrich v. Pelham, 1 Gray, 
510; Phillips v. Town of Willow, 70 Wis. 6. But rea- 
son and the weight of authority are the other way. 
The rule, as stated by Greenleaf, excludes only those 
facts ‘“* which are incapable of affording any reasonable 
presumption or inference as to the principal matter or 
fact in dispute."’ So that a fact cannot be said to be 
collateral to the issue if, when established, it tends to 
prove or disprove the principal fact in dispute. In 
this case a number of principal facts were in dispute; 
among these were the defectiveness of the machine 
and the defendant’s knowledge of that fact, as well as 
his negligence in the premises. If the evidence ob- 
jected to tended to prove either of these facts, there 
was no error in its admission. There is no rule of evi- 
dence which requires that what is offered should be 
relevant to every issue in the case; it may be relevant 
to one and irrelevant to another. No party can, asa 
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rule, prove his case uno flatu. He is compelled, in the 
nature of things, to proceed step by step. 
infrequently happens that what is competent for one 
purpose is not for another. The mixed character of 
the evidence does not however render it wholly incom- 
petent. The evidence in such case is admitted with a 
direction from the court to the jury as to how it is to 
be applied, on what issues it is to be considered, and 
ou what not, as was done in this case. 

On reason it seems plain that evidence as to how this 
lift or elevator behaved on former occasions—that at 
other times, when being operated by other persons, 
barrels being lifted, had fallen and injured those ope- 
rating it, or had simply fallen back, the conditions re- 
maining substantially the same, tended to prove some 
vice in its construction that rendered its operation 
dangerous, and that the company knew or should have 
known the fact. Inspection itself may indicate some 
defect in a machine, affecting its safety or usefulness; 
but, as is most usually the case, its defective character, 
whatever it may be, is more clearly observed in its 
operation. Experiment is the final and most conclu- 
sive test of its safety as well as of its usefulness; and 
the fact that the carefulness of the party operating the 
machine may be involved in each instance may affect 
the weight of the evidence, but not its admissibility, 
as such a limitation would exclude the result of every 
experiment offered in evidence; which would amount 
to a reductio ad absurdum. The defectiveness of the 
lift, and the company’s knowledge of it, would not 
however alone constitute actionable negligence. The 
character of the machine and the employer's knowl- 
edge being established, it still remains a question of fact, 
whether under all the circumstances a case of action- 
able negligence has been made out. That which caused 
the danger may have been irremediable, and it is no 
Violation of duty by an employer to put one in his em- 
ploy at the operation of a dangerous machine, if the 
employee is fully informed as to its character, and vol- 
untarily accepts the employment. Whenever force is 
applied to machinery there is more or less danger to 
those operating it; so that the duty of the employer 
toward his employee is not to furnish a perfectly safe 
machine, but one as safe as can be provided in the ex- 
ercise of ordinary care and prudence. Whether the 
employer is negligent in this regard does not depend 
solely upon the fact that the machine is kuown by him 
to be a dangerous appliance, but whether, with such 
knowledge, he neglected to do what a person of ordi- 
nary care could and would have done under such cir- 
cumstances. It was however incumbent on the plain- 
tiff, in making out his case, to show tho dangerous 
character of the machine and the company’s knowl- 
edge, as well as its negligence; and while the evidence 
was not competent to prove negligence, it did tend, as 
we have shown, to prove the other facts, and was 
therefore admissible. As said by the judge delivering 
the opinion in Darling v. Westmoreland, 52 N. H. 403: 
“ The evidence to prove several independent proposi- 
tions or distinct facts may be of different kinds, and 
drawn from different sources.’’ If evidence offered be 
relevant to any issue in the case, it is admissible, how- 
ever incompetent it may be upon other issues. Com- 
menting on the rule that confines the evidence to facts 
put in issue by the pleadings and excludes collateral 
issues, Doe, J., in the case just cited, says: *‘ This rule 
merely requires the evidence to be relevant. It merely 
excludes what is irrelevant. It is a rule of reason, and 
not ap arbitrary or technical one, and it does not ex- 
clude all experimental knowledge.”’ And it was there 
held that on the question whether a pile of lumber was 
likely to frighten horses, evidence is admissible to 
show that horses passing it were or were not fright- 
ened by it. 

In McCanagher v. Rogers, 120 N. Y. 526, an action to 
recover dumages for an injury sustained by the plain- 
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| tiff while working at a machine in the employ of the 
And it not | defendant, a person who had previously been injured 
| while working the machine in the capacity of the 


plaintiff. was asked: ‘**How did the injury ocour to 
you,” and he answered: *‘It jumped out of the socket 
in the same way,’’ the evidence was held to be relevant 
and competent as bearing upon the question of the 
condition of the machinery. And the court said that 
while the decisions are not in entire harmony on the 
question, such is the rule recognized in that State, 
And so in Morse v. Railway Co., 30 Minn. 465, 471, 
which was an action by an employee of defendant to 
recover for an injury caused by its negligence in per- 
mitting its tracks to be and remain out of order, such 
evidence was held competent. The court said: “ It is 
of course not competent for the purpose of showing in- 
dependent acts of negligence, but we think on pringi- 
ple it is clearly admissible when it tends to show the 
common cause of these accidents is a dangerous or un- 
safe thing. It would be certainly competent to prove 


| by an expert that at o time either before or after the 
| accident when the instrument claimed to have caused 


it was in the same condition as when the accident 
complained of occurred, he examined and experi- 
mented with it, and found it capable of producing like 
results. Hence there seems no reason for excluding 
ordinary experience when confined within the same 
limits and for the same purpose. These facts are in 
the nature of experiments to show the actual condi- 
tion of the instrument. Upon any issue as to the con- 
dition or safety of any work of human construction 
designed for practical use, evidence showing how it 
has served, when put to the use for which it was de- 
signed, would seem to bear directly upon the issue. It 
is sometimes objected that this presents new and col- 
lateral issues of which a defendant bas no notice. In 
a certain sense every item of evidence material to the 
main issue introduces a new issue; that is, it calls for 
areply. In no other sense does it make a new issue; 
its only importance is that it bears on the main issue, 
and, if it does, it is competent.’? We have quoted thus 
fully from the opinion in this case, because it seems to 
set forth clearly and fully the reasons for the admis- 
sion of such evidence, and to answer every objection 
that can be made. 

The reasoning in the Massachusetts cases, cited 
above, and relied on by the plaintiff in error, bas gen- 
erally been regarded as unsound; and for this reason 
the decisions have not generally been followed as 
precedents by the courts of the other States. Osburn 
v. City of Detroit, 18 Am. & Eng. Corp. Cas. 231, where 
it is said, referring to the Massachusetts cases, the 
weight of authority is decidedly the other way. City 
of Chicago v. Powers, 42 Lil. 169, 178; Muoore v. City of 
Burlington, 49 Iowa, 136; Walker v. Westfield, 39 Vt. 
246, 251. It is here said that ‘‘a fact that illustrates, as 
by an experiment, the condition of the subject-matter 
of the issue in controversy, is not collateral to that is- 
sue, but is direct evidence bearing upon it.” City of 
Aurora v. Brown, 12 Ill. App. 122; Darling v. West- 
moreland, 52 N. H. 401. Here the Massachusetts cases 
are considered and declared unsound. Delphi v. Low- 
ery, 74 Ind. 520, contains an elaborate review of the 
cases. Cook v. New Durham, 20 Am. & Eng. Corp. 
Cas. 386; Kent v. Town of Lincoln, 82 Vt. 691; Piggot 
v. Railway Co., 3 C. B. 228. 

As the evidence objected to tended to prove that the 
lift had in it a vice making it dangerous to operate, 
and that the company had notice of this from its pre- 
vious bebavior, there was no error in admitting the 
evidence, with a direction to the jury that it was to be 
confined to these purposes, and could not be consid- 
ered on the question of the defendant’s negligence in 
the premises. 

Judgment attirmed. 

SPEAR and Burkert, JJ., dissent. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ACTION FOR REFUSAL TO TRANSFER STOCK.—The case 
of Miller v. Houston City St. Ry. Co., 55 Fed. Rep. 366, 
recently decided by the United States Circuit Court 
of Appeals, was an action against the Houston City St. 
Ry. Co. to recover damages fur a refusal to transfer 
upon its books one hundred and eighty shares of its 
capital stock. The company pleaded that the plaintiff 
acquired it from a prior holder by means of a gambling 
contract. The prior holder bad never repudiated the 
transaction or made any claim upon the company for 
the stock, and the plea of the company was overruled. 
It also pleaded that the certificates were held by the 
plaintiff as collateral security for a debt barred by the 
statute of limitations, but this defense was also de- 
nied by the court upon the ground that it is only 
within the discretion of the actual debtor to plead the 
statute or not. ** Certificatea of stock held as collateral 
security for an indebtedness,’’ said the cvurt, * are 
treated as a pledge, and not as a mortgage, and al- 
though the remedy may be barred by the statute, the 
debt is not extinguished, and the pledge holds good.” 


CARRIERS OF PASSENGERS—HUSBAND AND WIFE— 
WIFE'S BAGGAGE.— Wherea busband and wife are trav- 
elling together over a railway whose business it is to 
carry passengers and their baggage, and the husband 
purchases the tickets representing the fares of himself 
and wife, and has his own and his wife’s bagyage 
checked to the point of their destination, himself re- 
ceiving the checks representing the railway’s re- 
ceipts for such baggage, and the railway company loses 
or fails to deliver at the agreed point the trunk thus 
checked to the wife, containing her wearing apparel 
and that of her child, held, that under these circum- 
stances the husband can, in hisown name alone, without 
joining his wife, maintain an action for damages upon 
the contract thus made with him for the carriage of 
bimself and wife, and their baggage, for the breach 
thereof by the railway in failing to deliver the bag- 
gage of the wife. Jucksonville, S. A. & H. R. Ry. Co. v. 
Mitchell (Fla.), 13 South. Rep. 673. 


COMMISSIONS OF TRAVELLING SALESMEN—EXEMP- 
TION.—In Hamburger v. Corr, decided in the Supreme 
Court of Pennsylvania, in October, 1893 (27 Atl. Rep. 
681), it was held that commissions owing to a travel- 
ling salesman from his employers for goods suld 
by him, and constituting the compensation of the 
salesman for services performed, are within a stat- 
ute of that State which provides that the wages of any 
laborer, or the salary of any person in public or pri- 
vate employ ment, shall not be liable to attachment in 
the hands of the employer. It was further held that a 
factor’s or broker’s commissions are not wages or sal- 
ary so as to be exempted under the above act. 


DANGEROUS PREMISES—FIREMEN.—In Woodruff v. 
Bowen, decided in the Supreme Court of Indiana, in 
October, 1893 (34 N. E. Rep. 1113), it was held that a 
fireman in the course of his duty goes on the roof of a 
building on fire as a mere licensee, and not by invitation 
ofthe owner, and that the owner of a business building, 
reasonably safe for the ordinary purposes of com- 
merce, is not obliged to strengthen it against extra- 
ordinary emergencies, such as the additional strain 
caused by throwing large quantities of water on the 
merchandise therein to check a fire. 


FEDERAL JURISDICTION — AVERMENT OF CITIZEN- 
SHIP.—Where the jurisdiction of the Federal Circuit 
Court depends on diverse citizenship, the fact must 
appear clearly, and it cannot be inferred argumenta- 
tively. The question of jurisdiction stands at the thresb- 


railway as a common carrier in a State, and hasan of- 
fice and agent there. The citizenship of a corporation 
is that of the State which created it, and it is sufficient 
to aver the incorporation in a certain State and the 
citizenship is inferred. A defective averment of citi- 
zeusbip cannot be waived, because iv the Federal 
courts the first and fundamentai question is that of 
jurisdiction, which the court must ask and answer for 
itself, without the motion of the respective parties. St. 
Louis, etc., Co. v. Newcom (U.S. Cire. Ct. App., Eighth 
Dist.), 56 Fed. Rep. 951. 


OFFICIAL BALLOT.—In a proceeding entitled Jn re 
Ballot Marks, reported in 27 Atl. Rep. 608, the Supreme 
Court of Rhode Island, in response to a request of the 
governor of that State for its opinion, held as follows: 
** Under Public Laws, chapter 731, section 6, which re- 
quires each ballot to be so printed as to give each voter 
a clear opportunity to designate by a cross-mark, in a 
sufficient margin at the right of the name of each can- 
didate, his choice of candidates, and section 18, which 
requires the voter to ‘ prepare his ballot by marking in 
the appropriate margin across opposite the name of 
the candidate of his choice for such office to be filled,’ 
a cross placed at tbe right of a blank space below the 
names of candidates on the ballot, and opposite no 
name thereon, cannot be counted for any candidate on 
the ballot.” ‘This decision is substantially in harmony 
with that of the New York Court of Appeals in People 
v. Nichols, 129 N. Y. 395, and that of the Supreme 
Court of [Indiana in Bechtel v. Albin, 33 N. K. Rep. 
967. 

a ee 


CORRESPONDENCE. 
As TO PLEADING THE STATUTE OF FRAUDS IN De- 
FENSE. 
Editor of the Albany Law Journal: 

In Crane v. Powell, 48 Alb. L. J. 425, Judge O’ Brien 
has given us a very learned and exhaustive opinion on 
the question of when it is necessary to plead the stat- 
ute of frauds as a defense. But was the question up 
at all in that case? ‘The contract there sued on was to 
recover damages for breach of an oral agreement, made 
in October, leasing premises for one year, commenc- 
ing on the Ist day of November following. Is not suoh 
acontract good? Is it not the settled law of this State 
that a parol) lease of lands for a term of one year, to 
commence in futuro, is good? Young v. Dake, 5 N. Y. 
463; Becar v. Flues, 64 id. 518. 

Yours truly, 


H. V. Borst. 
AMSTERDAM, N. Y., Nov. 27, 1893. 
| GOVERNOR'S Power TO REMOVE TRUSTEES OF STATE 
INSTITUTIONS DENIED IN NORTH DAKOTA. 


Editor of the Albany Law Journal: 

The Supreme Court of North Dakota has handed 
down a decision in the famous Agricultural case. The 
syllabus is brief, and is merely to the effect that the 
governor has no power to remove the trustees. The 
Case arose originally from failure and refusal of the 
State Senate last winter to confirm the governor's ap- 
pointees to the board. The old board refused to recog- 
nize the members so appointed and held over. The 
Supreme Court sustained the old board, and the gov- 
ernor then removed the old board, claiming malfea- 
sance in office. The case was carried to the Supreme 

Yourt, and the decision just handed down is that the 
| governor has no power to remove the trustees. This 
is the third time the governor has been defeated in 
court in legal contests with various State institutions. 
Justice Corliss wrote the opinion. 





old of every such case. Sv itis not a good averment 


of citizenship to allege that a corporation operates a 


C. M. HaRTWICK. 
| Granp Forks, N. D., Nov. 28, 1893, 
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NOTES. 


Parag delayed is justice denied.—Gladstone. 


Let not the counsel at the bar chop with the judge. 
—Lord Bacon. 


A London court has formally decided that the bag- 
pipe is a musical instrument. In view of the differ- 
ence of opinion on this point the decision is not with- 
out interest. 


Neighbor—** Does your father rent that house you 
live in?" Boy—‘‘ No, indeed. It’s his own house, 
every bit of it. it's been bought and paid for and in- 
sured and mortgaged and every thing.’’ 


George H. Painter, who is under sentence of death 
in Chicago for murder, wants a new trial, not in court 
but under by pnotic influence, which he thinks will con- 
vince those making it that he is fnnocent, and so help 
save his life, which otherwise has about three weeks 
to last. 


Professor Austin Abbott, dean of the University Law 
School, is already busily occupied in different ways, 
being a practicing lawyer, a lecturer and a legal author, 
but not satisfied with the duties he has heretofore had, 
he has begun a new enterprise by editing the Univer- 
sity Law Review. 


The justices of the United States Supreme Court 
from the State of New York since the foundation of 
the government bave Leen John Jay, appointed in 1789; 
Brockholst Livingston, 1806; Smith Thompson, 1823; 
Samuel Nelson, 1845; Ward Hunt, 1872; Samuel 
Blatchford, 1882, and now William B. Hornblower. 


Two little girls, Gertrude and Ethel Hedger, who are 
wards in chancery and heiresses to $100,000 each, were 
recently arraigned as vagrants in a London Police 
Court. Their fortunes are so securely locked up in 
chancery that by no process of law can any of the 
money be obtained until the children are of age. They 
are at present practically destitute, and unable to pro- 
cure decent surroundings, clothing or education.— 
World. 


A Kansas woman who has been elected police justice 
of her city has adopted a novel solution of the tramp 
problem. The tirst tramp who was brought before her 
for judgment was sentenced to two baths a day for ten 
days and to bard labor on the stonepile, with the order 
that he be fed if he worked and starved if he shirked. 
The prisoner survived the ordeal, but now the first 
question a tramp asks on approaching a Kansas town 
is whether the police judge is a man or a woman. 


Mr. Choate, the New York attorney, having arrived 
at the old-sighted age, did not recognize it, or did not 
wish to commence the use of glasses. In pleading a 
cause he had difficulty in seeing his notes, and in or- 
der properly to decipher his manuscript, kept holding 
his paper further and further off. On one occasion 
this so annoyed the judge that he at last burst out 
with: * Mr. Choate, [ would advise you to get one of 
two things—either a pair of tongs ora pair of glasses.” 


Section 13 of article 6 of the New York Constitution 
provides that justices of the peace may be removed, 
after due notice and an opportunity of being heard, by 
such courts as may be prescribed by law, for causes to 
be assigned in the order of removal. This constitu- 
tional provision would seem to exclude any other 
method of removing these officers; and furthermore, 
section 132 of the Code of Criminal Procedure provides 
that justices of the peace are removable by the Su- 
preme Court at a General Term. 


[Infant marriages, which constitate one of the curses 
of native life in British India, resulted in the appear- 
ance at Benares of a little girlof six in the oriminal 


—s 





dock of a police court, charged with bigamy, her fg. 
low-culprit being a boy of nine. She was a native of 
Berhampur, and was married at four or five years of age, 
axd then the too-fascinating young gentleman of nine 
came along, and, although be was aware that his in. 
fantile charmer already had a husband, he went 
through the ceremony of marriage with her. The trial, 
which lasted several days, resulted in the acquittal of 
the two small prisoners. 


Judge Rufus W. Peckham, of the Court of Appeals, 
has grown greatly in the public esteem in his seven 
years of service on the bench of the highest court of 
the State. His father, the elder Rufus W. Peckham, 
had ended a successful career on the bench by his death 
in the Ville de Huvre accident at sea thirteen years 
before his son became a member of the court which 
his father had adorned. Judge Peckham’s opinions 
are written in a graceful but vigorous style. He will 
be, when Judge Earl retires, the oldest of the Demo- 
cratic judges of service. His term will end in Decem- 
ber, 1900.—T'ribune. 


During medizval timesa woman who had nothing 
when she was married escaped responsibility for ber 
debts. Women were then often married in a single 
garment to relieve themselves of indebtedness. A 
young and noble German lady of the sixteenth cen- 
tury, to make assurance doubly sure, had the marriage 
ceremony performed while she was standing in a 
closet, entirely divested of clothing. She put out her 
hand through the crack of the door, and was thus mar- 
ried. Assoon as the ceremony was performed, the 
groom, clergyman and witnesses left the room, she 
came out, arrayed herself in clothes provided by her 
husband, and took her place at the marriage feast. 


It isacommon practice in the Court of Session for 
counsel to identify themselves with their clients. For 
instance, when asked by the judge in, say, a consis- 
torial action who he represents, the counsel may 
laconically remark ‘I am the mother,’’ meaning of 
course that he acts for the mother. The former slip- 
shod style of speaking led to a funny incident in the 
Second Division recently. An affiliation case was 
called. A well-known counsel appeared, and was. in- 
stantly asked by one of the judges, ** Are you the baby 
or the motaer?” ** No,” replied counsel, ** Iam the 
father.” Lord Young jocularly remarked that the in- 
terlocutor should be, “in respect of statement by 
counsel at the bar, decern against him.’’ This sally 
occasioned great amusement.— Edinburgh Evening 
Dispatch. 


Attorney-General Olney is a sturdily-built, sbort- 
necked, beetle-browed man, of middling height, with 
a broad, high forehead, a square jawed, forceful face 
adorned by a drooping iron gray moustache, and is 
dignified rather than suave of manner. He is eight 
and fifty, and comes of a “fighting” Baptist family. 
He is not and never pretended to be an orator, but he 
speaks with great force and deliberation, and asa law- 
yer ranks with the best at the Boston bar. He is par- 
ticularly strong in corporation law, and has pocketed 
many fat fees in his time for legal services rendered to 
railroad companies. It is said that when appointed 
attorney-general his practice was quite worth $50,000 
ayear. It will be seen therefore that he did not enter 
the cabinet without making a considerable pecuniary 
sacrifice. Socially he is a most charming companion. 
He devoutly believes in the truth of Carlyle’s favorite 
proposition that “silence is golden.” He is a some- 


whiit taciturn, quiet-going man, of studious tendencies, 
and has always eschewed publicity. He enjoys the dis- 
tinction of having twice refused aseat on the Supreme 
Court bench of his native Bay State.—M. Crofton in 





November Lippincott’s. 
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CURRENT TOPICS. 

TTORNEY-GENERAL OLNEY’S first annual 
A report to Congress notes with gratification 
that the Supreme Court is making reasonable pro- 
gress in overcoming the arrears of business, which, 
until the establishment of the Circuit Courts of Ap- 
peals, steadily increased from year to year. The 
docket of the Supreme Court at the close of the last 


term, as compared with the docket at the close of 


the term next preceding, shows a decrease of two 
hundred and twenty-one cases. The two cases of 
greatest consequence to the government decided 
by the Supreme Court during the past year were 
what are known as the ‘‘ Chinese Exclusion” case 
and the ‘‘Hat Trimmings” case. The latter in- 
volved no legal principle of special moment, but its 
decision adversely to the government makes it liable 
to pecuniary claims variously estimated as amount- 
ing to from $10,000,000 to $30,000,000. The 
Chinese exclusion case, on the other hand, vrought 
into debate a question of constitutional law second 
to none in gravity and in the far-reaching results 
dependent upon its determination. The judgment 
of the court sustained the validity of the law of 
Congress; affirmed the possession by the United 
States of those attributes of sovereignty which are 
absolutely essential to the existence and safety of 
every government; demonstrated that among such 
attributes beyond all question is the power of the 
political department of the government to expel or 
exclude aliens at will; and emphasized the great 
principle of the division of power between the 
legislative, executive and judicial departments of 
the government by a distinct line of demarcation 
which each is precluded from overstepping. The 
decision of the court was accompanied by a vigorous 
dissent on the part of three of its members, whose 
opinions when taken in conjunction with the elabo- 


tate opinion delivered on behalf of the majority of, 


the court, may safely be declared to be exhaustive 
of the learniug and reasoning on the subject. The 
attorney-general says that the successful work of 
the Circuit Courts of Appeals, especially in the re- 
lief given by them to the crowded docket of the 
Supreme Court, is demonstrated by a statement of 
their practical operations. During the last fiscal 
year there was docketed in these courts a total of 
seven hundred and four cases; during the same 
period five hundred and forty-two cases were dis- 
posed of, leaving four hundred and thirty-one cases 
pending, of which one hundred and seventy-one 
have been argued and are awaiting decision, and 
that during the same period, of the cases disposed 
of only twenty-nine were appealed to the Supreme 
Court of the United States. 


VoL. 45 — No. 25. 





The number of criminal prosecutions pending in 
the Circuit and District Courts of the United States 
on July 1, 1893, was nine thousand three hundred 
and eighty-five, as against three thousand eight. hun- 
dred and eight pending in the same courts July 1, 
1885, while the expenses of the United States courts 
(exclusive of judges’ salaries) incurred and paid in 
the fiscal year 1893 were $4,528,676, as against 
$2,874,733 incurred and paid for the like expenses 
in the fiscal year 1885. The aggregate amount of 
the judgments rendered in favor of the United 
States in civil suits during the last year was 
$285,054, and the amount actually collected on these 
judgments was $90,837, while $29,200 was obtained 
during the year on judgments rendered in former 
years for the United States, and $68,923 was other- 
wise realized in civil suits. The aggregate amount 
of fines, forfeitures and penalties imposed during 
the year in criminal prosecutions was $768,921, and 
the amount of these fines, forfeitures and penalties 
collected during the year was $134,131, while 
$13,123 was realized on fines, forfeitures and penal- 
ties imposed in former years. 


On the subject of United States prisoners and 
prisons the attorney-general remarks: ‘‘I have en- 
deavored to faithfully carry out the laws so far as 
they devolve upon me the duty of supervising affairs 
connected with the support of United States prison- 
ers. In designating prisons for the confinement of 
convicts, it has been the policy to make use of in- 
stitutions of the State in which convictions occurred, 
when practicable, and in all cases to effect the best 
arrangements possible and with the most suitable 
institutions. But the result of the system of im- 
prisonment which has so long obtained has not been 
heretofore, nor is it now, at all satisfactory, and 
should, in my opinion, be changed as soon as other 
and better methods can be devised and inaugu- 
rated. I believe that immediate steps should be 
taken for the erection of at least two penitentiaries 
and one reformatory, capable of accommodating all 
prisoners sentenced to long terms by the United 
States courts. While the first cost of building these 
prisons would be considerable, the expense of con- 
ducting them when ready for occupancy and for 
supporting the inmates could not be more than the 
cost under the present system and might be greatly 
lessened under proper and judicious management.” 


The report discusses with clearness and elabora- 
tion of detail all the important cases pending in 
which the United States is a party, and then pro- 
ceeds to a consideration of the fee system, as to 
which the attorney-general says: ‘‘The system by 
which the United States district attorneys, marshals, 
clerks and commissioners are paid by fees has been 
so often, and so emphatically condemned — is so in- 
defensible in principle, and works such gross injus- 
tice in practice — that its survival to this time is 
nothing less than a wonder and a reproach. In re- 
commending its summary abolition I merely indorse 
a change of policy which has received the earnest 
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advocacy of every attorney-general for the last 
twenty years, Illustrations of the wastefulness and 
the incongruities of the present system abound on 
every hand. Congress would not dream of paying 
any United States district attorney an annual salary 
twice as large as that received by a judge of the 
Supreme Court of the United States — yet under 
the fee system the office of a United States attorney 
in one district has in recent years realized to its in- 
cumbent at least $20,000 a year. In another dis- 
trict where the earnings of a district attorney for 
one year and a half amount to $7,063 the returns 
show that but little more than $1,000 was earned in 
court, the entire balance consisting of mileage 
charges for travel to court or to attend the discharge 
of the poor convicts. In another New England 
district where the entire earnings of the United 
States attorney, one of the most eminent lawyers of 
his State, averaged about $400 per year from 1885 
to 1890, his successor bas received in fees for the 
year 1890, $1,287.90; for the year 1891, $1,580.80, 
and for the year 1892, $2,239.80. All these illustra- 
tions however must yield in significance to that of 
the clerk of one of the United States territorial 
courts, whose net fees for 1890 were $10,785; for 
1891, $14,185; and for 1892, $13,923. 





Concerning the Sherman anti-trust law of July 2, 
1890, the attorney-general speaks with considerable 
emphasis. He says: ‘‘ There has been and probably 
still is a widespread impression that the aim and 
effect of this statute are to prohibit and prevent 
those aggregations of capital which are so common 
at the present day, and which are sometimes on so 
large ascale as to practically control all the branches 
of an extensive industry. It would not be useful, 
even if it were possible, to ascertain the precise pur- 
poses of the framers of the statute. It is sufficient 
to point out whatsmall basis there is for the popular 
impression referred to. In the first place, the sub- 
ject-matter upon which the statute operates and 
alone can operate is ‘any part of the trade or com- 
merce among the several States or with foreign 
nations.’ There is therefore necessarily exempt 
from its provisions all that immense mass of con- 
tracts, dealings and transactions which arise and 
are carried on wholly within State lines and are 
wholly within the jurisdiction of a State. On an- 
other ground, namely, that special and exclusive 
legislation has been enacted respecting them, rail- 
road companies engaged in interstate transportation 
have been held not to be within the purview of the 
statute. In the next place, the subject-matter of 
the statute as thus limited is to be protected from 
(1) monopolies; (2) attempts to monopolize; (3) 
combinations or conspiracies to monopolize, and 
(4) contracts, combinations or conspiracies, in form 
of trusts or otherwise, in restraint of trade or com 
merce. But as all ownership of property is of itself 
a monopoly, and as every business contract or trans- 
action may be viewed as a combination which more 
or less restrains some part or kind of trade or com- 
merce, any literal application of the provisions 








of the statute is out of the question.” In this con- 
nection the attorney-general quotes the decision 
rendered by Justice Jackson when circuit judge of 
the Southern Circuit of Ohio, which, he says, deals 
with the statute thoroughly and comprehensively, 
and coming from a judge who is now an associate jus- 
tice of the Supreme Court, must be regarded as en- 
titled tothe highest consideration. His conclusions 
as briefly summarized, are: (1) That Congress 
cannot limit the right of State corporations or of 
citizens in the acquisition, accumulation and con- 
trol of property; (2) that Congress cannot prescribe 
the prices at which such property shall be sold by 
the owner, whether a corporation or individual; 
(3) that Congress cannot make criminal the intents 
and purposes of persons in the acquisition and con- 
trol of property which the States of their residence 
or creation sanction; (4) that ‘‘ monopoly,” as pro- 
hibited by the statute, means an exclusive right in 
one party, coupled with a legal restriction or re- 
straint upon some other party which prevents the 
latter from exercising or enjoying the same right; 
(5) and that contracts in restraint of trade and com- 
merce as prohibited are contracts in general re- 
straint thereof, and such as would be void at com- 
mon law independently of any statute. ‘‘ This ex- 
position of the statute,” says Attorney-General Olney, 
‘*has not so far been questioned by any court and is 
to be accepted and acted upon until disapproved 
by a tribunal of last resort. In view of it the cases 
popularly supposed to be covered by the statute are 
almost without exception obviously not within its 
provisions, since to make them applicable not merely 
must capital be brought together and applied in 
large masses, but the accumulation must be made 
by means which impose a legal disability upon 
others from engaging in the same trade or industry. 
Numerous suits under the statute however have 
already been brought — others may be — and it is 
manifest that questions of such gravity, both in 
themselves and in respect of the pecuniary in- 
terests involved, ought not to rest for their final de- 
termination upon the decision of a single judge, 
however forcible and weighty. I have therefore 
deemed it my duty to push for immediate hearing 
a case involving those questions, and unless pre- 
vented by some unforeseen obstacle shall endeavor 
to have it advanced for argument at the present 
term of the Supreme Court.” 





The National Corporation Reporter observes that 
one of the most potent reasons for the creation of 
corporations in business life, is the fact that the 
death of any constituent member of the corporation 
does not dissolve it, while in partnerships the death 
of the partner dissolves the partnership, and many 
important interests are thus sometimes jeoparded. 
In order to obviate this rule of law, it is sometimes 
provided in wills and partnership contracts that the 
partnership shall be continued for the benefit of the 
heirs. It is believed that a testator has no absolute 


right to so provide as against the wishes of his heirs, 
although many such documents are written to 
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obviate the difficulty of a complete cessation of the 
business. In the case of Buckingham v. Morrison, 
136 Ill. 454, the Supreme Court of Illinois deemed 
it doubtful whether executors could be excluded 
from the management of the estate by the terms of 
the articles of partnership. There the articles pro- 
vided that in case of death the partnership shall not 
cease or be dissolved; that the surviving partner 
shall continue to carry it on until the end of the 
full term of the partnership, provided for in the 
articles of partnership. It was further provided 
that the surviving partner shall carry on the busi- 
ness until the end of the term without any interfer- 
ence, participation or control from or by the heirs, 
legatees or representatives of the deceased partner. 
It was said that under sections 89 and 90 of the 
Administration Act of Illinois, the surviving part- 
ner is required to proceed with the settlement of 
the business without delay, and may be called to 
account by the Probate Court, upon application of 
the executor or administrator. In Louisiana Bank 
v, Kenner’s Succession, 1 La. 384, it was held, after 
an exhaustive review of the authorities, to be an 
unsettled question whether stipulations in the 
articles of partnership, providing for discontinuance 
after the death of a partner, for the benefit of the 
heirs, are binding upon them. According to Chan- 
cellor Kent, the better opinion is that they are not 
anywhere absolutely binding. It is at the option 
of the representatives to do so, and if they do not 
consent, the death of the party puts an end to the 
partnership. 3 Kent Com. 57, note; 1 Pars, Cont. 
(6th ed.), 200, note d. So it may be said that it is 
doubtful whether partners may by contract extend 
the existence of the partnership for a term of years 
after the death of one of them, and thus exclude 
the personal representatives of the deceased member 
from the management and settlement of the estate, 
or from calling on the survivor to account. Con- 
sidering these disadvantages it is advisable in many 
cases to form a close corporation, and thus control 
the continuance of business beyond peradventure, 
against the casualties of death. 


,eMr. Henry C. Robinson of Hartford, in the December 
number of the Yale Law Journal, gives the opponents 
of constitutional reform in Connecticut a sharp rap 
—all the more effective from the fact that they are 
mostly of his own political party. He refers to the 
present striking drift of population from the country 
towns to the city, which is daily intensifying the 
unrepresentative character of the General Assembly. 
“We have not indeed,” he says, ‘‘ reached the con- 
dition of the mother country in 1830, when it is said 
that of six hundred and fifty-eight members of the 
House of Commons three hundred and six were re- 
turned by one hundred and sixty persons. We 
have however this unenviable distinction, that in 
our house of commons the entire membership 
practically represents artificial corporations and not 
the people at all.” When it is remembered further 


that these artificial corporations or towns are gro- 
tesquely unequal as regards population, the severity 











of this indictment of the existing constitution of 
the Connecticut Legislature becomes all the more 
apparent. Mr. Robinson notes the claim made that 
the Constitution of 1639 was made by the three 
original towns, and that consequently the whole 
fabric of State government now rests on the sov- 
ereignty of the towns. He says it is the farthest 
from the truth; that that Constitution was the act 
of the people and provided for proportional or popu- 
lar representation by intent, and not town repre- 
sentation. Toshow that as far back as 1804 nobody 
supposed the old Constitution the work of three 
towns, he quotes Judge David Daggett, a distin- 
guished leader of the federalist and ‘‘ steady habits ” 
party, as saying: ‘‘ But in Connecticut the people 
actually met and without the intervention of agents, 
by themselves, made a Constitution which is now 
our Constitution.” And Judge Daggett continued : 
‘*Thus situated these settlers remained till 1639 
when the free planters all met at Hartford, and 
without the intervention of any delegates, formed a 
Constitution.” Thus the Constitution was the work 
of a purely democratic assembly — and Connecticut 
should glory in the fact, thinks Mr. Robinson. If 
this leaves any ground for town representation ad- 
vocates to stand on, it is not observable. Nor will 
it do, says Mr. Robinson, to confine any changes 
providing for more popular representation in the 
Legislature, to the Senate. The House is the first 
which should feel the blow of reform. This branch 
above all should be the assembly of the people rather 
than of the towns or any other arbitrary political 
division. There is reason to believe that by the 
time the next Legislature of Connecticut meets it 
will be unable to resist the demand for constitutional 
reform which is now becoming backed by an over- 
whelming popular sentiment. A constitutional 
convention is opposed by Mr. Robinson as revolu- 
tionary, the Constitution providing another way of 
amending it; but if this other way fails, he declares 
that the people will be justified in demanding the 
summary method of a convention. 


Judge Archbald, of Scranton, Penn., has for- 
warded to the prothonotary of Franklin county his 
opinion in the case of National Bank of Chambers- 
burg v. William Gelwicks. The case was one involv- 
ing the right of the State to collect from the national 
banks the four-mill tax which it imposes on securi- 
ties for money at interest whether held by individ- 
uals or corporations, State or national. Up to 1891 
no attempt was made by the State to collect this 
tax from national banks, but in that year the revenue 
law was so amended as to subject these banks to the 
tax. Attention was first called to this by Judge 
Rice, of Luzerne, in the case of Wilkesbarre 
Bank v. Wilkesbarre, and relying on that case, the 
auditor-general instructed the county commission- 
ers throughout the State to assess and collect from 
the national banks in their respective counties the 
four-mill tax on the securities held by them. The 
assessor of the fourth ward, William L. Gelwicks, 
accordingly demanded of the National Bank of 
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Chambersburg a statement of the securities held by 
it in order to assess the tax. The bank, on the 
ground that such State taxation was illegal, filed a 
bill to restrain its assessment. Judge Stewart 
granted a preliminary injunction against the assess- 
ment, and after the defendants had answered the 
bill, the cause was argued before Judge Archbald, 
who now makes the injunction permanent, holding 
the tax to be illegal. The judge holds that the 
national banks are agencies of the national govern- 
ment, and that, as Congress has allowed them to be 
taxed by the States only in two particulars (on their 
real estate and shares), a tax upon their personal 
property is beyond the State’s power. ‘‘The ques- 
tion with which we are met,” he continues, ‘*‘ after 
the disposition of these preliminaries is one of con- 
siderable moment, involving, as it does, no less a 
matter than the relations of Federal and State 
governments. It is to be approached therefore with 
more than ordinary concern and considered with 
great care and circumspection. On the one hand, 
if the tax be declared unlawful, it withdraws from 
the reach of the State a vast amount of property 
held not only by this, but by other national banks, 
which would ordinarily be subject to its sovereign 
power, and which is in a large measure indebted to 
that sovereignty for its safety and value, if not for 
its very existence. While, onthe other hand, if the 
tax be sustained, an agency of the Federal govern- 
ment may be unduly subjected to State control and 
its efficiency as such seriously, perhaps fatally, im- 
paired. Upon a full consideration of the case, I 
am therefore of the opinion that the acts of the de- 
fendants complained of in the bill, which are directed 
toward subjecting the plaintiff bank to a tax on its 
personal property, are unlawful and should be en- 
joined. The bill is sustained and the plaintiff is 
adjudged to be entitled to the relief therein prayed 
for, with costs.” 


The public administration of the estate of one 
William Doyle, who died in Boston in 1824, leaving 
a deposit of $60, in the Provident Institution for 
Savings, which has but recently come to light, and 
which now amounts, with the accumulations, to 
over $2,000, attracts attention to a curious side of 
savings bank history. It has long been known that 
there are in the banks of Boston and other cities 
large sums of money deposited by persons whose 
heirs are ignorant of the little fortunes standing to 
their credit. On these deposits the savings banks 
have of course been earning a greater or less margin 
of profit. An investigation of the subject revealed 
a total sum of several hundred thousand dollars 
which had not been diminished or increased by de- 
posits, for along period of time. In several in- 
stances the sums were over $3,000. Many of the 
names were evidently names of humble foreigners, 
those of Portuguese sailors forming a notable pro- 
portion, By a legislative statute compelling the 


banks to publish annual lists of the unclaimed de- 
posits, with the amounts and residences of the de- 
positors, attorneys have been enabled to recover 
portions of this money for the heirs of the depos- 





itors. It must be said that the task is not easy, ag 
the bank officials, fearful of imposture, afford only 
meagre assistance to those pursuing inquiries. But 
there is an element of romance as well as of prosaic 
advantage in these researches among old records, 
which has led in many instances to a greater ex. 
penditure of time and energy than the results would 
otherwise warrant. 
the forty-second cousin who owned an estate in 
Scotland is scarcely a more fascinating connection 
than the possible grandfather who went off to the 
war and died, leaving a rolling snowball in the 
shape of a wad of bills deposited in one of the say- 
ings banks. 


Many strange stories have been told in which 
bank-books have figured to a very considerable de- 
gree. The New York Banker’s Magazine relates one 
that is far from being uninteresting. In September 
a gentleman received a letter from his brother in 
the country and on opening it he found it to contain 
bank-book No. 116,807 of the Bank for Savings, at 
No. 107 Chambers street. The gentleman opened 
his eyes in a surprised way at this relic of the past, 
for the bank in question no longer exists. An ex- 
amination of the book discovered that there was in 
it a memorandum showing that the father of the 
gentleman who had written the letter had vpened 
an account in the name of his son in 1849. The 
last deposit had been made in December, 1850, and 
the aggregate amount of deposits was $29. In his 
letter the gentleman up the country says that he 
discovered the book in a collection of old papers, 
and sent it on to see if it was still of value. The 
New York business man at once made an investiga- 
tion. He found that the ‘“‘ Bank for Savings” had 
long ago been merged into the Bleecker Street Bank, 
and that its accounts were kept methodically and 
well was shown by the fact that the accountants 
had no difficulty in identifying this deposit made 
forty years ago. This being done they at once, 
with that nonchalance that is characteristic of men 
found in institutions where millions are handled, 
made in red ink under the record of the $29 deposit 
this entry: ‘‘July, 1890. Interest, $259.50.” 80 
the book that had for forty years lain forgotten 
among rubbish of the past turned out to be a very 
valuable article. As a witness to the beauties of 
compound interest it ought to be of value. 


Tennessee presents the unusual spectacle of an 
attorney-general pursuing an ex-governor, an eX- 
treasurer and an ex-controller in the courts for the 
recovery of sums of money alleged to have been lost 
to the State through their negligence or wrongfully 
withheld by them from it. The bill in chancery 
was filed some weeks ago. So far as ex-Governor 
Buchanan and ex-Comptroller Allen are concerned, 
the acts complained of were performed by them as 
members (with ex-Treasurer House) of the funding 
board, and we do not understand that corruption is 
charged; only loose ways of doing business and 
non-compliance with the law. But the attorney- 
general’s information is that House pocketed fees 
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from insurance companies to the tune of $24,869, 
after promising the legislative committee on insur- 
ance to turn every dollar of them into the State 
treasury. This, in the attorney-general’s opinion, 
was not right, and he wants the chancery court to 
compel the ex-treasurer to disgorge. 


In the sketch of the new edition of Mr. Fitz- 
patrick’s ‘‘Secret Service under Pitt,” printed on 
pages 443-4 of the current volume of this paper, it 
was stated on the authority of the London Law 
Times that Robert Emmet was defended by Leonard 
MacNally, and he was in fact the junior counsel for 
the defense, but the leader for the defense was Peter 
Burrowes, K.C. Emmet refused to allow his coun- 
sel to address the jury, and the speech which he 
himself made was made after his conviction. These 
facts appear from the Memoir of Peter Burrowes, by 
Waldron Burrowes, page 72, from the report of the 
trial of Robert Emmet, in Howell’s State Trials, 
vol. 28, and columns 1097, 1098, 1157, and 1171, 
and from Stephen’s Dictionary of National Biog- 
raphy, vol. 7, page 450. 


Suppose the British courts, unconvinced by our 
Mr. Justice Field’s reasoning, decide presently that 
Lakes Superior, Michigan, Huron, Erie and Ontario 
are not ‘‘high seas.” Then what? 


4 


UNITED STATES V. ROGERS—THE DISSENT- 
ING OPINIONS OF GRAY AND BROWN, JJ. 
The opinion of the Supreme Court of the United States, deliv- 
ered by Mr. Justice Field, November 20, 1893, in the case of 
United States v. Rodgers, holding that the term “high 
seas,”” under section 5346 of the United States Revised Stat- 
utes, is applicable to all the open, uninclosed waters of the 
Great Lakes, was printed in full in the ALBAny Law JouRNAL 
last week, page 463 et infra. The two dissenting opinions 

were as follows: 


Gray, J., dissenting. The opinion of the majority 
of the court is avowedly based upon the hypothesis 
that the open waters of the Great Lakes are “high 
seas,’’ within the meaning of section 5346 of the Re- 
vised Statutes, on which the indictment in this case is 
founded. 

That hypothesis [ am unable to accept. It appears 
tome to be inconsistent with the settled meaning of 
the term ‘‘high seas,’’ in our law, and in common 
speech, and especially as used in the Crimes Acts of 
the United States, as heretofore uniformly expounded 
by this court and by the justices thereof. 

According to all the authorities, without exception 
“the high seas”’ denote the ocean, the common high- 
way of all nations—sometimes as including, sometimes 
as excluding, bays and arms of the sea, or waters next 
the coast, which are within the dominion and jurisdic- 
tion of particular States—but never as extending to 
any waters not immediately connecting with the sea, 

The first Crimes Act of the United States provided, 
in section 8, for the punishment of murder or other 
Capital offense committed ‘tupon the high seas, or in 
any river, haven, basin or bay, out of the jurisdiction 
of any particular State;” and, in section 12, for the 
punishment of any person who should “ commit man- 
slaughter upon the high seas,’ but not mentioning 
in that section any other waters. Act of April 30, 
1790, chap. 9; 1 Stat. 113, 115. In United States v. 
Wiltberger, decided by this court, in ,1820, it ,was,ad- 


judged that manslaughter committed by the master 
upon one of the seamen, on board a merchant vessel of 
the United States, below low-water mark of a river 
flowing into the sea in China, was not ‘“ manslaughter 
upon the high seas,’’ nor within the act of 1790; and 
Chief Justice Marshall, in delivering juégment, said: 
“Tf the words be taken according to the common un- 
derstanding of mankind, if they be taken in their 
popular and received sense, the ‘high seas,’ if not in 
all instances confined to the ocean which washes a 
coast, can never extend to a river about half a mile 
wide, and in the interior of a country.” 5 Wheat. 
76, 94. 

In United States v. Brailsford, this court held that 
the words “out of the jurisdiction of any partioular 
State,”’ in section 8 of the act of 1790, meant a State of 
the Union, and not a foreign State; and that a ship 
lying at anchor in an open roadstead, within a marine 
league of a foreign shore, and not in a river, haven, 
basin or bay, might be found by « jury to be on the 
high seas. 5 Wheat. 184, 189, 200. A similar decision 
had been previously made by Mr. Justice Story. United 
States v. Ross, 1 Gallison, 624. 

In United States v. Hamilton, Mr. Justice Story held 
that larceny inan inclosed dock, within the ebb and 
flow of the tide, in a foreign port, was not larceny 
“upon the high seas,’’ under section 16 of the act of 
1790. 1 Mason, 152. In United States v. Morel it was 
held by Mr. Justice Baldwin and Judge Hopkinson, 
that an indictment on the same section was not sus- 
tained by proof of ‘stealing in a land-locked harbor of 
one of the Bahama Islands, the court saying: ‘‘The 
open sea, the high sea, the ocean, is that which is the 
common highway of nations, the common domain 
within the body of no country, and under the partiou- 
lar right or jurisdiction of no sovereign, but open, free 
and common to all alike, as a common and equal 
right.’”’ 138 Am. Jur. 279, 282. And in United States v. 
Jackson a like decision was made by Mr. Justice 
Thompson and Judge Betts as to larceny in the harbor 
of Vera Cruz, because ‘‘the high seas were, properly 
speaking, within the territory of no State or country.” 
2N. Y. Leg. Obs. 3, 4. 

In United States v. Robinson, 4 Mason, 307, which 
was an indictment on the act of March 26, 1804, chap. 
40 (2 Stat. 290), for destroying a vessel *‘on the high 
seas” with intent to defraud the underwriters, Mr. 
Justice Story held that a land-locked bay in Bermuda 
could not be considered as the high seas. And, under 
the same statute, Mr. Justice Nelson and Judge Betts 
held that a vessel in the East river, or western extrem- 
ity of Long Island Sound, was not upon the high seas, 
United States v. Wilson, 3 Blatchf. 435. 

The Crimes Act of March 3, 1825, chap. 65, was 
drafted by Mr. Justice Story, to supply the defects of 
former acts. 1 Story’s Life of Story, 297, 437, 439, 440; 
2 id. 402. That act, in sections 4, 6-8, 11 and 22, pro- 
vided for the punishment of murder, of assaults with a 
dangerous weapon or with intent to kill, and of vari- 
ous other crimes, ‘“‘upon the bigh seas, or in any arm 
of the sea, or in any river, haven, creek, basin or bay,” 
thus covering all tide waters, including a dook or basin, 
or a land-locked bay, in which the tide ebbs and flows 
from the sea, though in a foreign State, if *‘ within the 
admiralty jurisdiction of the United States, and out of 
the jurisdiction of any particular State’’ of the Uniun. 
4 Stat. 115-118, 122. 

In United States v. Grush, 5 Mason, 290, which was 
an indictment on the provision of section 22 of the act 
of 1825 (re-enacted in the very section of the Revised 
Statutes now in question), for an assault with a dan- 
gerous weapon and with intent to kill, Mr. Justice 
Story, in deciding that a place in Boston Harbor 
within the body of a county was a bay or haven or arm 
of [the ‘sea, but was not the high seas, said: ‘‘ There 








cannot, [ ,think, be any doubt as to_what is the true 
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meaning of the words ‘high seas’ in this statute. Mr. 
Justice Blackstone, in his Commentaries (1 Com. 110), 
uses the words ‘high sea’ and ‘ main sea’ (altwm mare, 
or le haut meer) as synonymous; and he adds, ‘that 
the main sea begins at the low-water mark.’ But 
though this may be one sense of the terms, to distin- 
guish the divided empire, which the admiralty pos- 
sesses between high-water and low-water mark, when 
it is full sea, from that which the common law pos- 
sesses, when it is ebb sea; yet the more common sense 
is to express the open, uninclosed ocean, or that por- 
tion of the sea, which is without the fauces terre on 
the seacoast, in contradistinction to that, which is sur- 
rounded or inclosed between narrow headlands or 
promontories.” And, after referring to United States 
v. Wiltberger, above cited, and other authorities, he 
concluded: *‘ From this view of the subject [ am en- 
tirely satisfied, as well upon the language of the au- 
thorities as the descriptive words in the context, that 
the words ‘high seas’ in this statute are used in con- 
tradistinotion to arms of the sea, and bays, creeks, etc., 
within the narrow headlands of the coast; and com- 
prehend only the open ocean, which washes the sea- 
coast, or is not included within the body of any county 
in any particular State.” 5 Mason, 297-299. 

Here we have the deliberate opinion of Mr. Justice 
Story, who had drafted the act, who had taken part in 
all the previous decisions of this court upon the sub- 
ject, and who had often considered it at the Circuit, 
that the words “high seas” in the very enactment 
now before us “comprehend only the open ocean, 
which washes the seacoast, or is not included within 
the body of any county in any particular State.” 

So Chancellor Kent says: ‘*The high seas mean the 
waters of the ocean without the boundary of any 
county, and they are within the exclusive jurisdiction 
of the admiralty up to high-water mark when the tide 
is full. The open ocean which washes the seacoast is 
used in contradistinction to arms of the sea inclosed 
within the fauces terre, or narrow headlands and 
promontories, and under this head are included rivers, 
harbors, creeks, basins, bays, etc., where the tide ebbs 
and flows.’’ 1 Kent Com. 367. 

If we turn to the principal American dictionaries, we 
find the following definitions of ** high seas:’’? In Wor- 
cester, “high sexs, the open ocean.” In Webster, 
“high seas, (law) the open sea; the part of the ocean 
not in the territorial waters of any particular sover- 
eignty, usually distant three miles or more from the 
coast line.’’ In the Century Dictionary, ‘high seas” 
are defined as ‘the open sea or ocean; the highway of 
waters;’’ and, in law, either (1) the waters of the 
ocean to high-water mark, or (2) those “not within the 
territorial jurisdiction of any nation, but the free high- 
way of all nations, the waters of the ocean exterior to 
a line parallel to the general direction of the shore and 
distant a marine league therefrom; ”’ and it is added: 
“The Great Lakes are not deemed high seas.”’ 

A fortnight after the passage of the act of 1825, this 
court, speaking by Mr. Justice Story, decided that the 
general admiralty jurisdiction of the courts of the 
United States was limited to tide waters. The Thomas 
Jefferson, 10 Wheat. 428. That decision was followed 
in 1833 in Peyroux v. Howard, 7 Pet. 324, in 1837 in The 
Orleans, 11 id. 175, and in 1847 in Waring v. Clarke, 5 
How. 441. For more than half a century after the 
adoption of the Constitution Congress took no step 
toward extending the admiralty jurisdiction beyond 
such waters. In the act of February 26, 1845, chap. 20, 
extending that jurisdiction, in matters of contract and 
tort, ‘upon the lakes and the navigable waters con- 
necting the same,” Congress clearly treated those lakes 
and waters as distinct from, and not included witbin, 
“the high seas or tide waters.”” 5 Stat. 726. And Con- 
gress never indicated any intention to extend the 
criminal jurisdiction of the courts of the United 








States “to the Great Lakes and the connecting 
waters’’ until three years after the assault alleged in 
the indictment in this case. Act of September 4, 1890, 
chap. 874; 26 Stat. 424. ‘ 

The judgment of this court in 1851, in The Genesee 
Chief, 12 How. 443, overruling The Thomas Jefferson 
and the oases which followed it, and holding the act of 
1845 to be constitutional, did not proceed upon any as- 
sumption that the Great Lakes were ‘high seas;” but 
upon the broad ground that *‘ the lakes and the waters 
connecting them are undoubtedly public waters,” and 
therefore “ within the grant of admiralty jurisdiction 
in the Constitution of the United States.’’ 12 How, 
457. Chief Justice Taney, in delivering that judgment, 
clearly distinguished the Great Lakes from the high seas, 
This appeurs in his statemeut of the question whether 
“the admiralty jurisdiction, in matters of contract 
and tort, which the courts of the United States may 
lawfully exercise on the high seas, can be extended to 
the lakes, under the power to regulate commerce;” as 
well as in his pregnant observations: ‘‘ These lakes are, 
in truth, inland seas. Different States border on them 
on one side and a foreign nation on the other.” 12 
How. 452. 453. 

So, in The Eagle, 8 Wall. 15, in which it was decided 
that the admiralty jurisdiction over all navigable 
waters, having been declared in The Geneese Chief to 
depend upon the Constitution, and not upon any act 
of Congress, extended to the British side of the De- 
troit river, Mr. Justice Nelson, speaking for this court, 
observed the same distinction, saying that the Dis- 
trict Courts could take cognizance of ‘‘all civil causes 
of admiralty jurisdiction upon the lakes and waters 
connecting them, the same as upon the bigh seas, bays 
and rivers navigable from the sea.’’ 8 Wall. 21. 

The lakes are not high seas, for the very reason that 
they are inland seas, within the exclusive jurisdiction 
and control of those countries within whose territories 
they lie, or between whose territories they are the 
boundary; and therein essentially differ from ‘‘the 
high seas, where the law of no particular State has ex- 
clusive force, but all are equal."’ Bradley, J., in The 
Scotland, 105 U. S. 24, 29. 

The distinction is familiar and well established in in- 
ternational law. 

As was said by Sir William Scott: ‘In the sea, out 
of the reach of cannon shot, universal use is presumed; 
in rivers flowing through conterminous States, a com- 
mon use to the different States is presumed.” The 
Twee Gebroeders, 3 C. Rob. 336, 339. 

In a case in which a municipal seizure under the 
Customs Act of March 2, 1799, chap. 22, § 29 (1 Stat 
649), in the St. Mary’s river, then forming the bound- 
ary between the United States and the Spanish terri- 
tory, of a vessel bound up that river to the Spanish 
waters and Spanish possessions, was held unlawful. 
Mr. Justice Story, speaking for this court, said that 
‘*upon the general principles of the law of nations, the 
waters of the whole river must be considered as com- 
mon to both nations, for all purposes of navigation, a8 
acommon highway, necessary for the advantageous use 
of its own territorial rights and possessions;” and he 
distinguished the waters of the river, common to the 
two nations between whose dominions it flowed, from 
‘the ocean, the common highway of all nations.” The 
Apollon, 9 Wheat. 362, 369, 371. 

Vattel says: ‘The open sea is not of a nature to be 
possessed, no one being able to settle there so as to 
hinder others from passing over it.’’ Vattei, lib. 1, 
chap. 23, § 280. ‘‘No nation therefore has the right to 
take possession of the open sea, or to claim the sole ase 
of it, to the exclusion of other nations.’’ § 281. ‘‘ Every 
lake, entirely included in a country, belongs to the 
nation owning the country, which in possessing itself 
of a territory is considered as having appropriated to 
itself every thing included in it; and, as it seldom hap- 
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pens that the property of a lake of considerable size 

falls to individuals, it remains common to the nation. 
If this lake is situated between two States, it is pre- 
sumed to be divided between them at the middle, so 
long as there is neither title, nor constant and manifest 
custom, to determine otherwise.” Chap. 22, § 274. 

Wheaton says: *‘The sea cannot become the exolu- 
sive property of any nation. And consequently the 
use of the sea, for these purposes”’ (navigation, com- 
merce and fisheries), ‘‘remains open and common to 
all mankind.’’ Wheaton’s International Law (8th ed.), 
$187. ‘“ The territory of the State includes the lakes, 
seas and rivers, entirely inclosed within its limits. 
The rivers which flow through the territory also form 
a part of the domain, from their sources to their 
mouths, or as far as they flow within the territory, in- 
cluding the bays or estuaries formed by their junction 
with the sea. Where a navigable river forms the 
boundary of conterminous States, the middle of the 
channel is generally taken as the line of separation 
between the two States, the presumption of law being 
that the right of navigation is common to both; but 
this presumption may be destroyed by actual proof of 
prior occupancy and long undisturbed possession, giv- 
ing to one of the riparian proprietors the exclusive title 
tothe entire river.” § 192. 

Phillimore, after observing that ‘‘no difficulty can 
arise with respect to rivers and lakes entirely inclosed 
within the limits of a State," and discussing the rights 
in rivers which flow through more than one State, and 
the rights in the open sea, in narrow seas or straits, 
and in portions of the sea next the coast or between 
headlands, says: ‘“‘ With respect to seas entirely in- 
closed by the land, so as to constitute a salt-water lake, 
the general presumption of law is that they belong to 
the surrounding territory or territories in as full and 
complete a manner as a fresh-water lake. The Caspian 
and the Black sea naturally belong to this class.’’ And 
he proceeds to show that the rights of other nations 
than Turkey and Russia to navigate the Black sea from 
the Mediterranean rest upon treaties only. 1 Philli- 
more’s International Law (8d ed.), arts. 155, 205, 205a. 
See also Wheaton, § 182 and note; Treaty of 1862 of the 
United States with the Ottoman Empire, art. 11; 12 
Stat. 1216. 

The Mediterranean sea, opening directly into the At- 
lantic ocean at the Straits of Gibraltar, and washing 
the shores of many countries of different sovereigns, 
has, excepting such portions thereof as the Gulf of 
Venice or the Straits of Messina, been recognized and 
considered by all nations for centuries as part of the 
high seas, free to all mankind. Martens Préois du 
Droit des Gens, § 42; Wheaton, § 190. And it was the 
one sea familiarly known to the ancients as altum mare, 
the deep sea, or ‘‘ high sea,’’ or simply altum, the deep. 

The freedom of the Baltio sea, and of the sound oon- 
necting it with the North sea, longand earnestly contro- 
verted, was finally established in 1857 by a treaty of 
the five powers whose territories bordered thereon 
with other European nations, and by a separate treaty 
between the United States and Denmark. Wheaton, 
§§ 183-185, 187, note; 1 Phillimore, arts. 179, 206; 11 
Stat. 719. 

As to the Great Lakes of North America there has 
hever been any doubt. They are in the heart of the 
continent, far above the flow of the tide from the sea. 
Lake Michigan is wholly within the limits and domin- 
ion of the United States, and of those States of the 
Union which surround it. Illinois Central Railroad 
V. Illinois, 146 U. S. 887; 6 Opinions of Attorneys.Gen- 
eral, 172. The middle line of Lakes Superior, Huron, 
Erie and Ontario, and of the waters connecting them, 
forms part of the boundary between the United States 
and the State of Michigan and other States of the 
Union, on the one hand, and the British possessions in 





Canada on the other. ‘Treaties of Paris in 1783, art. 


2, and of Ghent in 1814, art. 6, and Decision of Com- 
missioners under this article; 8 Stat. 81, 221, 274; 
Charters and Constitutions, 994, 1453, 2026. No other 
nation has the right to navigate them, except by the 
permission, and subject to the laws, of the United 
States and Great Britain, respectively. The contro- 
versy between the United States and Great Britain as 
to the right of navigating the river St. Lawrence turned 
upon the effect to be given to the fact that one side of 
the Great Lakes and of the waters connecting them be- 
longed to each country, as against the fact that both 
shores of the St. Lawrence below belonged to Great 
Britain; and it was never suggested that any third 
nation had a free and common right of navigation of 
the lakes and their connecting waters. On the con- 
trary, the exclusive right of the United States and 
Great Britain to navigate the lakes was made the basis 
of the American claim to the navigation of the river. 
On June 19, 1826. Mr. Clay, secretary of State under 
President John Quincy Adams, in a letter to Mr. Gal- 
latiu, then minister to England, said: “The United 
States and Great Britain have, between them, the ex- 
clusive right of navigating the lakes. The St. Law- 
rence connects them with the ocean. The right to 
navigate both (the lakes and the ocean) inoludes that 
of passing from the one to the other through the natu- 
ral link.” Congressional Documents, 1827-28, No. 43, 
p. 19; Wheaton, § 205. The right of citizens of the 
United States to navigate the St. Lawrence, as well as 
a right to British subjects to navigate Lake Michigan, 
was secured by treaties between the two countries in 
1854 and 1871. 10 Stat. 1091; 17 id. 872. See also act of 
July 26, 1892, chap. 248; 27 Stat. 267; 1 Wharton’s In- 
ternational Law Digest, §§ 30, 31. 

No instance has been produced in which the words 
“high seas” have been used to designate fresh inland 
waters, the entire jurisdiction and control of which 
belong to those nations within whose territories they 
lie, or between whose territories they form the bound- 
ary. 

The conclusion seems to me inevitable that no part 
of the Great Lakes can be held to be ‘high seas,’’ 
within the meaning of section 5346 of the Revised 
Statutes. 

The language of this section, immediately following 
the term *‘ the high seas,’ is ‘‘or in any arm of the sea, 
or in any river, haven, creek, basin or bay.”’ It is 
quite clear that the Detroit river is not an ‘‘arm of the 
sea,’ or a “haven, creek, basin or bay.”’ Is it a 
“river,’’ within the meaning of this enactment? 

Upon this point I agree with the rest of the court 
that the language used must be read in conjunction 
with the term ‘‘the high seas,’’ and as referring to 
waters connecting with the high seas mentioned; and 
that Congress cannot be supposed to have intended to 
include fresh-water rivers, and not to include the lakes 
from or into which they flow, and which, together 
with them, form a continuous passage for vessels. But 
If the lakes are not “ high seas,’ nor included in the 
act, the consequence would seem to be that the word 
“river” cannot be held to include ariver connecting 
two of the lakes. 

The question now before the court is not one, arising 
jn a civil proceeding, of the extent of the general and 
comprehensive grant in the Constitution of ‘admiralty 
and maritime jurisdiction’’ to the courts of the United 
States. But it is a question, arising in a criminal 
prosecution, of the construction of particular words in 
a penal statute, which cannot be extended by the 
court toa similar or analogous case, pot within their 
patural and obvions meaning. 

The place in the Detroit river within the territorial 
limits of the Dominion of Canada, where this offense 
is alleged to have been committed, was doubtless 
“within the admiralty jurisdiction of the United 
States,” under the decision in The Genesee Chief; and 
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was “out of the jurisdiction of any particular State,” 
under the decision in United States v. Brailsford, 5 
Wheat. 184, already cited Noris there any doubt of 
the power of Congress to punish crimes committed on 
American vessels, wherever they may be afloat. 
United States v. Furlong, 5 Wheat. 184, 194; Crapo v. 
Kelly, 16 Wall. 610, 624-626. 

But, in order to come within the statute, it is not 
enough that the offense was committed “ within the ad- 
miralty jurisdiction of the United States; *’ and “ out of 
the jurisdiction of any particular State" of the Union; 
and upon a vessel belonging in whole or in part to the 
United States, or to acitizen thereof. It must also be 
covered by the description, ‘‘upon the high seas, or 
upon any arm of the sea, or in any river, haven, creek, 
basin or bay.”’ 

The leading words of this description are applicable 
to nothing but the ocean and its adjacent waters within 
the ebb and flow of the tide; every word in the de- 
scription aptly designates tide waters; all the words 
taken together point to tide waters; and no other 
waters come within their natural and obvious mean- 
ing, in the connection in which they are used. The 
evident intention of Congress, to be collected from the 
words it employed, was to punish offenses upon the 
sea, and upon any waters forming part of the sea, or 
immediately connecting with it, as far as high-water 
mark, and not within the jurisdiction of any State of 
the Union; and the whole object and effect of adding, 
after *‘the high seas,’’ the words “or in any arm of the 
sea, or in any river, haven, creek, basin or bay,’’ were 
to cure the defects of earlier statutes in this respect, 
and to include all waters within the ebb and flow of 
the tide, which are estuaries or approaches of the 
high seas or open ocean. 

Upon this part of the case the decision of this court in 
United States v. Beavens, 3 Wheat. 336, is much in point. 
That was an indictment for a murder committed by a 
marine upon another enlisted man on a ship of war of 
the United States lying in the harbor of Boston, and 
so within the territorial jurisdiction of the State of 
Massachusetts, and therefore, as the court held, not 
coming within the description in section 8 of the act of 
April 30, 1790, chap. 9, “upon the high seas, or in any 
river, haven, basin or bay, out of the jurisdiction of 
any particular State.’’ But the jurisdiction of the Cir- 
cuit Court of the United States was also sought to be 
maintained under the provision of section 7 of the 
same act, for the punishment of murder committed 
‘“‘within any fort, arsenal, dockyard, magazine or 
other place or district of country, under the sole and 
exclusive jurisdiction of the United States.’’ 1 Stat. 
113. It was argued that aship of war of the United 
States was “a place under the sole and exclusive juris- 
diction of the United States,” and therefore within the 
act. But this court, speaking by Chief Justice Mar- 
shall, held otherwise; and, while waiving a decision of 
the question whether any court of Massachusetts 
would have jurisdiction of the offense; and recogniz- 
ing as unquestionable the power of Congress to punish 
an offense committed by a marine on board a ship of 
war, wherever she may be; nevertheless held that 
Congress had not exercised that power by the provis- 
ion last quoted, because the objects with which the 
word ‘“‘place”’ was associated—‘“‘ fort, arsenal, dock- 
yard, magazine” and “district of country ”—being all 
fixed and territorial in their character, “ the construc- 
tion seems irresistible that, by the words ‘other place’ 
was intended another place of a similar character with 
those previously enumerated, and with that which fol- 
lows,’’ and “the context shows the mind of the Legis- 
lature to have been fixed on territorial objects of a 
similar character.”” 3 Wheat. 390, 391. 

Applying the same rule of construction, noscitur a 

sociis, to the enactment now before the court, the con- 
clusion seems irresistible that, as the preceding words, 





“upon the high seas, or in any arm of the sea,”’ as well 
as the succeeding words, ‘ haven, creek, basin or bay,” 
designate tide waters of or adjoining the ocean, the 
words “any river” must be held to designate waters 
of a similar character, that is to say, those rivers only 
where the tide ebbs and flows, and which are immedi- 
ately connected with the sea or with one of the other 
waters enumerated, and cannot be extended toa fresh- 
water river in the interior of the continent, because 
the context shows the mind of the Legislature to have 
been fixed on tide waters. 

Should there be any doubt of the soundness of thig 
construction, that doubt, in interpreting a penal stat- 
ute, should be solvad in favor of the defendant. 

In United States v. Wiltberger, cited at the begin- 
ning of this opinion, in which, as in United States y, 
Bevans, just cited, and in the case at bar, the question 
was of the meaning of words, not defining the ele- 
ments of the crime itself, but only describing the place 
of its commission, Chief Justice Marshall expounded 
the rule of construction of penal statutes as follows: 
“The rule that penal laws are to be construed strictly, 
is perkaps not much less old than construction itself, 
It is founded on the tenderness of the law for the 
rights of individuals; and on the plain principle that 
the power of punishment is vested in the legislative, 
not in the judicial department. It is the Legislature, 
not the court, which is to define a crime, and ordain 
its punishment.” ‘*Though penal laws are to be con- 
strued strictly, they are not to be construed so strictly 
as to defeat the obvious intention of the Legislature. 
The maxim is not to be so applied as to narrow the 
words of the statute to the exclusion of cases which 
those words, in their ordinary acceptation, or in that 
sense in which the Legislature has obviously used 
them, would comprehend. The intention of the Legis- 
lature is to be collected from the words they employ.” 
“To determine that a case is within the intention of a 
statute, its language must authorize us to say so. It 
would be dangerous indeed to carry the principle that 
a case which is within the reason or mischief of a stat- 
ute is within its provisions, so far as to punish a orime 
not enumerated in the statute, because it is of equal 
atrocity, or of kindred character, with those which are 
enumerated.” 5 Wheat. 95, 96. And in answer to the 
suggestion made in that case (which has been repeated 
in this) of “the extreme improbability that Congress 
could have intended to make those differences with re- 
spect to ‘place, which their words import,” the chief 
justice said: ‘‘ We admit that it is extremely improb- 
able. But probability is not a guide which a court, in 
construing a penal statute, can safely take. We can 
conceive no reason why other crimes, which are not 
comprehended in this act, should not be punished. 
But Congress has not made them punishable, and this 
court cannot enlarge the statute.” 5 Wheat. 105. 

For these reasons, with all deference to the opinion 
of my brethren, IT am constrained to conclude that the 
question certified should be answered in the negative. 

Brown, J., dissenting: I am also constrained to 
dissent from the opinion of the court in this case, 
which appears to me to inaugurate a wholly new de- 
parture in the direction of extending the jurisdiction 
of the Federal courts. It isa matter of regret to me 
that this departure should be made in a case in which 
the defendant was represented neither by brief nor oral 
argument—a fact which suggests, at least, an unusual 
degree of caution in dealing witb the question in- 
volved. 

I had supposed that, in criminal cases, the acoused 
was entitled to the benefit of any reasonable doubt, 
not only with regard to the evidence of guilt, but with 
regard to the jurisdiction of the court; in other words, 
that penal statutes should be construed strictly; and 
that the facts that the Supreme Court of Michigan, in 
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avery carefully considered case some thirty years ago 
(People v. Tyler, 7 Mich. 161), had decided that the 
criminal jurisdiction of the Federal courts did not ex- 
tend to the lakes; that the same question had been de- 
cided the same way by Judge Wilkins in Miller's case 
(Brown’s Adm. 156); that the Federal courts upon the 
lakes had uniformly acquiesced in these decisions, 
and that no case is reported to the contrary, would of 
itself make a case of reasonable doubt, to the benefit 
of which the prisoner would be entitled. 

[ fully concur in all that has been stated in the opin- 
ion of the court with regard to the magnitude of the 
commerce upon the lakes; and if that question were 
pertinent here, it would doubtless be controlling. 
Having lived for thirty years within sight of this com- 
merce, it would ill become me to depreciate its import- 
ance; but it occurs to me that if this were a considera- 
tion at all it would be equally applicable to our juris- 
diction over the Hudson, the Ohio, and the Mississippi, 
upon all of which the commerce is of great magnitude. 
I had assumed that the question at issue involved 
simply the construction of a statute, and not the mag- 
nitude of the commerce upon the lakes. 

My own views on this question were so fully set forth 
in the case of Byers, 32 Fed. Rep. 404, that I can add 
but little to what was there said. The Revised Statutes, 
section 5346, under which this indictment was framed, 
limits the jurisdiction of the District Court to ‘* cases 
arising upon the high seas, or in any arm of the sea, or 
in any river, haven, creek, basin or bay within the ad- 
miralty jurisdiction of the United States, and out of 
the jurisdiction of any particular State.’’ 

The first question which arises, then, is as to whether 
the lakes are “high seas,” and as to that I bad sup- 
posed, until reading the opinion of the court in this 
case, there could be but one answer, 

The term ‘high seas’’ has never been regarded by 
any public writer or held by any court to be applicable 
to territorial waters, and like the word “ highways,”’ 
presupposes the right of the public to make free use of 
them, and excludes the idea of private ownership. Of 
the sea, Lord Hale says (De Jure Maris, chap. 4): 
“The sea is either that which lies within the body of 
the county or without. That arm or branch of the 
sea which lies within the fauces terre, where a man 
may reasonably discern between shore and shore, is, 
orat least may be, within the body of a county, and 
therefore within the jurisdiction of the sheriff or coro- 
ner. The part of the sea which lies not within the 
body of a county is called the main sea or ocean.”’ 

Azuni, an Italian publicist of the last ceutury, in 
writing of the maritime law of Europe, says (pt. 1, 
chap. 1, § 12): ‘The sea belongs to no one; it is the 
property of all men; all have the same equal right to 
its use as to the air they breathe, and to the sun that 
warms them. Seas are the great highways, traced by 
nature between the different parts of tke world, to 
facilitate and expedite communication between the 
various nations who inhabit it. If a nation seizes on 
these highways, if it arrogates to itself the exclusive 
privilege of traversing them without opposition, and 
repels, by the fear of being plundered, all those who 
wish to make the same use of them, it is no better than 
a nation of robbers.” Section 14: “The liberty of 
navigation and of fishing is derived from natural law, 
and the law of nations, as well as from the civil law. 
For these reasons, the high seas ought to remain as 
common to the human race as air and light. The use 
of those elements, unquestionably, can never belong 
to any one nation, to the exclusion of others.”" Sec- 
tion 15: From these principles, it follows that the 
right of prior occupancy cannot give toa nation the 
absolute empire of the high sea, and for the reason 
already mentioned, that this element is not susceptible 
of individual appropriation.” 

Valin, in his commentary on the Marine Ordinance, 





observes: ‘‘ For in short the ocean belongs to no one, 
and the conclusion undoubtedly to be drawn from this 
is that all nations are permitted to navigate it.’’ 

80 Vattel, in speaking of the sea (bk. 1, chap. 23, 
§ 281): ** But this,’’ speaking of private property, “is 
not the case with the open sea, on which people may 
sail and fish without the least prejudice to any person 
whatsoever, and without putting any onein danger. 
No nation therefore has a right to take possession of 
the open sea, or claim the sole use of it, to the exclu- 
sion of other nations. * * * Nay, more, a nation 
which, without a legitimate claim, would arrogate to it- 
self an exclusive right to the sea, and support its pre- 
tensions by force, does an injury to all nations; it in- 
fringes their common right; and they are justifiable 
in forming a general combination against it, in order 
to repress such an attempt.” 

So Chancellor Kent, in speaking of jurisdiction over 
the seas (pt. 1, Lec. 2), says: **'The open sea is not ca- 
pable of being possessed as private property. The free 
use of the ocean for navigation and fishing is common 
to all mankind, and the public jurists generally and 
explicitly deny that the main ocean can ever be appro- 
priated. The subjects of all nations meet there, in 
times of peace, on a footing of entire equality and in- 
dependence. No nation has any right of jurisdiction 
at sea, except it be over the persons of its own subjects 
in its own public and private vessels.”’ 

From time immemorial the term ‘‘ high seas”’ has 
been used to import the inclosed and open ocean with- 
out the fauces terre. In the case of Bevans, 3 Wheat. 
336, a homicide had been committed upou an Ameri- 
can man-of-war lying at ancbor inthe main chanuel 
of Boston harbor, to which there is at all times a free 
and unobstructed passage to the open ocean. The lan- 
guage of the statute was practically the same as in this 
case; but it was held by this court, speaking through 
Chief Justice Marshall, that to bring the defendants 
within the jurisdiction of the courts of the Union the 
murder must have been committed in ariver, etc., out 
of the jurisdiction of any State, and that as the juris- 
diction of a State was co-extensive with its territory 
and with its legislative power, the courts of Massachu- 
setts had exclusive jurisdiction of the crime. It was 
further held that whatever might be the constitutional 
power of Congress, it was clear that this power had not 
been exercised so as to coufer upon its courts jurisdic- 
tion over any offenses committed within the jurisdic- 
tion of any particular State. In the case of Wiltberger, 
5 Wheat. 76, it was held that the courts of the United 
States had no jurisdiction of a manslaughter com 
mitted on a merchant vessel of the United States lying 
in the river Tigris, in the Empire of China. It was 
held in this case that the homicide was not committed 
on the ‘high seas.’”’ 

In United States v. Jackalow, 1 Black, 484, it was 
said by this court that to give a Circuit Court of the 
United States jurisdiction of ai offense not committed 
within its district, it must appear that the offense was 
committed out of the jurisdiction of any State, and 
not within any other district of the United States. 
This was applied to an offense committed in Long 
Island Sound, one and a half miles from the Connecti- 
cut shore at low-water mark. 

Soin Miller’s case, 1 Brown Adm. 156, it was held 
by Judge Wilkins of Michigan that while it was within 
the constitutional competency of Congress to define 
and punish offenses when committed upon other 
waters than the high seas, it had not doneso, and that 
Lake Erie was not a part of the high seas. This was 
applied to a shocking case of an attempt to burn a pas- 
senger steamer upon Lake Erie. ° 

But it seems to me, without going further into the 
authorities, that the term ‘“ high seas" is accuratcly 
defined by the statute under which this indictment is 
framed as “ waters within the admiralty and maritime 
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jurisdiction of the United States and out of the juris- 


diction of any particular State.”’ 

The underlying error of the opinion of the court in 
this case appears to me to consist in a total ignoring of 
the last qualification. That the term ‘ high seas” ex- 
tends to what are known as the great oceans of the 
world there can be no doubt. I presume it also ex- 
tends to the Mediterranean sea, for the reason that, 
bordering so many nations as it does, a division of the 
waters between these nations would be impracticable. 
Whether, as stated in the opinion of the court, the 
term also extends to the Black sea, there seem to be 
grave doubt; but if it does, it is because the waters of 
the Black sea are not proprietary waters, are not 
claimed by Russia or ‘'urkey, as being a part of their 
territory. The very idea of giving to the courts of all 
nations jurisdiction over the high seas arises primarily 
from the fact that they belong to no particular sov- 
ereignty. If it be true that the lakes are high seas, it 
logically follows that any European power may punish 
a crime committed upon the lakes in their own courts, 
whenever itis able to lay hands upon the offender. 
It would also follow that other nations than England 
and America would have the right to navigate these 
seas without any local restrictions, and even to send 
their fleets there and perhaps to engage iu hostilities 
upon its waters. In the case of the Genesee Chief, 12 
How. 443, this court did not hold that the lakes were 
high seas, but that the limitation of the admiralty 
jurisdiction in civil cases to tide waters did not apply 
to this country, or to the interior lakes, a doctrine in 
which [ fully concur, and one that has met with 
the practically unanimous approval of the profession. 

The difficulty of applying the term ‘“ bigh seas” to 
the lakes arises not from the fact that they are not large 
enough, that the commerce which vexes their waters 
is not of sufficient importance, but from the fact that 
they are within the local jurisdiction of the States 
bordering uponthem. By the treaty of peace between 
this country and Great Britain, of 1783, the boundary 
line between the United States and Canada was fixed 
in the middle of Lake Ontario, Niagara river, Lake 
Erie, Detroit river, Lake Heron, St. Mary’s river and 
Lake Superior, and by the treaty of 1814 this line was 
recognized aud subsequently desiguated by commis- 
sioners appointed for that purpose. So in the acts ad- 
mitting Lilinois, Wisconsin, and Michigan into the 
Union the boundary lines of these States were fixed at 
the middle of Lake Michigan, and as to the State of 
Michigan at the boundary line between the United 
States and Canada Acting upon this theory, the State 
of Michigan has assumed jurisdiction of all crimes 
committed upon her side of the boundary line, and 
provided for their punishment in certain counties 
irrespective of the question whether the crimes were 
committed within the limits of a particular county. 

But even if the lakes were to be considered as high 
seas, that term surely cannot be applied to a river 
twenty-two miles in length, and less than a mile in 
width connecting the two lakes. 

The further question then arises whether the locality 
in question is covered by the words “in any arm of 
the sea, or in any river, haven, creek, basin or bay 
within the admiralty jurisdiction of the United States 
and out of the jurisdiction ofany particular State.” As 
the western half of the Detroit and St. Clair rivers is 
within the territorial jurisdiction of Michigan, it only 
remains to consider whether the fact that the eastern 
half of these rivers is within the territorial jurisdiction 
of Canada meets the requirements of the statute. I 
may say that this question was elaborately considered 
by the Supreme Court of Michigan in the case of People 
v. Tyler, 7 Mich. 161, which was also the case of an as- 
sault committed on the Canadian side of the boundary 
line, in which the Federal court, without an investiga- 
tion of the question, had convicted Tyler. The Su- 








preme Court of Michigan were unanimous in the opin- 


ion that the jurisdiction did not exist. Separate 
opinions were delivered by three of the judges, in which 
every possible case bearing upon the question was cited 
and criticised. I have no doubt whatever of the power 
of Congress to extend its jurisdiction to crimes com- 
mitted upon navigable waters. Indeed, since the de- 
cision in Byers’ case, and on September 4, 1890, Con- 
gress did pass an act providing for the punishment of 
crimes committed anywhere upon the lakes. 1 Supp. 
R. 8. 799. 

But, considering that at the time the act of Congress 
in question was passed, viz., in 1790, the lakes were far 
beyond the bounds of civilization and possessed 
no commerce, except such as was carried on in 
canoes, it seems impossible to say that Congress in- 
tended that the words ‘‘arm of the sea, or river, haven, 
creek, basin or bay ’’ could have been intended to ap- 
ply to the lakes when the word *“‘lakes"’ might just as 
well have been used, had the interior waters of the 
country been included. It seems to me entirely clear 
that the words alluded to, following immediately the 
words “high seas,’’ apply only to such waters as are 
connected immediately with the high seas, and have 
no application to the Great Lakes. This was evidently 
the view taken by Congress in the enactment of 1899. 

I may add in this connection that the act of 1790, 
under which this indictment was framed, was before 
Congress at the time of the passage of the Crimes Act 
of 1825, and also at the time of the adoption of the Re- 
vised Statutes, and no effort was made to change the 
language of the act by inserting the word “lakes,” and 
no such change was ever made until after the offense 
in this case had been committed. 

The conclusion seems to me irresistible that consid- 
ering the words “high seas’’ are fullowed by the words 
“in any arm of the sea, or in any river, haven, creek, 
basin, or bay within the admiralty jurisdiction of the 
United States and out of the jurisdiction of any par- 
ticular State,” they should be limited to such waters 
as are directly connected with the high seas. It is in- 
credible that if Congress had intended to include the 
lakes in either of these acts it would have drawn a line 
through the center, and given to the Federal courts 
jurisdiction upon one side of that line, and not upon 
the other, when it was equally within its competency 
to confer full jurisdiction over all crimes committed 
upon American vessels upon the entire lakes. Espe- 
cially is this true in view of the fact that it is often im- 
possible to locate the shipat the time the crime is com- 
mitted upon one side or the other of the boundary line- 

It is beyond question in this case that the crime 
charged was committed within the waters of the Prov- 
ince of Ontario; that the courts of such Province had 
jurisdiction of the cause, and in my opinion such juris- 
diction was exclusive. 


——_»__—__. 


CONSPIRACY — COMBINATION TO FIX 
PRICES OF COAL. 


NEW YORK COURT OF APPEALS, OCTOBER 3, 1893. 


PEUPLE V. SHELDON. 


An association formed by the retail coal dealers of a city, 
whose chief purpose is to fix minimum prices to be ¢ 
in the city and neighborhood, and whose conditions are cal- 
culated to prevent a dealer not a member from buying coal 
of the wholesalers, is a conspiracy to commit acts injurious 
to trade, though the fixing of prices be the only overt act, 
and the prices, as fixed, be reasonable. 


ARSON J. SHELDON, Charles J. Ferrin, Sheidon 
N. Cook and Edward 8. Brown, convicted of con- 
spiracy tocommit acts injurious to trade, appeal from 
the judgment of the General Term (21 N. Y. Supp. 859) 
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affirming the judgment of conviction in the Niagara 
County Sessions. The indictment set forth an agree- 
ment between the defendants and others, comprising 
all the retail coal dealers in the city of Lockport, ex- 
cept one, entered into in March, 1892, to orgsnize the 
Lockport Coal Exchange. 

The indictment, among other things, alleged that the 
agreement constituted an unlawful conspiracy to raise, 
increase and augment the rates and price of coal, at 
retail, in the city of Lockport, and to destruy free 
competition among the signers of the agreement and 
others in the sale of coal in said city, and to compel the 
consumers of coal to pay therefor the prices fixed by 
the Coal Exchange. It alleged, that in pursuance of 
said conspiracy, the defendants and others, members 
of said exchange, organized the same, elected officers, 
and by resoljution did ‘fix, determine and establish 
the rate and price of anthracite coal at retail in said 
city, at $4.75 per ton for egg, chestnut, stove and grate 
coal, and $3.75 per ton for pea coal, and other higher 
rates for small quantities of the same; said rates and 
prices so fixed, determined and established being over 
seventy-five cents per ton higher and in advance of the 
then market price of such coal at retail in said city.” 
The indictment alleged an unlawful intent, and con- 
cluded by an averment that the ‘‘ conspiracy as afore- 
said, so carried into execution as aforesaid, is of griev- 
ous injury to trade and commerce, prejudicial to the 
public good and welfare, against the form of the stat- 
ute,” etc. The proof established the execution of the 
agreement, as alleged ; the organization of the exchange 
by the election of officers; the fixing of the price of 
coal at an advance beyond the then market price, 
which price was thereafter charged therefor; the noti- 
fication of the wholesale dealers by the secretary of the 
organization of the exchange, with the names of the 
members. Other facts are set forth in the opinion. 


E. M. Ashley, for appellants. 
P. F. King, District Attorney, for the People. 


ANDREws, C. J. Section 168 of the Penal Code makes 
ita misdemeanor for two or more persons to conspire 
(subd. 6) *‘ to commit any act injurious to the public 
health, to public morals or to trade or commerce, or to 
the perversion or obstruction of public justice, or of 
the due administration of the laws.’’ The Revised 
Statutes contained a similar provision. 2 R. 8. 692, §8, 
subd. 6. The fact that the defendants subscribed the 
constitution and by-laws of the Lockport Coal Ex- 
change. and participated in its management, was not 
controverted on the trial. Nor was there any dispute 
that the object of the organization was to prevent com- 
petition in the price of coal among the retail dealers, 
acting as the Lockport Coal Exchange, by constituting 
the exchange the sole authority to fix the price which 
should be charged by the members individually, for 
coal sold by them. Noris there any dispute that, in 
pursuance of the plan, the exchange did proceed to fix 
the price of coal, and that the parties to the agree- 
ment were thereafter governed thereby in making 
sales to their customers. Nor is it questioned that 
the price first established was seventy-five cents in 
advance of the then market price, and that there was 
afterward a still further advance. The defendants 
gave evidence tending tu show (and of this there was 
no contradiction), that before and at the time of the 
Organization of the exchange, the excessive competi- 
tion between the dealers in coal in Lockport had re- 
duced the price below the actual cost of the coal and 
the expenses of handling, and that the business was 
Carried on ata loss. It was not shown that the price 
of coal fixed from time to time by the exchange was 
excessive or oppressive, or were more than sufficient 
to afford a fair remuneration to the dealers. The trial 





judge submitted the case to the jury upon the propo- 
sition that if the defendants entered into the organiza- 
tiun agreement for the purpose of controlling the 
price of coal, and managing the business of the sale of 
coal, 80 as to prevent competition in price between the 
members of the exchange, the agreement was illegal, 
and if the jury found that this was their intent, and 
that the price of coal was raised in pursuance of the 
agreement to effect its object, the crime of conspiracy 
was established. ‘The correctness of this proposition 
is the main question in the case. 

If the confederacy into which the defendants en- 
tered was an act “injurious to trade or commerce,” 
irrespective of its results in the particular case, then 
there is no difficulty in maintaining the conviction. If 
acombination between independent dealers to prevent 
competition between themselves in the sale of an arti- 
ole of prime necessity, is, in the contemplation of the 
law, an act inimical to trade or commerce, whatever 
may be done under and in pursuance of it, and al- 
though the object of the combination is merely the 
due protection of the parties to it against ruinous 
rivalry, and no attempt is made to charge undue or 
excessive prices, then the indictment was sustained by 
proof. On the other hand, if the validity and legality 
of an agreement having for an object the prevention 
of competition between dealers in the same commod- 
ity depend upon what may be done under the agree- 
ment, and it is to be adjudged valid or invalid accord- 
ing to the fact whether it is made the means of raising 
the price of » commodity beyond its normal and un- 
reasonable value, then it would be difficult to sustain 
this conviction, for it affirmatively appears that the 
price fixed for coal by the exchange did not ex- 
ceed what would afford a reasonable profit to 
the dealers. It was said by Parker, C. J. (Lord 
Mansfield), in his celebrated judgment in Mitchel 
v. Reynolds, 1 P. Wms. 181, which was the case 
of a bond taken from the defendant on the sale 
by him to the plaintiff of the lease of a bake-house, 
claimed to be void asin restraintof trade. ‘In all re- 
straints of trade, where nothing more appears, the law 
presumes them bad. Butif the circumstances are set 
forth, that presumption is excluded, and the court is 
to judge of these circumstances and to determine ac- 
cordingly; and if upon them it appears to be a just 
and honest contract, it ought to be maintained.” If 
this agreement, and what was done under it, is to be 
judged as au isolated transaction, and its rightfulness 
is to be determined alone upon the particular circum- 
stances, whether it did or did not produce an injury to 
trade, we might well hesitate. The obtaining by deal- 
ers of afair and reasonable price for what they sell 
does not seem to contravene public policy, or to work 
au injury to individuals. On the contrary, the gene- 
ral interests are promoted by activity in trade, which 
cannot permanently exist without reasonable encour- 
agement to those engaged in it. Producers, consum- 
ers and laborers are alike benefited by healthful con- 
ditions of business. 

» But the question here does not turn on the point 
wkether the agreement between the retail dealers in 
coal did, as a matter of fact, result in injury to the 
public or to the community in Lockport. The ques- 
tion is, was the agreemeut one, in view of what might 
have been done under it, and the fact that it was an 
agreement, the effect of which was to prevent compe- 
tition among the coal-dealers, upon which the law fixes 
the brand of condemnation, and which it will not per- 
mit? lt has bitherto been an accepted maxim in po- 
litical economy that “competition is the life of trade." 
The courts have acted upon and adopted this maxim 
in passing upon the validity of agreements, the design 
of which was to prevent competition in trade, and 
have held such agreements to be invalid. It is to be 
noticed that the organization of the exchange was of 
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the most formal character. The articles bound all who 
became members to conform to the regulations. The 
observance of such regulations by the members was 
euforced by penalties and forfeitures. A member ao- 
cused by the secretary of having violated any provis- 
ion of the constitution or by-laws was required to 
purge himself by affidavit, although evidence to sus- 
tain the charge should be lacking. The shippers of 
coal were to be notified, in case of persistent default 
by the member, that ‘‘he is not entitled to the privi- 
leges of membership in the exchange.’’ No member 
was permitted to sell coal at less than the price fixed 
by the exchange. The organization was a carefully- 
devised scheme to prevent competition in the price of 
coul among the retail dealers, and the moral and mate- 
rial power of the combination afforded a reasonable 
guaranty that others would not engage in business in 
Lockport except in conformity with the rules of the 
exchange. 

The cases of Hooker v. Vanderwater, 4 Den. 349, and 
Stanton v. Allen, 5 id. 434, are, we think, decisive au- 
thorities in support of the judgment in this case. They 
were cases of combination between transportation 
lines on the canals to maintain rates for the carriage 
of goods and passengers, and the court in those cases 
held that the agreements were void on the ground 
that they were agreements to prevent competition; and 
the doctrine was affirmed that agreements having that 
purpose, made between independent lines of traus- 
portation, were in law agreements injurious to trade. 
In those cases it was not shown that the rates fixed 
were excessive. In the casein 5 Denio the judge de- 
livering the opinion referred to the effect of the agree- 
ment upon the public revenue from the canals. This 
was au added circumstance, tending to show the injury 
which might result from agreements to raise prices 
or prevent competition. See also People v. Fisher, 14 
Wend. 10; Arnot v. Coal Co., 68 N. Y. 558. 

The gravamen of the offense of conspiracy is the com- 
bination. Agreements to prevent competition in trade 
are, in contemplation of law, injurious to trade, be- 
cause they are liable to be injuriously used. The pres- 
ent case may be used as an illustration. The price of 
coal now fixed by the exchange may be reasonable, in 
view of the interests both of dealers and consumers, 
but the organization may not always be guided by the 
principle of absolute justice. There are some limita- 
tionsin the constitution of the exchange, but these 
may be changed, and the price of coal may be unrea- 
sonably advanced. It is manifest that the exchange is 
acting in sympathy with the producers and shippers of 
coal. Some of the shippers were present when the 
plan of organization was considered, and it was in- 
dicated on the trial that the producers had a similar 
organization among themselves. If agreements and 
combinations to prevent competition in prices are, or 
may be, hurtful to trade, the only sure remedy is to 
prohibit all agreements of that character. If the val- 
idity of such an agreement was made to depend upon 
actual proof of public prejudice or injury, it would be 
very difficult in any case to establish the invalidity, 
although the moral evidence might be very convine- 
ing. Weare of opinion that the principle upon which 
the case was submitted to the jury is sanctioned by 
the decisions in this State, and that the jury were 
properly instructed that, if the purpose of the agree- 
ment was to prevent competition in the price of coal 
between the retail dealers, it was illegal, and justified 
the conviction of the defendants. 


There is a single remaining question. The trial 


judge was requested by the defendants’ counsel, in 
substance, to charge that the overt act required to be 
proved to sustain a conviction for conspiracy must be 
oue which might injuriously affect the public, and that 
the act of the defendants in raising the price of coal 
was of itself not such an overt act as was required. 








The request was, we think, properly refused. The of- 
fense of conspiracy was complete at common law on 
proof of the unlawful agreement. It was not neces. 
sary to allege or prove any overt act in pursuance of 
the agreement. 3 Chit. Crim. Law, 1142; O’Connell y, 
Queen, 11 Clark & F. 155. In this State this rule of the 
common law was changed by the Revised Statutes; 
and with certain exceptions it was provided that no 
agreement should be deemed a conspiracy “ unless 
some act beside such agreement be done to effect the 
object thereof by one or more ,of the parties to such 
agreement.”’ 2 R. S. 692,$10. And this principle was 
re-enacted in the Penal Code, §171. The object of the 
statute was to require something more than a mere 
agreement to constitute acriminal conspiracy. There 
must be some act in pursuance thereof, and done to 
effect its object, before the crime was consummated. 
A mere agreement, followed by no act, is insufficient. 
The overt act charged in the indictment, and proved, 
was the raising of the price of coal. The raising of the 
price of coal by a dealer, unconnected with any con- 
spiracy, is not unlawful; but if there is a conspiracy 
to regulate the price, and that conspiracy is unlawful, 
then raising the price is an act done to effect its ob- 
ject, whether the price fixed is reasonable or exces- 
sive. The object of the statute is accomplished when 
it is shown that the parties have proceeded to act upon 
the agreement, and done any thing toward effecting its 
object. 

We think there is no error in the record, and the 
conviction should therefore be affirmed. 

All concur. 

Pe ae aE 


BANKS AND BANKING—KNOWLEDGE OF 
BANK THAT OWNERSHIP OF MONEY IS 
NOT IN DEPOSITOR. 


PENNSYLVANIA SUPREME COURT, NOVEMBER 6, 1893. 


KERR V. PEOPLE’S BANK OF MOK EESPORT. 


The authority to make a deposit of the money of another does 
not imply the authority to withdraw it. 

If a bank receives money, with notice that it is the money of 
another than the depositor, it is liable to the true owner if 
it permit the depositor to withdraw the same, and the case 
is not altered by the fact that the account recites the de- 
posit as made “‘by”’ the depositor, or that the latter in 
opening the account said that he was to have entire con. 
trol thereof. 

A. gave B., his brother, money to deposit in a bank. B. took it 
to the X. bank and opened an account, as follows: “Tbe 
X. bank in account with A.,”’ and in the inside of the bank- 
book, “in account with A. ByB. Dr. Dec. 27, 1888, cash 
$100." At the time, B.told the bank officers that he, B., 
was to have entire charge of the account, and the bank 
asked no further questions. B. made other deposits of A.’s 
money, and drew out the same and appropriated it to him- 
self. 

Held, that the bank was liable to A. for the money so drawn 
by B. 

Green, MiTcHELL and THompson, JJ., dissented. 


PPEAL of the People’s Bank of McKeesport from 
the judgment of the Common Pleas, No. 3, of 
Allegheny county, in favor of William Kerr, plaintiff, 
in an action of assumpsit brought to recover a deposit 
in said bank. ‘The facts of the case, as they appeared 
on the trial of the cause, are sufficiently stated in the 
opinion of the Supreme Court, which was delivered by 
Dean, J. 


£. P. Douglass, for appellant. 
James M. Nevin, for appellee. 


Dean, J. William Kerr, the plaintiff, is a farm la- 
borer near Elizabeth, in Allegheny county. On the 
27th of December, 1888, he gave to his brother, Varner 
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Kerr, $100 to deposit for him, William, in bank in Me 
Keesport. Varner took the money, went to the Peo- 
ple’s Bank, McKeesport, deposited it, and had it en- 
tered ina pass-book. The bank indorsed the book on 
the bank thus: ‘‘The People’s Bank, McKeesport, 
Pa., in account with William Kerr, Elizabeth.’’ The 
account on the inside of the book was opened thus: 
“The People’s Bank, McKeesport, Pa., in account 
with William Kerr, by Varner Kerr, Dr., December 27, 
1888, cash $100.”” Three other deposits were subse- 
quently made, as follows: January 15, 1889, $100; 
April 12, 1889, $200; September 10, 1889, $219, making 
altogether $619; each deposit being made by Varner 
Kerr, the mouey being given to him by William for 
that purpose. William Kerr asked Varner to put the 
money in the bank for bim, and Varner said he would. 
William could neither read nor write, but more than 
once Varner exhibited the book to him and said it was 
all right; but Varner kept possession of the book un- 
tila short time before commencement of this suit. 

From the date of the first deposit down to January, 
1891, Varner, by fourteen checks, ranging from $10 up 
to #100, at different dates, drew from the bank the 
whole $619, and lost the money in gambling specula- 
tions. But four of the checks were produced at the 
trial, asd they are signed ‘‘ W. Kerr,”’ but in the hand- 
writing of Varner Kerr. It is alleged by the bank 
however that a number of those not produced were 
signed ** William Kerr, by Varner Kerr.” In April, 
1892, William Kerr, having got the pass-book into his 
possession, presented it at the bank and demanded his 
money. The bank refused, because it had already paid 
itout on checks drawn by Varner. Thereupon this 
suit was brought. 

On the trial the court instructed the jury that if the 
money was really William’s, the fact that it was de- 
posited by Varner in William’s name, and so entered 
on the books of the bank and in the pass-book, war- 
ranted no implication of authority in Varner to check 
it out; but that if, at the suggestion of Varner, the ac- 
count was opened in the nameof William Kerr only as 
another form of identifying Varner’s deposit of his 
own money, or what the bank believed to be his own 
money, then the payment on Varner’s check pro- 
tected the bank, and plaintiff could not recover. The 
instruction was fully warranted by Fletcher v. [nteg- 
rity Title Co., 31 Wkly. Notes, 503. Under the evi- 
dence and instructions given the verdict was for plain- 
tiff. 

The defendant’s assignments of error are six in num- 
ber, but are all in substance embraced in the first, 
which complains that the court refused to affirm its 
second point, as follows: ‘That if the jury believe that 
the plaintiff placed his money in the hands of Varner 
Kerr to place the same in some bank, and he did place 
the same in defendant’s bank in the name of William 
Kerr, the plaintiff, and under an arrangement with 
the bank he should draw the money, and the bank had 
no knowledge of the plaintiff, and the money was with- 
drawn by Varner Kerr under an arrangement made 
by the depositor, Varner Kerr, then the verdict 
should be for the defendant.” 

We think the court was right in refusing this in- 
struction. The point asked that the jury shall draw a 
conclusion from facts which, standing alone, do not 
warrant it. It was not important that the bank should 
have knowledge of William Kerr; acquaintance with 
or knowledge of him affected not his right nor its lia- 
bility. Did the bank know it was his money which 
Varner deposited? If it did, that determined its duty 
and his right; the duty of safe-keeping; his right to 
payment on proper demand. The money was Wil- 
liam’s; he gave it to Varner to deposit in the bank; 
until that was done, William took all the risk of Var- 
ner’s honesty; he might have appropriated it before he 
reached the bank; after getting there, he might have 





deposited it as his own in hisown name, or he might 


have deposited itin an assumed name. As long as the 
bank had no knowledge of William’s ownership, it 
was not answerable for the dishonesty of his brother. 
It was argued William could not have been deceived 
by the pass-book, for he could neither read nor write. 
It is probable he did not know accurately the indorse- 
ment on the book and the entries in it. His brother 
several times exhibited it to him, and he knew it con- 
tained the evidence of the deposit of the money. But 
the question is not just how much did he certainly 
know, but what did the bank know, for it could both 
read and write the entries establishing his right to the 
money it had accepted on deposit. As to what was 
said when the account was opened, the cashier, Mr. 
Pitts, testifies: ‘‘He, Varner, said he wiehed to put 
the money in the name of William Kerr, and that he 
would make additional deposits, and would withdraw 
it, and that he would have entire charge of the ac- 
count, and of course we asked no further questions; if 
we hadn’t taken the money, some other bank would.”’ 
At that very time Varner had an account in his own 
name in the same bank. This money was accepted and 
entered, not in Varner’s, but in William’s, name; the 
pass-book was delivered crediting it to him. William’s 
residence and post-office indorsed on back of the 
book. Having thus expressly accepted and acknowl- 
edged it as William’s money, where is the authority 
to pay to Varner? [f William had given a check for 
the money to one not kuown to the bank, it would 
have required evidence of the genuineness of the draw 
er’s signature and of the identity of the payee before 
parting with it; the payee’s mere declaration would 
hardly have been satisfactory. Yet on the mere dec- 
laration of authority by one man, he is given unlimited 
power to check out another’s money. That this was 
William’s money is not disputed; that the bank knew 
itis clearly proven. I[t follows then that Varner had 
no more right, because he carried it there, to check it 
out without authority from William, than one who 
had no connection with the matter; his mere declara- 
tion is entitled to no more weight against the clear 
legal right of the owner than that of the errand-boy 
who is intrusted with his employer’s pass-book and 
money for the purpose of deposit. The addition of 
the words “ by Varner Kerr”’ is a statement only by 
whom the money was handed to the bank, and is 
without other significance. If this had been 2. collusive 
arrangement between the brothers to defraud the 
bank, or if authority, written or parol, had been given 
Varner by William to check out the money, sither 
would have defeated plaintiff's claim; but the evi- 
dence establisbed the contrary; therefore the judg- 
ment should stand. 

The assignments of error are overruled, and the judg- 
ment is affirmed. 


Eo die. MircHett, J., dissenting. I concur in the 
statement of the law in the opinion of the court, but 
it does not seem to me to meet the facts of this case. 
The question of liability does not depend on the fact 
that the money was William Kerr's, or even that the 
bank had notice of his title, but on the agreement un- 
der which the bank received it. It is admitted that 
the money was in Varner Kerr’s hands, and that he 
could dictate the terms on which he would deposit it. 
He could have put it in his own name absolutely, or as 
agent or trustee, as he pleased. What he did was to 
deposit it in the name of William Kerr, *“* by Varner 
Kerr,” and with the express agreement that he was to 
have entire charge of the account, to make deposits 
and to withdraw them. Presumably he would not 
have parted with the money on any otherterms. The 
bank did not know William in the transaction except 
by Varner, and as William, by trusting him with the 
money, had put it in his power to make the terms he 
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did, the bank ought not to be liable in damages 
for keeping itsagreement. It was legally bound to do 
so until it had notice in fact that Varner’s authority 
had been exceeded or revoked. 


GREEN and THompson, JJ., concurred in this dis- 
sent. 
——___ >__ —— 
ORAL AGREEMENT BETWEEN HUSBAND 
AND WIFE TO LIVE APART. 


NEW YORK COMMON PLEAS, EQUITY TERM, NOVEMBER, 
1893. 


GIBERT v. GIBERT. 

An agreement made by the husband to pay an annual sum for 
his wife’s support in consideration of her consent to live 
separate and apart from her husband is abhorrent on 
grounds of public policy, and invalid. 


CTION for separation from defendant’s Led and 
board because of his abandonment of plaintiff, 
and neglect or refusal to provide for her support. 


John D. Townsend, for plaintiff. 


John E. Parsons and Edward M. Shepard, for de- 
fendant. 


Biscnorr, J. I am of the opinion that, upon the 
facts in evidence, plaintiff is entitled to judgment for 
separation from defendant’s bed and board, with a 
suitable provision for alimony and the costs of this ac- 
tion. 

The causes which induced the parties to this action 
to enter into an oral agreement among themselves, in 
September, 1885, to live separate and apart from each 
other, I regard as wholly immaterial. The enforce- 
ment of such an agreement is contrary to public policy, 
and the agreement itself was therefore revocable at the 
pleasure of either party. Schouler’s Husband and Wife, 
§§ 471, etc.; Stewart’s Husband and Wife, §§ 40, etc.; 
Greenhood Public Policy, 489; Rogers v. Rogers, 4 
Paige, 416. 

The several statutes of this State which enable a 
married woman to contract the same as a feme sole af- 
fect only her separate estate, and do not otherwise de- 
stroy the legal unity of husband and wife. Their per- 
sonal status and their respective obligations which 
arise from the conjugal relation remain unchanged, 
and the husband therefore continues bound to harbor, 
protect and support his wife until, upon just complaint 
and for one of the causes prescribed by law, he is freed 
from that obligation by judicial decree. Stewart’s 
Husband and Wife, §§ 14, 15; Cooley, J., in Snyder v. 
People, 12 Am. Rep. 302, 303. 

Galusha v. Galusha, 138 N. Y. 272, cited on the trial 
by defendant’s counsel, is to the effect that the wife is 
not entitled to alimony in addition to the sum pro- 
vided to be paid for her support, pursuant to a tripar- 
tite agreement, by the terms of which the husband re- 
mains liable apon his covenant to pay to the wife's 
trustee, in consideration of the latter’s covenant to 
save the husband harmless from the debts of the wife 
contracted for necessary support; and that in such a 
case, it appearing that the agreement was not made to 
induce husband and wife to separate, the remedy is upon 
the agreement. That case is however readily distin- 
guishable from the one at bar. An agreement made 
with an intervening trustee for the wife, providing for 
her support pending separation, and not made to in- 
duce the separation of husband and wife, is not objec- 
tionable on grounds of public policy, and bas been re- 
peatedly deciared to be operative and valid. In the 
present case however the promise of the defendant to 
pay an annual sum for his wife’s support was made in 
consideration of plaintiff's consent to lve separate and 
apart from her husband, and, since the consideration 








is abhorrent on grounds of public policy, the agree. 
ment fails. 

In December, 1891, pending a cessation of legal hos 
tilities between the parties, plaintiff offered uncondi. 
tionally to return to defendant’s bed and board. Her 
offer was refused by him, and both before and singe 
that time, and up to the time of the commencement of 
this action, he persistently refused to contribute in any 
way toward her support. These facts constitute both 
abandonment and neglect, or refusal to support within 
the meaning of section 1762 of the Code of Civil Pro 
cedure. Ahrenfeldt v. Ahrenfeldt, Hoffm. Ch. 47; 
Ruckman v. Ruckman, 58 How. Pr. 278; Clearman y, 
Clearman, 15 Civ. Pro. 313. 

The decree should be settled on notice. 

In the opinion of Judge Bischoff, in Gibert v. Gibert, 
supra, it is held that an oral agreement, between bus- 
band and wife, for 4 future separation is legally in- 
operative, and may be ignored and revoked by either 
party at pleasure. Chapter 594, Laws of 1892, which 
gives a married woman almost unlimited power to 
contract directly with her husband, makes the express 
reservation that ‘‘nothing herein contained shall be 
construed to authorize the husband and wife to enter 
into any contract by whioh the marriage relation shall 
be altered or dissolved, or to relieve the husband of his 
liability to support his wife.’? The opinion however 
cites Galusha v. Galusha, 116 N. Y. 635, and 138 id. 272, 
which case involved the validity and binding force of a 
tripartite agreement .in writing. made between bus- 
band and wife and a trustee, after an actual separation 
has taken place, to secure for the wife maintenance and 
support from the husband. The reservation above 
quoted from chapter 594, Laws of 1892, does not take 
away any rights of contracting, directly or indirectly, 
as to matrimonial status or a busband’s obligation, 
which may have existed at common law. A long line 
of authorities (see Dupre v. Rein, 7 Abb. N. C. 258, and 
cases cited) establishes the trustee’s right to enforcea 
tripartite agreement on behalf of the wife against the 
husband, and Galusha v. Galusha has very recently 
established a husband’s immunity from further liabil- 
ity, provided he lives up to the agreement. The prac- 
tical effect seems just and proper. If two married per- 
sons fing that they are hopelessly incompatible, it will 
be quite easy to evade the technical distinction, as bas 
probably been done in the majority of cases hereto- 
fore, and actually separate before making the tripar- 
tite agreement. It is well to require any arrangement 
for a wife’s future support and her husband’s future 
exoneration to be in writing, and the intervention of a 
trustee, for whose binding obligation to the husband 
writing of some sort would probably be essential, is 
also a wise requisite. The rules established by such 
cases as Dupre v. Rein and Galusha v. Galusha offer the 
simplest remedy for an unfortunate situation, and 
there seems no call for statutory interference with 
them. 

These authorities in effect recognize a contract be- 
tween husband and wife, affecting matrimonial obliga- 
tions, for their mutual comfort and advantage; and 
the principles therein laid down are harmonious in 
spirit with recent legislation and expressions of popu- 
lar sentiment in this and other States touching the 
proper status of women.—New York Law Journal. 
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members of the legal profession and their ladies. Vice- 
Chancellor Robinson took the chair, and in opening the 
proceedings announced that the council of the college 
had resolved to endow a chair of law in the university, 
to be called the Victoria Chair of Law, and proposed 
to devote thereto the sum of £2,000 which her majesty, 
as duke of Lancaster, had been pleased to bestow upon 
University College. With subscriptions from the Bar 
and the Incorporated Law Society of Liverpool, a sum 
of £7.000 had been received in addition. A large 
amount of these subscriptions were conditional ona 
sam of £10,000 being raised, and he now appealed to 
those present to use their utmost endeavors to raise 
the £1,000 remaining. 

Mr. Justice Kenuedy then read the following ad- 
dress : 

It is with great pleasure, as well as with a deep sense 
of the honor conferred by the invitation, that I rise to- 
night to perform the duty which has been imposed 
upon me. 

It is difficult to imagine a university without a fac- 
ulty of law. History and modern practice alike make 
for the inclusion of law in the list of university studies. 
In this matter we are at one with our ancestors. When, 
in the twelfth and thirteenth centuries, the spirit of 
liberal learning returned from her long exile, and 
studded the face of Western Europe, from Salerno to 
Upsola, with new-born universities, like stars that 
come out, one bv one, to pierce the gloom of a cloudy 
and troubled night, there was, I believe, one common 
feature in all the more important of these seats of cul- 
ture. In each was to be seen a trinity of faculties, law, 
medicine and philosophy. In some of the greatest, and 
notably in Bologna, it was the teaching of law that 
drew the largest crowd of eager students from many 
nations. Bologna was followed in Italy by Pavia, 
Perugia, Modena, Vincenza, Rome and Padua, and in 
Spain by Salamanca. Of Padua, many of those who 
are here will have a pleasant memory in its connection 
with law, for it was to “fair Padua, nursery of arts,” 
that the duke of Venice sent for counsel in the person 
of Bellario, ‘{the learned doctor,” to advise him in the 
famous issue between Shylock and Antonio, and it is 
from the law school of the Roman university that the 
“young doctor’ Balthazar, comes, in the person of 
Portia, to play a Daniel’s part in the decision of that 
famous case. 

Oxford and Cambridge, so far as I have been able to 
discover, never became great law schools after the man- 
ner of some of the continental, and especially of the 
Ttalian, universities. At least two sufficient reasons 
existed for this. In the first place, the two great Eng- 
lish universities were, like the University of Paris—on 
which, as I have read, Oxford was in part modelled— 
schools for the education of young students in the arts, 
rather than resorts for mature students seeking for the 
doctor’s degree for professional purposes. In the sec- 
ond place, in England the common law of the land 
early triumphed over the canon and civil law; and the 
common law of the land, for purposes of practical 
study, gained, as early as the reign of the third Ed- 
ward, a home in London, in the ancient possessions of 
the Knights Templars, to which from that time to this 
have resorted for their training all those who intended 
to make the law their profession. I donot mean to 
suggest that from the earliest period the civil and 
canon law was not studied at Oxford and Cambridge. 
They were, and they continued to be so. At Cam- 
bridge we find that in the hostels, which preceded the 
colleges, there was provision for the two classes of 
artistic and juristic. It is amusing in these impatient 
days to read of Queen Elizabeth in 1566, when she 
made a state visit to Oxford, going one afternoon to 
St. Mary’s to hear disputations on the civil law, which 
she listened to for four hours, and would not allow any 
speech tofbefcurtailed. 





It was, as I have indicated, for practical ends that 
men went to the law school of the university. Men 
studied there, as they study in the Inns of Court now, 
for the purpose of obtaining a license to teach or to 
practice the law. This license, in civil law, was ob- 
tained though by the university degree. It was its 
utility for a practical end, not its value as an instru- 
ment of intellectual training, which won for the study 
of the law its high place in the studiwm generale and 
filled the law schools of Bologna and Padua with such 
a multitude of aspirants for the doctorate. The same 
doubtless is historically true of the eminence of Latin, 
the curriculum of the highest education. The most 
ardent of the advocates for its maintenance as one of 
the bases of liberal education (and I yield to none) are 
bound to admit that it got that place originally on ac- 
count of its importance, not for educational, but for 
practical purposes. 

None the less, as I am convinced, can the right of 
law, as of Latin, to its high position be amply vindi- 
cated on educational grounds. I claim to say a few 
words to-night upon this point. 

It must of course be studied scientifically—i. e., in its 
principles and through its history. 

Take, first, its historical study. What a vast and 
varied field—rich in instruction and in suggestiveness— 
does it present! Each branch of it basa peculiar and an 
enduring value alike for the man of letters and for the 
man of action. The history of international law is the 
history of modern Europe. The history of our law of 
real property, of our criminal law and of our common 
law reveals to the student,“as nothing else can, the 
complex mysteries of our social and political being. It 
explains, as nothing else can, the England of to-day— 
its thought, its morals and its institutions. 

Glance for a moment at that portion of our law 
which possesses, [ suppose, a special interest for many 
of the citizens of Liverpool who are here to-night—the 
mercantile law of this country. Passing over the 
points of connection with the ancient world of Greece 
and Rome, numerous and interesting as those points 
of connection are, onward to medizval times; we trace 
through it the development of our commercial rela- 
tions with the continent of Europe and the origin of 
our own ultimate supremacy. We see the beginning in 
the introduction to our shores of the roll of Oleron 
and the laws of Wisby; the settlement among us, as 
rulers and guides of commerce, to continue until the 
reign of Elizabeth, first of the great merchants of the 
Hanseatic League, and somewhat later, of still greater 
Lombard traders, the merchants and financiers from 
Florence and Venice, who taught us the use of negoti- 
able instruments, and, more noteworthy still, that pol- 
icy of marine assurance which to-day, centuries later, 
still recalls in its name, and even in its form, the mem- 
ory of the great mercantile confederacy to which the 
sagacity of our warrior-kings (for they could not wage 
war without its sinews) gave a home in Lombard 
street. 

But, as an instrument of mental training, the study 
of the science of law possesses even a higher value than 
as a teacher of history. The end of all intellectual 
training may fairly be summed up, I venture to think, 
as the acquisition of a triple habit; of observing ac- 
ouratels, of reasoning rightly and of expressing clearly. 

The teacher of law must insist upon, and assist in, 
the development of all these three habits in his pupil. 
On the necessity of the training of the lawyer, as part of 
his law studies, in right reasoning and clear expression 
it is needless to sayaword. But even more important, 
but perhaps less inculeated upon the law student, is 
the habit of accurate observation—the thorough knowl- 
edge, and the just appraisement, of the facts which 
constitute in each case the data of the legal problem. 
How important this habit is—how impossible without 
its acquisition to b a ful adviser as a solic- 
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did, the bank ought not to be liable in damages 
for keeping itsagreement. It was legally bound to do 
so until it had notice in fact that Varner’s authority 
had been exceeded or revoked. 


GREEN and THompson, JJ., concurred in this dis- 


sent. 
a aN 


ORAL AGREEMENT BETWEEN HUSBAND 
AND WIFE TO LIVE APART. 


NEW YORK COMMON PLEAS, EQUITY TERM, NOVEMBER, 
1893. 


GIBERT v. GIBERT. 

An agreement made by the husband to pay an annual sum for 
his wife’s support in consideration of her consent to live 
separate and apart from her husband is abhorrent on 
grounds of public policy, and invalid. 


i for separation from defendant’s bed and 
board because of his abandonment of plaintiff, 
and neglect or refusal to provide for her support. 


John D. Townsend, for plaintiff. 


John E. Parsons and Edward M. Shepard, for de- 
fendant. 


Biscuorr, J. I am of the opinion that, upon the 
facts in evidence, plaintiff is entitled to judgment for 
separation from defendant’s bed and board, with a 
suitable provision for alimony and the costs of this ac- 
tion. 

The causes which induced the parties to this action 
to enter into an oral agreement among themselves, in 
September, 1885, to live separate and apart from each 
other, [I regard as wholly immaterial. The enforce- 
ment of such an agreement is contrary to public policy, 
and the agreement itself was therefore revocable at the 
pleasure of either party. Schouler’s Husband and Wife, 
§§ 471, etc.; Stewart’s Husband and Wife, §§ 40, ete.; 
Greenhood Public Poiicy, 489; Rogers v. Rogers, 4 
Paige, 416. 

The several statutes of this State which enable a 
married woman to contract the same as a feme sole af- 
fect only her separate estate, and do not otherwise de- 
stroy the legal unity of husband and wife. ‘Their per- 
sonal status and their respective obligations which 
arise from the conjugal relation remain unchanged, 
and the husband therefore continues bound to harbor, 
protect and support his wife until, upon just complaint 
and for one of the causes prescribed by law, he is freed 
from that obligation by judicial decree. Stewart’s 
Husband and Wife, §§ 14, 15; Cooley, J., in Snyder v. 
People, 12 Am. Rep. 302, 303. 

Galusha v. Galusha, 138 N. Y. 272, cited on the trial 
by defendant’s counsel, is to the effect that the wife is 
not entitled to alimony in addition to the sum pro- 
vided to be paid for her support, pursuant to a tripar- 
tite agreement, by the terms of which the husband re- 
mains liable upon his covenant to pay to the wife’s 
trustee, in consideration of the latter’s covenant to 
save the husband harmless from the debts of the wife 
contracted for necessary support; and that in such a 
case, it appearing that the agreement was not made to 
induce husband and wife to separate, the remedy is upon 
the agreement. That case is however readily distin- 
guishable from the one at bar. An agreement made 
with an intervening trustee for the wife, providing for 
her support pending separation, and not made to in- 
dace the separation of husband and wife, is not objec- 
tionable on grounds of public policy, and has been re- 
peatedly deciared to be operative and valid. In the 
present case however the promise of the defendant to 
pay an annual sum for bis wife’s support was made in 
consideration of plaintiff's consent to live separate and 
apart from her husband, and, since the consideration 
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is abhorrent on grounds of public policy, the agree. 

ment fails. 

In December, 1891, pending a cessation of legal hos. 
tilities between the parties, plaintiff offered uncondi. 
tionally to return to defendant’s bed and board. Her 
offer was refused by him, and both before and singe 
that time, and up to the time of the commencement ot 
this action, he persistently refused to contribute in any 
way toward her support. These facts constitute both 
abandonment and neglect, or refusal to support within 
the meaning of section 1762 of the Code of Civil Pro 
cedure. Ahrenfeldt v. Ahrenfeldt, Hoffm. Ch. 47; 
Ruckman v. Ruckman, 58 How. Pr. 278; “learman y, 
Clearman, 15 Civ. Pro. 313. 

The decree should be settled on notice. 

In the opinion of Judge Bischoff, in Gibert v. Gibert, 
supra, it is held that an oral agreement, between hus- 
band and wife, for a future separation is legally in- 
operative, and may be ignored and revoked by either 
party at pleasure. Chapter 594, Laws of 1892, which 
gives a married woman almost unlimited power to 
contract directly with her husband, makes the express 
reservation that ‘“‘nothing herein contained shall be 
construed to authorize the husband and wife to enter 
into any contract by which the marriage relation shall 
be altered or dissolved, or to relieve the husband of his 
liability to support his wife.’’ The opinion however 
cites Galusha v. Galusha, 116 N. Y. 635, and 138 id. 272, 
whioh case involved the validity and binding force ofa 
tripartite agreement .in writing,’ made between bus- 
band and wife and a trustee, after an actual separation 
has taken place, to secure for the wife maintenance and 
support from the husband. The reservation above 
quoted from chapter 594, Laws of 1892, does not take 
away any rights of contracting, directly or indirectly, 
as to matrimonial status or a husband’s obligation, 
which may have existed at common law. A long line 
of authorities (see Dupre v. Rein, 7 Abb. N. C. 258, and 
cases cited) establishes the trustee’s right to enforcea 
tripartite agreement on behalf of the wife against the 
husband, and Galusha v. Galusha has very recently 
established a husband's immunity from further liabil- 
ity, provided he lives up to the agreement. The prac- 
tical effect seems just and proper. If two married per- 
sons fing that they are hopelessly incompatible, it will 
be quite easy to evade the technical distinction, as bas 
probably been done in the majority of cases hereto- 
fore, and actually separate before making the tripar- 
tite agreement. It is well to require any arrangement 
for a wife’s future support and her husband’s future 
exoneration to be in writing, and the intervention of a 
trustee, for whose binding obligation to the husband 
writing of some sort would probably be essential, is 
also a wise requisite. The rules established by such 
cases as Dupre v. Rein and Galusha v. Galusha offer the 
simplest remedy for an unfortunate situation, and 
there seems no call for statutory interference with 
them. 

These authorities in effect recognize a contract be- 
tween husband and wife, affecting matrimonial obliga- 
tions, for their mutual comfort and advantage; and 
the principles therein laid down are harmonious in 
spirit with recent legislation and expressions of popu- 
lar sentiment in this and other States touching the 
proper status of women.—New York Law Journal. 





LEGAL EDUCATION AND THE UNIVERS- 
TIES~AN ADDRESS BY MR. JUSTICE KEN- 
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N Saturday, the 11th of November, Vice-Chancellor 
Robinson, as chairman of the Board of Legal 
Studies, held a reception in the library of University 
CofNege, Liverpool, on the occasion of the annual prize 
giving. The lecture-hall of the college was crowded with 
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members of the legal profession and their ladies. Vice- 
Chancellor Robinson took the chair, and in opening the 
proceedings announced that the council of the college 
had resolved to endow a chair of law in the university, 
to be called the Victoria Chair of Law, and proposed 
to devote thereto the sum of £2,000 which her majesty, 
as duke of Lancaster, had been pleased to bestow upon 
University College. With subscriptions from the Bar 
and the Incorporated Law Society of Liverpool, a sum 
of £7.000 had been received in addition. A large 
amount of these subscriptions were conditional ona 
sam of £10,000 being raised, and he now appealed to 
those present to use their utmost endeavors to raise 
the £1,000 remaining. 

Mr. Justice Kennedy then read the following ad- 
dress : 

It is with great pleasure, as well as with a deep sense 
of the honor conferred by the invitation, that I rise to- 
night to perform the duty which has been imposed 
upon me. 

It is difficult to imagine a university without a fac- 
ulty of law. History and modern practice alike make 
for the inclusion of law in the list of university studies. 
In this matter we are at one with our ancestors. When, 
in the twelfth and thirteenth centuries, the spirit of 
liberal learning returned from her long exile, and 
studded the face of Western Europe, from Salerno to 
Upsola, with new-born universities, like stars that 
come out, one by one, to pierce the gloom of a cloudy 
and troubled night, there was, I believe, one common 
feature in all the more important of these seats of cul- 
ture. Tn each was to he seen a trinity of faculties, law, 
medicine and philosophy. In some of the greatest, and 
notably in Bologna, it was the teaching of law that 
drew the largest crowd of eager students from many 
nations. Bologna was followed in Italy by Pavia, 
Perugia, Modena, Vincenza, Rome and Padua, and in 
Spain by Salamanca. Of Padua, many of those who 
are here will have a pleasant memory in its connection 
with law, for it was to “fair Padua, nursery of arts,” 
that the duke of Venice sent for counsel in the person 
of Bellario, ‘{the learned doctor,” to advise him in the 
famous issue between Shylock and Antonio, and it is 
from the law school of the Roman university that the 
“young doctor’’ Balthazar, comes, in the person of 
Portia, to play a Daniel’s part in the decision of that 
famous case. 

Oxford and Cambridge, so far as I have been able to 
discover, never became great law schools after the man- 
ner of some of the continental, and especially of the 
Italian, universities. At least two sufficient reasons 
existed for this. In the first place, the two great Eng- 
lish universities were, like the University of Paris—on 
which, as I have read, Oxford was in part modelled— 
schools for the education of young students in the arts, 
rather than resorts for mature students seeking for the 
doctor’s degree for professional purposes. In the sec- 
ond place, in England the common law of the land 
early triumphed over the canon and civil law; and the 
common law of the land, for purposes of practical 
study, gained, as early as the reign of the third Ed- 
ward, a home in London, in the ancient possessions of 
the Knights Templars, to which from that time to this 
have resorted for their training all those who intended 
to make the law their profession. I donot mean to 
suggest that from the earliest period the civil and 
canon law was not studied at Oxford and Cambridge. 
They were, and they continued to be so. At Cam- 
bridge we find that in the hostels, which preceded the 
colleges, there was provision for the two classes of 
artistic and juristic. It is amusing in these impatient 
days to read of Queen Elizabeth in 1566, when she 
made a state visit to Oxford, going one afternoon to 
St. Mary’s to hear disputations on the civil law, which 
she listened to for four hours, and would not allow any 
speech tofbefcurtailed. 





It was, as I have indicated, for practical ends that 
men went to the law school of the university. Men 
studied there, as they study in the Inns of Court now, 
for the purpose of obtaining a license to teach or to 
practice the law. This license, in civil law, was ob- 
tained though by the university degree. It was its 
utility for a practical end, not its value as an instru- 
ment of intellectual training, which won for the study 
of the law its high place in the studiwm generale and 
filled the law schools of Bologna and Padua with such 
a multitude of aspirants for the doctorate. The same 
doubtless is historically true of the eminence of Latin, 
the curriculum of the highest education. The most 
ardent of the advocates for its maintenance as one of 
the bases of liberal education (and I yield to none) are 
bound to admit that it got that place originally on ac- 
count of its importance, not for educational, but for 
practical purposes. 

None the less, as I am convinced, can the right of 
law, as of Latin, to its high position be amply vindi- 
cated on educational grounds. I claim to say afew 
words to-night upon this point. 

[t must of course be studied scientifically—i. e., in its 
principles and through its history. 

Take, first, its historical study. What a vast and 
varied field—trich in instruction and in suggestiveness— 
does it present! Each branch of it has a peculiar and an 
enduring value alike for the man of letters and for the 
man of action. The history of international law is the 
history of modern Europe. The history of our law of 
real property, of our criminal law and of our common 
law reveals to the student,“as nothing else can, the 
complex mysteries of our social and political being. It 
explains, as nothing else can, the England of to-day— 
its thought, its morals and its institutions. 

Glance for a moment at that portion of our law 
which possesses, [ suppose, a special interest for many 
of the citizens of Liverpool who are here to-night—the 
mercantile law of this country. Passing over the 
points of connection with the ancient world of Greece 
and Rome, numerous and interesting as those points 
of connection are, onward to medieval times; we trace 
through it the development of our commercial rela- 
tions with the continent of Europe and the origin of 
our own ultimate supremacy. We see the beginning in 
the introduction to our shores of the roll of Oleron 
and the laws of Wisby; the settlement among us, as 
rulers and guides of commerce, to continue until the 
reign of Elizabeth, first of the great merchants of the 
Hanseatic League, and somewhat later, of still greater 
Lombard traders, the merchants and financiers from 
Florence and Venice, who taught us the use of negoti- 
able instruments, and, more noteworthy still, that pol- 
icy of marine assurance which to-day, centuries later, 
still recalls in its name, and even in its form, the mem- 
ory of the great mercantile confederacy to which the 
sagacity of our warrior-kings (for they could not wage 
war without its sinews) gave a home in Lombard 
street. 

But, as an instrument of mental training, the study 
of the science of law possesses even a higher value than 
as a teacher of history. The end of all intellectual 
training may fairly be summed up, I venture to think, 
as the acquisition of a triple habit; of observing ac- 
ouratels, of reasoning rightly and of expressing clearly. 

The teacher of law must insist upon, and assist in, 
the development of all these three habits in his pupil. 
On the necessity of the training of the lawyer, as part of 
his law studies, in right reasoning and clear expression 
it is needless to sayaword. But even more important, 
but perhaps less inculeated upon the law student, is 
the habit of accurate observation—the thorough knowl- 
edge, and the just appraisement, of the facts which 
constitute in each case the data of the legal problem. 
How important this habit is—how impossible without 
its acquisition to become a successful adviser as a solic- 





Ps 


nS 


SAME Pe 


paren! 


are ae 


e 





496 





THE ALBANY LAW JOURNAL. 





itor, or a successful advocate as a barrister, the experi- 
ence of the practitioner in each of these capacities soon 
teaches. A mistake as to the facts, an imperfect or 
erroneous conception of their relation to each other, or 
of their comparative importance, renders practically 
valueless the most varied knowledge, the subtlest in- 
genuity, the most facile and fervid eloquence. In any 
truly scientific course of legal education, alike in the 
discussion or moot, or in the working out of legal prob- 
lems in the class-room, or in the analysis of reported 
cases, the student learns as he can do nowhere better, 
if so well, the result of unflagging patience in the mas- 
tery of details—the habit of interrogating stringently 
every statement for its true significance; of sifting, as 
it were with a fine sieve, any alleged or suggested cir- 
cumstances, until there are only left for consideration 
fit materials for the building of the structure of sound 
Tegal inference. 

Valuable however as the study of law thus is for 
purifying, bracing and training the mental energies, 
anu equally high, and if not higher, a peculiar value at- 
taches to it as habituating its followers to the “idea” 
—the .éa—of justice. Shakespeare, in ‘‘ Macbeth,” 
classes justice as one of the kingly virtues. But in 
truth it is, for the life of a society of freemen, the king 
of all virtues. ‘‘ Now this justice,’’ says Aristotle in 
the Fifth Book of the Ethics, “is perfect virtue, not 
absolutely however, but in relation to one’s neighbor. 
Hence justice is often thought the best of the virtues, 
more to be admired than the evening or the morning 
star.’ Plato, in the Fourth Book of the Republic, ex- 
presses the same thought in a different form. * This 
justice,”’ says the speaker, “is the ultimate cause and 
condition of the existence of all the virtues (temper- 
ance, courage and wisdom), and, while remaining in 
them, is also their preservation.’ 

It is no small thing, | venture to think, in favor of 
the study of the law, as a university study, that it 
should inculcate this great idea upon the mind of its 
student, whatever is his future profession—law or 
medicine, diplomacy orcommerce. It is an idea which 
is vital to the health of a free and intelliget society. 
For, if I read history and the lessons of life aright, the 
permanence which is essential to the common weal, of 
that order which is essential, hangs upon justice—jus- 
tice acknowledged and visible both in the ordinances 
and in the administration of the law. Force and cus- 
tom can be but poor and temporary substitutes. And 
1 rejoice to say that the student of our law will surely 
trace in its gradual development from the various 
sources which have contributed to its composition a 
strong and steady strain of tendency toward the ideal 
justice. That ideal man cannot hope to reach—for 
there is only one who can be All-just, because He alone 
is all-knowing—but | venture to affirm that our system 
of law, alike in its enactments and in its adminis- 
tration, has been moulded more faithfully after the 
ideal pattern than any other system which the world 
has yet seen; to the great blessing not only of Eng- 
land but of the wider world, to which Englishmen 
have carried from the home the spirit and the institu. 
tions of English justice. 

Aye, even if we did nothing more for the peoples of 
India than we have already done for them, we should 
have bestowed upon them, in the laws which our 
Maines and Stephens have framed for them, in the 
just administration of their order, and in the idea of 
justice which we have taught them by these means, 
boons which far exceed, in permanent advantage, the 
material benefits, great as they are, of railways and 
irrigation works, telegraphs and telephones. 

I have shown, I hope, sufficisnt grounds for the zeal- 
ous and scientific study of the law as an integral por- 
tion of the university course. 

I should like, with your leave, to turn for a few mo- 


which have occurred to me in connection with the pro. 
motion of the study; and proceed to address myself 
especially to those who, whether as teachers of thig 
college, or as lawyers or students of the law in Liver. 
pool, have given so strong a proof of their real interest 
in legal education in the organization and development 
of the system of law lectures in this city under the 
direction of the board of legal studies. 

Of the excellence of the institution there can be no 
question. But, at the same time, I venture to suggest 
that the present stage must be regarded as being, ing 
sense, a transitional stage. Under the joint auspices of 
the university and the professional lawyers, the at- 
tempt is made of uniting in the lectures the promotion 
of professional and academic education, and you have 
just reason to be proud of the valuable results which 
have been achieved. But at the same time it should, 
[ think, be recognized that it is impossible for the uni- 
versity fully to equip a lawyer for the practice of his 
profession, or to hope, under any circumstances, that 
its degree in law would, by itself, be accepted as a test 
of fitness for the exercise of the lawyer's profession, 
No amount of academic instruction can supply the 
needful technical knowledge. ‘That can be acquired, 
if I may use the expression, only by the student band- 
ling the tools of his craft in the technical school by 
working on real matters in the chambers of the bar- 
rister and the office of the solicitor, by attending the 
courts of law, by reporting cases, and watching how 
the legal warfare is waged in earnest by skillful com. 
batants. 

The university teacher may no doubt, without in- 
fringing upon indeed, as I think, with actual advan- 
tage to the due discharge of his main function which 
is the instruction of the student, whatever may be 
afterward his choice of a profession, in the principles 
and history of law, give a practical turn to his teach- 
ing, as, for example, by the organization of moots such 
as are, [ learn, highly esteemed in the law schouls of 
the United States. But academic teaching in the leo- 
ture-room can never enable the intending lawyer to 
dispense with technical training, conducted by practio- 
ing lawyers as the guides, if not the actual teachers, of 
the student; and, in my humble judgment, the law 
faculty of a university would misdirect its energies if 
it organized its classes and its examinations on any 
other hypothesis. Circumstances, in this respect, dis- 
tinguish law from medicine. In medicine, from an 
early stage, the theory and the practice are necessarily 
linked together, and the medical student, whether at 
Cambridge or at Liverpool, has daily opportunity of 
seeing and taking part in the practical work of his pro- 
fession in the hospital, and getting his oral instruction 
in actual sight and touch of the practical illustration 
and example. In the case of legal education there are 
not, and there cannot be, such facilities; and further, 
in the science and history of law, that which gives the 
study its chief value for the true purpose of a univers- 
ity, viz., the mental training, is quite separable from 
that familiarity with actual work, and the practice and 
procedure, which is nevertheless essential to the fitness 
of the law student for the exercise of his profession. 

At the same time I cannot help thinking that the 
universities might, in regard to the study of the law, 
take action which would at once add reality and at- 
tractiveness to this law school, and would give to the 
university student who intended to embrace the law 
as a profession very material benefit. I should like to 
see the universities, in regard to this legal education 
and the examinations for the law degrees, seeking to 
establish much closer relations than exist at present 
with the great licensing bodies in London. It seems 


to me, speaking here only in regard to the bar, and ex- 
pressing only my private and individual opinion, that 
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sity study and the university examination for the de- 
gree in law, as might justify the Inns of Court in so 
far accepting the degree in law that no further general 
examination in law would be required from the candi- 
date for admission to the bar. The requirements of 
fitness of character, and of proficiency in the studies 
ofa strictly professional character, to which 1 have re- 
ferred, would still remain to be fullfilled to the satis- 
faction of the licensing body. Ido not contemplate 
any surrender by the Inns of Court of the control 
either in discipline or professional education. Possi- 
bly—but [ can only conjecture—some like arrangement 
might be made with the other great licensing body— 
the Incorporated Law Society—in regard to candidates 
for admission to the other branch of the profession. 

If this could be accomplished, 1 venture to think it 
possible that aspecial benefit would in time, at any 
rate, be derived by the Liverpool student. It is foliy not 
to recognize the strong tendency, not in legal matters 
only, but in many matters, to decentralize. It cer- 
tainly has its drawbacks; but the steadiness of its 
growth seems to ine to prove that within limits at least 
it must be right to give compensating advantages. If 
one looks at the gradual development of our great 
cities as law centers, it seems but reasonable to think 
that after a time the great central licensing and discip- 
linary authorities might feel themselves justified in 
providing locally for the law student the post-univer- 
sity training in professional studies which is requisite; 
so that while the student who can afford the time and 
the expense will still, if he is wise, go to London for 
that training, the student who is not so fortunately 
placed may, without leaving this city, be able to pass 
through his university degree and also his later profes- 
sional training into the ranks of one or other branches 
of the legal profession. 

You will not, [am sure, regard me, in offering these 
suggestions, as presuming in any way to express a con- 
fident opinion. It is sufficient for me to hope that they 
may be not wholly unworthy of consideration by my 
hearers in the great city to which I am attached by the 
closest ties of long association and sincerest gratitude. 

Before concluding this address I want, if I may, to 
saya word or two to the important and interesting 
class for whose benefit these law lectures have been 
established. 

There is one feature, and one feature only, in these 
reports which have been put before me which I regret 
to notice, and that is the small proportion of the stu- 
dents who attend the lectures who will present them- 
selves for examination in the subject on which they 
have been instructed. If only out of feelings of re- 
spect and gratitude toward the lecturers, this should 
not be the case. Nothing pleases the lecturer so much, 
because nothing so well proves the real interest which 
his work has aroused, as a full room on the day of ex- 
amination; and it is from the papers of the candidates 
that be can best learn what faults to correct, what 
omissions to supply, alike in the manner and in the 
matter of his teaching. 

But more particularly for the good of the students 
themselves do [I hope that he who stands in my place 
next year will have no ground of complaint in this 
matter. Ido not greatly believe in education by lec- 
tures in law without examinations. It is wonderful 
how much one may fancy that one has learned from a 
book or from a lecture until one sits down to state 
one’s knowledge on paper in a precise and definite 
form. If Iam sure of any thing, I am sure of the folly 
or the ignorance of those who decry or depreciate the 
Value of examinations, and talk as if education con- 
sisted in the ladling of information into the ears and 
eyes of the pupil. Instruction is not education. It is 
only part of education. But besides the general value 
of examinations in teaching the student the littleness 
and the imperfection of his supposed knowledge, and 





in crystallizing into a definite and useful shape the 
notions of his subject which would otherwise float 
about in his brain in a loose or volatile form, examina- 
tions have a special value for the training of the in- 
tending lawyer. They teach him concentration of 
thought, and the habit of promptly producing his in- 
formation—qualities which I might almost say are es- 
sential to success in his profession. 

The other thing which I should like to urge upon the 
students is this: The gates of a great university have 
been opened to you. Pass through them, not only into 
the law lecture-room, but into the otber lecture-rooms 
also. To the lawyer, of all men, knowledge never 
comes amiss. Your business is with men. Acquire, 
through a liberal education, those wide -sympathies 
and that larger knowledge which will open you a path 
to the heart and the understanding. It is an acquisi- 
tion which, like all good things, will cost you some toil 
and some self-denial; but it will prove your strength 
in work, your joy in basiness, and your solace in the 
hours, which come to all of us sometimes, of anxiety 
and sorrow. 


_— > -————_ 


THE CONSTITUTIONALITY OF A COURT. 
CURIOUS question has just been decided by the 
Court of Appeals in reference to the new Munici- 
pal Court of the city of Syracuse in this State. 

That tribunal was organized under an act of the Leg- 
islature passed last year, which provided, in substance, 
that it should have the same jurisdiction in Syracuse 
as was possessed by the courts of justices of the peace 
in towns. The statute in terms authorized the gov- 
ernor, in the first instance, to appoint two judges of 
the court, who were to enter upon their duties on 
January 1, 1893, one for a term of five years and the 
other for a term of six years. Their successors were 
to be elected by the people for aterm of six years at 
the regular charter elections. 

The case in the Court of Appeals to which we have 
referred was tried in the Municipal Court of Syracuse 
as thus organized; and the only question presented by 
the appeal related to the legal existence of that court. 

The appellant contended that the statute was uncon- 
stitutional because it assumed to empower the gov- 
ernor to appoint the first judges. Section 18 of article 
6 of the Constitution, which relates chiefly to justices 
of the peace in towns and cities, provides at the end 
thereof, that all other judicial officers in cities, whose 
election or appointment is not otherwise provided for 
in this article of the Constitution, shall be chosen by the 
electors of cities or appointed by some local authorities 
of cities. If this provision applies to such a tribunal 
as the Municipal Court of Syracuse, it 1s plain that the 
Legislature could not confer upon the governor the 
power to appoint the judges of that court. On the 
other band, section 19 of the same article of the Con- 
stitution provides that inferior local courts of civil and 
criminal jurisdiction may be established by the Legis- 
lature; ‘‘and, except as herein otherwise provided, all 
judicial officers shall be elected or appointed at such 
times and in such manner as the Legislature may 
direct.” If this latter provision is applicable, then 
there can be no doubt that the governor could prop- 
erly be authorized to appoint the first judges of the 
new tribunal. 

The Court of Appeals however has declined to deter- 
mine which view is correct, and has decided the case 
on an entirely different point. It holds that whatever 
may be the true construction of the Constitution as 
to the power of selecting the judges, there is no doubt 
whatever that the Legislature possessed the necessary 
constitutional authority to establish the court. The 
establishment of the court being valid under the Con- 
stitution, the first judges, being actually in possession 
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of their offices and engaged in discharging judicial 


duties, were officers de facto, whose title could be ques- 
tioned only in some suit or proceeding instituted di- 
rectly for the purpose of trying the title to the office, 
or where such title was directly at issue in a proceed- 
ing to which the officer was bimself a party. In other 
words, the law does not permit the parties to an ordi- 
nary lawsuit in a legally established court to question 
its jurisdiction by disputing the title of the judge to 
his office, where the judge is exercising his duties un- 
der color of a statutory right. On this point Judge 
Denis O'Brien, speaking for the Court of Appeals, 
says: 

“*It would be an unseemly proceeding, derogatory to the dig- 
nity of the court, and subversive of all respect for the orderly 
administration of justice, to permit private litigants to enter 
upon an inquiry-as to the title of the judge, before whom the 
action is pending, to his office. The defendant was summoned 
toappear ina court which had been established by law, whether 
the method of selecting the judge was valid or not. The judge 
was in possession of the office, and engaged in the discharge of 
its duties and in the exercise of its power, under the authority 
of a commission from the governor and an act of the Legisla- 
ture. So long as the government permits him to hoid the of- 
fice and to discharge its functions the constitutional validity of 
his appointment is a question that does not concern the de- 
fendant.” 

This decision leaves still unsettled the question as to 
the governor's power to appoint the judges of the Mu- 
nicipal Court of Syracuse; but some sort of direct pro- 
ceeding will now probably be instituted to test their 
title and thus settle that question.—New York Sun. 


> qererretp ” 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS — TRANSPORTATION OF ANIMALS. — In 
Selby v. Wilmington & W. R. Co., decided in the Su- 
preme Court of North Carolina, in October, 1893 (18 S. 
E. Rep. 88), the court laid down a rule as to the strength 
and safety of cars to be furnished for the transporta- 
tion of animals, as follows: ‘It is stated in the case 
that his honor gave the jury the following instruction, 
which was excepted to: ‘It is the duty of the defend- 
ant company to provide suitable cars for transporting 
live stock. Thecar must be sufficiently strong to re- 
sist the struggles of the stock, and the company is lia- 
ble for loss occasioned by its neglect in this regard, in 
spite of the fact that the animals are vicious and un- 
ruly, upon the principle that itis within its power to 
provide those which are actually and absolutely suffi- 
cient.’ There was error here also, we think; for, 
while it may be the duty of a carrier that undertakes to 
ship live stock to provide cars strong enough to safely 
transport animals that are ordinarily unruly, the law 
doves not impose upon it so hard a task as to detect that 
some of them are vicious, and act accordingly. The 
vehicle must be suitable for the safe conveyance of or- 
dinary animals of the class. It is not required that it 
shall be strong enough to withstand the struggles of 
some of that class that may be not only unruly, but 
vicious.” 


De#ED—SUFFICIENCY OF DESCRIPTION.—If the de- 
scription of the land conveyed in a deed is such that a 
surveyor, by applying the rules of surveying, can lo- 
cate the same, such description is sufficient, and the 
deed will be sustained if it is possible, from the whole 
description, to ascertain and identify the land intended 
to be conveyed. Campbeil v. Carruth (Fla.), 13 South. 
Rep. 432. 


EvipDENCE—HEARSAY.—In Reed v. City of Madison, 
decided in the Supreme Court of Wisconsin, in Sep- 
tember, 1893 (56 N. W. Rep. 182), it was held that in or- 
der to identify the placeat which an accident occurred, 
a witness may testify that immediately after the acci- 











dent an eye-witness, who is also a witness at the trial, 


pointed out such place to the former, and that it wag 
at a certain point, the act of pointing it out being part 
of the res geste. 


EXEMPTIONS —WAGES — SET-OFF. —In Dempsey y, 
McKeunell, decided in the Court of Civil Appeals of 
Texas, in February, 1893 (23 S. W. Rep. 525), it was 
held that the amount due a person for services under 
a contract, by which he agrees to nurse another during 
an attack of sickness, and by which the latter agrees to 
pay him well, is ** current wages for personal services” 
within the meaning of the Wages Exemption Law of 
that State, though neither the compensation to be paid 
nor the time of payment is fixed. It was further held 
under the statutory provision that certain property, 
including current wages for personal services, “ shall 
be exempt from attachment or execution, or every 
other species of forced sale four the payment of debts,” 
that an employer sued for such wages cannot set off a 
debt due from the employee toathird person, and as- 
signed to him. 


HUSBAND AND WIFE—CITIZENSHIP BY MARRIAGE.— 
Act of February 10, 1855 (10 Stat. 604; R. S., § 1994), 
which provides that an alien woman, by marriage with 
a citizen, shall become a citizen, does not authorize 
any inference that Congress intended to declare the 
converse, that a citizen woman, by marriage with an 
alien, should become an alien; nor will the principle 
that the domicile of the wife is controlled by that of 
the husband obviate the necessity of an actual removal 
from the country of a citizen woman, married to an 
alien, in order to effect her expatriation, that statute 
not being a declaration of the general consequences of 
marriage, but being in furtherance of the uniform pol- 
icy of the government of the United States to increase 
immigration by encouraging the naturalization of citi- 
zens. Comitis v. Parkerson (U.S. Circ. Ct., La.), 56 
Fed. Rep. 556. 


NOTE — EXTENSION.—An agreement to extend the 
time of payment ona note by paying the accrued in- 
terest is nudum puctum, and is not enforceable. To 
comply with.an obligation already existing creates uo 
new rights. Helms v. Crane (Tex. Civ. Ct. App.), 238. 
W. Rep. 392. 


RECEIVERSHIPS—NOTICE TO DEBTOR.—The statutes 
of Rhode Island provide for appointments of receivers 
in equity upon ‘notice to the debtor.” Such notice 
must be served on the person of the debtor, and notice 
of a citation, by leaving acopy at the last and usual 
place of abode of the debtor, is not sufficient, although 
the debtor had absconded. The law failed to provide 
for such a case, and the Supreme Court of Rhode Island 
refused to enlarge the statute. Beck v. Ashkettle, 27 Atl. 
Rep. 505. 


SALE—MERCHANTABLE QUALITY OF GooDs. — The 
fact that part of a lot of potatoes contracted for as 
“merchantable ”’ has “ sprouted a little,”’ does not nec- 
essarily show that they are unmerchantable, but there 
being evidence that the lot in question were salable for 
table use or shipment, the question whether the pur- 
chaser was justified in refusing to receive them is for 
the jury. Marshall v. Keefe (Cal.), 84 Pac. Rep. 89. 


WAIVER OF NoTICE.—Corporation laws are full of in- 
stances in which notice of various acts is required to 
be given. Such notices should always be given when 
directed, but the omission to give them is not always 
fatal. Thus the fact that notice of a special meeting 
of a board of directors is not given, as required by the 
by-laws of the corporation, does not affect the validity 
of such meeting, provided all the members of the board 
are in fact present at the meeting and take part in the 
proceedings. Minneapolis Times Co. v. Minocks, 55 N. 
W. Rep. 546. 
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CORRESPONDENCE. 
SIMULTANEOUS DEATHS— THE STANWIX CASE RE- 
CALLED. 


Bditor of the Albany Law Journal: 


Referring to your remarks on page 462 of the LAW 
JourNALof December 9 relative to the instant and 
simultaneous deaths of Mr. and Mrs. Charles E. Saxe, 
and as to the line of descent the property would go, if 
both died intestate, brings to mind that a similar ques- 
tion was raised on the death of General John Stanwix 
—under whose superintendence Fort Stanwix was 
erected in 1758, on the present site of the city of Rome, 
N. Y. General Stanwix came to this country and was 
stationed ut various places, many years before the 
erection of the fort that bore his name, and which ob- 
tained such wide celebrity by reason of its siege in the 
Revolutionary war. He was married,and had one 
daughter. He returned to England about 1762, be- 
came lieutenant-governor of the Isle of Wight, and 
later was sent to Ireland in connection with his army 
duties. In 1763 he married again, and under an ante- 
nuptial contract it was agreed that if he survived his 
wife the property should go in a certain direction; 
that if she outlived him, then in another line; if the 
daughter survived both, then still another channel. In 
1766, while crossing the [rish sea from Dublin to Hol- 
lyhead, in England, to attend to his duties as member 
of Parliament, the vessel foundered, and all on board 
perished, including General Stanwix, his wife and 
daughter. Interested parties commenced an action in 
chancery to determine the question as to the survi- 
vorship, and as there was no evidence on the subject 
as to which one was the longest liver, the court sug- 
gested a compromise or an equal distribution of the 
property, and it was so divided. 

General Stanwix was from Carlisle, Cumberland 
county, in England, after which Carlisle and Cumber- 
land, in Pennsylvania, were named, where General 
Stanwix was located previous to his location at Fort 
Stanwix. 

Within the past year a party of Romans were abroad, 
and report that on a visit to aforesaid Carlisle in the 
North of England, they found one of the suburbs cof 
that city was named Stanwix. Near by is a castle, 
built by the Normans in 1092, and parts of it yet in 
pretty good state of preservation. 

Yours, etc., 
Rome, N. Y., Dec. 11, 1893. D. E. WAGER. 


StaTtoT« oF Fraups—THe RULE AS TO PLEADING, 
AND THE DOCTRINE OF CRANE V. POWELL. 


Editor of the Albany Law Journal: 


In 48 ALBANY LAW JOURNAL, 479, an Amsterdam 
correspondent in commenting on the case of Crane v. 
Powell, recently decided by the Court of Appeals, as- 
sumes that the only question presented upon the ap- 
peal was as to the validity of the contract set out in 
the complaint, and established upon the trial, under 
the statute of frauds, and inferentially asserts that the 
theory upon which the decision proceeds is all wrong. 
After a careful study of the opinion written by Judge 
O’Brien, it clearly appears to me that the ground upon 
which the decision rests is the true and proper one. 
The vital question presented upon the appeal was one 
of pleading. 

The action was brought to recover damages for the 
breach of an agreement, which on the trial appeared to 
be oral. The plaintiff, in the month of October, 1887, 
let a portion of a house in the city of New York to de- 
fendant, for the term of one year from the 1st day of 
November, 1887, with certain provisious as to board 





and attendance. The defendant’s answer was in sub- 
stance a denial of the allegations of the complaint, and 
no other defense was pleaded. Upon the trial the 
plaintiff was permitted, without objection on the partof 
defendant, to prove the contract by parol. At the close 
of the case the defendant moved to dismiss the com- 
plaint, on the principal ground that the agreement was 
not in writing, and as it was not to be performed 
within one year from the making thereof, it was void 
by the statute of frauds. The court refused so to rule, 
but distinctly ruled and charged the jury that the de- 
fendant was in no position to urge the invalidity of 
the contract under the statute of frauds, by reason of 
his omission to plead the same, and to such ruling the 
defendant excepted. 

The true question then arising upon this state of facts 
was, did the trial court err in so ruling? The question 
as to the validity or invalidity of the contract under 
the statute was subsequent, as the question concern- 
ing tberight of the defendant to invoke the statute 
must first be adjudicated. After citing Porter v. 
Wormseer, 94 N. Y. 450; Hamer v. Sidway, 124 id. 538; 
Wells v. Monihan, 129 id. 161, Judge O’Brien arrives 
at the conclusion that the failure of the defendant to 
plead the statute is fatal. ‘Therefore in this case it is 
entirely immaterial whether the contract was within or 
outside of the operation of the statute of frauds, and the 
court does not assume to pass upon that question, con- 
trary to the inference of yourcorrespondent. The right 
of the plaintiff to recover, under the circumstances of 
this case, could not be affected by the operation of the 
statute, it appearing that the defendant had clearly 
precluded himself under the rules of procedure and 
the decisions of our higher courts from invoking its 
protection. 

Even had the court upheld the right of the defend- 
ant tothe benefits of the statute, the decision must 
have been favorable to plaintiff, as the contract was 
clearly valid, as a lease of lands, or of an interest in 
lands, for a period of one year, to commence in futuro, 
within section 8, chapter 7, Revised Statutes. See 
Blumenthal v. Bloomingdale, 100 N. Y. 558; Laughran 
v. Smith, 75 id. 205; Reeder v. Sayer, 70 id. 184; Oli- 
ver v. Moore, 53 Hun; affirmed, 131 N. Y. 589; Young 
v. Dake, 5 id. 463; Becar-v. Flues, 64 id. 518. 

Had your correspondent taken a less superficial view 
of the case, the real principle involved would have 
been apparent. 


Yours very respectfully, 
WaALrTek I. Hover. 
AMSTERDAM, N. Y., Dee. 9, 1893. 





District of CoLuMBIA BAR ASSOCIATION — MR. 
MAURY AND Mr. STONE. 


Editor of the Albany Law Journal: 


The Law JourRNAL’s summary of Mr. Stone’s report 
has been given as the authority on which my remarks 
on this subject are based. If that summary is incor- 
rect in imputing to him certain derogatory statements 
about the Bar Association of the District of Columbia, 
on which point Iam not sufficiently informed to ex- 
press an opinion, then what I have said about Mr. 
Stone falls to the ground with the foundation on 
which it stood. If,on the other hand, the summary 
is correct, then my remarks about Mr. Stone are no 
more than the occasion demanded. 

AsI hardly think [I amcalled upon to notice Mr. 
Stone’s communication, I must beg you to pardon this 
trespass on your indulgence. 

Respectfully, ete., 
WILuraM A. Maury. 

WASHINGTON, D. C., Dec. 7, 1893. 
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LAW AND POETRY. 


In days of old did law and rhyme 
A common pathway follow, 

For Themis in the mythic time 
Was sister of Apollo. 


The Hindu statutes tripped in feet 
As daintily as Dryads, 

And law in Wales, to be complete, 
Was versified in triads. 


The wise Alfonso of Castile 
Composed his Code in metre, 

Thereby to make its flavor feel 
A little bit the sweeter. 





But law and rhyme were found to be 
A trifle inconsistent 

And now in statutes poetry 
Is wholly non-existent. 

Still here and there some advocate 
Before his fellows know it 

Has had bestowed on him by fate 
The laurel of the poet. 

Let him who has been honored so, 
In truth a rara avis, 

Find precedents in Cicero 
And our Chief Justice Davis. 

And more than al! in Vino; he 
So plaintive a narrator 

Of fair Selvaggia’s cruelty, 
Won fame as a glossator. 

Let him remember Thomas More 
And Scott and Alciatus, 

And Grotius with an ample store 
Of most divine afflatus. 


But let him, if his bread and cheese 
Depend on his profession, 

Bethink him that the art of these 
Was not their sole possession. 

The stream that flows from Helicon 
Is scarcely a Pactolus, 

A richer prize is theirs who con 
Dull treatises on dolus, 

*Tis well that some bold spirits dare 
To cut themselves asunder 

From bonds of law like old Molitre 
While lawyers gaze in wonder. 

The world had been a poorer place 
Had Goethe lived by pleading, 

Or ‘Tasso won a hopeless case 
With Ariosto leading. J. W. 

—London Law Times. 
a vn 


NOTES. 


LFRED 8S. TRUDE, who bas been retained to assist 

in the prosecution of Prendergast, the murderer 

of Carter Harrison, has appeared in forty-five murder 

trials, usually for the defense, and has not lost one of 
the thirty-eight cases he has defended. 


A suit over the ownership of seven hundred canary 
birds has made trouble for a justice in Hoboken. 
Pending a decision the birds remain in his office. It is 
a small room, and they take up most of the space in it, 
besides which their singing interferes with his busi- 
ness. Probably the decision would be speedy if it 
rested with him, but he bas to wait for action by the 
Supreme Court. 

At the Manchester Assizes recently, a man named 
Taylor pleaded guilty to a burglary at the house of Dr. 
Edward John Cross, at Southwick. Miss Cross, who 


was sleeping with her mother, saw the prisoner in the 
bed-room, and leaping out of bed, seized and held him 
for some time. The judge highly complimented the 
young lady on her pluck, and awarded her £5, so that 
she might purchase some article with which tocomme- 
morate heradventure. Thisis surely a new departure. 





A declaration of marriage in Siam is simpler evey 
than it used to be in Scotland. You ask a lady to 
marry you by simply offering her a flower, or taking a 
light from a cigarette if it happens to be in her mouth, 
and your family and the bride’s family have to put up 
at least $1,000 apiece fora dowry. Unlike Japan, the 
Siamese women are treated as equals, but they can sel- 
dom read or write. The principal impediment in the 
way of marriage is that each year is named after an 
animal, and only certain animals are allowed to inter. 
marry. For instance, a person born in the year of the 
rat cannot marry with a person born in the year of the 
dog, or a person born in the year of the cow witha 
person born in the year of the tiger, and there are sim- 
ilar embargoes about months and days. 





Officers and soldiers of the army have been much in- 
terested in the outcome of the case of Sergeant Linse, 
of the Sixteenth [nfantry, who shot and killed a dis. 
charged soldier named Leonard. The latter, who had 
been driving recklessly within the limits of the post, 
was resisting arrest. ‘The sergeant was tried by court- 
martial for manslaughter, and was acquitted, the court 
holding that the killing of the man was done in the 
line of duty. The civil courts then indicted Linse and 
Lieutenant Buck and Private Sheffield for murder in 
the second degree, and the case was tried in the Terri- 
torial Court of Utah. Chief Justice Zane has de- 
cided that the Territorial Courts have no juris. 
diction, and that the indicted men cannot be tried by 
the civil courts, because they had previously been 
tried and acquitted by a general court-martial. This 
decision definitely establishes the character of a mili- 
tary court. 


Mr. D—, a prominent and excellent lawyer of Chi- 
cago, but one of the quietest and most unobtrusive of 
men, steals around noiselessly, with his hands meekly 
clasped on his breast, and a seraphic and perpetual 
smile. I heard a bon mot at his expense told of the 
late Emory Storrs, of Chicago, a brilliant advocate and 
an exquisite wit. He went to Mr. D——’s office and 
inquired for him, but was informed that he was out. 
**Oh, no, he.isn’t,’’? he replied; ‘‘I know he is in.” 
** But I assure you, Mr. Storrs, he is not in.” ‘ Now,” 
responded Mr. Storrs, ‘‘I know better; he must bein, 
it is so damned still in there!’’ Storrs was incorrig- 
ibly impecunious and faithless in money matters, and 
always hounded by creditors. When Lord Coleridge 
was inthis country, Storrs gave him a grand dinner, 
and just as the guests were sitting down the sheriff lev- 
ied on it. Friends came to the rescue. Storrs said it 
was “very mean and wicked to levy on the Lord’s Sup- 
per.”’"—Irving Browne in London Law Journal. 


In an English case which occurred just two hundred 
years ago asuit for slander was based on the words, 
* You are a rogue, and broke open a house at Oxford, 
and your grandfather was forced to bring over £30 to 
make up the breach.” ‘The plaintiff obtained a ver- 
dict, but then the technical lawyer arose, and moved 
in arrest of judgment. ** Because,’”’ he said, “ rogue is 
not actionable, and breaking open the house was but& 
trespass, and making up the breach might be repair- 
ing.”? Clear-headed Chief Justice Holt however made 
as light of the technical points as any modern judge 
might, and he sustained the judgment, because “upon 
all the words together a man who heard them could 
not intend other than that he meant a felonious break- 
ing of the house, fora breaking as a trespasser could 
not make him a rogue; and though in the old books 
the rule was to take the words in the mildest sense, 
yet they would give a favor to the words, and would 
give satisfaction to them who are hurt in their reputa- 
tion, and would take words in a common sense accord- 





ing to the vulgar intendment of the bystanders.” 
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CURRENT TOPICS. 


MONG the subjects which may engage the at- 
tention of Congress during the present session 

is a revision of the international features of our 
copyright law which were engrafted upon it as 
amendments in the early part of 1891. Although 
the result of along agitation that would seem to 
have implied correspondingly careful consideration, 
these amendments, it is claimed, are so loosely 
drawn in certain respects as to defeat some of the 
purposes contemplated by them. The object in 
view was a moral, as well as a business one. The 
amendments were intended to put a stop to the 
piracy in this country of foreign literary and artistic 
works, and at the same time to protect to a certain 
extent American publishers, mechanics and art 
workers, and a proviso designed to accomplish this 
purpose was accordingly inserted in the act of 1891. 
This proviso declares that ‘‘in the case of a book, 
photograph, chromo or lithograph, the two copies of 
the same required to be delivered or deposited as 
above (that is, with the librarian of Congress) shall 
be printed from type set within the limits of the 
United States, or from plates made therefrom, or 
from negatives or drawings on stone made within 
the limits of the United States, or from transfers 
made therefrom. During the existence of such 
copyright the importation into the United States of 
any book, chromo, or lithograph, or photograph so 
copyrighted, or any edition or editions thereof, or 
any plates of the same not made from type set, 
negatives or drawings on stone made within the 
limits of the United States, shall be and is hereby 
prohibited,” etc. Although the meaning of this 
proviso would seem to be clear enough, and although 
there can be little doubt as to the intent of Con- 
gress, it is asserted that some foreign publishers are 
endeavoring to give it a construction that will en- 
able them to do their work abroad. The claim, it 
is said, is made that the act does not require that 
all the copies of books, photographs, chromos or 
lithographs shall be printed in this country, but 
only the two copies that are to be deposited with 
the librarian of Congress. ‘‘Taking the statute 
strictly,” a contemporary contends, ‘‘ a foreign art 
publisher might print in the United States two 
photographs from negatives made here, deposit 
them with the librarian of Congress, secure a copy- 
right, then publish at his foreign establishment all 
the copies put on the market and claim copyright 
on them.” Such attempts are obviously in conflict 
with the general intent of the act, as well as of that 
part of the proviso already quoted, which declares 
that ‘‘during the existence of such copyright the 
importation into the United States of any book, 
chromo, or lithograph, or photograph so copyrighted, 
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or any edition or editions thereof, or any plates of 
the same not made from type set, negatives or draw- 
ings on stone made within the limits of the United 
States shall be and is hereby prohibited.” In spite 
of this, it is stated ‘‘ numerous copyrights have been 
taken out for certain foreign publications of foreign 
manufacture, and even suits have been brought in 
this country for alleged infringement of such copy- 
right, ridiculously large damages being claimed 
for republishing a production of small value.” In 
regard to certain other things for the copyright of 
which the statute provides, such as ‘‘ maps, charts, 
dramatic or musical compositions,” there is no 
specific requirement that the manufacturing pro- 
cesses shall be conducted in this country, or that 
even the two copies to be sent to Washington shall 
be the products of American workmanship. Con- 
siderable annoyance also has been caused American 
publishers, it is said, under section 4965. This 
section relates to the infringement of the copyright 
of maps, charts, dramatic or musical compositions, 
prints, cuts, engravings, photographs, chromos, 
paintings, drawings, etc., and provides heavy penal- 
ties for such infringement, ‘‘ either in whole or in 
part, or by varying the main design with intent to 
evade the law.” Foreign publishers, it.is stated, 
have set up flimsy claims for large damages under 
this section for the alleged infringement of copy- 
right by American newspapers and magazines, and 
have put the proprietors to expense and trouble in 
cases in which there was no real ground to charge 
a violation of the law. The task of revision would, 
of course, be a delicate one, and if it is undertaken, 
should be conducted in a spirit of fairness to foreign 
authors and artists, as well as to domestic interests. 
The law should be freed as far as possible from 
ambiguity, so that the rights of all classes interested 
in it may be made clear, and conflict and litigation 
prevented. While an author’s ‘property in his lit- 
erary and artistic work should be protected, whether 
he be a foreigner or a citizen of the United States, 
the law which protects him should not be converted 
into an instrument for the persecution and annoy- 
ance of publishers who may reproduce some trifling 
extracts from his work which may cause him no 
real injury, and in fact, may be of service to him as 
an advertisement. The law however provides, or 
seems to provide, the same penalties for a technical 
infringement ‘‘in part,” no matter how small the 
part, as it does for the piracy of the whole of any 
of the things referred to in section 4965. No doubt 
the decisions of the courts would in time clear up 
the cloudiness alleged to exist in the law and check 
the tendency to hold publishers responsible for every 
technical breach of its provisions, but the mills of 
the judicial gods grind slowly, and it would be 
better to put the law straight by legislation in the 
particulars in which it may need straightening than 
to accomplish the same results by the tedious and 
expensive process of litigation. 


The announcement that the requirements for ad- 
mission to the Harvard Law School will be raised 
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so that practically only college graduates will take 
the course of study at that institution has not been 
universally approved. Some writers believe that it 
would be well for one institution to establish a 
course where only persons who have reached the 
collegiate standard can pursue in a leisurely manner 
the study of legal theories, but for practical service 
to those who are ambitious to enter legal practice 
early in life the proposed change does not meet 
great favor. The Michigan Law Journal thinks that 
great scholarly attainments are not the most import- 
ant things in preparing a young man for his study 
of the law. ‘‘ What is sadly needed,” it says, ‘‘is 
some of that honest pride in preserving the honor 
and good name of the profession of the law which 
seems to be disappearing with those fine ‘old school’ 
jurists. It is not the ability to quote Latin and 
Greek, or to converse about ancient myths that is 
going to raise our profession until it is again re- 
garded asthe ‘bulwark of the people’s liberty.’” 
Even in the first ranks of the profession there are 
many lawyers who are not college graduates and a 
large proportion of the industrious and useful mem- 
bers of the bar have had neither the time nor the 
money to devote to acollegiate education. To pro- 
hibit legal education to those who have not had a 
college training would be doing a great wrong to 
many young men who have struggled through years 
of hard work in order to obtain a place in the ranks 
of an honored profession, 


The nomination of Mr. William B. Hornblower to 
be a justice of the Supreme Court of the United 
States has provoked several erroneous assertions as 
to the ages at which men have been named for that 
position, and it has been repeatedly stated that with 
one exception he is the youngest man ever nomi- 
nated tothe bench. The exception allowed was 
that of Justice Story, who was forty when nomi- 
nated. But the Washington correspondent of the 
New York Times says there were several instances of 
persons appointed still younger. James Iredell of 
North Carolina, appointed by Washington February 
10, 1790, was thirty-eight. Bushrod Washington, 
appointed by John Adams, September 29, 1798, was 
thirty-six. William Johnson, appointed by Thomas 
Jefferson, March 28, 1804, was only thirty-two years 
of age. Thomas Todd also appointed by Jefferson, 
was forty-two. Benjamin R. Curtis of Massachu- 
setts, nominated by Millard Fillmore, September 
22, 1851, was in his forty-first year. John A. 
Campbell of Alabama, commissioned by Franklin 
Pierce, March 22, 1853, was forty-one. There is 
also an impression which is erroneous that few law- 
yers have been able to resist the offer to occupy a 
place on the bench. As a matter of fact, seven 
commissions have been declined since the organiza- 
tion of the court — two for chief justice and five for 
associate justice. John Rutledge of South Caro- 
lina, ove of the first men named for associate justice, 
was confirmed in the place, but wrote to Washing- 
ton declining the commission, ‘‘ with a heart over- 
flowing with gratitude.” When Chief Justice Jay 
resigned, in 1795, Rutledge was offered the chief 





justiceship and accepted. The Senate rejected him, 
on the ground that he had manifested symptoms of 
mental weakness. William Cushing, senior associate 
justice, was nominated and confirmed as chief jus- 
tice, but declined. He continued on the bench 
until his death, which occurred fourteen years later, 
John Jay, when nominated a second time for chief 
justice, declined the office. Roscoe Conkling, named 
as associate justice by President Arthur, was con- 
firmed, but declined before his commission was 
issued. 


The Connecticut Supreme Court has handed down 
an important decision regarding conditional sales of 
property, which has a direct bearing on the large 
business throughout that State in the selling of 
furniture, pianos, bicycles, sewing machines, etc., 
on the instalment plan. This business has been done 
under some disadvantages to the dealers. A. sold 
furniture, for illustration, to B. on the instalment 
plan, and B. sold itto C. before he had fully paid 
for it himself. Then if the dealer, A., replevined 
the goods and secured them, C., the innocent pur- 
chaser, was the loser. It was to reach such cases as 
this that the last General Assembly passed a law for 
the protection of C. and his like. This statute pro- 


vides that when A. sells to B. on the instalment 


plan, with a condition that the title to the goods 
shall remain with A. until they are fully paid for, 
such contract shall be in writing and recorded in 
the town clerk’s office where the purchaser, B., re- 
sides. Then if C. desires to purchase the goods, he 
can apply at the town clerk’s office and satisfy him- 
self whether they belong wholly to B., or whether 
the dealer, A., has alien upon them. If there is no 
such record, the goods cannot be taken away from 
C. by the original vendor, A., for the new law pro- 
vides that conditional sales not recorded shall be 
held to be absolute sales, and the sale to B. would 
be an absolute sale, and the dealer could look only 
to B. for his goods or his money. The instalment 
dealers objected to this new law not only on ac- 
count of the trouble, but the expense of a dollar or 
more for recording each conditional sale in the office 
of the town clerk in the town where the purchaser 
resides. The Furniture Dealers’ Protective Associa- 
tion decided to make a test case, which was brought 
in Bridgeport. Lee Brothers sold $100 worth of 
furniture to a Mr. Skidmore on the instalment plan, 
and Skidmore, who owed for the goods, sold them 
to Crane, a second-hand dealer. Lee Brothers re- 
plevined the goods and sued Crane for damages. 
The case was tried in the Common Pleas Court, and 
went up to the Supreme Court for opinion as to the 
law. The Supreme Court, in a unanimous opinion, 
advises the lower court to render judgment for the 
dealers, Lee Brothers. The practical effect of this, 
if the case is properly reported, appears to be that 
sales on the instalment plan need not be recorded 
in order to continue the lien on the property by the 
seller until the property has been fully paid for. 
His lien remains good until the last penny is paid 
and he can take the goods, under his contract of 
conditional sale, wherever he finds them. 
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The sacredness and safety of human life (says 
The Hospital) are not to be measured by the num- 
ber of murders brought to light and of criminals 
actually executed, but by the number of persons 
whose deaths are almost certainly compassed by foul 
means, whether the facts come to light or not. It 
is estimated that, in England, there are 7 detected 
murders for every 10,000 deaths; in Germany, 
rather more than 6; in France, 8; in Austria, about 
9; in Switzerland, nearly 14; in Spain, about 24; 
in Italy, more than 29. But though in England, 
taken by herself, there are no more than seven de- 
tected murders for every 10,000 deaths, there are 
270 deaths in every 10,000 concerning which we do 
not know how they came about, that is, 270 un- 
certified deaths in every 10,000. Now, the whole 
population in England and Waies is about 26,000,000. 
Taking the average death rate, for the whole 
country, as 20 per 1,000 per annum, we have a 
total death-roll, for the year, of 520,000, and as 27 
per cent of these deaths are uncertified, we have a 
grand total of uncertified deaths for England and 
Wales alone of 14,040. This however by no means 
shows the actual state of the case for the whole 
kingdom, for the proportion of uncertified deaths, 
both in Scotland and Ireland, is much larger than 
in England and Wales—in one part of Scotland, 
Inverness-shire, reaching the astonishing figure of 
42percent, These facts and figures, so unexpected, 
and apparently so incredible, may be accepted as 
absolutely trustworthy, since they are all taken 
from authoritative sources; and the more significant 
of them —that is, those which refer to British 
murders and uncertified deaths —are abstracted 
directly from the report, just published, of the 
select committee of the House of Commons on death 
certification. The two facts which strike one most 
at the outset are, first, the number of actual murders 
annually brought to light, namely, 7 in every 10,000 
deaths, or the small total of 364; and secondly, the 
extraordinary number of uncertified deaths, or 
possible murders, namely, 14,040. There are in 
England and Wales alone 14,040 persons buried 
each year concerning whose death nothing is known. 
No doctor's certificate has been given in any of 
these cases; no coroner’s inquiry has been held; no 
official knowledge of any kind has been available. 
For one reason or another, these 14,040 have been 
huddled into their graves as quietly, secretly and 
expeditiously as possible; but so far as the medical 
and judicial authorities of the kingdom know to 
the contrary, every one of the 14,040 may have been 
the victim of foul play. 





The committee of the New York State Bar Asso- 
ciation having in charge the selection of topics to 
be presented to that body for discussion at its 
annual meeting in January next, met afew days 
since at the rooms of the association in the Capitol, 
and as the result of the arrangements then made, 
and since carried out, it is announced that Vice- 





President Adlai E. Stevenson and Senator Joseph 
N. Dolph of Oregon will deliver addresses on the 
evening of the 16th of January, probably in the 
Assembly Chamber, as last year. A meeting of the 
association will be had on the afternoon of that day 
and will extend into-the following day. A discus- 
sion will be had by representatives of the law 
schools of the State, in which Bishop Doane, vice- 
chancellor of the University, will take part, upon 
the propriety of the enactment of a bill to secure a 
yniform system of examinations for admission to 
the bar. Representatives of State bar associations 
of other States will also be present and deliver ad- 
dresses or read papers upon the work of bar associa- 
tions or kindred topics. A leading feature of the 
meeting will be a symposium upon the Judiciary 
Article of the Constitution with reference to the 
coming Constitutional Convention, in which leading 
lawyers from the eight Judicial Districts of the 
State will take part by papers or addresses, after 
which the matter will be open for discussion by the 
association. Professor Collin will complete his 
paper presented last year upon the work of the 
commission of statutory revision. In addition, the 
committees will report upon the work of the as- 
sociation and make recommendations as to the 
future. 


The committee of the association appointed at the 
last annual meeting for the purpose of considering 
matter of law reporting, legislative counsel, the 
enactment of common-law rules in statutory form 
and the recommendations in the address of Justice 
Alton B. Parker relative to amendments to the Code 
of Procedure held a meeting during the present 
week and agreed upon a report to be presented to 
the association upon these several topics. This 
committee consists of one member from each ju- 
dicial district besides the president of the associa- 
tion, Mr. J. Newton Fiero, who is chairman of the 
committee. Its members are: First district, Wil- 
liam B. Hornblower; second district, Hamilton 
Fish, Jr; third district, John J. Linson; fourth dis- 
trict, Zerah 8. Westbrook; fifth district, Frank His- 
cock; sixth district, Charles A. Collin; seventh 
district, Martin W. Cooke; eighth district, Adel- 
bert Moot. The personnel of the committee insures 
carctul consideration and effective work. Its rec- 
ommendations upon the questions submitted to it 
must necessarily be of great weight and will receive 
careful consideration from the association. It ig 
understood that the committee have unanimously 
agreed upon a report which will be printed and dis- 
tributed to the members a sufficient time before the 
annual meeting to enable them to consider fully its 
recommendations. We sha!l publish in full so soon 
as issued the programme for the annual meeting. It 
is expected that there will be a very large attendance 
of the leading lawyers of the State to take part in 
the meeting of the association. Among others, 
Senator Hill, who has recently resumed the practice 
of law at Albany, is expected to be present. 
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PROPERTY IN ICE. 
QUESTION has of late been raised how far there 
may be a property in ice formed upon ponds and 
streams, which would be the subject of sale or larceny, 
distinct from the ownership of the land covered by the 
water of the stream or pond. 

The water in arunning stream belongs to no man; 
even the riparian owner has nv property in the water 
itself (he has however an easement, which entitles him 
to the usufruct of the water in the stream as it passes 
along). 2 Blackst. 18; 3 Kent Com. 427. But when wa- 
ter in a stream is frozen, it is manifest that other con; 
siderations apply than those which are applicable 
when the water is in a liquid state. Washington Ice 
Co. v. Shortall, 101 Ill. 46. And the principle that re- 
strains the general land-owner to the use of running 
water dves not apply to ice, for he can sell or dispose 
of it as he may trees growing upon the land. Myer v. 
Whittaker, 55 How. Pr. 376. 


I. NATURE. 


In ice there may be a property, and that property 
may be either real property or personal property, ac- 
cording to the circumstances of its location. 

(a) Real property.—It is now perfectly well estab- 
lished as the law of this Commonwealth (remarks 
Shaw, J., in McFarlin v. Essex Co., 10 Cush. 309) that 
in all waters not navigable in the common-law sense 
of the term, that is, all waters above the flow of the 
tide, the right of fishery is in the owner of the soil upon 
which it is carried on, and in such rivers that the right 
of soil is in the owner ofthe land bordering upon it. 
If the same person owns the land on both sides, the 
property in the soil is wholly in him, subject to 
certain duties to the public; and if different 
persons own the land on opposite sides, each is 
proprietor of the svil under the water to the mid- 
die thread of the river. And the exclusive right 
to take ice formed over his land is an analogous right 
in the owner to those others which are acknowledged 
to exist in the subjects which have been mentioned, 
and may with like propriety be recognized. It is con- 
nected with aud inthe nature of an accretion to the 
land, being an increment arising from formations over 
it, aud belonging to the land properly as being inclu- 
ded in it, in its indefinite extent upward. Washing- 
ton Ice Co. v. Shortall, 101 Ill. 46. When the water of 
a flowing stream is congealed, the ice attached to the 
soil constitutes a part of the land. State v. Pottmeyer, 
33 Ind. 402. And when naturally formed upon the 
waters of apond or stream is deemed assimilated to 
tbe nature of the soil as property. Myer v. Whittaker, 
55 How. Pr. 376. 

(b) Personal property.—There can be no doubt (say 
the court in Higgius v. Kusterer, 41 Mich. 318) that the 
original title to ice must be in the possessor of the 
water in which it is formed, and while it would pass 
with that possession, yet it seems absurd to hold that 
a product that can have no use except as it is taken 
away from the water, and which may at any time be 
removed from the freehold by the moving of the wa- 
ter, or lose its existence entirely by melting, should be 
classed as realty instead of personalty, when the owner 
of the freehold chooses to sell it by itself; and, again, 
in the same opinion: ‘‘We think that it should be 
dealt with according to its uses in fact, and that any 
sale of ice ready formed, as a distinct commodity, 
should be held a sale of persuonalty, whether in the wa- 
ter or out of the water.’’ It will be observed that in 
this case the ice was held to belong to the owner of the 
water, which meaus the owner of the land under the 
water. And ice put away in an ice-house for domestic 
uses becomes individual personal property, so as to be 
the subject of larceny. Ward v. People, 6 Hill, 144. 





II. Rieuts IN anv To. 


(a) Great ponds.—Great ponds in Massachusetts con- 
taining more than ten acres, which were not before 
the year 1647 appropriated to private persons, were by 
the colony ordinance of that year made public, to lie 
in common for public use. The cutting and taking of 
ice are free on the ponds to all who own land adjoin- 
ing them, or can obtain access to them without tres- 
pass, so far as they do not interfere with the reason- 
able use of the ponds by others, or with the public 
right, unless in cases where the Legislature has other- 
wise directed. West Roxbury v. Stoddard, 7 Allen, 
158; Anc. Char. 148, 149; Cummings v. Barrett, 10 
Cush. 186; Tudor v. Cambridge Water- Works, 1 Allen, 
164; Fay v. Salem & Danvers Aqueduct Co., lll 
Mass. 27. ‘ 

The owner of land on the shore of a great pond, who 
has acquired no right in the water of the pond, or in 
the land under it, as against the public, by grant from 
the Legislature, or by prescription, cannot grant to 
another by deed the right to cut ice in said pond 
“against all the land-owners by and bordering on said 
pond.” Gage v. Steinkrauss, 131 Mass. 222. Thus 
where W. and all the owners of land bordering upon a 
pond made an indenture agreeing to “divide the sur- 
face of said pond, and the waters thereof, and the land 
under the same,” among themselves, in fee, according 
to certain lines therein defined, and made mutual re- 
leases accordingly, with covenants for the quiet en- 
joyment by each of the respective parts so allotted to 
them, and afterward W., by deed, conveyed his land, 
reserving his ice right under the indenture, it was held 
that a purchaser of W.’s reservation could not main- 
tain a bill in equity against the grantee in said deed, 
to restrain his cutting and taking ice from the pond. 
Hettinger v. Eames, 121 Mass. 539. And neither cana 
lessee of au ice-house and land upon the shore of a 
great pond, who clears the snow from a portion of the 
ice therein, and leaves it fora day and two nights to 
let it thicken, maintain an action against one having 
the right to fish in the pond, whoin its exercise cuts 
holes in the ice thus cleared, although the lessee was 
diligently using the usual and reasonable method of 
harvesting ice, and defendant knew the purpose with 
which the ice was cleared, and the usual method of 
gathering it. Rowell v. Doyle, 181 Mass. 474. 

The late case of Barstow v. Rockport Ice Co., 77 Me. 
100, shows that the Massachusetts rule has been 
adopted in that State. Such rule, briefly stated, is that 
ponds containing ten or more acres are great ponds, 
and the right to cut ice on them is a public right, free 
to all; that iu this particular the right of the riparian 
owner is no greater than that of every other person who 
can reach the pond without becoming a trespasser upon 
the lands of others. But in Michigan a somewhat dif- 
ferent rule obtains, for there it is held that the owner 
of a fractional subdivision of land, made so by an in- 
land lake, owns the said soil under the water of said 
lake which would be included within the subdivision 
if its lines were fully extended, and can maintain tres- 
pass against any one who cuts and removes ice formed 
over such soil without his consent. Chute v. Fisher, 6 
Mich. 48. 

Thus the weight of authority shows that the right to 
cut ice in a lake, title to the bed of which is in the 
State, is a public right, and the ice belongs to the first 
appropriator. 

(b) Navigable streams in which the public own the bed. 
—The owners of land bordering upon a navigable 
stream, title to the bed of which lies in the State, have 
no right to ice furmed on the stream as incident to their 
ownership of the bank. Wood yv. Fowler, 26 Kans. 


682; Hickey v. Hazard, 3 Mo. App. 480. It would seem 
that where there is no ownership of the subjacent soil, 
a riparian owner has no title to the ice. The title to 





ee 


re fe @ 


mem ue._uamoea we iA me & @& 





es 


rf eee ww eS Oo 


-— eae aS | 








THE ALBANY LAW JOURNAL. 305 














the soil being in the State, and the stream being a pub- 
lic highway, obviously the ownership of the ice would 
vest in the general public or in the State as a represen- 
tative of tbat public. It would seem that the one who 
first appropriates and secures the ice which is formed 
is entitled to it, and on the same principle that one 
who catches a fish in such ariverowns it. Hickey v. 
Hazard, 3 Mo. App. 380. And the privilege of gather- 
ing ice upon waters which are public property is a com- 
mon right. Gould Waters, §191. ‘Thus in the State of 
Kansas, where an action was brought to restrain the 
defendant from removing ice from the Kansas river 
opposite certain leased lands of the plaintiffs, which 
bordered on the river,and on which he had erected 
ice-houses for the purpose of storing ice formed on the 
river, it was held that insomuch as the bed of tbe 
river belonged to the State, the river being navigable, 
that the ice belonged to whomaoever first appropriated 
it; but in this case the court recognized the doctrine 
that upon a stream not navigable the ice would be the 
property of the riparian owner of the bed of the stream. 
Wood v. Fowler, 26 Kans. 682. 

The right of taking ice from a public stream is not 
anabsolute right in any person, but it is a naturaland 
common right belonging to the public at large; and 
though such rights are theoretically open to all, those 
persons who first take possession of them are entitled 
to their enjoyment without interference from others, 
such rights being the subject of qualified property by 
occupation, and although the defendant may have 
been in fault in having his ice-field unprotected against 
accident, yet where the plaintiffs servant, knowing 
the methods of ice-gatherers, wilfully left the usual 
driven track, and drove over a bank of snow, by the 
side of the defendant's ice-field, knowing that he was 
going upon an ice-field, and that it was dangerous to 
do so, he was guilty of contributory negligence, and 
the plaintiff cannot recover for injuries to his prop- 
erty. Woodman v. Pitman, 10 A.321; S. C.. 79 Me. 
456; 1 Am. St. Rep. 342. But a street bounded on one 
side by a navigable river, above high-water mark, ex- 
tends to the centre of the stream, and in the absence 
of contrary intention the adjacent lot-owners are en- 
titled to the ice formed on that portion of the stream; 
and the village authorities may properly interpose to 
prevent an intruder from cutting and removing ice 
which may have formed on such stream. Brooklyn 
v. Smith, 104 [1l. 429. 

Thus the law in case of a navigable river, title to the 
bed of which lies in the publio, seems to be clear and 
well defined, viz., that the ice on such a river belongs 
to the public, and the one first appropriating it is enti- 
tled to the ice so appropriated, and will be protected 
in the enjoyment of such property. 

(c) Navigable streams in which an individual owns the 
bed.—The owner of land bordering on a stream where 
the tide does not ebb and flow owns the bed of the 
stream to the centre, if his land ison one side of the 
stream only, or for the entire width if it is on both 
sides, and he has the sole right to take ice formed op- 
posite his land. It is not a defense to an ice company 
taking such ice for the purpose of selling it that it is 
an obstruction to navigation. Washington Ice Co. v. 
Shortall, 101 Ill. 46; S. C., 88 Am. Rep. 255. 

(d) Canals.—The board of trustees of the Wabash 
and Erie Canal Co. made an agreement with H. and 
other partuers, under the name of the Wabash and Erie 
Canal Co., transferring for a specified time, aud upon 
certain considerations which were performed, “ all the 
tolls aud revenues to be derived or which might ac- 
crue from’’ the use of the canal, and it was held that 
the company was so much entitled to the ice which 
formed in the canal, and to the proceeds thereof, as it 
was to the tolls and water rents. Croms v. Wabash & 
Erie Canal Co., 71 Ind. 208. And in another Indiana 
case it was held that if ioe be formed upon a public 





canal, the owner of the land might take the same, if 
by su doing he do not injure the banks or the tow- 
path. Edgerton v. Huff, 26 Ind. 35. 

But when a State appropriates land for a canal, the 
former owner bas no right to take ice formed on a 
canal so made. 69 [1l. 314; Croms v. Board of Trus- 
tees, 71 Ind. 208; Indiana Water-Works Co. v. Berk- 
hart, 41 Ind. 364. But if a canal company is only a 
servitude, the owner of the fee is entitled to take ice 
when its removal does not interfere with the naviga- 
tion or the use of the water for hydraulic purposes 
Brookville Hydraulic Co. v. Butler, 91 Ind. 134; Ed- 
gerton v. Huff, 26 id. 35. 

(e) Mill-ponds and small streams.—Ice formed in a 
stream or pool, caused by a dam upon one’s land, be- 
longs to the owner of the land. State v. Pottmeyer, 
33 Ind. 402; Brandt. Pers. Prop., §98; Lawson Rights, 
Rem. & Pow., § 1345; 36 Wis. 50; 48 id. 115. In Mas- 
sachusetts the court left the question undecided in 
one case. Cummings v. Barrett, 10 Cush. 186. But in 
another the court held that if a mill-owner flow an- 
other’s land by his mill-pond, and ice forms upon it, 
the land-owner may cut and carry it off. provided he 
do not thereby appreciably diminish the head of water 
at the dam of the mill-owner. Dodge v. Berry, 26 
Hun, 246; Paine v. Woods, 108 Mass. 173. 

The courts of Pennsylvania hold to the same rule in 
this respect, maintaining that the ice in a mill-pond is 
the exclusive property of the owner of the soil under 
the pond, and that such owner has the exclusive right 
to take it, subject only to the qualification that it 
must not be taken in such quantities as to appreciably 
diminish the head of waterat the dam below. Searle 
v. Gardner, 13 Atl. Rep. 835. 

The reason for this restriction or qualification on 
ths right of the land-owner is clearly set forth in Mill 
River Woollen Manuf. Co. v. Smith, 34 Conn. 362, 
where the court held that the mill-owner had an in- 
terest in the ice, and a right to have it remai: where it 
was, upon the ground that removing it would injure 
the mill-owner by lessening his supply of water. 

It might be proper to here remark that the court 
did not in this case hold, asthe report so states, that 
the mill-owner had the right to remove and sell the 
ice himself. The question of ownership in theice did 
not arise; it was merely the question as to whether the 
mill-owner bad such an interest in the ice as would 
support his claim to have it remain where it had 
formed. There is one case, the case of Myer v. Whitta- 
ker, before cited, that overrules the casein 12 How. Pr. 
218, and upholds this absurd doctrine, viz.: That the 
ice ina mill-pond belongs to the mill-owner rather 
than the owner of the soilunder the pond. But this 
case of Myer v. Whittaker cannot be considered good 
law; it has been criticised for overruling the case of 
Marshall v. Peters, 12 How. Pr. 218, and disapproved 
in the same State; and a different opinion, conform- 
ing to the weight of authority, held, viz., that ice 
formed on land overflowed for the purpose of a mill- 
pond, belongs to the owner of the land, and not to a 
grantee of an easement tv overflow the land. Dodge 
v. Berry, 26 Hun, 246. 

It is pretty well settled that ice formed on a pond 
belongs to the owner of the fee, and not to the owner 
of an easement to overflow the land. Brookville & 
Metamora Hydraulie Co. v. Butler, 91 Ind. 134; 8. C., 
46 Am. Rep. 580; Bigelow v. Shaw, 65 Mich. 341; S. C., 
82 N. W. Rep. 800; 30 N. Y. 519; 34 Conn. 462; 26 Ind. 
35; 30 id. 287; 33 id. 402; Bates v. State, 31 id. 72; 8 
Mich. 18; 30 Cent. L. J. 6; 3 Alb. L. J. 386; 51 L. T. 
28; Seeler v. Bush, 35 Conn. 419; 10 Cush. 186; 108 
Mass. 160-173; 12 How. Pr. 218; Julien v. Woodsmall, 
82 Ind. 568. 

An unexecuted license to remove ice from a pond 
passes no title to the ice. Balcom v. McQuestien, 71 
Atl. Rep. 638. But an executed license, under seal, to 
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remove ice formed on a pond does pass a title to the 
ice. Richards v. Gauffert, 145 Mass. 486. 

Where the owner of a mill-dam conveyed land one 
side thereof, only “to low-water mark," thence 
“along low-water mark "’ of the stream, the fact that 
the grantee of land purchased the land for the purpose 
of building ice-houses thereon, cannot give them any 
right in thestream to cutice therefrom. Allen v. Web- 
ber, 80 Wis. 531; S. C., 50 N. W. Rep. 514. 

The owner of a mill-dam is obliged to vent the wa- 
ters for the use of the mill-owners below, so that each 
shall have the natural flow of the stream, except so far 
as that flow is modified by the reasonable use of the 
water by the successive riparian proprietors, and in 
the absence of malice, is not liable to a riparian pro- 
prietor above, whose ice-crops have been thereby de- 
stroyed. Stevens v. Kelley (Me.), 13 Atl. Rep. 45. But 
when the owner of a mill-dam maliciously destroys 
the ice-crop in the mill-pond, by drawing off the wa- 
ter, he is liable in damages to the lessee of the right to 
cut ice on the pond. Haudforth v. Maynard, 154 
Mass. 414. 

The fact that the plaintiff had for twenty years 
towed ice to his ice-house through a canal cut in the 
ioe which formed over the land of the defendant, 
without objection, does not give the plaintiff any right 
to the enjoyment of such a privilege, and he cannot 
sustain an action for an injunction against the defend- 
ant, who owns the land under the said canal in the ice, 
to restrain him from putting up a structure over his 
own land in the river, even though such structure, if 
erected, will prevent the plaintiff from longer towing 
his ice through the canal so cut. Kuickerbocker Ice 
Co. v. Shultz, 41 Hun, 458. 


Ill. THe REMEDY, AND THE MEASURE OF DAMAGES. 


When riparian estates are taken by the right of emi- 
nent domain, the value of the ice privileges connected 
therewith may form an element of the damages. Ham 
v. Salem, 100 Mass. 350; Paine v. Woods, 108 id. 73; 
Bosworth v. North, 14 R. I. 521; Hyde Park v. Wash- 
ington Ice Co., 117 Ill. 233. 

The better line of decisions seem to hold that one 
having surveyed, marked and staked off ice unappro- 
priated by another, upon a navigable river, and hav- 
ing expended money to preserve it and make it valu- 
ble for use and as a commercial commodity, has a pos- 
session sufficient to support an action for trespass. 
Hickey v. Hazard, 3 Mo. App. 380; Wood v. Fowler, 
26 Kans. 682; 79 Me. 456. But thereure a olass of de- 
cisions disapproving this doctrine, and as to whether 
such a marking off ice gives a title to it, is still an un- 
settled question, for there is a conflict of authority on 
this point. 149 Mass. 322; 131 id. 474. 

For wantonly destroying a field of ice by running a 
steamer back and forth unnecessarily near the field an 
action of damages can be had. People’s Ice Co. v. The 
Excelsior, 44 Mich. 229. The lessee of land bordering 
on a river not navigable according to the common-law 
acceptation of the term, but navigable in fact, is held 
to have such a legal interest as will support an action 
of trespass against one who floated a raft of logs oppo- 
site the leased premises, and by allowing them to re- 
main till the ice had formed, thus hindered the lessee 
in gathering ice (Lorman v. Benson, 8 Mich. 218), and 
polluting a creek, and thus impairing the quality of 
the ice of the plaintiff in a pond below, is ground for 
injunction. [Finger v. Kingston, 9 N. Y. State Rep. 
175; Ollsson v. Topeka. 42 Kas. 709. 

The measure of damages for wrongful taking is the 
value of the ice as soon as it existed as a chattel; that 
is, as soon as it has been scraped, plowed, sawed, cut 
and severed, and ready for removal. Washington Ice 
Co. y. Shortall, 101 Ill. 46. 

The measure of damages for wantonly destroying 
the ice while it is in the process of formation is the 








value of the ice that would probably have been saved 
for market, less the expense of storing it. People’s Ice 
Co. v. The Excelsior, 44 Mich. 229. 

And for maliciously destroying the ice in a pond by 
drawing off the water, the measure of damages is the 
value of the plaintiff's right to harvest ice upon the 
pond, and so make it his property at the time when the 
ice was destroyed and the plaintiff's right made worth- 
less by the defendant’s acts. Handforth v. Maynard, 
154 Mass. 414. 


BELoItT, WISCONSIN. 


ARTHUX BABBIT?. 


—_—__q—————___. 


CONTRACTS AGAINST PUBLIC POLICY. 


66 — policy,” says Burrough, J., ‘‘isavery un 

raly horse, and when once you get astride it you 
never know where it will carry you.’’ Many learned 
writers have declined to give, or attempt to give, an 
exposition of the term “ public policy,’’ notably, Mr. 
Justice Best. : 

It is a variable quantity; and must vary and does 
vary with the habits, capacities aud opportunities of 
the public. For the purpose of conveying an idea of 
its meaning, [ think the following description will suf- 
fice: “* Public policy is that principle of the law which 
holds that no subject can lawfully do that which hasa 
tendency to be injurious to the public, or against the 
public good, which may be designated, as it sometimes 
has been, the policy of the law, or publio policy in re- 
lation to the administration of the law.” If a contract 
binds the maker to do something opposed to the public 
policy of the State or nation, it is absolutely void, 
however solemnly made. It ig a maxim that ‘‘ no stipu- 
lations of parties can cause their rights to flow other- 
wise than in the channels of the law.’’ If a court 
should enforce them it would employ its functions in 
undoing what it was established to do. 


I. CONTRACTS IN OBSTRUCTION OF GOVERNMENTAL 
ORDER. 


The foundation of a republic is the virtue of its citi- 
zens. They are at once sovereigns and subjects. As 
the foundation is undermined, the structure is weak- 
ened. When it is destrored the fabric must fall. Such 
is the voice of universal history. The theory of our gov- 
ernment is that all public stations are trusts, and that 
those clothed with them are to be animated in the dis- 
charge of their duties solely by considerations of right, 
justice and the public good. They are never to de- 
scend to a lower plane. But there is a correlative 
duty resting upon the citizen. In his intercourse with 
those in authority, whether executive or legislative, 
touching the performance of their functions, he is 
bound to exhibit truth, frankness and integrity. Any 
departure from the line of rectitude in such cases is 
highly pernicious and constitutes, either directly or in- 
directly, an obstruction to governmental order. No 
people can have any higher public interest, except the 
preservation of their liberties, than integrity in the 
administration of their government in all its depart- 
ments. It is an undoubted principle of the common 
law that it will not lend its aid to enforcea contract to 
do an act which tends to corrupt or contaminate, by 
improper and sinister influences, the integrity of our 
social or political institutions. Hence all contracts to 
evade the revenue laws are void. It is the interest of 
the State that all places of public trust should be filled 
by men of capacity and integrity, and that the ap- 
pointing power should be shielded from influences 
which may prevent the best selection; hence the law 
annuls every contract for procuring the appointment 
or election of any person to an office. The pardoning 
power, committed to the executive, should be exer- 
cised as free from any improper bias or influence a8 
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the trial of the convict before the court; consequently 
the law will not enforce a contract to pay money for 
soliciting petitions or using influence to obtain a par- 
don. Legislators should act from high considerations 
of public duty. Public policy and sound morality 
(the corner-stone of the social edifice) do therefore im- 
peratively require that courts should put the stamp of 
their disapprobation on every act, and pronounce void 
every contract the ultimate or probable tendency of 
which would be to sully the puvety or mislead the 
jadgments of those to whom the high trust of legisla- 
tion is confided. All persons whose interests may in 
any way be affected by any public or private act of the 
Legislature have an undoubted right to urge their 
claims and arguments, either in person or by counsel 
professing to act for them, before legislative commit- 
tees, as well as in courts of justice. But where per- 
sons act as counsel or agents, or in any representative 
capacity, it is due to those before whom they plead or 
solicit, that they should honestly appear in their true 
characters, so that their arguments and representa- 
tions, openly and candidly made, may receive their 
just weight and consideration. A hired advocate or 
agent, assuming to act in a different character, is prac- 
ticing deceit on the Legislature. Advice or informa- 
tion flowing from the unbiased judgment of disinter- 
ested persons will naturally be received with more 
confidence and less scrupulously examined than where 
the recommendations are known to be the result of 
pecuniary interest, or the arguments prompted and 
pressed by hope of a large contingent reward, and the 
agent ‘‘stimulated to active partisanship by the strong 
lure of high profit.’’ 

Any attempts to deceive persons intrusted with the 
high functions of legislation, by’secret combinations, 
or to create or bring into operation undue influences 
of any kind, have all the injurious effects of a direct 
fraud on the public. Whatever tends to divert the at- 
tention of legislators or heads of departments from 
their high duties, to mislead their judgment, or to sub- 
stitute other motives for their conduct than the ad- 
vancement of the publio interests, must necessarily 
and directly tend to impair the fidelity or integrity of 
our political institutions. Agreements for compensa- 
tion contingent upon success, suggest the use of sinis- 
ter and corrupt means for the accomplishment of the 
end desired. The law eucounters the suggestion of 
evil, and strikes down the contract from its inception. 
There is comparatively no difference in principle be- 
tween agreements to procure favors from legislative 
bodies and stipulations to procure favors in the shape 
of contracts from the heads of departments. The in- 
troduction of impréper elements to control the action 
of both is the direct and inevitable consequence of all 
such arrangements. These offices are trusts held solely 
for the pnblic good, and should be conferred from con- 
siderations of the ability, integrity, fidelity and fitness 
for the position of the appointee. No other considera- 
tions can properly be regarded by the appvinting 
power. Whatever introduces other elements to con- 
trol this power must necessarily depreciate the char- 
acter of the appointments, to the great detriment of 
the public. The law therefore, in view of these ten- 
dencies alone, adjudges these agr ts inconsistent 
with sound morals and public policy. Legislators 
should act with a single eye to the true interest of the 
whole people, and courts of justice can give no counte- 
nance to the use of means which may subject them to 
be misled by the pertinacious importunity and indirect 
influences of interested and unscrupulous agents or so- 
licitors. Influences clandestinely urged under false 





and covert pretenses must necessarily operate deleteri- 
ously on legislative action, whether it be employed to 
obtain the passage of private or public acts. Bribes, 
in the shape of high contingent compensation, lead to 
the use of improper means and the exercise of undue 





influence. Their necessary consequence is the de- 
moralization of the agent who covenants for them; he 
is soon brought to believe that any means which will 
produce so beneficial a result to himself are “ proper 
means;’’ and that a share of these profits may have 
the same effect of quickening the perceptions and 
warming the zeal of influential or ‘‘ careless’ members 
in favor of his bill. The use of such means and such 
agents will have the effect to subject the State govern- 
ments to the combined capital of wealthy corporations, 
and produce universal corruption, commencing with 
the representatives and eventuating with the elector. 
Speculators in legislation public and private, a compact 
corps of venal solicitors vending their surreptitious in- 
fluences, will infest the capital of the Union and of 
every State, till corruption shall become the normal 
condition of the body politic, and it will be said of us 
as of Rome, omne Rome venale. 


II. ConTRACTS IN OBSTRUCTION OF JUDICIAL Jus- 
TICE. 

There is another remarkable instance of contracts 
falling under this class, to-wit: contracts repugnant to 
public policy, or the policy of the law. It consists of 
contracts void because of having a tendency to obstruct 
or pervert the administration of judicial justice. Itisa 
rule of the common law of universal application that 
when a contract, express or implied, is tainted with 
this vice, as to the consideration or the thing to be 
done, no alleged right founded upon it can be enforced 
in acourt of justice. Ex turpi causa non oritur actio. 
Within the condemned category are: Any agreements 
to compound a orime or a penal action; to stifle a 
criminal prosecution, or influence its favorable termi- 
nation; compromises in violation of the bankrupt 
laws, and the like, when other persons than the par- 
ties compromising may be injuriously affected; an un- 
dertaking to abstain from testifying as a witness ina 
suit; an agreement to procure a witness to swear to a 
particular thing, or any stipulation tending to influ- 
ence the testimony of the witness; an agreement not 
to disturb a divorce wrongfully obtained; a contract 
not to remove a suit to the United States courts from 
a State court; and contracts involving champerty or 
any other form of maintenance. Other agreements of 
an analogous character might be enumerated, which 
the courts refuse to uphold, because of their manifest 
tendency to subvert public justice. It is unnecessary 
to state them particularly; it is sufficient to observe 
generally that all agreemeuts calculated to impede the 
regular administration of justice are void as against 
public policy, without reference to the question, 
whether improper means are contemplated or em- 
ployed in their execution. The law looks to the gen. 
eral tendency of such agreements; and it closes the 
door to temptation, by refusing them recoguition in 
any of the courts of the country. 


III. Contracts PARTAKING OF UNLAWFUL CON- 
SPIRACY. 

All contracts embodying any indictable confedera- 
tion, whether prejudicial to the public or an individ- 
ual, are void as contrary to public policy; and short of 
this, their mere tendency to produce the injury, with- 
out regard to any ciroumstance indicating the probable 
consummation of such acts, will render them abso- 
lutely void. Any compact between persons in trade, 
entered into with a view to inflating the market and 
obtaining for their commodities exorbitant prices, is 
within this category, and void as a conspiracy detri- 
mental to the public. The same may be predicated of 
all other like bargains, devised for the purpose of com- 
pelling individuals or corporations to pay undue prices 
for any thing, or to create a monopoly. Accordingly, 
no man has the right to sell his reputation or skill in 
any profession, whatever it may be, and thus enable an 
unknown party to perpetrate a fraud upon the publio 
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in his name; so that a contract between two physi- 
cians, whereby the one has the other’s permission to 
personate him at his office in medical practice, is void 
as against public policy. Sales by auction are a means 
of converting lands and chattels into money under ur- 
gent circumstances, of settling estates of deceased per- 
sons, and the like; so that the public interests require 
them to be conducted with freedom and fairness. 
Therefore agreements distinctly repugnant to these in- 
terests are void as against public policy. The decisions 
are perhaps not minutely in accord as to what cases 
are within this principle; but, if two persons, really 
competing for an article, agree that one shall abstain 


from bidding and the profits shall be divided, this is 


illegal, beyond al' sort of query; and so are all agree- 
ments, in whatever form, to stifle fair competition. 
The courts being established to conserve the law and 
its policy, cannot lend their aid to parties conspiring 
to impede these objects.' 

Every man has a right to work for whom he pleases 
and on what terms he pleases. He may refuse to deal 
with a particular man or class of men. It is perfectly 
legal for any number of persons, without any unlawful 
object in view, to agree that they will not work for or 
deal with certain persons or under a fixed price or 
without certain conditions. The test is the legality 
of the intent. Thus a combination of workmen for the 
purpose of obtaining reasonable prices for their labor is 
not illegal. But of a different nature is a conspiracy 
to obtain money from an employer by inducing his 
workmen to leave him and deterring others from 
working for him; and any association, in fine, designed 
to coerce workmen to become members or to dictate 
terms to employers on which their business shall be 
conducted, by means of threats of loss, interference 
with their property, traffic or legitimate employment 
of other persons, is, pro tanto, an illicit confederation. 
Wherever the contamination reaches it imparts to the 
transaction the sting of illegality. Cases elucidative 
of contracts falling under this subdivision might be 
multiplied ad infinitum, but further elaboration, I 
think, for the present purposes, is not essential. 


IV. ConTRACTS VIOLATIVE OF MORALS OR GooD 
MANNERS. 

Prominent among the interests which the law pro- 
teots are the public morals. To some indeed its crim- 
inal justice seems a little lax regarding them; but not 
80, in general, is its civil. No agreement prejudicial 
to public morals, whether involving a violation of the 
criminal law or not, can have force. The common ex- 
pression is that a contract contra bonos mores, or to 
commit any immoral act, is void as against public 
polioy. It is not every kind of immoral object or in- 
tention however that will vitiate an agreement ina 
court of justice. When we call a thing immoral ina 
legal sense we do not mean so much that it is morally 
wrong, as that, according to the common understand- 
ing of reasonable men, it would be a scandal for a 
court of justice to treat it as lawful or indifferent, 
though the transaction may not come within any posi- 
tive prohibition or penalty. 

The only aspect of immorality with which courts of 
law have dealt on the ground of public policy is sexual 
immorality; and the law upon this point may be 
briefly stated. A promise in consideration of future 
illicit cohabitation is given upon an immoral consider- 
ation, and is void whether made by parol or under 
seal. If the object of the agreement be to induce im- 
morality, no technical nicety in the instrument, no 
stipulation of moneyed consideration, no observance 
of the usual essentials of a contract can give it valid- 
ity; such agreements are void in toto. A promise 
made in consideration of past illicit cohabitation is not 
taken to be made on an illegal consideration, but isa 
mere gratuitous promise, in reparation of the wrong, 








and not deemed to be immoral in the eye of the law, 
Hence such obligations when under seal are valid, but 
void if made by parol. An agreement innocent in it- 
self will be vitiated if intended to further an immoral 
purpose and kuown by both parties to be so intended, 
This includes the letting of a house for bawdry, letting 
a carriage to a prostitute asa part of ber equipage to 
entice men, and, in some circumstances, furnishing 
her with board and clothing. 


V. UNLAWFUL AGREEMENTS RELATIVE TO Mar- 
RIAGE. 


Marriages of a suitable nature, and upon the fairest 
choice, are of the deepest importance to the well-being 
of society; since upon the equality and mutual affec- 
tion and good faith of the parties much of their happi- 
ness, sound morality and mutual confidence must. de- 
pend. And upon these only can dependence be placed 
for the due nurture, education and solid principles of 


their children. The marriage contract therefore should © 


of all others be the result of full and free consent. 
Hence certain agreements are treated as against public 
policy, either for tending to impede this freedom of 
consent and introduce unfit and extraneous motives 
into the contracting of particular marriages, or for 
tending to hinder marriage in general. No one can 
legally bind himself never to enter into matrimony; 
whatever may be stipulated as a consideration for such 
promised celibacy is futile, and creates no obligation 
that can be enforced in the courts. There has beena 
diversity of opinion as to whether the condition is 
valid when bequests in a will have been made which 
are to be operative only in case the legatee shall re. 
main single. The better opinion is that the bequest 
will hold, but that the condition need uot be observed, 
The general rule is that contracts to restrain marriage 
are void. The rule extends to all restraints upon the 
right of selecting a marital partner. The agreement is 
illegal because of the unlawful object of the contract 
whether the obligation sought to be imposed is not to 
marry at all, or not to wed a designated individual, 
So all agreements to pay for bringing about a marital 
alliance are void, whether the payment is to be made 
to one of the parties, or to a third person (a profes- 
sional marriage broker or any one), for effecting a mar- 
riage. All undertakings of such go-betweens as these 
mercenary match-makers are reprobated by the law. 
The natural consequence of allowing any validity to 
contracts of marriage brokerage would be to introduce 
improvident, ill-advised and often fraudulent matches, 
in which advantage would be taken of youth and inex- 
perience, and warm and generous affections. And the 
parties would be led on until they would become the 
victims of «4 sordid cunning, and be betrayed into a 
surrender of ali their temporal happiness; aud thus 
perhaps be generally prepared to sink down into gross 
vice, and an abandonment of conjugal duties. In- 
deed, contracts of this sort have been not inaptly 
called a sort of kidnapping into a state of conjugal ser- 
vitude; and no acts of the parties can make them valid 
in any court of justice. And this is so whatever may 
be the stipulated reward for the undertaking. If the 
object of the contract is to divorce man and wife, ur to 
effectuate their separation, the agreement is against 
the policy of the law, and isa nullity. The reason of 
the repugnance with which the law views all contracts 
with the purpose of dissolving the marriage relation, 
may be found in its regard for virtue, the good order 
of society, the welfare of the children as the fruitage 
of the marriage, and the sacred character of the con- 
jugal relation. It will not suffer marital parties to dis- 
solve, of their own accord, a contract which is, in its 
nature, indissoluble except so far as legislative will bas 
allowed it to be otherwise, and then only by the method 
authorized. To induce a wife to sue for a divorce, by 
atpromise on the part of the husband to remunerate 
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her for it by the payment ‘of’a'price, or for a husband 
and wife to agree that one of them shall bring a suit 
for a divorce, and the other not to defend, is directly 
against the ethical spirit of the law which recognizes 
and upholds the sanctity of marriage, and is void, 
whether tested by its letter or spirit. On thejother 
band, since applications for divorce are legal when 
made in the way pointed out by the Legislature, it is 
not competent for the plaintiff to contract to pay for the 
withdrawal of the pleaded defense. The law will not 
tolerate such means of defeating the ends of justice 
and such collusion between marital litigants, by en- 
forcing contracts of that kind. 


VI. ConTRACTS IN RESTRAINT OF TRADE. 


It is a well-settled rule of law that an agreement in 
general restraint of trade is illegal and void, as con- 
trary to public policy; but an agreement which ope- 
rates merely in partial restraint of trade is good, pro- 
vided it be not unreasvnable and there be a considera- 
tion or quid pro quo to support it. In order that it may 
not be unreasonable the restraint imposed must not be 
larger than is requisite for the necessary protection of 
the party with whom the contract is made. A con- 
tract, even on good consideration, not to use a trade 
anywhere in England, is held void in that country, as 
being too general a restraint of trade; but a contract 
not to use a trade at a particular place, if it be founded 
on a good consideration, and be made for a proper and 
useful purpose, is valid. Of course, a contract not to 
exercise a trade generally would be obnoxious to the 
rule, and would be null and void. Tbe application of 
the rule is more difficult than a clear understanding of 
it. In this country especially, where State lines inter- 
pose such a slight barrier to social and business inter- 
course, it is often difficult to decide whether a cuntract 
not to exercise a trade ina particular State is, or is 
not, within the rule. It has generally been held to be 
80,0n the ground that it would compel a man thus 
bound to transfer his residence and allegiance to 
another State in order to pursue his avocation. But 
this mode of applying the rule must be received with 
some caution. 

This country is substantially one country, especially 
in all matters of trade and business; and it is manifest 
that cases may arise in which it would involve too nar- 
row a view of the subject to condemn as invalid a con- 
tract not to carry on a particular business within a 
particular State. Suppose the case of two persons as- 
sociated in business as partners, and engaged in a 
manufacture by which they supply the country with a 
certain article, but the process of manufacture is a 
secret; and they agree to separate, and one of the 
terms of their separation is that one of the parties shall 
not sell the manufactured article in Massachusetts, 
where the other resides and carries on business; and that 
the latter shull not sell the article in New York, where 
his associate is to reside and carry on business. Can 
there be any doubt thut such an agreement would be 
valid and binding? Cases must be judged according 
to their circumstances, and can only be rightly judged 
when the reason and grounds of the rule are carefully 
considered. 

There are two principal grounds on which the doc- 
trine is founded, that a contract in restraint of trade 
is void as against public policy. One is the injury to 
the public by being deprived of the restricted party’s 
industry; the other is the injury to the party himself 
by being precluded from pursuing his occupation and 
thus being prevented from supporting himself and his 
family. It is evident that both these evils occur when 
the contract is general, not to pursue one’strade at all, or 
hot to prosecute it in the entire realm or country. The 
country suffers the loss in both cases; and the party is 
deprived of his occupation, or is obliged to expatriate 
himself in order to follow it. A contract that is opeu 





to such grave objection is clearly against public policy. 
But if neither of these evils ensue, and if the contract 
is founded ona valid consideration and a reasonable 
ground of benefit to the other purty, it is free from ob- 
jection and may be enforced. In accordance with 
these principles it is well settled that a stipulation bya 
vendee of any trade, business or establishment that the 
vendor shall not exercise the same trade or business, or 
erect a similar establishment within a reasonable dis- 
tance, so as not to interfere with the value of the trade, 
business or thing purchased, is reasonable and valid. In 
like manner a stipulation by the vendor of an article to 
be used in a business or trade in which he is himeelf 
engaged, that it shall not be used within a reasonable 
region or distance, so as uot to interfere with his said 
business or trade, is also valid and binding. The point 
of difficulty in these cases is to determine what is a 
reasonable distance within which the prohibitory stipu- 
lation may lawfully have effect. And it is obvious, at 
first blush, that this must depend upon the circum- 
stances of the particular case; although, from the un- 
certain character of the subject, much latitude must 
be allowed to the judgment and discretion of the par- 
ties. It is clear that a stipulation that another shall 
not prosecute his trade or employment at such a dis- 
tance from the business of the person to be protected 
as that it could not possibly affect or damnify him would 
be unreasonable and absurd. On the other hand, a 
stipulation is unobjectionable and binding which im- 
poses the restraint to only such an extent of territory 
as may be necessary for the protection of the party 
making the stipulation, provided it does not violate 
the two indispensable conditions, that the other party 
be not precluded from pursuing his calling, and that 
the country be not deprived of the benefit of his exer- 
tions. 
VII. Gamine CONTRACTS. 


At common law in England the courts have deemed 
ita part of their high functions to enforce all sorts of 
gaming or gambling contracts, save those which in- 
volve a breach of the peace or are calculated to wound 
the feelings, or the interest, or the character of third 
persons, or which militate against the morality or 
sound policy of the kingdom. In the United States, 
while many decisions have followed the rule of the 
English common law, there has been a very general 
disposition to hold that all wagering Coutracts whatso- 
ever are illegal and void, as against public policy. 
It has never been the policy of the law to encourage, or 
even sanction, gaming transactions, or such as are in- 
juriougs to trade, or are immoral in their tendency; 
and the old maxim that courts will always suppress 
new and subtle inventions in derogation of the com- 
mon law would be applicable to such contracts. These 
seem to be subtle inventions to abrogate well-estub- 
lished, fair and just principles of the law of contracts, 
and not only so, but to the great injury of fair and 
legitimate trade. Whilst the law has studiously fos- 
tered fair and legitimate trade, it has not sanctioned 
pernicious practices that are deleterious to its votaries, 
and demoralizing in their tendencies. Courts of jus- 
tice are instituted to determine the disputes among 
men, necessarily arising from their existence together 
in society. ‘The time and labor of a large class of its 
citizens are devoted to the adjustment of these dis- 
putes at a great expense to the community; and this 
class is as necessary to the welfare of society as the ex- 
istence of any of the occupations in which men do for 
others what they cannot do forthemselves. But in the 
innumerable contentions that human affairs originate 
there is sufficient to engross the time and labor of its 
tribunals without occupying them in the investigation 
of gratuitous contests, such as wagers; which flow 
sometimes from a spirit of gambling, sometimes from 
heat of passion, and sometimes from folly and indiscre- 
tion on the one side aud stratagem and cunuinug on the 








510 THE ALBANY LAW JOURNAL. 








other. Hence the more intelligent judges of modern 
times have revolted at examples of this sort of suit, 
which have been sustained in a court of justice. It 
would be derogatory to the character and detrimental 
to the interests vf the community to sanotion them; 
and would employ their legal tribunals in investiga- 
tions, often indecent, often inflammatory, often im- 
pertinent and frivolous, and always useless, if not 
uoxious in their effects on society. 


VIII. Contracts VIOLATIVE OF THE LoRD’s Day. 


That contracts made upon the Lord’s day are illegal, 
and that no action based upon such a contract oan be 
maintained in a court of law or equity, either to en- 
force its obligation or to secure its fruits, in favor of 
either party, are propositions settled beyond contro- 
versy. ‘“‘ Remember the Sabbath day to keep it holy; 
in it thou shalt do no manner of work.’”’ But such 
contracts are not alogether inoperative. They may be 
executed by the parties, and then the same principle of 
public policy which leads courts to refuse tw act, when 
called upon to enforce them, will prevent the court 
from acting to relieve either party from the conse- 
quences of the illegal transaction. This may indirectly 
give effect to the executed illegal contract. The pur- 
pose of the rule of law however is not to give validity 
to the transaction, but to deprive the parties of all 
right to have either enforcement of or relief from their 
illegal stipulations. In such cases the defense of ille- 
gality prevails, not as a protection to the defendant, 
but as a disability in the plaintiff. Upon this princi- 
ple possession, acquired from an unlawful transaction, 
or by acontract fully executed, will often avail the.party 
holding it, as a sufficient title. Neither party is al- 
lowed to impeach its validity, by asserting the illegal- 
ity of his own act. The transaction takes effect from 
the disability of the parties to assert any right to the 
contrary, The court does not give it effect, but sim- 
ply refuses its aid to undo what the parties have al- 
ready dune. Jn puri delicto potior est conditio defend- 
entis. 

At common law, with the exception of being dies 
dominicus non est juridicus, Sunday differed from no 
other day of the week, and all business transactions on 
that day were valid. But in the United States most 
of the States have statutes regulating the subject of 
work on Sunday, embodying, some literally and others 
virtually, the language of the statute of 29 Car. 2, chap- 
ter 7, section 1, which reads as follows: ‘‘No trades- 
man, artificer, workman, laborer or other person what- 
soever shall do or exercise any worldly labor, business 
or work of their ordinary calling upon the Lord’s day, 
or any part thereof, works of necessity and charity 
only excepted.”” Any act of contracting which is 
within the penalties of these statutes, any executory 
contract the consideration for which is something un- 
lawfully done on the Lord's day, is void, as against 
public policy. Any act which is forbidden either by 
the common or the statutory law—whether it is malum 
in se, or merely malum prohibitum ; indictable, or only 
subject to a penalty or forfeiture; or however other- 
wise prohibited by a statute, or the common law, can- 
not be the foundation of a valid coutract; nor can any 
thing auxiliary to or promotive of such act. 

A. LeEFtTwicH SINCLAIR. 

464 Louisiana Avenue, N. W., WasHINGTON, D. C. 
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CRIMINAL LAW—CONFESSIONS—PROOF OF 
THEIR VOLUNTARY CHARACTER. 


OHIO SUPREME COURT, OCTOBER 31, 1893. 


LEFEVRE v. STATE. 
Where, on the trial of a criminal cause, a confession of 
the defendant is offered in evidence against him, and 


he objects to its admission on the ground that he had 
been induced to make it by threats or promises, and that 
therefore it was involuntary, it becomes the duty of the 
judge to determine this question (Spears vy. State, 2 Ohio St, 
583); and, upon the preliminary inquiry had before the 
judge to determine this question, the defendant may intro- 
duce pertinent evidence in addition to that which results 
trom the preliminary examination and cross-examination 
of the witness produced to testify to the confession. 

Whether such preliminary inquiry shall be conducted in the 
presence and hearing of the jury, or not, rests in the sound 
discretion of the trial judge. 


HE plaintiff in error was indicted, tried and con- 
victed of burglary in the Court of Common Pleas 
of Fairfield county. During the trial his counsel ex- 
cepted to certain rulings of that court, which, being 
embodied in a bill of exceptions, he asks this court to 
review. The facts necessary to disclose the questions 
considered by this court will be stated in the opinion 
of the court. 


L. A. Tussing and M. A. Daugherty, for plaintiff in 
error. 


John M. Wright, Proseouting Attorney, and George 
EB. Martin, for the State. 


BrapsBury, C.J. The record discloses only two ques 
tions of sufficient general interest to merit conusidera- 
tion: (1) Where, during the trial of a criminal cause, 
a confession of the accused is offered in evidence 
against him, and its admission objected to on the 
ground that it had not been voluntarily made, can the 
accused, in the ensuing preliminary inquiry had before 
the judge to ascertain the voluntary or involuntary 
character of the confession, be limited to a cross-ex- 
aniuation of the witness who is about to testify to the 
confession, or may be, of right, produce other evidence 
tending to prove that the confession was involuntary? 
(2) Has the accused a right to require that the prelimi- 
nary inquiry be conducted out of the hearing of the 
jury? 

1. During the trial the State produced a witness to 
testify to an alleged confession of the accused. To the 
admission of this confession to the jury, counsel for 
the accused objected on the ground that it bad not been 
voluntarily made, and also moved the court for an or- 
der that the preliminary inquiry, about to ensue before 
the judge, to determine the voluntary or involuntary 
character of the confession, be had out of the presence of 
the jury. The court refused to cause the jury to retire. 
Consequently the preliminary examination was con- 
ducted in its presence and hearing. Upon this pre- 
liminary question, the State examined the witness 
produced by it to testify to the confession. He was 
then cross-examined upon the same matter by counsel 
for the d. The d then offered to produce 
otber testimony tending to prove that the confession 
was not a voluntary one. This the judge refused to 
receive, thus denying to the accused the right to offer 
any other evidence than that resulting from the cross- 
examination of the witness who was to testify to the 
confession. ‘The judge then found that the confession 
had been voluntarily made, and it was accordingly ad- 
mitted in evidence to the jury. ‘To this action of the 
court in refusing to conduct the preliminary inquiry 
in the absence of the jury, in refusing to hear the evi- 
dence offered by the accused to prove the involuntary 
character of the confession, and in admitting the con- 
fession in evidence, the accused excepted. 

The almost uabroken current of authority holds that 
the question of the admissibility of a confession be- 
longs to the court. 1Greenl. Ev. 219; Whart. Crim. 
Ev. 689; 1 Bish. Crim. Proc. 1220; Thompson v. Com., 
20 Gratt. 726. The authorities are numerous, but the 
citation of any considerable number of them is unnee- 
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upon this subject: ‘‘There may be however, and usu. 
ally are, two questions—First, the competency of the 
evidence; ani secondly, the weight of the evidence. 
The former is always a question of law. The latter is 
always a question of fact. ‘The prisoner has always 
the right to require of the judge a decision of the com- 
petency of the evidence.” This is the doctrine an- 
nounced by this court in Spears v. State, 2 Ohio St. 
683, where it is held (pages 585 and 586) *‘ that a confes- 
sion induced by hope or fear excited in the mind by the 
representations of any one is not to be considered vol- 
uatary. The question in every case where a confession 
has followed representations or threats is, was it thus 
produced? This question is to be decided by the 
judge, if proof of the confession, when offered, is ob- 
jected to. If he answers it in the affirmative, the tes- 
timony must be rejected; if in the negative, it must be 
admitted.’’ In this State the burden of proving that a 
confession was involuntary, and therefure not coimpe- 
tent evidence against him, rests upon the accused. 
Rufer v. State, 25 Ohio St. 464. Where the law im- 
poses upon a party the burden of establishing a fact, 
and upon a tribunal the duty of determining its exist- 
suce, it would seem to follow necessarily that the 
former should be parmitted to produce, within reason- 
able limits, aud the latter required to hear and con- 
sider, any evidence that in its nature is pertinent tu 
the inquiry. To throw upon a party the burden of 
proving a fact, and at the same time deny to him the 
right to adduce the necessary evidence, although at 
hand, and tendered for that purpose, is an anomaly 
ouly justifiable by peculiar circumstances or condi- 
tions, which do not seem to obtain in inquiries like 
that under cousideration. In Rufer v. State, supra, 
the accused, upon the preliminary inquiry before the 
judge tu ascertain whether a confession was voluntary 
or not, had been denied the right to cross-examine the 
witness that had been produced by the State. This 
wus declared to be errur. He had not tendered .any 
other evidence upon the preliminary inquiry. Hence 
the question of his right to require it tou be heard was 
not before the court in that case, and the court, in its 
discussion of the subject, confined itself to the ques- 
tions presented by the record before it. Whatever is 
said however by the learned judge who wrote the 
opinion of the court in that case, is in perfect 
harmony with the conclusions we have reached in 
the case before us. Whart. Crim. Ev. 689; People v. 
Soto, 49 Cal. 67; People v. Barker, 60 Mich. 279; Com. 
v. Culver, 126 Mass. 464. In the latter case the syllabus 
reads as follows: ‘“‘ At the trial of a criminal case, if 
the government offers to prove a confession of the de- 
fendant, and the latter objects to its admission on the 
ground that it was induced by offers of favor made to 
him by the officer who arrested bim and had him in 
custody, and the officer is called by the government 
and denies that he made such offers of favor, and the 
defendant then offers to prove that he did, it is the 
duty of the judge to hear such evidence before admit- 
ting the confession.’’ The foregoing authorities lay 
down the correct doctrine. The competency and ad- 
missibility of a confession depends upon its having 
been voluntarily made. The judge is bound to deter- 
mine this question. How can he intelligently do so 
unless the evidence is fully and fairly presented to 
him? The refusal of the Court of Common Pleas to 
hear and consider the evidence tendered by the plain- 
tiff in error upon the preliminary hearing was there- 
fore erroneous. 

2. There are many matters that ocour in the course 
of trials, both civil and criminal, that must be left to 
the sound discretion of the trial court. Whether a 
preliminary inquiry like the one involved in this case 
should be conducted within or without the presence of 
the jury is one of them, and we can discover no abuse 
of that discretion in the record before us. 





CRIMINAL LAW—POWER OF COURT TO DI- 
REC? VERDICT. 


NORTH CAROLINA SUPREME COURT, OCTOBER 31, 
1893. 


STATE v. RILEY. 

Though the evidence for the State in a criminal case is uncon- 
tradicted, the court can only instruct the jury to return a 
verdict of guilty if they believe the State’s evidence; and it 
is error for it to direct the clerk to enter a verdict of guilty. 


N the Superior Court of Orange county W. J. Riley 
was convicted of a criminal offense, and he ap- 
peals. 


C. D. Turner, for appellant. 
The Attorney-General, for the State. 


CLARK, J. The evidence for the State being uncon- 
tradicted, the court told the jury, if they believed the 
evidence, to return a verdict of guilty. This was cor- 
rect upon the evidence set out, and if the jury had re- 
turned a verdict there would be no ground for excep. 
tion. State v. Burke, 82 N. C. 551. But the case fur- 
ther states: ‘“‘ After pausing for a moment or two, and 
the jury manifesting no disposition to retire, the court 
to'd the clerk to enter the verdict of guilty.”’ It was 
hot necessary that the jury should retire, but’ it was 
indispensable that the jury should agree upon and ren- 
der the verdict. The court cannot direct a verdict in 
acriminal case. State v. Dixon, 75 N. C. 275; State v. 
Shule, 32 id. 153. Inthe latter case Pearson, J., thus 
draws the distinction in this respect between civil and 
criminal actions: ‘** When a plaintiff fails to make out 
a onse, the judge may say to the jury: ‘If all the evi- 
dence offered be true, the plaintiff has not made out a 
case,’ and direct a verdict tw be entered for the defend- 
ant, unless the plaintiff chooses to submit to a noneuit. 
It is, in effect, a demurrer to the evidence. The plain- 
tiff has no right to complain, for in reviewing the ques- 
tioh of law he has the benefit of the supposition that 
the evidence offered by him and the inferences of fact 
are alltrue. So, when the plaintiff's case is admitted, 
the whole question turns upon the defense attempted 
to be set up. If, taking the facts to be as contended 
for by the defendant, the court is of opinion that he 
has made out no answer to the action, it is proper, and 
suves time, for the court to direct the verdict to be 
entered for the plaintiff. The defendant is not preju- 
diced because, upon appeal, the question will be pre- 
sented in the most favorable point of view for him. 
But the present case is not like either of these, for the 
State had not made out a case unless the State’s wit- 
ness was believed, and the credibility of witness must 
be passed on exclusively by the jury. It is true, from 
the case as made out, there could be Dut little room to 
doubt that both defendants were guilly, and the won- 
der is why the jury should have hesitated about con- 
victing both. Still that was a matter for the jury, and 
its being a plain case, although it accounts for, does 
not legnlize, this novel mode in entering a verdict.” 
The rule is also laid down by Mr. Circuit Judge Mo- 
Crary (Mr. Justice Miller of the United States Su- 
preme Court concurring) in U. S. v. Taylor, 3McCrary, 
500, 505: “In civil cases, where the facts are undis- 
puted, and the case turns upon questions of law, the 
court may direct a verdict in accordance with its opin- 
ion of the law; but the authorities which settle this 
rule have no application to criminal cases. In acivil 
case the court may set aside the verdict, whether it be 
for the plaintiff or defendant, upon the ground that it 
is contrary to the law as given by the court; but ina 
criminal case, if the verdict is one of acquittal, the court 
has no power to set it aside, It would be a useless 
form for a court to submit a civil case involving only 
questions of law to the consideration of a jury, where 
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the verdict, when found, jif ‘notin ‘accordance with 
the court’s view of the law, would be set aside. The 
same result is accomplished by an instruction given in 
advance to find a verdict in acoordance with the court’s 
opinion of the law. But not so in criminal cases. A 
verdict of acquittal cannot be set aside, and therefore, 
if the court can direct a verdict of guilty, it can do in- 
directly that which it has no power to do directly.” 
This is cited in 2 Thomp. Trials, § 2149. In short, when 
the court holds that the evidence, if true, fails to make 
out a case, it can direct a verdict against the State in 
criminal actions as against the plaintiff in a civil aoc- 
tion, though usually, if a serious question is invulved, 
a special verdict is rendered in the former and a non- 
suit taken in the latter case, that the action of the 
court may be reviewed. In acivil case the court can 
direct a verdict against the defendant when the plain- 
tiffs cause of action is admitted, and the evidence or 
matter set up in defense, if true, would be no defense. 
This cannot possibly happen in a criminal action, since 
to admit the State’s cause of action (the indictment) is 
to plead guilty. Ina civil case the court may direct a 
verdict also when ‘the facts are undisputed, and the 
case turns upon questions of law solely ” (U. S. v. Tay- 
lor, supra); but in a criminal case this can only happen 
upon a special verdict. The plea of not guilty disputes 
the credibility of the evidence, even when uncontra- 
dicted, sinee there is the presumption of innocence- 
which can only be overcome by the verdict of a jury, 
The furthest the court can go in a criminal action is to 
charge the jury that if they believe the evidence the 
defendant is guilty. Upun the evidence set out in the 
record there was a plain case against the defendant, 
and also against his principal as well (who, for some 
unknown reason, is not on trial), if the evidence is to 
be believed, but of that a jury and a jury alone can 
judge. By reason of his honor’s inadvertence at the 
moment to the above essential distinction between 
civil and criminal actions, we must direct a new trial. 





CRIMINAL LAW—HOMICIDE — MISCONDUCT 
OF PROSECUTOR. 


UNITED STATES SUPREME COURT, NOVEMBER 6, 1893. 


GRAVES V. UNITED STATES. 


The failure of a person on trial for murder to have his wife in 
court, in order to afford witnesses an additional means of 
identifying him—she having been seen with him near the 
time and place of the murder, is not a proper subject for 
unfavorable comment in argument tothe jury, the wife 
being incompetent as a witness for or against her husband. 
Mr. Justice Brewer, dissenting. 


Browy, J. This was a writ of error upon the con- 
viction of the plaintiff in error for the murder of an 
unknown man in the Indian Territory on the 13th day 
of February, 1889. 

The evidence on the part of the prosecution tended 
to show that, several days before the murder, two men 
stopped together at Vian, and obtained a contract to 
make rails for one Waters, and lived in a house about 
one mile from Waters’ residence. They came from 
Winslow, in the State of Arkansas, in an old vehicle 
drawn by two horses, and were on their way to Okla- 
homa, staying at Vian for a few days for the purpose 
of earning provisions for themselves snd horses. Oue 
of these men was accompanied by his wife and two 
smallchildren. After remaining forseveral days, they 
left the neighborhood, and were next seen camping 
near the scene of the murder, on the evening of Feb- 
ruary 13. Their personalities were remembered, al- 
thuugh their names were forgotten, except that a boy 
remembered the name of one of them to have been 
Johu Graves. The moruing after they were seen to- 








gether‘ in.camp, one of the men was seen putting the 
horses to the vehicle, in which were the woman and g 
child, but the witness saw but one man and one child, 
About the lst of May following, the remains of a dead 
man were found near the place where the witness 
claimed to have seen the pevple camped. The body 
was decayed, but was identified mainly by peculiarities 
of the teeth and clothing. He was the man who had 
claimed to own the horses and wagon. The witnesses 
for the prosecution recognized the defendant, Graves, 
as the other man, though to most of them his name bad 
been unknown. Defendant’s wife was admitted to 
have been in town at the time of the trial, but did not 
appear in the court-room. She was seen by one of the 
witnesses of the prosecution outside of the court-room, 
and was believed by the witness to have been the woman 
who bad been with the party. 

The defense was an alibi and was supported by several 
witnesses, whv swore that in the months of January, 
February and March of that year defendant was in 
Washington county, Ark., a distance of one hundred 
miles or more from the place where the remains of the 
dead man were found. Upon conviction of murder, 
defendant sued out this writ of error, making fifteen 
assiguments of error. 

The first assignment of error is to the action of the 
court in permitting “ the district attorney, in his clos- 
ing argument to the jury, over the objections of the 
defendant, to comment upon the absence of the de- 
fendant’s wife from the presence of the court, and to 
state, among other things, to the jury, that the defend- 
anut’s wife ought to bave been sitting by the side of her 
husband during the trial, so that witnesses for the 
government could see her, and identify her as the 
woman who was said to have been with the defendant 
in the Indian country before the unknown man’s re- 
mains or bones were found; and other like arguments, 
statements and declarations.’’ While we do not wish 
to be understood as holding that comments by the dis- 
trict attorney upon the facts not in evidence or state- 
ments made, having no connection with the case, or 
exaggerated expressions, such as counsel, in the heat 
of trial, are proue to indulge in, will necessarily vitiate 
a verdict, if not objected to, yet when the attention of 
the court is called to them specially, it is a duty to in- 
terfere and put a stop to them, if they are likely to be 
prejudicial to the accused. Wilson v. U. 8., 149 U.S. 
60; Hall v. U. S., 150 id. —. 

Had the wife been a competent witness, the com- 
ments upon her absence would have been less objecticu- 
able. It was said by Chief Justice Shaw, in the case of 
Com. v. Webster, 5 Cush. 295, 316: *‘ But when pretty 
stringent proof of circumstances is produced, tending 
to support the charge, and it is apparent that the ac- 
cused isso situated that he can offer evidence of all the 
facts and circumstances, as they existed, and show, if 
such was the truth, that the suspicious circumstances 
can be accounted for consistently with bis innocence, 
and he fails to offer such proof, the natural conclusion 
is that the proof, if produced, instead of rebutting, 
would tend to support the charge.” The rule, even in 
criminal cases, is that, if a party has it peculiarly 
within his power to produce witnesses whose testimony 
would elucidate the transaction, the fact that he does 
not do it creates the presumption that the testimony, 
if produced, would be unfavorable. 1 Stark. Ev. 54; 
People v. Hovey, 92 N. Y. 554, 559; Mercer v. State, 17 
Tex. App. 452, 467; Gordon v. People, 33 N. Y. 508. 

But this presumption does not apply to every fact in 
the case which it may be in the power of the defendant 
to prove. He is not bound to anticipate every fact 
which the government may wish to show in the course 
of the trial, and produce evidence of that fact. In this 
case the wife was not a competent witness, either in 
behalf of or against her husband. If he had brought 
her into court, neither he nor the government could 
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have put her upoa the stand; and he was under no ob- 
ligation to produce her for the purpose assigned by 
the district attorney—that the witnesses for the 
government could see herand identify her as the 
woman who was said to have been with the defendant 
inthe Indian country before the unknown man’s re- 
mains or bones were found. Permission to make this 
comment was equivalent to saying to the jury that it 
was a circumstance against the accused, that he had 
failed to produce his wife for identification, when, 
knowing that she could not be a witness, he was under 
no obligation to do so. The jury would be likely to 
draw the inference that she was prevented from testify- 
ing for her husband because her evidence might be 
damaging. It was in fact as if the court had charged 
the jury that it was a circumstance against him that 
he had failed to produce his wife in court. 

The view we have taken of this assignment of errors 
renders it unnecessary to consider the others. 

The judgment must be reversed, and the case re- 
manded, with instructions to set aside the verdict and 
grant a new trial. 

BREWER, J., dissented. 








NEGLIGENCE— DUTY OF PASSENGER TO 
“STOP, LOOK AND LISTEN.” 


PENNSYLVANIA SUPREME COURT, OCT. 30, 1893, 


O’TOOLE Vv. PirrsBuURGH & LAKE ERIE R. Co. 


A passenger iu a public conveyance who conforms to the rules 
of the company and keeps his seat, relying on the vigilance 
and care of those in charge of the car, fulfils his duty; he 
is under no obligation to keep a watch for danger in the 
course of his transportation, or to leave the car in appre- 
hension of it; if therefore he is injured by a collision be- 
tween a locomotive and the conveyance in which he is rid- 
ing at a dangerous crossing, he may recover if the collision 
is the result, in whole or in part, of negligence of the de- 
fendant company, although by keeping a lookout he could 
have seen the approaching locomotive, and have had time 
to leave the conveyance. 


Oscar L. Jackson, for appellant. 
D. B. Kurtz and L. T. Kurtz, for appellee. 


Dean, J. The defendant operates a steam -ailroad 
running through the borough of New Castle. Its road 
crosses at grade South Mill street diagonally. The 
New Castle Electric Street Railway has its rails longi- 
tudinally on the same street; hence the two tracks 
cross each other at grade on this street. There are 
guard-gates at the crossing, under the control of the 
defendant, to be raised or lowered on the approach of 
a locomotive to the crossing. On the 14th of March, 
1891, the plaintiff, a shoemaker by trade, acripple from 
birth in both feet, took a seat in the street car to go 
north through the town. When the car came to a 
point about seventy-five feet from the crossing, a loco- 
motive approached, going south-west; the watchman 
lowered the gates; the street car stopped; the locomo- 
tive crossed; the watchman raised the gates; the car 
started, and as it reached the railroad track was struck 
by another locomotive following the one that had 
passed. ‘here is some conflict in the testimony as to 
whether the gate was wholly or partly closed at the 
moment of collision. A house obstructs the view of 
the track in the direction from which the locomotive 
came, except when quite near the point of crossing. 

The plaintiff in the collision was thrown out and 
seriously injured. Under the instructions of the court 
the verdict was for the defendant. There was some 
evidence on part of defendant that the collision was 
wholly the result of the negligence of the street-car 
company; that those in charge of the car disregarded 
the warning of the watchman and the lowering of the 





gates for the second locomotive to pass. But that the 
collision was the result of the negligence of one or other 
company, or of the concurring negligence of both, 
could not have been doubted on the evidence. 

The learned judge of the court below on the evidence 
properly instructed the jury: (1) That if the collision 
was the result of negligence of both parties, each was 
answerable to plaintiff, and he could maintain his suit 
against either. (2) If the collision was the result wholly 
of the negligence of the street-car company, the de- 
fendant was not answerable. But the plaintiff in his 
several assiguments of error complains of the instruc- 
tions with reference to his duty as a passenger under 
the circumstances here developed. The fifth and sixth 
assignments in substance embrace this alleged error. 
The court instructed the jury: “If Michael O’Toole 
upon that street car could have seen the engine and 
did not undertake to see it, or did not exercise reason- 
able care for the purpose of ascertaining whether they 
could proceed across the railway track in safety, then 
he would be guilty of contributory negligence. And 
if by looking up the railroad at that time he could 
have learned whether an engine was or was not ap- 
proaching, and could at that time have gotten off the 
car if he discovered an engine approaching, and did 
not do tbat, then he would be guilty of contributory 
negligence, and could not recover.” 

Then further on is this instruction: ** But the fact 
that safety-gates are erected does not, in any way, 
affect the responsibility or the liability of the railroad 
company in the operation of its railroad or in the 
management of its trains. But if you conclude that the 
gates were not lowered, that fact of itself is not suffi- 
cient to warrant you in finding a verdict for the plain- 
tiff. Had the plaintiff been walking along the street, the 
fact that the gates were not lowered would not be an 
invitation to him to cross the railroad in violation of 
the rule of law that he shall stop, look and listen when 
approaching a railroad crossing. And that rule is not 
taken away because the plaintiff happened to be ina 
street car at the time.”’ 

Defendant’s counsel argues that these are mere ex- 
cerpts from the charge, and standing alone do not 
fairly present the instruction really given to the jury; 
that this can only be properly understood when read 
in connection with what preceded and followed. Cer- 
tainly, the charge must be taken as a whole to arrive 
at the correct meaning. We have carefully read it in 
the light of the evidence, and are forced to the con- 
clusion the tendency was to mislead the jury. We 
find no evidence which warranted such instruction. 

Negligence is the absence of care according to the 
circumstances. There was evidence here from which 
the jury might have found there was no negligence on 
part of defendant, and that the street-car company 
was negligent; they might have found the defendant 
was negligent and the street-car company was not; 
they might have found both were negligent. Buta 
careful search for any evidence of negligence, under 
the circumstances, on part of plaintiff, has been fruit- 
less. 

He was a passenger of the street-car company, which 
had contracted to carry him safely; he had a right to 
presume they would exercise the care required in this 
undertaking. When the car approached the crossing 
it stopped; he was in no danger then, and had no 
reason to apprehend any; when it started, he hada 
right to believe it did so because the crossing was clear; 
running a distance of about seventy-five feet, the col- 
lision occurred; in the very few seconds which were 
necessary to accomplish this distance, the court in 
substance instructs the jury that it was plaintiff's duty 
to be on the lookout to learn if the railroad track could 
be safely crossed; and if by so doing he could have 
seen the approaching locomotive, ordinary oare re- 
quired him to jump off. To impose such a duty upon 
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& passenger, under these circumstances, is going much 
further than any court has yet gone. All experieuce 
has demonstrated that to get off a moving car is highly 
dangerous; therefore, it is held that such an act is 
negligence per se, and the passenger if thereby injured, 
except in very rare cases, is guilty of contributory 
negligence and cannot recover. Hence here, if the 
plaintiff had been on the lookout and had seen the ap- 
proaching locomotive, ordinary care did not require 
he should make a dangerous jump to escape a prob- 
lematical collision. Admit he had some reason to ap- 
prehend danger if he remained in the car, at the worst 
this was only to him a possible danger; a careful man, 
ignorant of the power of control of the engineer over 
the locomotive, or of the motor-man over the electric 
car, and knowing nothing of the rules governing them 
in approaching the crossing, might very well think one 
or the other would stop before reaching it. He had no 
right or power to control or direct those in charge of 
either; he was warranted in assuming that they knew 
their business better than a shoemaker, and would, 
by proper oare, avert the possible collision. There- 
fore, holding him rigidly to the rule of ordinary care 
at best, he had a choice of perils; a choice to be exer- 
cised on the instant by a man crippled in both feet, 
and consequently a not very agile jumper. He had 
been put in this position by no act of his own, but by 
the negligence of one or other, or both, of the railroad 
companies. 

We fail to see any evidence of absence of ordinary 
care here under thesecircumstances. The instruction, 
in substance, that ordinary care required plaintiff to 
perform the duties of conductor and metor-man; that 
practically he was to exercise the same care as if he 
had been driving his own horse, ‘stop, lovuk and 
listen,”” was erroneous, and calculated to mislead the 
jury. It would have been buta step further, and a 
short step at that, to have directed the jury to inquire 
whether plaintiff had not been guilty of contributory 
negligence in taking passage on a street car which he 
knew in its route would cross a steam railroad at grade. 
The law imposes no such duty upon the traveller by 
public conveyance as laid down in this charge. The 
cases of Crescent Township v. Anderson, 114 Penn. St. 
643, and Dean v. Penn. R. Co., 129 id. 514, cited and re- 
lied on by appellees as sustaining the instruction com- 
plained of, really recognized the opposite doctrine. 
Both are cases where the plaintiffs, when injured, were 
riding in private vehicles driven by another, and both 
were injured by the contributory negligence of the 
driver and a third party, the defendant. In both, the 
decision was put on the ground that the negligence of 
the driver of the horse was apparent, and he was to 
some extent under the direction or control of the party 
injured. There was no attempt, by remonstrance or 
otherwise, by the party injured to restrain the negli- 
gent driver. The negligence of the driver was not, in 
either case, imputed to an inuocent plaintiff, but the 
latter was held to have participated in the negligence 
which caused the accident. Carlisle v. Brisbane, 113 
Penn. St. 544, is to the same effect, and the decision is 
expressly put on the ground that, although the convey- 
ance was a private one, the injured party did not, to 
any degree, participate in the alleged negligence of the 
driver. The plaintiff here was a passenger in a public 
conveyance; he conformed to the rules of the com- 
pany; kept his seat, relying on tbe vigilance and care 
of those in charge of the car, as his contract gave him 
the right todo. There was upon him no duty of mov- 
ing the car with caution at dangerous crossings; no 
duty of watching for possible collisions, and jumping 
off in apprehension of them. Consequently the learned 
court below erred inits instructions embraced in plain- 
tiff's fifth and sixth assignments of error. 

The judgment is reversed, and venire facias de novo 
awarded. 
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DEED—DELIVERY—WILLS—CONSTRUCTION, 


MASSACHUSETTS SUPREME JUDICIAL COURT, OOT, 
20, 1893. 


PARROTT V. AVERY. 

The bare fact that adeed was executed in the presnece of a 
witness is not sufficient to warrant a finding that it was de. 
livered. 

A gift by will of a chest and its contents will not carry land de- 
scribed in an undelivered deed contained in the chest, ag 
the deed is not property, but simply evidence of title. 


PPEAL from Superior Court, Berkshire county, 
Real action by Burdella Parrott and others 
against Miles W. Avery, submitted on an agreed state- 
ment of facts. Demandants claimed title under the re- 
siduary clause of the will of Miles Avery, deceased, 
while the tenant claimed title under a deed of the 
land executed by testator, and also under a clause of 
the will giving hima chest and its contents, in which 
chest was a deed to him of the land in question. There 
was a judgment for demandants, and the tenant ap- 
peals. 
Herbert C. Joiner, for appellant. — 
A. C. Collins, for appellees. 


ALLEN, J. 1. The agreed facts fail to show a deliy- 
ery of the deed iu the grantor’s life-time. The grantor 
retained control of the deed and of the land. There 
was no prior bargain with the grantee, and no indebt- 
edness to him nor relation of trust toward him. He 
bad no knowledge of the execution of the deed. The 
ouly consideration was love and affection. The deed 
was not recorded during the grantor’s life-time. There 
was no oral declaration by the grantor that he meant 
to have it take effect at once. In short there was noth- 
ing tending to show a delivery of the deed except the 
bare fact that it was executed in the presence of a wit- 
ness. The question of delivery is a question of fact, 
and delivery in the grartor’s life-time must be proved. 
There must have been an intention that it should ope- 
rate as a present conveyance of title. A finding of the 
delivery of the deed would not be warranted on the 
agreed facts. Stevens v. Stevens, 150 Mass. 557; Shurt- 
leff v. Francis, 118 id. 154; Hawkes v. Pike, 105 id. 560; 
Brabrook v. Bank, 104 id. 228, 232; Chase v. Breed, 5 
Gray, 440; Younge v. Guilbeau, 3 Wall. 636, 641; 3 
Washb. Real Prop. (5th ed.) 299 et seq. There were no 
acts or declarations of the grantor sufficient to show 
an intent to treat it as delivered, or circumstances 
such as were found to be sufficient in Lowd v. Brig- 
ham, 154 Mass. 107, 113, 114, and cases there cited, and 
in Reagan v. Howe, 121 id. 424. 

2. Even though it be assumed that the undelivered 
deed was in the chest when the will was signed, the 
gift in the will of *“‘my chest and its contents, except 
the bank-books,’’ does not operate as a devise of the 
land, The danger of using words of this kind in awill 
is pointed out by Chitty, J., in Robson v. Hamilton 
(1891), 2 Ch. 559, because an article may be in the chest 
one day and out of it the next, or may be put there for 
safe-keeping during the testator’s last illness by some- 
body who is taking care of things which are found 
lying about. Moreover, this form of gift, if it speaks 
from the death of the testator, would enable him to 
increase or diminish his gift at pleasure by putting 
things into the chest or taking them out from time to 
time, thus accomplishing what cannot be done by re- 
ferring in the will to a separate paper thereafter to be 
prepared and signed by the testator. Thayer v. Wel- 
lington, 9 Allen, 283. However, this aspect of the case 
need not be dwelt on, because the words of the gift are 
not sufficient to carry the land, even though it was 
clearly proved that the deed was in the chest all the 
time. The reason of this is that the deed is not to be 
considered as property in itself, but evidence of title to 
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property situated elsewhere. Land cannot be deemed 
to be included among the contents of a chest, merely 
because a deed conveying it, or an undelivered -deed 
desoribing it, is contained therein. Many oases are to 
be found in the books where questions have arisen 
whether gifts of goods, or chattels, or property, or 
things contained in or the contents of a certain place, 
or house, or closet, or cabinet, or desk, or trunk, 
should be beld to include money, bonds, promissory 
notes, banker’s receipts or other similar articles of 
personal property, and the decisions have not been 
nniform. See cases cited in 1 Jarm. Wills (6th Am. 
ed. by Bigelow), 709 et seq.; 2 Wms. Ex’rs, 1060 et seq.; 
Theob. Wills (3d ed.), 145; Penniman v. French, 17 
Pick. 404; Lock v. Noyes, 9 N. H. 430. But no case has 
been cited by counsel, or found by us, in which it bas 
been held that land would pass under such a gift by 
reason of a deed thereof being found among the con- 
tents of the place or. receptacle designated. On the 
other hand, title deeds have been selected asthe most 
striking illustration of what would not pass under such 
general words. Brooke v. Turner, 7 Sim. 671; Robson 
v. Hamilton (1891), 2 Ch. 559, 565, 566. And a mortgage 
has been expressly held not to be so included in Flem- 
ing v. Brook, 1 Schoales & L. 318, and Brooke v. Tur- 
ner, ubi supra. It is not as if the testator in his will 
had made a gift of the deed in express terms, or had 
directed it to be delivered tothe tenant. That would 
have presented a different question. It is of course 
possible that the testator may have mistakenly sup- 
posed that his undelivered deed to the tenant would 
be effectual to convey the land after his own death. If 
that was so, it might be a reason why he did not give 
the land to the tenant by his will; but it would not 
change the construction of the will itself, and enlarge 
the meaning of the words used, so as to make the land 
pass under the gift of the chest and its contents. 
Judgment for demandants affirmed. 
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GUARANTOR—RELEASE — CONSIDERATION 
—POWERS OF GUARDIAN. 


’ — 
INDIANA APPELLATE COURT, OCTOBER 20, 1893. 





DitMAR Vv. WEST. 

The waiver by the guarantor of a note of the right to pay the 
note and sue the maker, and collect it, made at the request 
of the holder, who is desirous of saving the maker from 
the annoyances of suit, is a sufficient consideration to up- 
hold a release of the guarantor from all liability to the 
holder. 

A guardian has power to release from liability a guarantor of 
& note taken by himself, but forming a part of his ward’s 
estate. 


CTION by Peter Ditmar, guardian, etc., against, 
Fisher ©. West, on a contract of guaranty. From 
a judgment in defendant’s favor, plaintiff appeals. 


James E. Rose and James H. Rose, for appellant. 


Allen Zollurs, for appellee. 


Gavin, C.J. The appellant sued appellee upon a 
contract of guaranty of a note assigned by him to appel- 
lant in 1878, alleging the death of the maker of the 
hote, and the settlement of his estate, with a final div- 
idend paid on the note in 1881. The complaint sought 
to recover the unpaid balance due on the note. The 
appellee answered that in July, 1881, more than two 
years after the maturity of the note, having learned 
that the note was still unpaid, he went to the appel- 
lant and told him he could collect the note from the 
maker, and that he desired to pay appellant the 
amount of the note, and have it returned to him, in 
order that he might sue on and collect it; that at this 
time he tendered appellaut.the amount of ‘the note, 





and demanded that it should be accepted, and the note 
returned to him; that in response to this demand, ap- 
pellant said that the maker would pay the note, and 
he did not want him sued; that in consideration of 
the saving of said Shafer from such annoyance and 
suit, and appellee's waiver of his right to demand pay- 
ment of said note from the maker, and to sue him 
upon said note, the appellant agreed to and did re- 
lease appellee from all liability upon said guaranty, to 
which appellee agreed, and took no further steps to 
protect himself. To the answer a demurrer was over- 
ruled, with an exception. Appellant insists that the 
answer was bad (1) because there was no consideration 
for the rel 3; (2) b there was no adequate con- 
sideration for it; (3) because the appellant had no 
power as guardian to release appellee. 

It is elementary law that any thing isa valuable con- 
sideration for a contract which is of advantage to the 
one or of disadvantage to the other. 2 Kent Com. 465; 
Donahoe v. Rich, 2 Ind. App. 540. It is also well es- 
tablished that where the parties agree to a considera- 
tion which is of indeterminate value, the courts will 
not substitute their judgment for that of the parties, 
but will uphold the contract. Price v. Jones, 105 Ind. 
543; Wolford v. Powers, 85 id. 294. Forbearance of 
suit isa sufficient consideration to support a contract. 
1 Pars. Cont. 441. Without paying the note, appellee 
could not proceed to collect it, by suit or otherwise, 
from the maker. The appellee waived this right. 
Having tendered the amount of the note, and de- 
manded its return, whereby a right of action against 
the maker would vest in him, he surrendered this 
right, and received his release from appellant. This 
right thus surrendered, indeterminate and uncertain 
in its actual value, so far as the pleading shows, was 
nevertheless such a right as that its surrender consti- 
tutes sufficient consideration to sustain the contract of 
release. The parties so esteemed it, and acted upon it 
for more than ten years. 

The case of McClellan vy. Robe, 93 Ind. 298, is easily 
distinguishable from this, because there the sole mak- 
ers of the note, who were the principals, attempted to 
set up the agreement of release. In the answers there 
held bad, nothing upon the part of the makers is 
alleged asa consideration for the release, except the 
tender of the money. Here the guarantor pleads the 
release, and not only shows a tender, but a surrender 
of his own rigbts. 

Neither is there any thing in the decision of the case 
of Pope v. Vajen, 121 [nd. 317, which militates against 
this position. It is there expressly held that under the 
facts alleged no payment was necessary to enable the 
party pleading the release to maintain an action 
against the principals on the note. In the case at bar 
such a payment, and the revesting in him of the right 
to the note, were necessary to enable appellee to main- 
tain the action. Whatever may be said in that opinion 
which contravenes in any degree our present holding 
is simply by way of argument upon a hypothetical state 
of facts which the court expressly holds did not exist. 
By this dictum we do not feel bound, but feel free to 
ad judge what appears to us right and equitable under 
the law. 

We think it clear that the appellant had the power 
to execute the release. It is said in Perry on Trusts, 
section 482: “A trustee may generally, acting in good 
faith, release or compound a debt due to his trust es- 
tate; but if he releases or compounds a debt with- 
out sufficient reason or justification, or if he sells a 
debt for a grossly inadequate consideration, when, by 
proper diligence, more could have been realized, he 
will be answerable for it in his accounts.” 

In Fletcher v. Fletcher, 29 Vt. 98: ‘‘ They [the guar- 
dians] had the right, before its delivery to the plain- 
tiff, to release or trausfer the note to any person.” 
* The‘guardian, having a right of action in her own 
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name, while she so continued, for the injury, clearly 
had the right, acting in good faith, to release and dis- 
charge the claim upon a sufficient consideration.” Tor- 
rey v. Black, 58 N. Y. 185. 

The powers of aguardian over notes taken by him- 
self are certainly no less than those of an administra- 
tor over the notes of the decedent which come into his 
hands, yet it has been repeatedly decided by our Su- 
preme Court that an executor or administrator has 
power to transfer notes and to release and discharge 
makers of notes executed to the decedent, unless 
fraud or collusion appear. Latta v. Miller, 109 Ind. 
302; Rogers v. Zook, 86 id. 237; Underwood v. Sample, 
70 id. 446; Hamrick v. Craven, 39 id. 241; Thomas v. 
Reister, 3 id. 369. 

In the case of Latta v. Miller, supra, the administra- 
tor released a joint maker in consideration of his rais- 
ing and paying one-half of the note two months before 
its maturity. In Underwood v. Sample, supra, the 
surety was held released by reason of the extensiun of 
time given by the administratrix for a valuable con- 
sideration. In that case we find this statement of the 
law: “‘ The executor has, in this State, a general, and 
in many respects an absolute, power over the debts due 
the estate of his testator. When done without fraud 
or collusion, he may assign or release such debts, and 
may exercise general acts of ownership over them, in 
regard to their security or collection, subject only to 
his liability on his bond for any loss which may occur 
by reason of his mismanagement of such debts.’’ There 
are here no allegations of fraud upon the part of the 
guardian of the appellee,and fraud will not be presumed. 
Torrey v. Black, supra. Whatever criticism might be 
offered as to the holding of some of these cases, as upon 
the powers of administrators and executors, under our 
statute requiring administrators to ‘ collect’’ debts, 
we are of opinion that the contract alleged was clearly 
within the powers of a guardian whose duty it is to 
supervise and manage the personal estate of his ward, 
with authority to renew old loans and make new ones, 
answering upon his bond for his care and fidelity in 
the preservation of the fund. 

There was no reversible error in overruling the mo- 
tion to strike out parts of the answer. To present for 
review the ruling of the court in suppressing part of a 
deposition, the motion must be made a part of the rec- 
ord by bill of exceptions or order of the court. Smith 
v. Kyler, 74 Ind. 575. Were we to apply the ruling to 
the question indicated by counsel’s brief, there was no 
error in the ruling. It was the province of the trial 
court to choose between the irreconcilable, conflicting 
statements of the witnesses. This it did, with ample 
evidence to sustain the finding, which we canuot there- 
fore disturb. 

The judgment is affirmed. 


—_——e——_—_— 


SURROGATE RANSOM TO PRACTICE LAW. 


N retiring from the bench of the Surrogate’s Court 

at the beginning of the coming year, Surrogate 
Rastus S. Ransom will become associated as counsel 
with the firm of Booraem, Hamilton, Beckett} & Ran- 
som. While currying on a general practice, this firm 
has made a specialty of surrogate cases. Its junior 
member, Mr. Porte V. Ransom, is a son of the surro- 
gate, and was law assistant in his office previous to be- 
coming a member of the firm. Mr. Charles H. Beckett 
was probate clerk under Surrogate Ransom and his 
predecessor, Surrogate Rollins. Previous to his elec- 
tion as surrogate, Mr. RastusS. Ransom was a member 
of the firm of Arthur, Knevals & Ransom. Mr. Ran- 
som isa man of strong and numerous friendships, and 
personally and professionally of very wide acquaint- 


COURT AND LEGISLATURE — THE AMERI. 
CAN DOCTRINE OF CONSTITUTIONAL LAW, 








ROF. THAYER’S study on the “Origin and Scope 
of the American Doctrine of Constitutional Law” 
was first read before the Congress on Jurispru. 
dence and Law Reform in Chicago, and was then 
published in the October number of the Harvard Law 
Review; it is now republished in pamphlet form by 
Little, Brown & Co., Boston. The title is somewhat 
too broad for the subject carefully investigated and 
philosophically discussed, namely, the assumed power, 
as it may be termed, of the American judiciary to do 
what the judiciary of no other nation has ever done— 
to annul an act of the Legislature by declaring it tu be 
absolutely void. 

The assumption of this power seems to run through 
gradations somewhat like these: (1) As was pithily said 
by De Lolme: “ English lawyers hold that Parliament 
can do any thing except make a man a woman or 8 
woman a man;”"’ (2) certain loose assertions in “the 
books”’ that what is contrary to natural equity and 
reason is void—which however is much reduced by the 
great commentator whom Gibbon sarcastically calls 
“the orthodox Judge Blackstone,” for he dutifully says 
that “if the Parliament will positively enact a thing to 
be done which is unreasonable, I know of no power in 
the ordinary forms of the Constitution that is vested 
with authority to control it;"’ (3) the immediate and 
inevitable but reluctant genesis of the American idea 
as early as 1787, when a‘State court (injNorth Carolina), 
“after every reasonable endeavor had been used in 
vain for avoiding a disagreeable difference between the 
Legislature and the judicial power of the State, at 
length, with much apparent reluctance, but with great 
deliberation and firmness, gave their opinion sepa- 
rately but unanimously,” eto., eto. Bayard v. Single- 
ton. In this cautious, reluctant decision moreover, it 
should be noticed that the constitutional right upheld 
was one precious in the sight of any Anglo-Saxon com- 
munity, the right of trial by jury. In these early cases 
too the judiciary justified their action by illustrations 
of possible extreme abuses, such if the Legislature 
should declare their own office to be for life where the 
Constitution limited the term; or should vest exeou- 
tive power in one of their own committees where the 
Constitution vested it in the governor. Here parentheti- 
cally it should be said that in Virginia the doctrine 
had been enunciated earlier, and with exceptional 
courage and distinctness. See the Nation, No. 1476- 
pp. 269, 270. (4) The generally received doctrine of the 
present day, which has been as well stated by a judge 
of this Stute, the late Ira Harris, as by any. He is thus 
quoted by Professor Thayer: “ A legislative act is not 
to bo declared void upon a mere conflict of interpreta- 
tion between the legislative and judicial powers. Be- 
fore proceeding to annul by judicial sentence what has 
been enacted by the law-making power, it should 
clearly appear that the act cannot be supported by any 
reasonable intendment or allowable presumption.” 

A lay reader cannot apprehend, or at least will not be 
apt to suspect, the latitude which lies within the prac- 
tical applications of ‘this rule. Paradoxical as it may 
seem, a judge can hold a statute to be constitutional 
which, as an individual, he would condemn as unconsti- 
tutional. As judges refuse to set aside a verdict on 
the ground that it is against the weight of evidence, 
though as jurors they never would have agreed to it, 80 
courts will refuse to annul an act of the Legislature, 
though as legislators they would have contended that 
it was in excess of legislative authority. *A striking 
and almost paradoxical, but philosophically correct, il- 
lustration, which Prof. Thayer quotes from Judge 
Cooley,'will best present this: That one who is amem- 
ber ofjfafLegislature ;may vote against a measure as 





ance in the city.—New York Times. 
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subsequently placed on the bench when this measure, 
having been passed by the Legislature in spite of his 
opposition, comes before him judicially, may there 
find it his duty, although he has in no degree changed 
his opinion, to declare it constitutional. 

Beyond this point, in his investigation, Prof. Thayer 
does not go. Wehope that he will yet treat the sub- 
ject negatively as well as positively—that he will ana- 
lyze and bring before us the bad decisions as well as the 
good, the cases where political prejudice or the per- 
sonal arrogance of small men on the bench, or the in- 
evitable narrowness of a “little learning’’ in judicial 
places, has brought about decisions which are no bet- 
ter than tardy vetoes of legislative bills. But, so far 
in the discussion of the subject, the cases covered by 
the above rule are cases within one or the other of our 
dual systems of government—cases where a State stat- 
ute conflicts with a State Constitution and the ques- 
tion of constitutionality is adjudged by a State court; 
er cases where the statute is an act of Congress, and 
the tribunal is the Supreme Court of the United States. 
Will this easy-going rule do when State authority col- 
lides with the supreme law of the land, when the ques- 
tion before the court does not relate to mere individ- 
ual suitors, when the powers of two governments must 
be delicately and accurately defined? Prof. Thayer 
treats this question too briefly; and there is another 
which he does not allude to—where an act of Congress 
trenches upon the constitutional rights of States. 

As to the origin of the American doctrine, we are 
not now prepared to controvert the views of Prof. 
Thayer, and yet are not altogether willing to assent to 
them. The cases where colonial statutes were held to 
be in excess of colonial authority or in violation of re- 
strictions in a charter, are few and far between. They 
seem to have made, s» far as we now recollect, no ap- 
preciable lodgment in the public mind of that day. 
Moreover, if they had been frequent, they would have 
operated unfavorably; for when acolonial statute was 
declared a nullity, was it not a decision by a crown 
court against the right of the colonies to make their 
own laws? The public sentiment of the time was jeal- 
ous of every thing that savored of irreversible official 
power, afraid of monarchy and titles of nobility; and 
would not the public inclination have been to keep 
power in the hands of the people and to deny to the 





. judiciary, or to any body of men, the right to annul 


that which the people, through their representatives, 
desired to attain by means of legislative enactments? 
Certain it is that, sooner or later, the doctrine would 
have come though there had never been a colonial 
charter in America. Written Constitutions were in- 
evitable when it was determined that there should be 
limitations set upon the powers of government. In 
what other way could the limitations be declared? 
And when Constitutions were made the supreme law, 
it was equally inevitable that sooner or later they must 
be brought to the only tribunals whose office it was to 
interpret and authoritatively declare the meaning of 
thelaw. But it is not unlikely that the forthcoming 
work of the late Brinton Coxe will throw new light 
upon the subject and modify present conclusions. 
That the American doctrine of which Americans at 
this day are justly proud has its disadvantages, and 
that it is to be kept rigorously within judicial limits, 
Prof. Thayer shows in a few brief but forcible para- 
graphs. The growing incapacity of our legislative sys- 
tems to confront the increasing needs of modern civili- 
zation, the settled distrust in the public mind of the 
integrity and wisdom and common sense of all legisla- 
tive bodies, State and national, inclines the public to 
lean more and more upon the judiciary, beseeching 
them, as it were, for the annulment of laws which 
should never have been made. Conversely, our pro- 


fessional legislators, as they may be termed, are grow- 
ing) rapidly in the faith that nothing is iniquitous 





which is constitutional. Bryce was struck with the 
“singular result” in America that our Legislatures 
are “‘very largely occupied in purely legal discus- 
sions.” ‘Legal issues,” he says, ‘‘are apt to dwarf 
and obscure the more substantially important issues 
of principle and policy.” To many good citizens the 
views of Prof. Thayer upon this point will be unpala- 
table food for thought, but that they should be thought 
over no one can doubt.—The Nation. 


—_e————. 


DESIGNATION OF JUSTICES. 


OVERNOR FLOWER has designated Charles F. 
Brown, a justice of the Supreme Court of the Sec- 
ond Judicial District, to be presiding justice of the 
General Term of the Supreme Court for the Second 
Department, in the place of Judge Joseph F. Barnard, 
whose term of office will expire December 31. Judge 
Brown was formerly a member of the Court of Ap- 
peals, Second Department. 

The governor re-designated Judge Merwin of the 
Fifth Judicial District as associate justice of the Gen- 
eral Term of the Supreme Court for the Fourth De- 
partment. 





SHOOTING A BURGLAR. 
"THE story told of a great man and very learned judge 
is related by an ear witness, to the following ef- 
fect: Mr. Justice Willes was asked: “If I look into 
my drawing-room and see a burglar packing up the 
clock, and he cannot see me, what ought I to do?’’ 

He replied, as nearly as may be: ‘‘ My advice to you, 
which I give as a man, as a lawyer, and as an English 
judge, is as follows: ‘In the supposed circumstances, 
this is what you havea right to do, and I am by no 
means sure that it is not your duty to do it. Take a 
double-barrelled gun, carefully load both barrels, and 
then, without attracting the burglar’s attention, aim 
steadily at his heart, and shoot him dead.’’—London 
Saturday Review. 





THE JUDICIARY STILL SAFEST AND BEST. 
| or death of Judge E. C. Billings, following upon 

that of Judge Bond, removes almost the last of 
the Union judges appointed by President Grant. If it 
was feared that the groups on the Federal benches cre- 
ated at that time would not prove altogether satisfac- 
tory, there were special reasons for the apprehension. 
The reconstruction period was sometimes associated 
with doubtful politics, the politics gathered doubtful 
men, and the doubtful men were supposed to have 
more than they should well have had to do with judi- 
cial selections. It is therefore all the more agreeable 
to say that what were often called the Grant judges 
upon the whole turned out very well. Several reasons 
may account for the pleasant result. The choice for 
the position was more carefully and fortunately made 
than many persons suspected. The material of the 
judges was composed of better men than numbers 
made haste to assume, without knowing much about 
it. In the next place, as is apt to turn out, particularly 
in judicial trusts, responsibility has a sobering and 
conservative effect. The United States profited by this 
tendency in this highly important branch of the ad- 
ministration of affairs, the definition and execution of 
justice. It is as true now as it ever has been since the 
foundation of the government that the judges, with an 
exception here and there, hold fast the anchor of 
safety of the people.—Brooklyn Eagle. 
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THE SEVEN AGES OF A LAWYER. 


HE Baltimore Sun of the 16th instant says: The an- 

nual dinner of the University Debating Society of 
the Law Department of the University of Maryland 
was held last night, in the hall of the university, on 
Lombard street. Among the toasts was ‘The Seven 
Ages of a Lawyer, with an Apology to Shakespeare,” 
response by Edward A. Uffington Valentine. This was 
the response: 


All the world’s a court, 

Where some are lawyers and some are lawed. 
And life’s an action to which all are parties; 
They get discharged and enter their appearance, 
And lawyers in their time play many tricks, 
Their acts being seven ages. 

First then the infant, 

The Joseph, Junior, of the lecture-room, 

For whose untutored eye is drawn aside, 

With graceful gesture of master hand 

And lucid illustrations apropos, 

The cumbrous drapery of words obscure. 

They show the naked beauty of the truth. 
Who learns his letters from the initials case, 
Cons o’er and o’er the horn-book of the law, 
Smith’s Leading Cases, wherein he is taught 
By the Six Carpenters to nail the facts 

And build with rule and saw a knowledge high 
Of trespass ab initio; to learn 

From Scott and Shepherd the important art 
Of throwing squibs which scorch his legal brethren, 
And blind them in the practice of their trade, 
And lastly pick from out the poor sweep’s case 
Its gem of truth long hidden in the dust. 


Next, Simon, Senior, with his hasty step 

And mind well stuffed with legal provender 

Of rules and usages and State reports, 

Deeming his thesis an explosive bomb, 

Which, when he’s fired it off, will surely shatter 
The many crying errors of the law, 

A nostrum for the cancerous spots that gnaw 
The breast of Justice ‘neath her mantle’s fold, 
Who dreams in him the soul of Webster dwells; 
Though yet inglorious and to fame unknown, 
Who pines impatient for the day to come 

When he may, like an eagle, spread his wings 
And mount to glory in the legal skies, 

And from his sheepskin gain a golden fleece; 
Whose moot-court case is a momentous thing, 
Fraught with great issues and the bays of fame. 
There, with a disputatious flood of words, 

He beards the judge on points of evidence, 

And sweeps with tongue persuasive all before him, 
Unconscious that he uses borrowed Brougham, 
Till to the seeming vision of his eye 

The law school melts into a forum vast, 

Where wondering crowds hang breathless on his words. 
Next, Lewis Lawyer, newly dubbed B. L., 

Who sighs like furnace that is full of coke, 
While clients that were looked for never come, 
Whose only suits are those the tailor brings. 


The next, Charles Counsellor, adorned with scars, 
Won lawfully in midst of wordy wars, 

The wily soldier of the legal field, 

Followed by witnesses that swear strained oaths; 
Jealous of others, ready and quick in quarrel, 
Seeking to win a judgment even against 

The cannon's mouth; calling his rival brother, 
But oftener cozening him. 


Next, Mr. Justice, 

Raised to the pleasant woolsack’s high degree, 
In awe-inspiring wig and sable gown, 

With solemn verdict and an eye severe, 

With fair, round belly and his purse well lined. 
Sixth Age—The judge retired at his club, 
Taking his comfort in his easy chair, 

Mellow with many years and good old port, 
Much given to speech and seasoned anecdote, 
And wit and repartee of bench and bar, 





And graphic scenes of legal days gone by, 

On whom prosperity and honor smile, 

While time and he together play the rubber 
Of life’s long game of many tricks and suits, 
Last scene of all, and that grim goal 

Where Death, the sheriff, waits to serve his writ 
Of summons to that higher-record court 
Where all our deeds are filed, titles searched, 
By the impartial eye of the Great Judge, 

For him who's kept the sword of justice clean, 
And helped to make the bulwark of the law 
Fit for the sentinel tread of peace, for him 
No more oblivion waits, but being dead, 

Yet will his voice in after ages speak 

In code and valued volume of the law, 

And monuments of honor to the mind, 

Like Taney’s image, seated in the square, 
Which inspiration speaks from lips of bronze, 
To e’en the humblest wearer of the coif, 

A sampler to inflame and imitate, 

Bidding us wield our weapons for the right, 
And struggle nobly, for the end is well. 





CORRESPONDENCE. 


Kentucky LOTTERIES PRONOUNCED ILLEGAL. 
Editor of the Albany Law Journal: 

The Court of Appeals of Kentucky to-day handed 
down an opinion which gives the deathblow to lotter- 
ies in this State. The decision was rendered by Chief 
Justice Bennett, without dissent. 

The appeal tothe Court of Appeals was from the Law 
and Equity Court of this city. Two cases were deci- 
ded in the lower court upon writs of prohibition sworn 
out by the attorney-general. In one case, that of the 
Henry College lottery, which is of comparatively little 
importance, as the charter would soon expire, the 
court holds that under the new Constitution it had no 
right to operate. 

The second case was that of the Frankfort lottery, 
the big concern which has been doing a land-office 
business in Kentuoky for years. The defense was that 
the present owners of the franchise acquired owner- 
ship by purchase from the original grantees, and 
thereby came possessed of a vested right which could 
pot be interfered with. The lower court sustained this 
view, but the Court of Appeals in its decision holds 
that no vested right existsi:: contravention of the con- 
stitutional provisions upon the subject. 

The local managers of the company are dazed. Their 
charter does not expire until 1926. The decision means 
a big loss to them, and an end of lotteries in Ken- 
tucky. 

In his opinion, Chief Justice Bennett said, among 
other things: “ It is contended that the subject of the 
appellant’s contract right is res adjudicata by this 
court. It is sufficient to say that the State had no con- 
stitutional right to contract its police powers away. 
Consequently the appellant made his purchase of the 
franchise subject to the right of the State to repeal it, 
and the decision of this court that the appellant’s pur- 
chase of the franchise by the authority of the Legisla- 
ture created a contract that could not, under the Fed- 
eral Constitution, be revoked, having been virtually 
overruled by the Supreme Court of the United States, 
destroys the contention res adjudicata, and while the 
judge of the court below was loyal to this court in fol- 
lowing the opinions heretofore rendered, we must af- 
firm the judgment in the Henry College lottery case 
and reverse the judgment as to the Frankfort lottery, 
and remand the case for further proceedings in oom 
formity with this opinion.’’ 

The lower court's judgment in the old Henry College 
case was against the lotteries, while in the more im- 
portant Frankfort case it was in their favor. Hence, 


the present action is in both instances favorable to the 
State. R. C. J. 
LOUISVILLE, Ky., Dec. 16, 1893, 
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Tat DANGER OF MARRYING A WIDOW IN OLDEN 
TIMES. 


Bditor of the Albany Law Journal: 

I noticed in your issue recently a notice relating to 
a curious legal myth that if a woman brought any 
thing to a man be was liable forher debts. I send you 
the following extract from an address delivered by 
Judge C. K. Field at the centennial celebration at New 
Fane, Vt., which is quoted in the History of the Joy 
Family, filed in the State Library: 

“By a strange twist of law it was supposed by our 
ancestors that whosoever married a widow who was 
administratrix upon the estate of her husband repre- 
sented insolvent and should thereby possess himself 
of any property or thing purchased by the dead hus- 
band, would become an execuior de son tort and would 
thereby make himself liable to answer for the goods of 
his predecessor. Major Moses Joy became enamored 
of Mrs. Hannah Ward, widow of William Ward, who 
died insolvent in 1788, of whom Mrs. Ward was admin- 
istratrix. To avoid the unpleasant penaliies of the 
law on the morning of her marriage with Major Joy, 
Mrs. Ward placed herself in a closet with a tire-woman, 
who stripped her of all her clothing, and when ina 
perfectly nude state she thrust her fair proud arm 
through a diamond hole in the door of the closet and 
the gallant widower clasped the hand of the buxom 
widow and was married in due form by the jolliest 
parson in Vermont. At the close of the ceremony the 
tire-woman dressed the bride in a complete wardrobe 
which the major had provided and caused to be de- 
posited in the closet at the commencement of the cere- 
mony. She came vut elegantly dressed in silk, satin 
and laces and there was kissing all around.” 

FRANK W. THOMAS. 


Troy, N. Y., Dec. 19, 1893. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CoNTRIBUTORY NEGLIGENCE—OCONFLICT OF LAWS— 
EVIDENCE.—In Slaughter v. Metropolitan Ry. Co., de- 
cided in the Supreme Court of Missouri, in May, 1893 
(27S. W. Rep. 760), the defendant having pleaded that 
by the laws of the State in which the injury was re- 
ceived by the plaintiff, the latter was guilty of con- 
tributory negligence, the plaintiff was permitted to 
Tead a statute of such foreign State, adopting the com- 
mon law, and also several decisions of the Supreme 
Court of that State. It was held, that since the com- 
mon Jaw prevailed in that State, as in Missouri, it was 
for the court to declare the law of the case, and it was 
error to permit such decisions to be read without in- 
structing the jury as to the purpose for which they 
were introduced, and that it was the duty of the jury 
to look to the court for the law applicable to the case. 


CRIMINAL EVIDENCE — PHOTOGRAPHS.—On a trial 
forlarceny of money from a bank, alleged to have 
been committed by defendant and two confederates, 
photographs of men recognized by the bank officials as 
being the ones who were in the bank when the rob- 
bery was committed, one of which is a likeness of de- 
fendant, and the other two of which are likenesses of 
persons recognized by others as his companions on the 
day of the robbery, are admissible in evidence, with- 
oat preliminary proof that the photographs are cor- 
rect representations of defendant and his confed- 
erates. Commonwealth v. Conners (Penn.), 27 Atl. 
Rep. 366. 


CRIMINAL LAW—CONFESSIONS.—In State v. Drake, 
decided in the Supreme Court of North Carolina, in 
October, 1893 (18 S. E. Rep. 166), it was held that where 
an officer holds out a hope to a prisoner whom he is 
taking before the examining magistrate that a confes- 





sion may lighten the punishment, and the magistrate, 
after committing the prisoner, admonishes him to tell 
the truth, if he tells any thing, a confession made by 
the prisoner while being conveyed from the magis- 
trate’s office to the jail by the same officer is, in the 
absence of any showing that the influence previously 
exerted had been removed, is inadmissible in evidence, 
though no inducement was held out to him when the 
confession was made. 





DANGEROUS PREMISES—FIREMEN—BUILDING ORDI- 
NANCE.--A fireman in the course of his duty goes on 
the roof of a building on fire as a mere licensee, and not 
as of right or by invitation of the owner. The owner of 
a business building, reasonably safe for the ordinary 
purposes of commerce, is not obliged to strengthen 
it against extraordinary emergencies, such as the ad- 
ditional strain caused by throwing large quantities of 
water on the merchandise therein to check a fire. A city 
ordinance made it unlawful to build or keepany un- 
safe building within the city, and required the owners 
to make such building safe within twelve hours after 
notice from the chief fire engineer; any building likely 
to fall or take fire being deemed “‘ unsafe * within the 
meaning of the ordinance. Held, that the ordinance 
was designed to protect citizens and persons on business 
from the danger of falling buildings and the city from 
that of fire, and did not regard the safety of firemen 
working at a fire. Woodruff v. Bowen, 34 N. E. Rep. 
1118. 


TRAPDOOR.—In Pelton v. Schmidt, decided in 
the Supreme Court of Michigan, in October, 1893 (56 N. 
W. Rep. 689), it was shown that a teamster, after de- 
livering merchandise at the back door of a store, 
started toward the desk for a receipt, and fell through 
an open trapdoor. It was held that the proprietor was 
not liable for the injuries, it not appearing that there 
had been any express or implied invitation to the team- 
ster to pass to the desk, but that it was the custom of 
truckmen to make their presence known by calling, 
when no one was at the door. 





HABEAS CORPUS—ERRONEOUS CONVICTION.—The fact 
that on aprosecution for wilful murder, with malice 
aforethought, there was merely a verdict of guilty, 
without specifying any degree, on which verdict de- 
fendant was sentenced to imprisonment for life, does 
not authorize his discharge ou habeas corpus, there be- 
ing no jurisdictional defect. Jn re Eckart (Wis.), 56 
N. W. Rep. 375. 


HusBAND AND WIFE—ESTATE BY ENTIRETIES.—A. 
conveyance of land to husband and wife during cov- 
erture, each of whom pays one-half of the purchase- 
money, vests in the man estate by entireties; and where 
on a sale of the land so held, they take in their joint 
names an obligation for the purchase-money, the pre- 
sumption is that they intended to hold the latter as 
they did the former, and on the death of either the 
survivor becomes the sole owner, and the administra- 
tor of the deceased has no rigat therein. /n re Bram- 
berry’s Estate (Penn.), 27 Atl. Rep. 405. 


PoLicy—‘‘ ANY THING ACCIDENTALLY INHALED.” — 
A policy of accident insurance provided that it did not 
insure against death or disablement “‘ arising from any 
thing accidentally taken, administered or inhaled, con- 
tact of poisonous substances, inhaling gas, or any sur- 
gical operation,” etc. The insured died from acci- 
dentally inhaling illuminating gas, which accidentally 
escaped intoaroom in which he was sleeping in a 
hotel. Held, that the case came within the first por- 
tion of the exception, ‘“‘any thing accidentally in- 
haled,”’ and that defendant therefore was not liable. 
Menneilly v. Employers’ Liability Assur. Corp., Lim. 
(N. Y. Sup. Ct.), 54 N. Y. State Rep. (Nov., 1893) 780; 
25 N. Y. Supp. (Nov. 9, 1893) 230. 
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NOTES. 


66 T= sentence ia that ye be hanged,” said a Welsh 
judge to a poor criminal, ‘‘and I hope it may 
prove a warning to you.’’—Tid-Bits. 


Chief Justice Fuller, in a late case, scored counsel 
for observations “lacking in the courtesy and tem- 
perance of language due from the members of the 
bar, and as such, obnoxious to animadversion.” A pol- 
ished but cutting rebuke. 14 Sup. Ct. Rep. 5. 


An Oklahoma merchant carelessly allowed a few cas 
tor beans to get mixed with his oats. He probably 
thought nothing of it at the time, and sold the oats to 
a stable-keeper. Several of the horses to which the 
grain was fed sickened and died. Veterinary surgeons 
said it was the result of eating the castor beans. The 
stable-keeper sued for damages and the careless grain 
dealers were compelled tu pay $550. 


At Allentown, Penn., Mrs. Annie Weaver sued Enos 
Ritter for estranging from her the affections of her 
lover, Mathias Hauser, by telling him that she had 
struck the late Mr. Weaver with her fist when he was 
on his death-bed. Upon the trial Hauser testified that 
while he had courted Mrs. Weaver, there had been no 
definite engagement between them, and of course no 
fixing of the happy day. The plaintiff. being put upon 
the witness-stand, admitted that this was so. The 
judge promptly ordered a nonsuit. 


The slang phrase, ‘‘ pulling a ley,’’ was defined by the 
Berks County Court the other day. In the divorce case 
of Lewis W. Yocum against his wife, a letter written 
by the latter was produced, in which she told her hus- 
band if he wanted his *‘ leg pulled"? she would do it. 
The question was asked, what was meant by ‘pulling 
aleg?” J. H. Jacobs, counsel for the defense, said it 
meant to get money from another without giving an 
equivalent. The court acq’ -sced in this definition of 
“ leg-pulling.”—Reading (Penn.) Dispatch. 


A London correspondent says it is not uncommon 
for judges to sleep while presumably ‘“‘hearing’”’ a 
case. On one occasion, recently, a well-known judge 
went to sleep several times while hearing one case. 
On the first occasion everybody laughed broadly. 
However, one of the barristers banged the seat, and so 
succeeded in awaking his lordship. Later on, the same 
thing happened. Violent coughing and the throwing 
about of law-books had to be resorted to before the 
case could be gone on with.—Canada Law Journal. 


In the course of a speech made in a recent case tried 
in the Mayor's Court, counsel told this anecdote of a 
learned judge who used to sit not mors than a hun- 
dred miles from the Guildhall. The cace he was try- 
ing was against a railway company for the loss of a bag. 
After a somewhat lengthy hearing, the judge summed 
up to the jury thus: ‘“‘ Gentlemen, the plaintiff claims 
damages for the loss of his bag against the company. 
They are always losing bags; they lost mine when I 
was on circuit. Consider your verdict.’’ They did, and 
found it very easy to arrive at a conclusion.—London 
Law Journal. 


A gentleman in Georgetown writes that he has the 
names of all four of his grandparents, all cight of the 
third generation, all sixteen of the fourth, the first 
names of all thirty-two of the fifth generation and last 
names of all but two, all but ten or twelve of the sixty- 
four of the sixth generation, and all but twenty-four 
of the next, making almost two hunc re-% and twenty 
out of a possible two hundred and twanty-five of 
eight generations. He hasalso about six of the eighth 
generation buck; and he has many of still more dis- 
tant generations. His own name runs back unbrokenly 
to the year 1066—thirty-two generations. 





Down in South Carolina (said the Hon. W. J. Tal. 
bert in a recent speech in the House) there was a man 
who hired a lawyer to conduct a case in court. Asthe 
lawyer was not talking exactly to suit him, he got up 
to make a few remarks himself. The judge, of course, 
made him take his seat. He got up again, and the 
judge made him take his seat again. A third and fourth 
time this happened, and finally the old farmer got up 
and said: ‘Well, Judge, if you wont let me talk, 
wont you let methink?” ‘Why, certainly,”’ replied 
the judge. ‘* Well, Judge,’ hesaid, ‘I think you and 
all these lawyers are a set of damned rascals.” 


The importance of correct spelling is illustrated bys 
story told by an Australian paper. A Scandinavian 
named Ole Baumgartz, who is established in Australia 
as a schoo]master, was astonished and outraged one 
day by the receipt of the following missive: ‘‘ Old Boom 
guts is queer. ‘Cur, ass, you are a man of no legs, i 
wish to inter my bowie in your skull!” A conference 
was held, and the writer, a;newcomer, was visited bya 
body of inhabitants and asked indignantly to read his 
letter aloud, and say what he meant by it. He 
read: “Ole Baumgartz, Esq. Sir: As you area 
man of knowledge, I wish to enter my boy in your 
school.”’ 


“Devil's advocate” is a vulgar Italian nickname for 
the opponent in a cause of canonization before the 
sacred congregation at Rome. He is one of the advo. 
cates of the Papal Curia. He is appointed to this task 
and is sworn to do his duty. It is an honorable duty. 
There is nothing disgraceful in his contention that the 
proponent must strictly prove the virtues of the person 
under discussion and that the sacred congregation 
must weigh all that can be said against him. But, as 
he often succeeds in preventing the canonization of a 
person whom the populace delights to honor, his office 
is not popular and he is familiarly called the ‘‘ Devil's 
advocate.” 


The counsel of two men just convicted of violating 
the Sunday Jaws of Maryland announce that they will 
take the case to the highest State court, and, if the de- 
cision there is adverse, to the Supreme Court of the 
United States, where they will base an argument in 
favor of their clients upon the first amendment to the 
Constitution. We hope they will do so. The final decis- 
ion of the question is highly desirable, though its conse- 
quences, if favorable to the defendants, will have a far- 
reaching effect, as Jews and religious anbelievers gen- 
erally will then be enabled to carry on business on 
Sunday as though there were no laws upon the subject. 
This in the end will break down all protection for Sun 
day and thoroughly Europeanize the day.—Christian 
Advocate. 


To whom does a private letter belong when once it 
has been mailed? According toa judgment just ren- 
dered by the British courts of justice it is to the post- 
office, in which the ownership is vested until its de- 
livery to the addressee. It was a failure to appreciate 
this fact that led to the case which has resulted in this 
decision. A chemist at Preston having written a let- 
ter and mailed it, wished to get it back. With that 
object in view he went to the post-office, specified the 
address on the envelope, pretended that he desired to 
send it by special delivery, at the same time putting 
down sixpencs as the payment of the extra postage. 
Deceived by these proceedings the clerk hunted up and 
produced the letter to have the sixpenny stamp stuck 
on. No sooner did the writer get hold of the letter 
than he tore it to fragments, asserting that he had & 
right to do what he liked with his own property. 
view of the matter however was not accepted either by 
the post-office department or by the courts, aud he 
was fined $25 for his offense. 
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4¢ (\F making many books there is no end; and 

much study is a weariness of the flesh,” 
said the Preacher, the son of David, King in Jeru- 
salem, nearly three thousand years ago. This is 
certainly true of law books now, and especially in 
this country, of books relating to the Constitution. 
But the library is like an omnibus or a street car — 
there is always room for one more. Hon. George 
S. Boutwell of Massachusetts is about to give tu the 
world a book to be entitled ‘‘The Constitution 
of the United States at the end of the First Cen- 
tury.” The publishers are to be D. C. Heath & Co., 
of Boston. The volume will contain the organic 
laws of the United States, to-wit: The Declaration 
of Independence, the Articles of Confederation, the 
ordinance for the government of the territory north- 
west of the river Ohio, the Constitution, and the 
Articles of Amendment. Under each of the organic 
laws and under the several paragraphs of the Con- 
stitution, the decisions of the Supreme Court which 
elucidate the text are to be cited by name and by 
reference to the volumes in which the cases are re- 
ported at length. Then will follow an historical 
chapter in review of the steps which led to the 
Declaration of Independence, a chapter on the 
Articles of Confederation, a chapter on the ordi- 
nance for the government of the territory north- 
west of the river Ohio, and a short chapter on the 
preamble to the Constitution. The main part of 
the work will be embraced in the reprinting of those 
articles and clauses of the Constitution which have 
been interpreted by the Supreme Court, with an 
analysis of the leading or controlling cases which 
illustrate each section or clause. It is Mr. Bout- 
well’s purpose to present the Constitution as it has 
been judicially interpreted, and in a manuer so 
concise that a knowledge thereof may be obtained 
by students and by the legal profession without ex- 
tensive and laborious research. Chief Justice Wil- 
liam A. Richardson, of the Court of Claims, has 
said concerning this book aud Mr. Boutwell’s fit- 
ness for doing it: ‘‘I doubt if there be another per- 
son so well fitted forthe work. His long experience 
in public affairs of the United States has prepared 
him for just such an undertaking. The ground has 
never before been exactly covered, and it is there- 
fore a new field.” Mr. Boutwell was born in 1818, 
and his interest in public affairs covers nearly three- 
quarters of a century. A member of the State 
Legislature of Massachusetts in 1842; governor of 
the State in 1851; member of the State Constitu- 
tional Convention in 1853; commissioner of internal 
revenue in 1862; member of Congress from Massa- 
chusetts from 1862 to 1868, and during that time a 
leader of the House of Representatives; secretary 
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of the treasury from 1869 to 1873; in 1873 chosen 
United States senator to fill the vacancy caused by 
the death of Henry Wilson; and in 1877 appointed 
by President Hayes to codify and edit the statutes at 
large, — he has had an unusual opportunity to become 
familiar with the organic laws of the United States; 
and his book, being the latest on the subject, ought 
to be the best. 

In reading the various treatises on the law of 
personal property, it is curious to note the different 
views of text-writers on the fraudulent mingling of 
goods. Mr. Bishop in his work on Non-Contract 
Law (§ 938), declares the correct doctrine to be that 
‘*where the owner of goods wrongfully mixes them 
with another’s, so that they cannot be identified 
and separated, he thereby relinquishes them to the 
other, and is entitled to no part of the intermixture ; 
for he can derive no advantage from his wrong, and 
the party without fault is under no duty to surrender 
any of his goods to prevent loss to the tort feasor. 
But where the goods are distinguishable, or the in- 
termingling occurred without the owner’s fraud or 
fault, he will be protected in such way as the cir- 
cumstances permit. Thus, if the logs of two owners 
become innocently intermingled past identification, 
each may have his. proportion of the lumber they 
produce; or if for storage the grain of different 
people is by the warehouseman put together pursuant 
to a usage not objected to, the mass will be treated 
by the law as their common property, owned in pro- 
portion to their respective deposits, in which pro- 
portion they must severally sustain the loss from 
any shrinkage, and after the shares of all but one 
have been withdrawn, the latter owns the remainder 
in severalty, and he can hold it against the ware- 
houseman and his transferees so long as it can be 
identified. Views have occasionally been expressed 
in some measure differing from these, but the author 
submits that this statement of the doctrine embodies 
the true reasoning of the law, and the result of, at 
least, the better considered authorities.” Judge 
Cooley however'in his work on Torts, 53, 54, says: 
‘Even if the commingling were malicious or 
fraudulent, arule of law which would take from the 
wrong-doer the whole, when to restore to the other 
his proportion would do him full justice; would be 
a rule wholly out of harmony with the general rules 
of civil remedy, not only because it would award to 
one party a redress beyond his loss, but also be- 
cause it would compel the other party to pay, not 
damages, but a penalty. The infliction of penalties 
by way of civil remedy is not favored in the law; 
on the other hand, the law inclines against them, 
construing contracts so as to avoid them, and in 
many cases giving relief against them in equity 
where the parties have expressly stipulated for them. 
Therefore, the law in these cases does justice be- 
tween the parties as nearly as, under the circum. 
stances, is practicable, by dividing between them 
the commingled mass according to their respective 
proportions. Nor is this method of arranging their 
interests limited to the cases in which the com- 
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mingled mass is exactly the same with the separate 
parcels, It is sufficient that it is practically the 
same, so that the separation of that which is 
equivalent in quantity or measure will give to the 
party whose property has been wrongfully taken 
that which is substantially equivalent in kind and 
value. This rule has been applied to the case of 
quantities of saw-logs, belonging to different par- 
ties, but commingled together; and it is held that 
to give the party whose logs are lost the option of 
taking from the mass an equivalent in quantity and 
quality, or of demanding the value is all that in 
justice he can require.” In Smith on the Law of 
Personal Property the subject is interestingly dis- 
cussed under the subject of ‘‘ Materials of one per- 
son united to the materials of another.” The author 
(p. 69) points out the case of Silsbury v. Me Coon, de- 
cided by the New York Court of Appeals, as de- 
claring the true doctrine, concluding with the 
statement that a person cannot acquire title by a 
wilful tort, as against the true owner, that this is 
not only just in itself and in harmony with the 
general doctrines and spirit of the law, but is sanc- 
tioned by numerous adjudications. 


A select committee of Parliament has been in- 
quiring into the law and practice of coroners’ in- 
quests in England. Among others who gave evi- 
dence was Mr. George Collier, deputy coroner for 
Southwest Middlesex and secretary of the coroners’ 
society, who, among other things, thought that the 
public safety required that no deaths should be 
registered, unless the informant produced to the 
registrar a certificate of a certified medical practi- 
tioner stating the cause, and that no order for burial 
should be issued by the registrar, unless such death 
certificate was produced. It would, in the witness’s 
view, be an advantage to the coroner to have an in- 
dependent medical man to examine into the cause 
of death in doubtful cases. Dr. H. Nelson Hardy, 
police surgeon at Dulwich, was frequently called to 
deaths of a suspicious nature. Five per cent of the 
deaths were not certified, or if certified, the true 
cause of death was notgiven. Whilst the coroner’s 
inquiry might be satisfactory to the jury and coroner, 
the verdict of ‘‘ death from naturai causes” or ‘‘ by 
the visitation of God” did not give the real cause 
of death. Coroners’ inquiries were often nothing 
but a farce. To show the loose way iz which cer- 
tificates were granted, witness quoted cases attended 
by him in which he refused to give certificates, but 
where certificates had been obtained from persons 
who had not been in attendance fora long time and 
were accepted by the registrar. Witness would 
suggest that in all cases where death was not certi- 
fied by a qualified medical man, the matter should 
be referred to the police surgeon of the district for 
investigation. 


Under the Penal Code of the State of New York, 
a person has the right to direct the manner in 
which his body shall be disposed of after his death, 
and also to direct the manner in which any part of 








his body, which becomes separated therefrom dur- 
ing his life-time, shall be disposed of. Except in 
the cases in which a right to dissect it is expressly 
conferred by law, every dead body of a human 
being, lying within this State, must be decently 
buried within a reasonable time after death. Where 
the owner of some estate dies, the duty of burial is 
upon the executor. Patterson v. Putterson, 59 N, 
Y. 583. Strictly speaking there is no right of prop- 
erty ina dead body. Mutter of Beekman Street, 4 
Bradf. 503. But it is the husband’s right and duty 
to bury his deceased wife (Patterson v. Patterson, ut 
supra) ; and even where no such duty exists, as in 
the case of an infant widow burying her husband, 
the law so far recognizes the former relationship of 
husband and wife that it will enforce a contract 
made by the wife for the burial of her husband. 
Chappell v. Cooper, 3 M. & W. 259. The New York 
Penal Code does not impair any right to carry the 
dead body of a human being through this State, or 
to remove from this State the body of a person 
dying within it, for the purpose of burying the 
same elsewhere. The right to dissect the dead 
body of a human being exists in the following cases: 
(1) In the cases prescribed ty special statutes; (2) 
Whenever a coroner is authorized by law to hold 
an inquest upon the body, so far as such coroner au- 
thorizes dissection for the purposes of the inquest, 
and no further; (3) Whenever and so far as the 
husband, wife or next of kin of the deceased, being 
charged by law with the duty of burial, may au- 
thorize dissection for the purpose of ascertaining 
the cause of death, and no further; (4) Whenever 
any district attorney in this State, in the discharge 
of his official duties, shall deem it necessary, he 
may exhume, take possession of, and remove the 
body of a deceased person, or any portion thereof, 
and submit the same to a proper physical or chemi- 
cal examination, or analysis, to ascertain the cause 
of death, and the same shall be made on the order 
of any justice of the Supreme Court of this State, 
or the county judge of the county in which such 
dead body shall be, which order shall be made on 
the application of the district attorney, with or 
without notice to the relatives of the deceased per- 
son, or to any person or corporation having the 
legal charge of such body, as the court may direct. 
Said district attorney shall have power to direct 
the sheriff, constable or other peace officer in this 
State, or to employ such person or persons as he 
may deem necessary to assist him in exhuming, re- 
moving, obtaining possession of and examining, 
physically or chemically, such dead body or any 
portion thereof. The expense therefor shall be 4 
county charge, to be paid by the county treasurer 
on the certificate of the district attorney. See Pe 
ple v. Fitzgerald, 105 N. Y. 146. A person who 
makes, or causes or procures to be made, any dis- 
section of the body of a human being, except by 
authority of law, or in pursuance of a permission 
given by the deceased, is guilty of a misdemeanor. 


Illinois, through its Legislature, has ‘* created & 
new crime,” says an exchange paper — meaning 
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evidently, not that the crime did not exist, but that 
it is now legally recognized and defined in that 
State. It is the desertion of his wife and family 
by the husband and father—or the husband, if 
there are no children. Hitherto, in Illinois as in 
some other States, any base wretch could desert his 
family without any danger of imprisonment. He 
was guilty of no crime, and was safe from arrest; 
the most that could be done was to compel him to 
give up some of his money (if he had any) to pro- 
vide for his wife and children. Now, in Illinois, 
desertion of his family is made a felony, punishable 
with imprisonment at hard labor in the penitentiary. 
This isright. Reckless men may no longer, in Illinois, 
marry young women and then basely desert them as 
soon as they have tired of them. The law may not 
restore such guilty husbands to their forsaken 
wives, nor restore the lost love which never was 
true love, on the man’s part, as his conduct proves; 
but it will at least deter unprincipled fellows from 
marrying young women without first considering 
the legal aspect of the matter. Such a law would 
perhaps work well in other States. In the State of 
New York, a parent or other person having the care 
or custody, for nurture or education, of a child 
under the age of six years, who deserts the child in 
any place, with intent wholly to abandon it, is 
punishable by imprisonment for not more than seven 
years, Penal Code, § 287; People v. Naehr, 30 Hun, 
461; Bayne v. People, 14 id. 181. And persons who 
actually abandon their wives or children, without 
adequate support, or leave them in danger of be- 
coming a burden upon the public, or who neglect 
to provide for them according to their means; and 
persons who threaten to run away and leave their 
wives or children a burden upon the public, are de- 
clared to be disorderly persons. Code of Crim. 
Proc., § 899. Any such person may be arrested 
and required to give security that he will support 
his wife and children, and will indemnify the 
county, city, village or town against their becoming, 
within one year, chargeable upon the public; and 
in default of such security, he may be committed to 
the county jail or the penitentiary for six months 
at hard labor, 


Copyright in perpetuity exists in sume cases in 
England. Thus, the late Prof. Jowett of Oxford, 
bequeaths the perpetual copyright of his writings 
to Balliol College. It is clear from the references 
which have been made to this bequest that the ac- 
cepted notion was that every copyright is for a 
limited term, but the Law Times says that asa 
matter of fact a certain number of universities and 
colleges have for more than one hundred years pos- 
sessed the right of holding in perpetuity the copy- 
right of works bequeathed to them for educational 
purposes. This privilege was conferred by 15 Geo. 
III, chap. 53, and was originally confined to the 
universities of Oxford and Cambridge, the four 
universities of Scotland, and the colleges of Eton, 
Westminster and Winchester; but twenty-six years 
later an equal measure of justice was meted out to 
Trinity College, Dublin. The view of those who 





were responsible for the passing of this act was that 
the useful purposes with which authors gave to 
these universities and colleges the sole liberty of 
printing and reprinting their writings, and directed 
the profits to be applied to the advancement of 
learning, would frequently be. frustrated unless the 
right so granted was preserved and secured in per- 
petuity. The first section runs: ‘‘The said uni- 
versities and colleges respectively shall, at their 
respective presses, have forever the sole liberty of 
printing and reprinting all such books as shall at 
any time heretofore have been or (having not here- 
tofore been published or assigned) shall at any time 
hereafter be bequeathed or otherwise given by the 
author or authors of the same respectively, or the 
representatives of such author or authors, to or in 
trust for the said universities, or to or in trust for 
any college or house of learning within the same 
* * * unless the same shall have been bequeathed 
or given or shall hereafter be bequeathed or given 
for any term of years or other limited term.”” This 
perpetual right is given however only so long as the 
works are printed by the universities or colleges at 
their own presses, and for their sole benefit, the 
privileges granted by the act becoming void upon 
any sale of the copyrights or delegation of the print- 
ing; but it is expressly provided that the universi- 
ties and colleges may ‘‘sell such copies so be- 
queathed or given as aforesaid in like manner as 
any author or authors may do.” The penalty for 
printing or publishing the books belonging to the 
universities and colleges, and for selling them 
knowing them to have been printed or published 
wrongfully, is one penny for every sheet found in 
the custody of the offender. Onc-half of the fine 
goes to the crown and the other half to the prose- 
cutor. The books themselves are forfeited to the 
house of learning owning the copyright, ‘‘ who shall 
forthwith damask and make waste paper of them.” 
But piracy cannot be punished unless every work is 
registered at Stationers’ Hall within two months 
after the bequest has become known to the head of 
the college. A special book is kept for entries of 
this kind, and may be inspected at any time. 


Lady Mabel Emily Louisa Brudenell-Bruce, sister 
of the first marquis of Ailesbury, was born in 1866, 
and though only twenty-seven years old, has had 
some unusual experiences. In 1887 she was raised 
to the rank of a marquis’s daughter by royal license, 
Now her name will be embalmed in the law reports. 
A cable despatch from London to the New York Sun 
tells the story of her attempt to compel a former 
lover, Captain Crosbie, to give back her love letters. 
She is probably sorry she asked for them, at least 
ina law court. In September, 1892, Crosbie saw 
in a newspaper an announcement of the marriage 
of Lady Mabel, to whom he had been engaged for 
several months. Next day he received a letter 
breaking off the engagement. The society papers 
printed reports that the match was broken off be- 
cause the captain’s motives were mercenary. Lady 
Mabel told the judge the same thing when she asked 
him to compel Crosbie to return her letters. Then 
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the captain’s lawyer read a few extracts from the The five judges of the Supreme Court of Appeals 


letters, which, he explained, were retained because 
they contained proof of the falsity of Lady Mabel’s 
charges. A few days befor her marriage to a Mr. 
Sievers she wrote to Crosbie: 

“T write you a tiny line about the settlement and I 
will not trouble you about money. In a few days ail 
will be done with and we shall be far from lawyers. 
We shall have about one hundred people witness our 
marriage. I have written in bed, as usual. No time 
to write to-morrow, as it is a case of church all day. 
To-morrow is the second time of the banns, and tiaat 
will be only three weeks, my darling, and then your 
bunny will be really yours, and she longs for the com- 
pany of another bunny.”’ 

Lady Mabel told the judge that she had no in- 
tention of marrying Crosbie when she wrote him 
this letter, which she confessed was a tissue of false- 
hoods. Mr. Justice Hawkins, one of the most 
prominent judges on the English bench, was in- 
dignant. He thus passed judgment upon both the 
moral and legal right of discarded lovers to retain 
their sweetheart’s letters: 

“There are some letters that every honorable, right- 
feeling man would desire to return; but when charges 
are made against bim, and when an engagement is 
broken off on the day before the lady’s marriage, and 
when, after that, there are paragraphs written in the 
society papers which are utterly discreditable, I con- 
fess that Lam not in any way surprised that the gentle- 
man should wish to keep these letters which show 
these statements to be unfounded. If any authority 
could be shown that the love letters should be given 
up, that might be another matter; but they could 
hardly be when the letters were written to a man by 
one who subsequently accuses him, and the very letters 
in question show the accusations not to be true.” 


The judgment was for the defendant, with costs. 
This is a newspaper report and may be inaccurate 
in some respects, but the main facts of the effort to 
recover the love letters, and the result are probably 
correct. When we receive the next batch of Lon- 
don law journals we shall see precisely what was 
said and done, and may have occasion to recur to 
the subject. The author of letters, whether they 
are literary compositions, familiar letters, or letters 
of business, possesses the exclusive copyright in 
them; and the addressee has but a limited right or 
special property in them, as a trustee cr bailee, for 
particular purposes, either of information or protec- 
tion, or of support of his own right and character. 
Folsom v. Marsh, 2 Story, 110; Woolsey v. Judd, 4 
Duer, 379. And see 2 Story Eq. Jur., §§ 944-49, 


The vacancy on the Superior Court bench at 
Montreal, caused by the appointment of Mr. Justice 
Wurtele to the Court of Appeal, has been filled by 
the appointment of Mr. J. 8S. Archibald, Q. C., and 
the new Circuit Court judgeships, at Montreal by 
the appointment of the district magistrates, Messrs. 
Barry and Champagne. The Montreal Legal News 


says that Mr. Archibald has been a hard-working 
and successful lawyer, and coming to the bench as he 
does with ripe experience, there is every reason to 
expect that he will be an efficient and capable 
judge. 





of Virginia and the eighteen circuit judges of that 
State will be chosen by the Legislature immediately 
after the Christmas holidays. Intense interest is 
manifested in the election ot the Supreme Court 
judges, whose terms of office are for twelve years, 
The present members of the Virginia Supreme 
Court bench are republicans, at least they were 
elected by the Legislature which was controlled by 
the Mahone-readjuster element, and which elected 
Riddleberger and Mahone United States senators, 
Of course none of these are candidates for re-elec- 
tion, although some of them, it is said, have voted 
the democratic ticket for the past two years at both 
national and State elections. The candidates for 
this bench are very numerous, at least twenty-five 
lawyers aspiring to the honors. A Richmond cor- 
respondent writes that there are three candidates 
who have been practically agreed upon for three of 
the five seats. These are Speaker R. H. Cardwell 
of the House of Representatives, Circuit Judge 
James Keith of Fauquier, and Major John W. Riely 
of Halifax county. 


Although the New York Legislature has removed 
most of the antiquated provisions relating to woman’s 
position before the courts, there is apparently need 
of further change before full justice is done. The 
Supreme Court, General Term, for the Fourth De- 
partment, recently granted a new trial to the New 
York Central Railroad Company in an action 
brought against it by an elderly woman who fell 
and injured herself on some ice which had formed 
from the overflow of one of the company’s water- 
tanks at Rome, N. Y. The woman was married, 
but for twelve years her husband had not lived with 
her, and she had supported herself and her children 
by cleaning and taking in washing. She sought to 
recover damages not alone for her sufferings, but 
also for the loss of time from her household work. 
The company’s lawyer asked the judge to charge 
that she was not entitled to recover for loss of time 
from household service, but that her husband, if 
any one, might recover damages for all loss of 
household services occasioned by the accident. The 
trial judge said that he would not charge in that 
way in that case, as the husband was not living 
with his wife. The General Term therefore reversed 
the judgment for the plaintiff, and the decision 
seems amply supported by authorities. The Legis 
lature might well change the rule in this respect in 
cases where the wife is self-supporting, and the hus- 
band does not contribute to the household expenses. 


The complications arising in Pennsylvania under 
the efforts of conveyancers to interpret the act of 
Assembly of May 19 of this year regulating the re- 
cording of deeds and fixing the time allotted by 
law for the making of such records, are about to be, 
passed upon by Judges Thayer, Arnold and Willsons 
of Common Pleas Court No. 4, in Philadelphia. 
The act in question requires that acknowledgments 
of deeds for the conveyancing of lands can only be 
taken by a notary resident in the county where the 
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lands lie, and that all deeds shall be recorded 
within ninety days of the making thereof, in 
default of which they shall be considered fraudu- 
lent. The matter will come before the court under 
a case stated, which has been agreed upon by the 
parties to the suit, and the court will be asked to 
either stamp the act as constitutional or unconstitu- 
tional. The suit in question, under which this in- 
teresting point is to be decided, is brought by Charles 
Davey against C. Wesley Ruffel. The facts agreed 
upon for presentation to the court are to the effect 
that on November 27, 1893, Davey agreed to sell to 
Ruffel a lot of ground in the city of Philadelphia. 
Davey tendered his deed to Ruffel, which had been 
executed on December 8, and which was acknowl- 
edged by Christopher Fallon, Jr., a notary residing 
in Wayne, Delaware county, and also produced his 
deed to the property, which was dated June 18, 
1888, but which had never been placed upon record, 
He got the property from the Elmwood Mutual 
Land Improvement Company. Ruffel refused to 
accept Davey’s deed because Notary Fallon, who 
made the acknowledgment, lived out of the county, 
and declared the bargain off, and asked that the 
contract for the purchase be rescinded upon the 
ground that Davey’s title to the property was not a 
marketable one, inasmuch as his deed to it coming 
from the Elmwood company had not been recorded 
within ninety days since the passage of the act of 
May 19, 1893. The decision will be looked for with 
great interest 


Few criminal trials in recent years have excited 
more interest than that of Alfred John Monson for 
the murder of young Lieutenant Hambrough, which 
has recently ended in Edinburgh. The accused was 
the tutor of the murdered man. On August 10, 
1892, Monson, Hambrough and a man named Scott, 
with several aliases, went rabbit-shooting in the 
woods of Ardlamont, an estate which Monson had 
leased. Monson got separated from the other two, 
Hambrough was found dead, shot in the head with 
Monson’s gun, which he had carried, and it was 
shown by the circumstances that the gun was dis- 
charged while at some distance from Hambrough. 
Scott disappeared and has not been heard of since. 
The evidence to connect Monson with the crime 
was entirely circumstantial and rested largely upon 
the supposed intimacy of Scott and Monson. The 
alleged motive was that Monson had taken out 
large policies on the life of the victim, the bene- 
ficiary being Monson’s wife. One or more policies 
were pending at the time of the shooting, and it 
was argued in Monson’s favor that if he had in- 
stigated the murder he would have waited until the 
policies were complete. The evidence for the 
prosecution seems to have been altogether insu‘i- 
cient, but instead of rendering a verdict of ‘not 
guilty” the verdict of ‘‘ not proven” was returned. 
This verdict is, we believe, peculiar to Scotland and 
is contrary to the principles which govern the ad- 
ministration of justice in other countries. A pris- 
oner is entitled to the benefit of every reasonable 
doubt and to convict upon circumstantial evidence 


it is essential to prove circumstances which are 
irreconcilable with any other theory than that of 
guilt. If, with every resource at its command, 
the government cannot prove the accused to be 
guilty, it seems but common justice to give hima 
verdict of ‘not guilty.” But this Scotch verdict 
in effect throws a cloud of suspicion upon the ac- 
cused and is in itself a severe punishment for a 
crime which the State has not absolutely proved 
that any one has committed. The cost of defend- 
ing Monson was £4,500. His advocate’s fee was 
£1,050. All the expenses were paid by Monson’s 
mother. 

—_— + 
EXTRADITION —HABEAS CORPUS—INDICT- 

MENT—VALIDI?TY OF, IMMATERIAL. 


TEXAS COURT OF CRIMINAL APPEALS, JUNE 23, 1893. 





PEARCE Vv. STATE. 

Where one is arrested on an executive warrant in extradition 
proceedings, the validity of the indictment under which he 
is charged by the demanding State will not be tried by 
habeas corpus. 


PPEAL from District Court, Taylor county; T. H. 
Connor, judge. 


Petition in habeas corpus by George A. Pearce for 
release from custody. The petition was denied, and 
petitioner appeals. 


Lockett & Joiner, Kirby, McKinzie & Kirby, and Leg 
gelt & Hardwicke, for appellant. 


R. L. Henry, Assistant Attorney-General, for the 
State. 


SIMPKINS, J. Relator was arrested on an executive 
warrant issued the 22d day of April, 1893, by the gov- 
ernor of this State, upon the requisition of the gov- 
ernor of Alabama, charging relator with embezzlement 
and theft. Upon the 28th day of April he presented 
his application to the Honorable T. H. Connor, judge 
of the forty-second judicial district, for.a writ of 
habeas corpus, praying for reason therein stated to be 
dis¢harged from custody. Upon hearing, the court re- 
fused the prayer of the relator, remanding him to the 
custody of the agent of Alabama who had him in cus- 
tody at the institution of these proceedings. Pending 
this appeal, relator was placed in the custody of the 
sheriff of Taylor county. 

Relator attached as Exhibit A to his petition a 
copy of the executive warrant, which recites that 
George A. Pearce stands charged by indictment with 
the crime of embezzlement and grand larceny com- 








mitted in Alabama, and the defendant bad taken ref- 
uge in the State of Texas, and that the governor of 
Alabama, in pursuance of the Constitution and laws of 
the United States, had demanded that he, the governor 
of Texas, cause said fugitive tv be arrested and deliv- 
ered to P. D. Dorlan, who was duly authorized to re- 
ceive him, etc. Petitioner further attached as Exhib- 
its B and ©, copies of the indictments presented to the 
goverpor of Texas by the said executive of Alabama, 
duly certified to by the clerk. In the return of the 
writ of habeas corpus by the said agent, and by the 
sheriff of Taylor county, the same exhibits are made; 
also the requisition of the governor of Alabama, stating 
that it appeared by the annexed copy of the indict. 
ment, duly authenticated in accordance with the laws 
of the State, that George A. Pearce stands charged 
with the crime of embezzlement and grand larceny 
committed in the county of Mobile, and it has been 
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represented to him that he had fled from the justice 
of that State, and taken refuge in the State of Texas- 
Also as exhibits to the return of the authorization of 
said Dorlan as agent. There were two indictments so 
certified, each beginning as follows: “State of Ala- 
bama, Mobile county. City Court of Mobile, February 
term, 1889. The grand jury of said county charge that 
before the finding of this indictment, George A. 
Pearce, an officer or agent of the Planters’ and Mer- 
chants’ Insurance Company,” etc., and concluding 
“against the peace and dignity of the State of Ala- 
bama.”’ The first indictment contains three counts 
charging embezzlement and grand larceny of $30,000, 
the property of said company. The second indictment 
contains fifteen counts, charging embezzlement and 
grand larceny of eighteen State bonds of the denomi- 
nation of $1,000 each, the property of said company. 
But outside of the marginal statement of venue, and 
the allegation of the crime being committed before the 
finding of the indictment, there was no time or venue 
laid in the indictment. 

The relator insists on being discharged, because there 
was no indictment pending against him in Alabama or 
elsewhiere which would authorize his extradition; (1) 
that the so-called “indictments” were insufficient to 
authorize such a proceeding, because it was not alleged 
that said offenses were committed in the State of Ala- 
bama, and in violation of her laws; (2) that said in- 
dictments were wholly void, in that no time or place 
were laid therein, and it did not appear where said of- 
fenses were committed, nor that the said offenses were 
not long since barred. Relator further showed that 
he had been a citizen of Texas for more than three 
years, and his whereabouts were known to interested 
parties in Alabama, and he asked leave to make proof 
under the statute of limitations, presumably of Texas. 

It may be considered as the settled doctrine of the 
courts that a prima facie case is made out against the 
relator where the returns of the writ of the habeas cor- 
pus or. the exhibits filed with the petition show (1) a 
demand or requisition for the prisoner made by the 
executive of another State from which he is alleged to 
have fled; (2) a copy of the indictment found, certified 
as authentic by the executive of the demanding State; 
(3) the warrant of the governor of the asylum State 
authorizing the arrest. When these facts are made to 
appear by papers regular on their face, the prisoner is 
prima facie under legal restraint. Spear Extr. 208- 
303; In re Clark, 9 Wend. 212; Schlemn’s case, 4 Harr. 
(Del.) 577; In re Hooper, 52 Wis. 699, appendix; People 
v. Brady, 56 N. Y. 182; Johnson v. Riley, 13 Ga. 97; Ex 
parte Stanley, 25 Tex. App. 378. This is practically 
conceded by relator, who does not deny that he isa 
fugitive from justice or raise any issue thereon, as he 
had a right to do. Ex parte Mohe, 2 Ala. L. J. 457; 
Wilcox v. Nolze, 34 Ohio St. 520; Whart Crim. Pl. & 
Pr. 31, 34, 35. Relator relies entirely upou the invalid- 
ity of the indictments for his discharge, for it is not 
shown how long the offenses were committed prior to 
the February term, 1889, when said indictments were 
found, nor what is the statute of limitations in Ala- 
bama, if any, for embezzlement and theft. Now ad- 
mitting that the indictments in this case, if tested by 
the laws and Constitution of Texas, are wholly insuf- 
ficient to be made the basis of a conviction, does it fol- 
low that they cannot sustain the requisition of the 
governor of Alabama for relator? 

In considering the first objection of relator to the in- 
dictment, that it does allege that the crimes therein 
mentioned were committed in Alabama, and against 
her laws, we may say that the right and duty of the 
executive of this State to order thé arrest and delivery 
of relator to the governor of Alabama, is derived 
wholly from the Federal Constitution and acts of Con- 
gress. As said in Hibler’s case, 43 Tex. 203, this provis- 
ion of the Constitution is equally binding on each 





State as though it was a part of its own Constitution, 
or whether Congress bad passed laws relating thereto 
or not. Now, although the extradition law, as under- 
stood by the authorities, can only be invoked by the 
State within whose limits the crime is committed, yet 
no specific form of indictment is required by the Fed- 
eral Constitution or laws. On the contrary, the mat- 
ter seems to have been left to the due course of legal 
proceedings in each State. 

Article 4, section 2, subdivision 2, of the Constitution 
of the United States, declares that a person charged in 
any State with treason, felony or other crime, whé 
shall flee from justice, and be found in another Pr 
shall, on demand by the executive of the State from 
which he has fled, be delivered up. Revised Statutes 
of the United States, section 5278, reads: ‘‘ Whenever 
the executive authority of any State demands any per- 
son as a fugitive from justice, of the executive of 
another State * * * to which such person has fled, 
and produces a copy of an indictment found * * # 
charging the person demanded with having committed 
treason, felony or other crimes, certified as authentic 
by the governor of the State from whence the person 
so charged has fled, it shall be the duty,”’ etc. 

An examination of the Constitution shows that 
where a person is charged—that is, in due course of 
legal procedure of the particular State, or, to use the 
language of the statute, where there is an indictment 
found charging a person with having committed a 
crime, and he is a fugitive from justice, he should be 
surrendered on demand of the executive of the State 
from which he fled. Had the Constitution declared 
that where a person was charged with crime commit- 
ted in the demanding State, or had the act of Congress 
declared that the demanding governor must produce a 
copy of an indictment found charging the person de- 
manded with having committed crime within said 
State, it would perhaps be beld necessary that such al- 
legations should appear in the body of the indictment. 
But the fact that there are no such requirements, and 
no special form of indictment prescribed (we are not 
speaking of affidavits or complaints), would seem to 
sanction the’ conclusion to which the great weight of 
authority tends, that any indictment which under the 
laws of the demanding State sufficiently charges the 
crime will sustain the requisition, even though wholly 
insufficient under the laws of the asylum State. It is 
then to the laws of the demanding State we should 
look to test the question of crime, and, if deemed nec- 
essary, the sufficiency of the indictment. Kentucky v. 
Dennison, 24 How. 104; Ex parte Reggel, 114 U.S. 642, 
651; Davis’ case, 182 Mass. 824; Brown’s case, 112 id. 
409; In re Greenough, 31 Vt. 279; Briscoe’s case, 51 
How. Pr. 422; Hamilton v. Kingsbury, 4 Fed. Rep. 432; 
Spear Extr. 372, 373. Can we then take notice of the 
laws of the demanding State? We can see no good 
reason why the governor of the asylum State in the 
first instance (Spear Extr. 372), or the courts upon 
hearing on habeas corpus, may not and should not 
look to those laws for guidance. In Ex parte Reggel, 
supra, a copy of certain of the penal laws of Peunsyl- 
vania were forwarded with the requisition, and were 
considered, and no reason exists why, when we have 
all the laws of several States at hand, they should not 
be examined. In trying the case below the court says 
he examined a copy of the laws of Alabama, and found 
the indictments sufficient thereunder. We can see no 
error. 

It is true that in criminal as well as civil cases the 
laws of other States must be proven before they can be 
taken notice of. ‘Thus, in cases where stolen property 
is brought into this State, a conviction therefor cannot 
be sustained unless it is shown that the act committed 
in the State from whence it was brought would be 
theft or robbery by the laws of that State. Penal 





Code, art. 799. This is because the presumption of in- 
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nocence must be indulged in favor of defendant by the 
tribunal which must pass upon his guilt or innocence; 
but in interstate extradition cases the court of the asy- 
lum State cannot pass upon the question. The guilt or 
innocence of the relator cannot be considered. The 
only question before the court is the correctness and 
legality of the proceeding. Do they conform to the 
requirements of Federal and such State laws as the 
asylum State may have adopted, not in conflict with 
the Federal laws? 

In the case at bar there is no question as to the 
nature of the crime charged, and that they are offenses 
against the laws of Alabama. Embezzlement and 
theft are crimes in every State of the Union. Neither 
time nor place are essential elements in said crimes. 
We do not think an indictment failing to charge time 
and venue must necessarily be fatally defective in 
every State in the Union, whatever be its statutes 
or forms of proceeding. In the case of Noles v. State, 
24 Ala. 693, this question was passed on by the Supreme 
Court, which held that the then Code, dispensing with 
the necessity of allegation of time and venue, but re- 
quiring proof thereon, was not against the Bill of 
Rights; that the accusation of the commission of crime 
is the gravamen of the indictment that could not be 
dispensed with, but the particulars as to time, place 
and circumstance, not constituting essential elements 
in the crime, may be dispensed with by statute, and be 
left asa matter of proof in establishing jurisdiction. 
See also Thompson's case, 25 Ala. 41; Quartemus’ case, 
8 Heisk. 65; Alexander’s case, id. 475; Chamberlain’s 
case, 6 Nev. 257; Foster’s cuse, 19 Ohio St. 415. 

In speaking of the allegation of time Mr. Bishop says 
it is a mere form, unless some special reason renders it 
important. 1 Bish. Crim. Proc., § 386. And in this 
State, where some ullegation of time is necessary, any 
time between the finding of the indictment and the 
period fixed by limitation can be shown. In Alabama, 
under section 4373, Code of 1886, it is not necessary to 
state the precise time at which the offense was com- 
mitted. It may be alleged to have been committed on 
any day before the finding of the indictment, unless 
time isa material ingredient of the offense. As to venue 
Mr. Bishop says: “It was provided by 14 and 15 Vict., 
chapter 100, section 23, that the venue need not be 
stated in the body of any indictment, but the county 
or city named in the margin thereof shall be taken to 
be the venue of all the facts stated in the body of the 
indictment.”’ 1 Bish. Crim. Proc., § 368. He also says 
some of our States have adopted statutes more or less 
like this one. It is believed that none of them dis- 
pense with the proof of the place, but in some the pro- 
vision is distinct that it need not be alleged. Thus, in 
Alabama, ‘‘it is not necessary for the indictment to 
allege where the offense was committed, but the proof 
must show it to have been within the jurisdiction of 
the county in which the indictment is preferred.” 1 
Bish. Crim. Proc., § 385. The section of the Code refer- 
red to by Mr. Bishop is 4374 of the Code of1 886. It is 
true Mr. Bishop questions the wisdom of such legisla- 
tion (1 Bish. Crim. Proc., § 385); but we may answer in 
the language of Chief Justice Taney: ‘**‘ Alabama has 
an undoubted right to regulate forms of pleading and 
process ‘in her own courts, in criminal as well as civil 
vases, and is not bound to conform to those of any 
other State.’”?’ Kentucky v. Dennison, 24 How. 107; Ex 
parte Reggel, 114 U. S. 642. 

The judgment appealed from is in all things affirmed, 
and it is ordered appellant pay the costs of this appeal, 
and that he be delivered to the said P. B. Dorlan or 
any authorized agent of the State of Alabama, in ac- 
cordance with the requirements of the executive war- 
rant of the governor of this State. 


Hort, P. J., and Davipson, J. We desire to mod- 
ify certain propositions stated in the opinion of Judge 





Simpkins. It is intimated, if not stated directly, that 
the relator would have the right to show by proper 
evidence that the indictment in substance was not suf- 
ficient under the laws of the demanding State. Our 
position upon this question is, that if it reasonably ap- 
pears upon the trial of the habeas corpus that the re- 
lator is charged by indictment in the demanding State, 
whether the indictment be sufficient or not under the 
law of that State, the court trying the habeas corpus 
case will not discharge the relator because of substan- 
tial defects in the indictment under the laws of the 
demanding State. To require this would entail upon 
the court an investigation of the sufficiency of the in- 
dictment in the demanding State, when the true rule 
is that if it appears to the court that he is charged by 
indictment with an offense, all other prerequisites 


being complied with, the applicant should be extra- . 


dited. We are not discussing the character of such 
proof. This must be made by acertified copy of the 
indictment, ete. 
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PROMISSORY NOTES—INDIVIDUAL LIA- 
BILITY — NOTICE OF EQUITABLE DE- 
FENSE. 





NEW YORK COURT OF APPEALS, OCTOBER 3, 1893, 
Casco NATIONAL BANK V. CLARK. 

A note held by a bona fide holder, reading ‘“‘We promise to 
pay,” etc., and sigued ‘“C., Treas.,”’ and “ C., Prest.,”’ with 
the words, ‘* Ridgewood Ice Co."’ printed across the margin, 
is the individual obligation of the signers, and not the obli- 
gation of the company. 

In the absence of knowledge on the part of the holder of such 
a note as to the character of the obligation or of knowledge 
imputable from the language of the paper, the established 
rule renders such a note the obligation of the ostensible 
makers, 

Although the director of a discounting bank is also a director 
of the payee corporation, this fact is insufficient to charge 
the bank with knowledge of the character of an obligation 
discounted by the bank, unless such director had official 
connection with the transaction in question. 


peers by the Casco National Bank of Portland 

against John Clark and E. H. Close, from a judg- 
ment of the General Term (i8 N. Y. Supp. 887), affirm- 
ing a judgment in favor of plaintiff. Defendants ap- 
pealed. 


Henry Daily, Jr., for appellants. 
Edward P. Merrill, for respondent. 


Gray, J. The action is upon a promissory note, in 
the following form, viz. : 


$7,500. Brooxktyn, N. Y., Aug. 2, 1890. 
Three months after date we promise to pay to the order 
of Clark & Chaplin Ice Company seventy-five hundred dol- 
lars, at Mechanics’ Bank, value received. 
JoHN CLARK, 
E. H. Cross, Prest. 
Treas. 


It was delivered in payment for ice sold by the payee 
company tv the Ridgewood Ice Company under a con- 
tract between those companies, and was discounted by 
the plaintiff for the payee before its maturity. The 
appellants, Clark and Close, appearing as makers upon 
the note, the one describing himself as ‘* Prest.’* and 
the other as “Treas.,’’ were made individually de- 
fendants. They defended on the ground that they had 
made the note as officers of the Ridgewood [ce Com- 
pany, and did not become personally liable thereby for 
the debt represented. 

Where a negotiable promissory note has been given 
for the payment of a debt contracted by a corporation, 
and the language of the promise does not disclose the 
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corporate obligation, and the signatures to the paper 
are in the names of individuals, a holder taking bona 
fide and without notice of the circumstances of its 
making is entitled to hold the note as the personal un- 
dertaking of its signers, notwithstanding tbey affix to 
their names the title of an office. Such an affix will be 
regarded as descriptive of the persons, and not of the 
character of the liability. Unless the promise pur- 
ports to be by the corporation, it is that of the persons 
who subscribe to it, and the fact of adding to their 
names an abbreviation of some official title has no le- 
gal signification as qualifying their obligation, and im- 
poses no obligation upon the corporation whose officers 
they may be. This must be regarded as the long and 
well-settled rule. Byles Bills, §§ 36, 37, 71; Pentz v. 
Stanton, 10 Wend. 271; Taft v. Brewster, 9 Johns. 334; 
Hills v. Bannister, 8 Cow. 31; Moss v. Livingston, 4 
'N. Y. 208; De Witt v. Walton, 9 id. 571; Bottomley v. 
Fisher, 1 Hurl. & C. 211. It is founded on the general 
principle that in a contract every material thing must 
be definitely expressed, and not left to conjecture. 
Unless the language creates or fairly implies the un- 
dertaking of the corporation, if the purpose is 
equivocal the obligation is that of its apparent mak- 
ers. —" 

It was said in Briggs v. Partridge, 64 N. Y. 357, 363, 
that persons taking negotiable instruments are pre- 
sumed to take them on the credit of the parties whose 
names appear upon them, and a person not a party 
cannot be charged, upon proof, that the ostensible 
party signed or indorsed as his agent. It may be per- 
fectly true, if there is proof that the holder of negotia- 
ble paper was aware, when he received it, of the facts 
und circumstances connected with its making, and 
knew that it was intended and delivered as a corporate 
obligation only, that the persons signing it in this 
manner could not be held individually liable. Such 
knowledge might beimputable from the language of 
the paper, in connection with other circumstances, as 
in the case of Mott v. Hicks, 1 Cow. 513, where the note 
read, ‘*the president and directors promise to pay,” 
und was subscribed by the defendant as “ president.” 
‘The court held that that was sufficient to distinguish 
the case from Taft v. Brewster, supra, and made it 
evident that no personal engagement was entered into 
or intended. Much stress was placed in that case upon 
the proof that the plaintiff was intimately acquainted 
with the transaction out of which arose the giving of 
the corporate obligation. 

lu the case of Bank of Genesee v. Patchin Bank, 19 
N. Y. 312, referred to by the appellant’s counsel, the 
action was against the defendant to bold it as the in- 
dorser of a bill of exchange drawn to the order of 
3. B. Stokes, Cas.,”’ and indorsed in the same words. 
The plaintiff bank was advised, at the time of dis- 
counting the bill, by the president of the Patchin Bank, 
that Stokes was its cashier, and that he had been di- 
rected to send it in for discount, and Stokes forwarded 
it in au official way to the plaintiff. It was held that 
the Patchin Bank was liable, because the agency of the 
cashier in the matter was communicated to the knowl- 
edge of the plaintiff, as well as apparent. Incidentally 
it was said that the same strictness is not required in 
the execution of commercial paper as between 
banks; that is, in other respects, between individ- 
uals. 

In the absence of competent evidence showing or 
charging knowledge in the holder of negotiable paper 
aus to the character of the obligation, the established 
und safe rule must be regarded to be that it is the 
agreement of its ostensible maker, and not of some 
other party, neither disclosed by the language nor in 
the manner of execution. In this case the language is 


**we promise to pay,’’ and the signatures by the de- 
fendants, Clark and Close, are perfectly consistent 
with an assumption by them of the company’s debt. 





The appearance upon the margin of the paper of the 
printed name ‘“‘ Ridgewood Ice Company ’’ was nota 
fact carrying any presumption that the note was, or 
was intended to be, one by that company. It was com. 
petent for its officers to obligate themselves person- 
ally, for any reason satisfactory to themselves; and, 
apparently to the world, they did so by the language 
of the note, which tbe mere use of a blank form of 
note having upon its margin the name of their com- 
pany was insufficient to negative. 

In order to obviate the effect of the rule we have dis- 
cussed, the appellants prove that Winslow, a director 
of the payee company, was also a director in the plain- 
tiff bank at the time when the note was discounted, 
and it was argued that the knowledge chargeable to 
him, as director of the former company, was imputable 
to the plaintiff. But that fact is insufficient to charge 
the plaintiff with knowledge of the character of the 
obligation. Hein no sense represented or acted for 
the bank in the transaction, and whatever his knowl- 
edge respecting the note, it will not be imputable to 
the bank. Bank v. Norton, 1 Hill, 572, 578; Mayor, 
ete., v. Tenth Nat. Bank, 11L N. Y. 446, 457; Bank v. 
Payne, 25 Conn. 444. He was but one of the plaintiff's 
directors, who could only act as a board. Bank v. 
Norton, supra. If he knew the fact that these were 
not individual, but corporate, notes, we cannot pre- 
sume that he communicated that knowledge to the 
board. An officer’s knowledge, derived as an individ- 
ual, and not while acting officially for the bank, cannot 
operate to the prejudice of the latter. Bank v. Davis, 
2 Hill, 451. The knowledge with which the bank, as 
his principal, would be deemed chargeable, so as to ef- 
fect it, would be where, as one of the board of direct- 
ors, and participating in the discount of the paper, be 
had acted affirmatively or fraudulently with respect to 
it, as in the case of Bank v. Davis, supra, by a frauda- 
lent perversion of the bills from the object for whicb 
drawn, oras in Holden v. Bank, 72 N. Y. 286, where 
the president of the bank, who represented it in all the 
transactions, was engaged in a fraudulent scheme of 
conversion. It was said in the latter case that the 
knowledge of the president as an individual or as an 
executor was not imputable to the bank merely be- 
cause he was the president, but because, when it acted 
through him as president, in any transaction where 
that knowledge was material and applicable, it acted 
through an agent. The rule may be stated generally to 
be that where a director or an officer has knowledge of 
material facts respecting a proposed transaction, which 
his relations to it, as representing the bank, have given 
him, then, as it becomes his official duty to communi- 
cate that knowledge to the bank, he will be presumed 
to have done so, and his knowledge will then be im- 
puted to the bank. But no such duty can be deemed 
to have existed in this case, where the appellants have 
made and delivered a promissory note, purporting to 
be their individual promise. If one of the plaintiff's 
officers did have knowledge—whether individually or 
as a director of the Clark & Chaplin Company is not 
material—that the paper was made and intended as a 
corporate note, his failure to so state to the bank could 
not prejudice it. It was in no sense incumbent upon 
him, assuming that he actually participated in the dis- 
count (a fact not shown), to explain thut the note was 
the obligation of the Ridgewood Company, and not of 
the persons who appeared as its makers. He was un- 
der no duty to these persons to explain their acts, and 
the law would not imply any. At most it would be 
merely a case of knowledge acquired by a director of 
facts not material to the transaction of discount by 
the plaintiff, and which he was under no obligation to 
communicate. 

No other questions require discussion, and the 
judgment rendered below should be affirmed, with 
costs. 
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BAILMENT—LOSS OF OVERCOAT AT RES- 
TAURANT—LIABILITY OF RESTAURANT- 
KEEPER. 


ENGLISH COURT OF APPEAL, QUEEN’S BENCH DIVIS- 
ION, NOV. 1, 1893. 


ULTZEN v. NICOLS. 


PPEAL of defendants from the decision of the 
judge of the Westminster County Court. The 
question raised was the liability of a restaurant-keeper 
for the loss of acoat at his restaurant. The evidence 
showed that the plaintiff dined at the defendants’ res- 
taurant, on entering which a waiter, without being 
asked, took his coat and hung it on a peg behind where 
the plaintiff was sitting. After dinner it was found that 
the coat had disappeared, and the plaintiff thereupon 
brought this action to recover the value of the coat. 
There was evidence that coats were sometimes placed 
on chairs beside the customers, and at other times on 
pegs. At the hearing counsel for the defendants sub- 
mitted there was no case, but the judge refused to non- 
suit, and the jury gave a verdict for the plaintiff. 


Longstaffe, for the appellant, contended that there 
was no bai!ment of the coat, and that there was no 
evidence on which the jury could find negligence, for 
the coat was never in the custody or exclusive posses- 
sion of thedefendants. The liability of a restaurant- 
keeper is no greater than that of a lodging-house- 
keeper, and he would not be liable. Holder v. Soulby, 
29 L. J. Rep. (N.S.) C. P. 246; 8 C. B. (N. S.) 254. 


R. M. Bray (Beard with him), for the respondent, 
contended that there wus ample evidence of bailment, 
the waiter having taken the coat and placed it on a 
peg anywhere he chose, and there was evidence of neg- 
ligence for the jury. Richards v. London & North- 
Western Ry. Co., 18 L. J. Rep. (N. S.) C. P. 251; 7 C. 
B. 


CHARLES, J. There was ample evidence of negli- 
gence. The only question about which there is any 
difficulty is whether or not the defendant was a bailee, 
and I think the jury were justified in finding that 
there was bailment of the coat. The waiter selected 
the place where the coat was to be put. If the restau- 
rant-keeper had placed a waiter at the door to collect 
the coats of those entering, and disposed of them 
where he liked, the restaurant-keeper would be liable; 
and though in the present case the yaiter took only 
the coats of those on whom he waited, yet the princi- 
ple is the same, and the question is only one of degree. 
The appeal must be dismissed. 


Wrieut, J. I agree that, assuming bailment, there 
was evidence of negligence; but the point as to bail- 
ment has not been properly raised before the County 
Court judge, and we have therefore no jurisdiction to 
deal with it. Smith v. Baker, 60 L. J. Rep. (N. 8S.) Q. 
B. 683; L. R. (1891), App. Cas. 825. We must therefore 
assume that bailment is admitted in this appeal. Ap- 
peal dismissed.—London Law Journal, Nov. 18, 1893. 


——$$¢————— 
DETECTION OF CRIME BY PHOTOGRAPHY. 


NHE detection of crime is a matter of fascinating in- 

terest to all but those who, unhappily for them- 
selves, have to pay the penalty of wrong-doing. The 
novelist, as well as the dramatist, knows well that a 
crime round which a mystery hangs, or which involves 
the detection or pursuit of a suspected individual, is a 
theme which will at once secure the attention of those 
for whom he caters. In one respect it is a misfortune 
that this should be so; for there has arisen a copious 





supply of gutter literature, which, by its stories of 
wonderful escapes and lawless doings of notorious 
thieves and other vagabonds, arouses the emulation of 
youthful readers, and often, as the records of our 
police courts too frequently prove, tempts them to go 
and do likewise. On the other hand, we cannot look 
without admiration at such a wonderful word-picture 
as that given us in “‘ Oliver Twist,’ where the wretched 
Sykes wanders with the brand of Cain upon him, 
haunted by the visionary form of his victim. 

Both novelists and playwrights have many clever 
ways of tracking their puppets and hounding them to 
death. Some of these are hackneyed enough—such as 
the footmark in the soil, the dirty thaumb-mark on the 
paper, etc.; and he who can conceive a new way of 
bringing about the inevitable detection is surely half- 
way toward success. 

Once again has romance been beaten by reality. In 
this matter of the detection of criminals the photo- 
graphic camera has lately performed such novel feats 
that quite a fresh set of ideas is placed at the disposal 
of fiction-mongers. The subject recently came before 
the Photographic Society of Great Britain, in the form 
of apaper by Dr. Paul Jeserich of Berlin, a chemist, 
who has devoted his attention for many years to the 
detection of crime by scientific means, and more espec- 
ially by the means of photography. This paper was 
illustrated by a remarkable collection of photographs, 
which were projected by means of an optical lantern. 
Some of the wonderful results obtained by this inde- 
fatigable worker we will now briefly place before our 
readers. 

Most persons are aware that for many years it has 
been the practice in this and many countries to take 
the portraits of criminals when they become the un- 
willing tenants of the State, and such portraits have 
proved most useful in subsequent identification. There 
is little doubt, thinks Dr. Jeserich, that this sytem 
might with advantage be extended to the photograph- 
ing of the scene of the crime; for the camera will 
faithfully record little details, at the time considered 
to be unimportant, but which may supply a valuable 
link in the chain of evidence later on. Thus he refers 
to a case of murder, when, in the course of a terrible 
struggle, the contents of a room were upturned—a 
clock, among other things, being hurled from its place 
and stopped. A photograph would have shown the 
hour at which the deed was done—a fact of first im- 
portance, as every prisoner who has endeavored to es- 
tablish an alibi knows well enough. But it is in micro- 
scopical examination, and in the subsequent photo- 
graphing of the object examined in much magnified 
form, that Dr. Jeserich has done his most noteworthy 
work. Such a photograph will often afford evidence 
of the most positive kind, which can be readily com- 
prehended and duly appraised by judge and jury alike. 
Let us now see, by a few examples, how the method 
works out. 

The first criminal case brought forward by Dr. Jes- 
erich was one in which the liberty of a suspected man 
literally ‘hung upon a hair;”’ for by a single hair was 
he tracked. The case was one of assault, and two men 
were suspected of the deed. A single hair was found 
upon the clothing of the victim, and this hair was duly 
pictured in the form of a photo-micrograph. (lt may 
be as well perhaps to point out here that by this term 
is meant the enlarged image of a microscopic object, 
the term “micro-photograph”’ being applied to those 
tiny specks of pictures which can only be seen when 
magnified in a microscope.) A., one of the suspected 
men, had a gray beard; and a hair from his chin was 
photographed and compared with the first picture 
taken. The difference m structure, tint and general 
appearance was so marked that the man was at once 
liberated. The hair of the other man, B., was also ex- 
amined, and bore little resemblance to that found on 
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the victim. The latter was now more carefully scruti- 
nized, and compared with other specimens. The pho- 
tograph clearly showed, for one thing, that the hair 
was pointed—it had never been cut. Gradually the 
conclusion was arrived at that it belonged to a dog— 
‘“‘an old yellow, smooth-haired and comparatively 
short-haired dog.’”’ Further inquiry revealed the fact 
that B. owned such a dog, a fresh hair from which 
agreed in every detail with the original photograph, 
and the man was convicted. He subsequently con- 
fessed that he alone committed the crime. 

In the identification of blood-stains several difficul- 
ties crop up. As every one knows, blood when magni- 
fied is found to contain myriads of little globules, or 
corpuscles, as they are commonly called. Some of 
these are colorless; but the others are red, and give to 
blood its well-known color. The microscopist can 
tell whether the blood he submits to examination 
is that of a mammal, of a bird, or of a fish; for the 
corpuscles of each have distinct characteristics. But 
when we ask him to differentiate between the blood- 
corpuscles of different kinds of mammals, he is some- 
what at a loss, because his only guide is that of size. 
Thus the blood-corpusocles of the elephant are, as might 
be expected, larger than those of any of the other 
mammalia; but they are in other respects like those of 
his brother mammal, man—round in outline, and look- 
ing like so many coins carelessly thrown together. A 
dog or a pig possesses corpuscles of smaller size, while 
those of a goat are very much smaller still. Here isa 
case in which these differences witnessed with terrible 
effect against a man suspected of aseriouscrime. A 
murder had been committed, and D. was the man sus- 
pected ; picion being strengthened by the circum- 
stance that an axe belonging to him was found 
smeared with blood, which had been partly wiped off. 
The man denied his guilt, and accounted for the blood- 
stained weapon, which he declared he had not taken 
the trouble to wipe, by saying that he had that day 
killed a goat with it. The blood was examined micro- 
scopically, and the size of the corpuscles proved his 
statement to be false. A photo-micrograph of it, as 
well as one of goat’s blood, was prepared for compari- 
son by the judge and jury. _Another photo-micrograph 
was also made from part of the blade of the axe, which 
showed very clearly, by unmistakable streaks, that the 
murderer had done his best to remove the traces of his 
crime. It is certain that these photographs must be 
far more useful for purposes of detection than the 
original microscopic preparations from which they are 
taken; for it requires a certain education of the eye to 
see through a microscope properly, aud still more to 
estimate the value of the evidence it offers. It is cer- 
tain too that counsel on either side would sea through 
the microscope with very different eyes. 

We now come to avery important section of Dr. 
Jeserich’s work—the detection of falsification of hand- 
writing and figures by means of photography. Crimes 
of this nature are far more common than deeds of vio- 
lence; and judging by the heavy punishment meted 
out to the offenders, in comparison to the mild sen- 
tences often passed upon men whom to call brutes 
would be base flattery, the law would seem to consider 
such sins worse than those committed against the per- 
son. However this may be, it is a most important 
thing that this very dangerous class of crime should be 
subject to ready detection. The microscope alone will 
not aid us much, although we can detect by its aid 
places in paper where erasures have been made. If 
any one will take the trouble to examine microscopic- 
ally the paper on which these words are printed, using 
quite a low-power objeot-glass, he will note that its 
smooth surface altogether disappears, and that it seems 
to be as coarse as a blanket. This being the case, it 
will be readily understood that an erasure with a 
knife, which would be, imperceptible to the unaided 











eye, becomes so exaggerated when viewed with the 
microscope that there can be no mistake about it. In 
examining writing by this searching aid to vision the 
finest lines appear thick and coarse. It is also possible 
to ascertain whether an alteration has been made ina 
work before the ink first applied has become dry, or 
whether the amendment has been an afterthought. In 
the former case the previously applied ink will more 
or less amalgamate with and run into the other, as will 
be clearly seen under the microscope; while in the 
latter case each ink-mark will preserve its own un- 
broken outline. The use of this observation in cases 
of suspected wrong-doing is obvious. Dr. Jeserich 
shows two photographs which illustrate these differ. 
ences. In the first, a dooument dated early in January 
is marked 1884—the four having been altered into a 
five as soon as written, so as to correct a mistake 
which most of us make a dozen times or more at the 
beginning of each new year. In the other picture the 
date had been altered fraudulently, and long after the 
original words had been traced, in order to gain some 
unworthy advantage. 

The photographic plates by which these records have 
been accomplished are the ordinary gelatine plates 
which are being used in the present day by thousands 
of amateur workers. By special preparation these 
plates can be made to afford,evidence of a far more 
wonderful kind, and can in certain cases be made ‘to 
yield a clear image of writing whioh has been com- 
pletely covered with fresh characters by the band of 
the forger. In this way the true and the false are dis- 
tinctly revealed, together with the peculiarities belong- 
ing to each, clearly defined. 

The word “ordinary” has a special signiticance to 
photographers, and is used by them in contradistine- 
t.on to a color-sensitive (orthochromatic) plate. This 
second kind of sensitive surface is of comparatively re- 
cent date, and the great advantage in its use is that it 
ronders colors more according to their relative bright- 
ness—just in fact as an engraver would express them 
by different depths of ‘tint.” These plates are espec- 
ially useful in photographing colored objects, such as 
paintings in oil or water color. Dr. Jeserich has how- 
ever pointed out an entirely new use for them, and has 
shown that they will differentiate between black inks 
of different composition. 

The oft-quoted line: ‘*‘ Things are not always as they 
seem,” is very true of what we call black ink. It is 
generally not black, although it assumes that appear- 
ance on paper. Taking, for experiment, the black inks 
made by three different manufacturers, and dropping 
a little of each Into a test-tube half full of water, the 
writer found that one was distinctly blue, another red, 
and the third brown. Each was an excellent writing 
fluid, and looked as black as uight when applied to 
paper. Now Dr. Jeserich prepares his color-sensitive 
plates in such a way that they will reveal a difference 
in tone between inks of this description, while an 
ordinary plate is powerless to do any thing of the 
kind. Among other examples, he shows the photo- 
graph of acertain bill of exchange, whereon the date 
of payment is written April. The drawer of this bill 
had declared that it was not payable until May; where- 
upon Dr. Jeserich photographed it a second time with 
a color-sensitive plate. The new photograph gives & 
revelation of the true state of affairs. The word 
‘*Mai”’ had been altered to ‘‘ April” by a little clever 
manipulation of the pen, and the fraud was not evi- 
dent to the eye, to the microscope or to the ordinary 
photographic process. But the color-sensitive film 
tells us that the ink with which the original word 
* Mai” was written was of a different black hue from 
that employed by'the forger when he wrote over it, and 
partly formed out of it the word ‘“‘ April.” The conse- 
quence is that one word is much fainter than the 
other, each stroke of alteration being plainly discerni- 
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ble, and detecting the forgery. Another [case§ isjpre- 
sented where a bill already paid, let us say, in favor of 
one Schmidt, is again presented with the signature 
Fabian. Here again the photographic evidence shows 
in the most conclusive manner that the first word is 
still readable under the altered conditions. In this 
case, when the accused was told that by scientific 
treatment the first name had been thus revealei, he 
confessed to the fraud, and was duly punished. 

Alterations in figures have naturally come under 
Jeserich’s observation; figures being, as a rule, far 
more easy to tamper with than words — especially 
where careless writers of checks leave blank spaces in 
front of numerals, to tempt the skill of those whose 
ways are crooked. Dr. Jeserich shows a document 
which is drawn apparently for a sum of money repre- 
sented by the figures 20,200. The amount was disputed 
by the payer, and hence the document was submitted 
to the photographic test. As a result it was found 
that the original figures had been 1,200, and that the 
payee had altered the first figure to 0, and had placed a 
2in front of it. The result to him was four years’ 
penal servitude; and it is satisfactory to note that 
after sentence had been passed upon him, he confessed 
that the photograph had revealed the truth. 

Two cases in which fabrication of documents was 
rendered evident by the camera are of a somewhat 
amusing nature, although one might think it difficult 
to find matter for mirth out of these mendacious 
doings. Two citizens of Berlin had been summoned 
for non-payment of taxes, and had quite forgotten the 
day upon which the summonses were returnable—thus 
rendering themselves liable to increased expenses. It 
was a comparatively easy matter, and one which did 
not lie very heavily on their consciences, to alter the 
2% which denoted the day of the month into 26. But 
that terrible photographic plate found them out; and 
the small fine whicb they hoped to evade was super- 
seded in favor of imprisonment for the grave offense 
of falsifying an official document. In another case, a 
receipt for debts contracted up to 1881 was altered to 
1884, by the simple addition of two strokes in an ink 
which was of a different photographic value from the 
ink which had been used by the author of the docu- 
ment. 

Many cases like these, relating to falsifications of 
wills, postal orders, permits and ‘other documents, 
have come under the official notice of Dr. Jeserich. 
One of these is especially noteworthy, because the ac- 
cused was made to give evidence against himself ina 
novel manner. He wasa cattle-de.ler, and had altered 
a permit for passing animals across the Austrian front- 
ier at a time when the prevalence of disease necessi- 
tated a certain period of quarantine. 

The photographic evidence showed that a 3 had been 
added to the original figures, and it was necessary to 
ascertain whether the prisoner ,had inserted this nu- 
meral. To do this he was made to write several 3’s, and 
these were photographed .on a film of gelatine. This 
transparent film was now placed over the impounded 
document, and it was found that any of the images of 
the newly written figures would very nicely fit over 
the disputed 3 on the paper. Such a test as this, it is 
obvious, is far more conclusive and satisfactory in 
every way than the somewhat doubtful testimony of 
experts in handwriting—the actual value of whose evi- 
dence was so clearly set forth during the celebrated 
Parnell inquiry. 

It is refreshing to turn to an instance in which the 
photographic evidence had the effect, not of convicting 
& person, but of clearing him from suspicion. The 
dead body of a man was found near the outskirts of a 
wood, and appearances indicated that he had been the 
victim of foul play. An acquaintance of his had been 
arrested on suspicion, and a vulcanite,matoh-box be- 
lieved to belong to the acoused—an assertion which 





however he denied—seemed to strengthen the case 
against him. The box was then subjected to careful 
examination. It was certainly the worse for wear, for 
its lid was covered with innumerable scratches. Amid 
these markings it was thought that there were tracesofa 
name; but what the name was it was quite impossible 
to guess. Dr. Jeserich now took the matter in hand, 
and rubbed the box with a fine, impalpable powder, 
which insinuated itself into every crevice. He nexié 
photographed the box, while a strong side-light was 
thrown upon its surface, so as to show up every de- 
pression—when the name of the owner ‘stood plainly 
revealed. This was not that of the prisoner, but be- 
longed to a mau who had dropped the box near the 
spot where it was found many weeks before the sus- 
pected crime had been committed. The accused was 
at once released. g 

In conclusion, we may quote one more case of identi- 
fication, which, although,it does not depend upon the 
camera, is full of interest, and is associated with that 
other wonderful instrument known as the spectro- 
scope. Solutions of logwood, carmine and blood have 
to the eye exactly the same appearance; but when the 
liquids are examined by the spectroscope, absorption 
bands are shown, which have for each liquid a charac- 
teristic form. In the case of blood the character of 
the absorption bands alters if the liquid be associated 
with certain gases, such as those which are given off 
during the combustion of carbonaceous material. 
Now let us see how this knowledge was applied ina 
case which came under Dr. Jeserich’s official scrutiny. 
A cottage was burned down, and the body of its 
owner was found in the ruins in such a charred condi- 
tion that he was hardly recognizable. A relative was 
in consequence of certain incriminating circumstances 
suspected of having murdered the man, and then set 
fire to the building in order to hide every trace of his 
crime—thinking, no doubt, that the conflagration 
would be ascribed to accident. The dead body was re- 
moved, and a drop or two of blood was taken from the 
lungs and examined spectroscopically, with a view to 
finding out whether death had been caused by suffoca- 
tion, or had taken place, as was believed, before the 
house was set on fire. 

The absorption spectrum was found to be that of 
normal blood, and the suspicion against the accused 
was thus strengthened. He ultimately confessed to 
having first committed the murder and then set fire to 
the building, according to the theory adopted by the 
prosecution. The proverb tells us that ‘the way of 
transgressors is hard.’’ The thanks of the law-abiding 
are due to Dr. Jeserich for making it harder still.— 
Chambers’s Journal. 


———_$— 


IMPANELMENT OF JURORS—SAYINGS OF 
TALESMEN. 


N the New York courts ignorance and stupidity oo- 
casionally appear to be the characteristics chiefly 
sought after among jurors. The examination of tales- 
men, especially in murder cases, is usually exceedingly 
tedious, but at times flashes of wit or instances of bril- 
liant dulness illumine the proceedings. Even men who 
in the ordinary affairs of life show great intelligence 
sometimes become confused when being examined by 
two shrewd lawyers and a judge in a crowded court- 
room. If their answers were afterward read to them 
by the stenographer, they would acouse him of the 
grossest incompetence. 


THEY WANT TO BE JURORS AND JUDGES. 


Certain stupid auswers;are given again and again. 
At regular intervals crops up the,man who says that 


— 





he would take the evidence from the law or the law 
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from the evidence, or the evidence from the court, or 
the evidence from the prisoner's counsel. Here is a 
variation of that form of genial misinformation: 

“*How would you determine the case if selected?” 
asked a lawyer in General Sessions. 

“TI would take the law from the evidence, and if 
there was any reasonable doubt I would render a ver- 
dict.”” This seemed clear and straightforward enough, 
but the man was excused. 

“Would you take the law from the court or would 
you settle it for yourself?’’ Recorder Smyth asked a 
talesman. 

“Oh, I would hear what the court had to say, and 
then would make up my mind,’”’ came the answer 
coolly and almost patronizingly. 

The spectators thought that the rash man would be 
committed to the Tombs for contempt of court, but the 
recorder, the lines in his face growing tense, calmly 
asked, after a pause: 

“*What did you say your business was?” 

“ Cloakmaking.”’ 

“Well, you would better go and attend to it for the 
rest of the term.’’ That was all. 

In every capital case reasonable doubt is mentioned 
a hundred times. One talesman was asked: 

“What do you mean by reasonable doubt ?’’ 

“If the counsel for the defendant makes a state- 
ment and the jury do not believe it, then there is a 
reasonable doubt.”” The prisoner’s lawyer, with a rue- 
ful look, said that he couldn’t have such a man in one 
of the twelve chairs. 


TALESMEN AND THE NEWSPAPERS. 


Some jurors have a delightful lack of confidence in 
the trustworthiness of newspaper reports. In a mur- 
der trial every man examined is asked if he has read 
about the case. Sometimes he answers in this strain: 
“Yes, but I never believe any thing I read in the 
newspapers. I place no credence in newspaper re- 
ports.”” This is generally said breezily, but the reply 
is not regarded by the court asa sign of over-intelli- 
gence. Or is that not uncommon one: “ What I read 
makes no impression on me.”’ 

There is a mistaken idea that a man who has read 
any thing about a crime cannot serve on the jury 
which tries the acoused man. The law distinctly says 
that even if he has made up his mind on the question 
of guilt, he may still make a satisfactory juror under 
certain conditions. The exact words of the statute 
are: 

‘But the previous expression or formation of an 
opinion or impression in reference to the guiit or inno- 
cence of the defendant, or a present opinion or impres- 
sion thereto, is not a sufficient ground of challenge * 
* * if he declare on oath that he believes that such 
opinion or impression will not influence his verdict, 
and the court is satisfied of this.” The man need not 
even say he knows that he would not be influenced by 
the opinion, but merely that he believes he would not 
be. There are dozens of cases in which the courts 
have held a juror to be competent even if he had read 
about the crime aud had formed an opinion which it 
would take evidence to remove, provided that he 
agreed to decide only on the evidence and regardless of 
that former impression. 

At the same time, this principle of law is to a large 
extent nullified because counsel generally peremptorily 
challenges such aman. The judge however recognizes 
that the best juror of all is often the man who frankly 
acknowledges that he has read all about the case and 
has formed an opinion, but nevertheless can give an 
impartial verdict on the evidence. 


A NoraBLe BARBER, THIs. 


In atrial in General Sessions which attracted much 
attention the name of a barber was drawn from the 





wheel of fortune by the clerk. One of the questions 
asked him was whether he had formed an opinion 
about the prisoner’s guilt and expressed it to his oug. 
tomers. 

“IT had an opinion,’’ was the answer, “ but I did not 
express it in my shop. I never express opinions in my 
shop.’’ The latter part of the answer was given with 
emphasis. 

“Your honor, this is the barber for whom we have 
all been looking,’’ said the lawyer for the defense, but 
the assistant district attorney did not want such a 
man on the jury. 

In the same trial one or two other talesmen showed a 
lack of backbone that deprived them of seats in the jury- 
box. One man vacillated in his views like a weather. 
vane. First he said he would take the evidence from the 
court; then he said he would take it under the court’s 
ruling. He began by saying that he had a prejudice, a 
very strong prejudice against a man charged witb kill- 
ing a woman—a prejudice that could be removed only 
by evidence that was overwhelmingly convincing. A 
minute later he calmly said to the judge: 

“Thave no prejudice in this case. I know that a 
man charged with crime is considered innocent until 
proved guilty.”” In despair the judge told him to get 
down from the witness chair. 

One talesman in the Sharp “ boodle” trial said he 
had never heard of Jacob Sharp. There was also one 
at another time who didn’t know who Chauncey M. 
Depew was. In the trial of Carlyle W. Harris, W. 
Travers Jerome put this question : 

**Are you acquainted with Ocean Grove or Asbury 
Park?” 

**No, sir, I never met either,’’ was the grave reply. 

Another talesman in the same case was asked the 
usual question: “Do you object to capital punish- 
ment?” 

“No, sir, not at all.”” The tones were so cheerful 
and the man’s air so complacent that Mr. Jerome 
quickly asked: ‘‘What did you say your business 
was?’’ 

“I’m in the slaughtering business,’ and the man 
smiled at the grim joke. Mr. Jerome could not ubject 
to him too quickly. 





PUNNING EXTRAORDINARY. 


A similar grewsome pleasantry was indulged in by 
one of the lawyers for the defense in a “ boodle” trial 
Here were some of the questions: 

‘What is your business?” 

“ Undertaker.’’ 

“Ab! And if you made up your mind you would 
have a stiff opinion? ”’ 

“Yes, sir.”’ 

“You would undertake the case with a sense of the 
grave responsibility? ”’ 

“1 would.” There were broad smiles on the faces of 
the audience. 

“Would you lay out your opinion in the jury-room 
to your fellow-jurors? Would you rehearse the facts?”’ 

By this time the court-room was in a roar, and the 
lawyer had to desist. 

In the jury-room many men undoubtedly yield their 
own opinicns if the majority against them is large. 
Still there was surprise when a talesman admitted that 
if he believed the defendant guilty and ten or eleven of 
the jurors did not, he would vote with them. 

In a ease before Judge Cowing, a juror who was 
about to take the oath said to the judge: ‘Your 
honor, I am afraid I cannot sit in this case. My Bible 
teaches me to resist not evil, but to overcome evil with 
good.” 

“T shall have to dismiss you for the term,” said the 
judge. ‘If all men were of your mind there would be 
a state of anarchy in the community, and every man 
who committed a crime would receive a gold medal.” 
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“THe FINAL ARBITER, SPEAKING Ex-CATHEDRA.” 


P. P. McLoughlin, stenographer in part ILI of Gen- 
eral Sessions, says that the most remarable examina- 
tion of a talesman he ever took down was that of one 
of the panel in the trial of J. M. D. Fanshawe for 
arson. The juror was an employee of Tiffany’s. Ex- 
State Senator Ecclesine asked him the following ques- 
tions: 

“Q. Do you understand that his honor is tbe su- 
preme judge of the law?” 

“A. He is the final arbiter, speaking ex-cathedra.” 

“Q. Do you make any distinction in your mind be- 
tween circumstantial and direct proof?” 

“A. The categories are very well segregated in my 
conscience. 

“Q. Do you regard one class of proof as more satis- 
factory than another?” 

“A. That would depend. ‘There may be direct evi- 
dence which I would not regard at all satisfactory, 
and there may be indirect which [ would regard more. 
As a generalization, direct evidence is more conclu- 
sive.” 

“Q. Did the fact that you heard the case talked of 
the last time it was tried create any impression as to 
the guilt or innocence of the defendant?”’ 

“A. No, sir. But it created this impression on my 
mind—that I might not be a fair and impartial juror, 
because if the decisiun in this case on my mind should 
be just on the equipoise, and either attorney should, by 
wasting time, anger me, then my feeling of anger 
might overcome my intellect just sufficiently to turn 
the balance a little bit against hts case.” 

“Q. Then you might be prejudiced against the‘ac- 
cused man if his attorney delayed the case unneces- 
sarily ?’’ 

* A. Not consciously or intentionally, but there are 
numerous actions of the human mind over which the 
individual has no control, just as there are unconscious 
actions of the muscles; and in case my mind should be 
absolutely in a position of equipoise, that might uncon- 
sciously, without my knowledge, tilt my mind slightly 
in that direction.” 

“Q There is no metaphysical department attached 
to Tiffany’s, is there?”’ 

“A. No, sir.” 

“Mr. Ecclesine—[ think we wont subject your pecu- 
liar mind to the danger of that tilt. I challenge the 
juror peremptorily.”—N. Y. Tribune. 
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A SPECIAL PRISON NEEDED FOR LIFE PRIS- 
ONERS AND CONDEMNED MURDERERS. 


ARDEN DURSTON of Sing Sing prison is strong 
in his advocacy of # separate prison for life-tetm 
prisoners and for the execution of murderers. He 
thinks it a waste of material and an unnecessary ex- 
peuse to have three sets of death appliances in putting 
criminals to death. He believes that one would do, 
und that it should not be connected with a large prison 
where hundreds of men are serving sentences long or 
short. ‘The assertion that to maintain a separate es- 
tablishment for prisoners condemned to death would 
be more expensive than the present ‘plan, and that 
sometimes it would be empty entirely, he meets by 
saying that by putting life prisoners in the same insti- 
tution there could be no reasonable cause of complaint 
about the expense of another prison. The present 
prisons are already crowded. 

Mr. Durston is firm in his belief that life prisoners 
ought to have a place by themselves. No matter how 
strict the discipline, there is invariably a showing of 
sympathy toward the life man. If there are any favors 
or easy jobs to be given out in prison routine there is a 
feeling that the life man ought to have his burden 





lightened, and soon these men come to be regarded as 


more or less distinguished prisoners. Discipline is 
not sv strictly enforced in their cases as with the short 
term men, and the result on the prison routine is not 
desirable. With the life men out of the way, changes 
in the every-day life of the prison could be made that 
would be received acceptably not only by the prisoners, 
but by the management. Mr. Durston explains his 
views in this way: 

“There ought to be only one place for the execution 
of murderers. What's the use of three when one 
would do? By building a small prison, say with a 
cupacity of two hundred and fifty cells, for life prison- 
ers, there would be a central place where men guilty of 
capital offenses could be kept until execution. There 
would be fewer chances of blunders in putting men to 
death by having one place and one trained set of men 
for executions. 

“T would build a small prison within easy reach, and 
not far from the center of the State. I’d put a wall—a 
very high wall—around it. I would make the cells 
roomy and comfortable, and send only life prisoners 
there besides those condemned to death. A suitable 
set of cells for the murderers could be built, and only 
oue execution room would be necessary. On days of 
execution there would be no spirit of unrest among the 
prisoners of our large institutions, and the spirit of the 
law in makiug executions as private as possible and in 
keeping the condemned men as much hidden from the 
world as possible would be more effectively carried 
out.” 

Warden Durston is most careful never to criticise his 
superior officers or the management of other wardens. 
But he holds that after sentence for capital cases has 
been pronounced the man should be dead to the world, 
if the spirit of the new law is carried out. A pho- 
tographer recently asked permission to photograph 
a death scene, and said it would probably be valuable 
for scientific purposes if several pictures of an execu- 
tion were taken. Mr. Durston said no, and that if he 
read the law aright it was to be complied with in spirit 
as in letter. No more privileges in the way of visits 
and gifts should be allowed to the condemned man 
than a strict compliance with the law would permit, 
and on the day of execution death should be adminis- 
tered with despatch and very little show of ceremony, 
but with decency and in order. 

This may explain why the condemned man is practi- 
cally seized in the death chamber at Sing Sing before 
he gets half way across the narrow room, and finds 
himself in the death chair almost before he realizes 
that he isin the room. If he were inclined to make a 
speech or to create a scene he would have little oppor- 
tunity. Mr. Durston allowed Carlyle Harris to say a 
few words in the death chair, but that was an excep- 
tional case.—N. Y. Sun. 





LEGAL ST'RATAGEMS. 
ROBABLY it is not too much to say that many a 
cause apparently hopeless from the first has taken 
an unexpected turn by an accidental happy hit or the 
prompt adoption of some smart ruse on the part of 
counsel. 

An eminent barrister still practising in the Midland 
Circuit, and famous for his power in cross-examina- 
tion, had once to defend a man charged with poisoning 
his master. The principal witness for the prosecution 
was a fellow-servant, who swore that he detected the 
prisoner in the act of mixing a white powder with the 
bot water and spirits which it was his duty to supply 
his master with every night on retiring to bed. 

The defending counsel, in his cross-examination, was 
so deferential and polite to the witness that his manner 
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as much excited the surprise of the court as it flattered 
the feelings of the witness himself. He was com- 
plimented upon his intelligent and straightforward re- 
plies, and flnally questioned as to the finding of the re- 
mains of the powder in the glass, a fact to which he 
had sworn. 

“After what transpired you had no doubt that it 
was the arsenic which caused the illness of your mas- 
ter?” asked the counsel, directing a look of indigna- 
tion at his own client, the prisoner in the dock. The 
witness assented. 

“Then you know something of the properties of 
arsenic?” observed the other with an approving smile. 
The witness hesitated and replied in the negative. 

*Then,’’ suddenly thundered the barrister, flashing 
his eyes upon him, “how did you know the powder to 
be arsenic?” 

The transition was sv sndden that the man was car- 
ried out in a fit. 

The defense was that the white powder was nothing 
more than the harmless sugar provided with hot 
punch, while the real poison had been added by an- 
other band. 

At the next assizes the prisoner and the witness had 
changed places, when the latter was proved the real 
culprit—a fact suspected and worked upon by the astute 
counsel from the first. 

A still more clever ruse was then adopted by another 
counsel who afterward attained to distinction, who 
had to examine a witness in a disputed will case. One 
of the witnesses to the will was the deceased man’s 
valet, who swore that after signing his name at the 
bidding of his master, he then, also acting under in- 
structions, carefully sealed the document by means of 
ataper by the bedside. The witness was induced to 
describe every minute detail of the whole process, the 
exact time, the position of the taper, the size and quality 
of the sealing-wax, ‘‘ which,” said the counsel, glancing 
at the document in his hand, “ was of the ordinary red 
description?” 

“ Red sealing-wax certainly,’’ answered the witness. 

“*My Lord,” said the counsel, handing the paper to 
the judge, *‘ you will piease observe that it was fastened 
with a wafer.’’ 

It will be within the recollection of many that a 
somewhat similar ruse was adopted by one of the lead- 
ing counsel of the present time in a trial of political im- 
portance, the whole case of which hinged upon the 
question of the genuineness of certain letters. The 
most important witness was, while under examination, 
suddenly taken by surprise by being called upon to 
write down a particular word which occurred in the 
letters. The slip of paper was handed back with the 
word misspelt in an identically similar fashion as it ap- 
peared in the correspondence, and the clever forger 
was soon after detected in the witness himself. 

Another instance of a laboriously produced effect 
being effaced by the simplest means was that of a 
breach of promise case. 

The barrister who in this instance held the brief 
for injured beauty was famous for studying effect 
when he pleaded, and to that end arranged that 
his fair client should be so arranged that her charms 
should be well under the observation of the jury. He 
began a most pathetic appeal by directing their atten- 
tion to her beauty, and calling for justice upon the 
head of him who could wound the heart and betray 
the confidence of one so fair, concluding with a perora- 
tion of such pathos as to melt the court into tears. 

The counsel for the defendant then rose, and after 
paying the lady the compliment of’ admitting that it 
was impossible not to assent to the encomiums lavished 
upon her face, he added that nevertheless he felt bound 
to ask the jury not to forget that she wore a wooden 
leg. Then he sat down. 

The important fact, of which the fair plaintiff's coun- 





sel was unaware, was presently established; and the 
jury, feeling rather sheepish at their tears, assessed 
damages at the smajlest amount.— Western (Eng.) Law 
Times. 
OATHS AND AFFIRMATIONS IN COURTS. 
MARTIAL. 
tafe since there have been courts-matrtial, particular 
stress has been placed upon the matter of admin- 
istering the oath to the witnesses. In order that it 
may be binding and the loophole of informality may 
be, as far as possible, reduced, it has been the custom 
to swear witnesses in the manner considered most 
binding in-their native lands. The march of civiliza- 
tion has, in this instance, tended toward accepting the 
methods for Protestants and Roman Catholics em- 
ployed in this country as those best suited to impress 
upon a witness the solemnity and significance of the 
oath, though there are occasions when it became neces- 
sary to resort to other methods. 

All court-martial witnesses who are Protestants are 
sworn by laying their right hand, ungloved, on the 
Bible, closed or open, while the oath is recited. Kiss- 
ing the book is frequently required in addition to the 
laying on of the hand. Raising the right hand and 
keeping it raised during the recital of the oath is also 
a form adopted by a number. There are many who 
prefer to affirm rather than to swear, and those are 
accommodated by saying: ‘‘ You do solemnly affirm,” 
instead of *‘solemnly swear,’”’ the right hand being 
raised or placed on the Bible as before. Formerly it 
was required to place the right hand on the open 
Evangelists. 

In swearing Roman Catholics the Bible is closed and 
has marked on the outer cover a cross, generally cut 
out of white paper and pasted on. Sometimes a crucifix 
is placed upon it, which the witness, after the oath is re- 
cited, kisses when there is any suspicion in the mind 
of the president of the court-martial or in that of any 
of its members. The witness, if a Roman Catholic, 
after kissing the cross, is frequently directed to cross 
himself. 

For convenience, the oaths to be administered by the 
president of the court to the judge-advocate of the 
court, and to the witnesses that are called before it to 
give testimony, are often written out on paper and 
pasted on one of the covers of the Bible, so as to be at 
hand to refresh the memory of him whose duty it isto 
administer the oaths. 

The Jews are customarily sworn by the five books of 
Moses and the great God of Israel, that the evidence 
they give shall be the truth, the whole truth, and 
nothing but the truth. Frequently however there is 
no departure in the methods used with this race from 
that which ordinarily obtains. 

The statutes in the time of George IV, King of Eng- 
land, contain several sections in relation to the ad- 
ministration of the oath in various cases, and among 
them are one or two referring to the Quakers as well 
as to the Moravians. ‘These statutes have been em- 
braced in our own methods of procedure, and they 
allow people of the sects named solemnly, sincerely and 
truly to declare aud affirm that the evidence which 
they give shall be the truth, the whole truth, and so 
forth. 

The Scotch Covenanters have always held that hold- 
ing up the right hand is sufficiently binding, con- 
sequently they do not think it at all necessary either 
to place the hand upon the Bible or to kiss the holy 
book. 

Mohammedans think the oath only positively bind- 
ing when they are sworn upon the Koran, while the 
Hindoo prefers to swear by touching with his hand the 
foot of a Brahmin. 
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In this country the Chinese do not insist upon the 
same methods that were oncein force. Very likely 
the china-ware dealers wish they did, as they are so 
much more numerous than when the following was 
their custom: In England, at the old Bailey prison, a 
Chinaman was presented as a witness in an important 
case, and for some time the nature of an oath and all 
that it implied could not be impressed upon him. 
Neither could the authorities quite make out just what 
the Mongolian did consider binding. Finally, through 
the aid of an interpreter, it was decided to break a 
saucer over the head of the proposed witness. When 
this was done the Chinaman appealed to the supreme 
being whom he worsbiped, praying that his own body 
might be broken into as many pieces as the saucer if 
the testimony he was about to give should not be the 
entire truth. 

As a general thing, in courts-martial held in foreign 
waters, where native witnesses are required to give 
evidence, and particularly where such persons are not 
of the Christian faith, care is taken to ascertain and 
adopt the ceremony of the religions of the witnesses 
respectively. It is also considered a wise plan, espe- 
cially in important cases, that a priest of the creed of 
the witnesses be present when the oath is administered 
in order to give it greater force aud sanctity.—Wash- 
ington Evening Star. 
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LAW STUDENT EXAMINATIONS IN THE 
SECOND DEPARTMENT. 





"NEALE following report has been filed and the follow- 

ing new rule for the examination of law students 
adopted by the Supreme Court, Second Department, 
at General Term: 


The committee on examination for applicants to ad- 
mission to the bar for the year 1893 report that they 
have attended at the different sittings of the court and 
held examinations for applicants to practice. By rea- 
son of the increase in population in the department 
the number of persons presenting themselves for ex- 
amination is so largely increased it is impossible to 
give a satisfactory examination to the applicants 
within the time limited. We would therefore most 
respectfully suggest the adoptiom of the rule which we 
herewith submit as a mears of relief to future com- 
mittees: 

(Signed) WILLIAM N. DYKMAN. 
James C, CHURCH. 
WILson Brown, Jr. 
Dated BrookuiyNn, December 14, 1893. 


Rou.e— Applicants for admission to the bar will attend 
before the examining committee at the court-house 
in which the term is held, on Monday, the first day’ of 
the term, at ten A. M. The papers required by the rules 
of the Court of Appeals to entitle an applicant to an ex- 
amination shall be delivered to the clerk of the court 
at the place where the examination is appointed to 
be made, at least two weeks preceding the first day of 
the term. Every person intending to apply for admis- 
sion to the bar will give written notice of such inten- 
tion at least thirty days before presenting himself for 
examination, stating in such notice his name, resi- 
dence, and the attorney with whom he is then serving 
aclerkship. Such notice to be delivered to the clerk 
of the Special Term in Kings county. This rule will 
be strictly enforced, and no person will be examined 
who does not comply with the same. 

The rule, it is stated, was found necessary because 
80 many students presented themselves for examina+ 
tion as to make inquiry into their character, standing 
and personal representations in the day’s time allowed 
impossible. Hereafter such investigation can be car- 
ried on fora month, if necessary, and the examina- 








tion in studies can last a week if desired. The law- 
yers who recommend this rule have been reappointed 
examiners for 1894 to carry it into effect. 
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KENTUCKY JUDICIAL DISTRICTS. 


‘WHE judiciary committee of the House of Represen- 

tatives in Washington has reported favorably on 
a bill to create the Eastern Judicial District of Ken- 
tucky, and to change the present judicial district and 
fix the time and place for holding court. Mr. Good- 
night, chairman of the sub-committee, prepared the 
report, which is as follows: 

“The business of the present district of Kentucky is 
so large and the courts so remote from those sections 
of the State where most of the litigation arises that 
proper and timely administration of justice demands 
another district. Kentucky paid during the last fiscal 
year over $26,000,000 internal revenue, about one-fifth 
of the entire amount collected by the government. 
Each of the proposed districts will annually pay ex- 
ceeding $10,000,000 internal revenue, more than is paid 
by any State iv the Union, other than Illinois, New 
York, Ohio and Pennsylvania, and more than is paid 
by all the Southern States, omitting Missouri. 

“During the year Kentucky manufactured over 
32,000,000 pounds of tobacco, paying over 21,500,000 
taxes thereon. Its distilleries used over 1,000,000 bush- 
els of malt, over 7,500,000 bushels of corn, aggregating 
over 10,000,000 bushels, and more than one-third of all 
the material so used in the United States. There are 
in warehouses of the entire Union 134,000,000 gallons 
of whisky, Kentucky having over three-fifths thereof, 
or more than 87,000,000 gallons. ‘The State has a popula- 
tion of more than 1,975,000, and the proposed bill will 
divide the population and territory about evenly. 

The United States District Courts are now held at 
Covington, Louisville, Owensboro, Paducah and 
Frankfort. All these cities are on the Obio river ex- 
cept Frankfort, which is about fifty miles therefrom. 
The interior of the State has no United States court, 
and the necessity for the bill is apparent when it is 
known that the court will thereby be established at in- 
terior points convenient to a very large per cent of the 
litigation. Hundreds of cases arise out of violations 
of the internal revenue law, which must be tried in 
the United States courts, and as many prisoners and 
witnesses must now be transported from one hundred 
to three hundred miles, at ‘great expense and incon- 
venience, both justice and economy seem to require 
another district in the State, and your committee rec- 
ommends the passage of the bill.’’ 





— ———— 


MOONSHINERS AND REVENUE OFFICERS 
IN NORTH CAROLINA. 


ee moonshiner does exist, but in small quantities. 

He has reached undue proportions from the fact 
that his existence usually attracts national attention. 
He is a dangerous kind of game to hunt; he is a sure 
shot; so is the revenue officer, if he lives long enough, 
and somebody generally gets hurt when they meet. 
The moonshiner does not attach much importance to 
killing a revenue officer, providing he doesn’t get into 
the Federal court for it. Owing to the fact that the 
officers have been much abused by bad men, deputy 
marshals receive little sympathy from people of any 
class. Phillips Brooks was making a tour of the west- 
ern North Carolina mountains. Riding along one day, 
his driver pointed to a ravine, and said: ‘ Over there 
aman was killed the other day.” ‘‘ What for?’ asked 
the bishop. ‘* He was a revenue officer,” answered the 
driver. ‘ But what had he done?” asked the bishop. 
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‘“‘He was a revenue officer,” persisted the driver. 
Then it began to dawn on the bishop that being a rev- 
enue officer was regarded asa crime sufficient to merit 
death. 

A few years ago some deputy marshals went toa 
house in Mitchell county, where a man was suspected 
of illicit distilling. Nobody was in sight except the 
buxom daughter of the suspect. ‘‘ Where is your 
father?’’ queried one of the officers. ‘‘ Dunno,’’ was 
the stolid answer. ‘“‘ Has he been gone long?’’ *‘ Right 
smart while,” was the reply. ‘“ Which way did he 
go?” ** Never seen him leave the house.” The officers 
saw smoke on the side of the mountain, and started in 
its direction. The girl picked up a horn and gave a 
long toot. The officers knew their game was warned. 
They started on however with the hope of capturing 
the still. ‘* You fellows had better not go up to thar,”’ 
said the girl; but they went on, and she followed. 
They came to the still—the fires were still burning, but 
the chemist had flown. ‘‘ Chop it up,”’ said the leader. 
A deputy marshal gave one stroke with the axe, when 
the sharp report of a squirrel rifle was heard, and he 
fell with a bullet between the ribs. ‘‘ Thar,’’ said the 
girl, ‘I told you fellers not to come over here, ’cause 
pap ‘lowed he'd shoot the first durn man that stuck ar 
axe in the still.’””— Washington Star. 


THE LAW OF POKER. 


ype iota has had several famous judges, none 
of whom enjoys wider distinction or more de- 
served popularity than the present incumbent of the 
bench of the district in which the city is located. This 
is Charles M. Thomas, who, the Washington corre- 
spondents say, has been promised a foreign mission by 
President Cleveland, to be given at an early date. It 
was he wholoosed Mary Nevins Blaine from the gall- 
ing bands that bound her to the unworthy scion of a 
noble sire. 

Judge Thomas is a real live Kentucky colonel. He 
knows « hawk from a handsaw, and can tell a genuine 
sample of the vintage of the Cumberlands without the 
aid of a government gauger. He also knows « few 
things about the only truly American national game. 
That is why his decision of a case that came before 
him recently is of particular importance and will 
arouse national interest in his doings fora second time 
within a year. The case was that of a gentleman from 
the country, who, for sake of convenience, muy be 
called the * sucker,’’ who brought a party, for the sake 
of further convenience called *‘ the other fellow,’’ be- 
fore the court to decide a disputed question regarding 
the value of two poker hands. Some time preceding the 
trial the *‘sacker”’ had disputed *‘ the other fellow’s” 
claim that three hearts beat three aces. During the 
dispute ‘‘the other fellow ’’ drew to his hand and laid 
down a revolver. While the “sucker” was still in 
doubt as to the superiority of ‘“‘the other fellow’s”’ 
hand, he released the stakes and then proceeded to call 
upon the Kentucky judge in Deadwood as authority 
to decide the dispute. And his honor, justly indig- 
nant at the attempt to violate the ethics of the favor- 
ite American pastime, promptly sentenced “ the other 
fellow” to ten years’ imprisonment, during which he 
will probably have sufficient time to study the matter 
over and concede his mistake. 

The decision is indeed an important one. The value 
of a poker hand should be as certain in every State in 
the country as the value of a $10 bill. The American 
citizen should have a guaranty that he will receive full 
value for the cards he holds in every portion of the 
Union. Judge Thomas's decision is a timely one, and 
whatis more, itis a good ene. It emanates from a 
competent authority, and will stand the test of all the 
courts.—Omaha World-Herald. 








JURISDICTION ONLY ON THE EARTH. 


‘HE court-house of a small country town in Illinois 

was filled with a curious throng gathered to wit- 
ness the proceedings of a divorce case begun by a 
young woman whose husband was town marshal of 
the place. A string of legal lights supported the suit 
on both sides, which gave evidence of a long and tedi- 
ous fight. 

The judge to whom the case had been assigned was 
enjoying his first term, and his conscientious face 
showed that he would discharge the duties of his office 
with the greatest care; but the town marshal’s suit 
was one of universal interest in the community, and 
the worn look around his honor’s eyes revealed sleep- 
less nights, which he had spent in pondering over law 
books to hit upon a decision that would make a lasting 
impression upon the people, and to show them that he 
was ably equipped with the necessary knowledge and 
sense of justice for the office to which he had been 
elected. 

The complainant’s side rested. The defendant was 
then dalled to the stand, and the opposing counsel be- 
gan to cross-examine him. 

‘Where were you married?” he was asked. 

“Chicago,” the defendant answered bluntly. 

** How long have you been married ?’’ 

** About four weeks.”’ 

** Very well,’’ said the lawyer. ‘“ Now, Mr. Blank, 
where did you go after the ceremony?” 

** We came down and visited the fair.” 

*““Oame down from where?’’ 

‘From the air,” he answered with a chuckle. 

‘*How did you manage to get in the air?” the law- 
yer asked, surprised. 

‘“*We were married two hundred and fifty-eight feet 
above the earth.”’ 

**How did that happen?” 

* You see,”’ he explained, ‘I went to Chicago to 
meet my wife, and we both decided that it would be a 
novel and inexpensive wedding tour to takea ride on 
the Ferris wheel, and, to improve on the idea, she af- 
terward suggested that the ceremony be performed on 
the trip. I consented, and a minister came with us, 
and we were married at the highest point in the revo- 
lution of the wheel.”’ 

At this point the rustic maidens looked longingly at 
one another in anticipation of such a glorious wedding 
trip, while the judge, with a long breath, arose to give 
his first decision. 

“Gentlemen,” he said, “I find by the testimony 
that this case is beyond my jurisdiction, and I am 
wholly without power to decide. In the evidence it 
appears that the couple were married tyo hundred 
and fifty-eight feet above the level of the ground, and 
there is no authority vested in me or this office by 
which [ am given jurisdiction over events transpiring 
in the air. 

“The parties then,” he continued, as he threw his 
head back, with an air of great importance, ‘ will have 
to appear at the court of the district in which the cere- 
mony was performed, or else remarry on solid or sub- 
stantial earth instead of in mid-air, and try their case 
over again—Detroit Free Press. 


—_———_q—__——. 


MOTION DENIED. 

HEY tell a good story about a judge who is well 
known in Buffalo, even if he does not hold court 
here. Some time ago a man who is a snide lawyer 
came before him to make a motion. This man lived 
in one of the suburban towns, and he was not particu- 
larly scrupulous as regards his personal appearance. 
Indeed, on the morning on which he came into court 
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to make his motion, he was dressed in a dirty coat. a 
yest that was covered with stains from soup, tobacco 
and other like droppings, and his hands were un- 
clean and his shoes covered with mud. 

He waited until he had an opportunity to address 
the judge, and then made his motion. It was merely 
a perfunctory sort of an affair, to open up a case, or 
something of the kind, and not one in one thousand is 
refused by any judge. iverybody in the court-room 
was therefore greatly surprised when the judge thun- 
dered out, ‘‘ Denied!” 

The man himself was completely taken aback. He 
rose to his feet and stammered and stuttered, and 
finally said: ** Your honor, [ hope you have not mis- 
taken the import of this motion. Itis a mere formal 
affair. I fail to see on what you base your decision.”’ 

* Denied! ’’ roared the judge again. 

“ But, your honor,’’ the lawyer went on, ‘I think 
you must be laboring under a misapprehension. This is 
of no importance. There isn’t a soul on earth who 
isn’t willing that the motion stiould be granted.”’ 

“Tt’s denied, [ tell you,”’ said the judge again. 

* Will your honor kindly state the grounds on which 
the denial is made?” 

The judge straightened up in his chair, took off his 
eye glasses, and looked severely at the lawyer. He 
extended his hand, and pointed one of his long fingers 
athim. ‘*The motion is denied for two reasons,’’ he 
said, impressively. ‘‘ First: You are not a regular 
member of the bar, and not entitled to practice in a 
court of record; second, you need a bath.’’—Buffalo 
Ezpress. 





ELECTRICITY AS A NUISANCE. 


IRE, water, poisons, filth, explosives have all been 
brought within the principle of Rylands v. Fletcher, 
L. R., 3 H. L. 330, and now there must be added to the 
“wild-beast”’ list, electricity (National Telephone Co. 
v. Baker, '93, 2 Ch. 186); and rightly, for is not this 
mysterious current of all dangerous and destructive 
forces known to science the strongest, swiftest, subt- 
lest? Among other eccentricities it has the property, 
it seems, when discharged into the ground by a tram 
company, of paralyzing a neighboring telephone sys- 
tem, and converting the messages into inarticulated 
murmurs, a fact which has already been discovered in 
America. This is certainly a grievance, for inaudibil- 
ity is a distinct defect in a telephone; but it is no use 
having a grievance if the author of the nuisance is only 
doing, without negligence, as the tram company in this 
case was, what the Legislature has authorized him to 
do. In future however the Prospero of science, and 
the Legislatrre too, will have to study more closely 
the vagaries of this Ariel.—London Law Quarterly. 


eee 
PHOTOGRAPHY IN LITIGATION. 


HOTOGRAPHY played an important part in a suit 
now on trial in the United States District Court 

at Cincinnati. The suit is one of long standing, involv- 
ing the title to one thousand five hundred acres of 
valuable farm lands. It is based on a deed made 
nearly seventy-five years ago by the owners of the 
land, and turns on the point whether the deed had five 
signatures or only four. In order to test this question 
it was decided to have the deed photographed, and the 
clerk of the court was ordered to give the matter his 
personal supervision. For that purpose it was taken 


to Washington and submitted to an expert photogra- [ 


pher of that city. The original deed, discolored and 
yellow with age, showed traces of four signatures and 
& space where thece might have been a fifth, but no 
trace of it. The photographing was done in the pres- 


ence of the clerk of the court, who refused to let the 
deed go out of his sight. 


The negative revealed traces 





of the missing signature, and when it was enlarged ten 
times the entire name became as plain as when first 
written. The court pronounced the evidence conclu- 
sive, and the result will be the reversal of a former de- 
cision and a change in the ownersbip of the land.—La 
Salle Tribune. 

ME soe REA. EO 


OFFICE SELLING. 


HE taking or giving of a reward for offices of a pub- 
lic nature is said to be bribery. ‘* And surely,”’ 
says Hawkins, ‘nothing can be more palpably preju- 
dicial to the good of the public than to have places of 
the highest concernment, on the due execution whereof 
the happiness of both King and people doth depend, 
disposed of, not to those who are most able to execute 
them, but to those who are most able to pay for them; 
nor can any thing be of greater discouragement to in- 
dustry and virtue than to see those places of trust and 
honor, which ought to be the rewards of those who by 
their industry and diligence have qualified themselves 
for them, conferred on those who have no other rec- 
ommendation but that of being the highest bidders; 
neither can any thing be a greater temptation to of- 
ficers to abuse their power by bribery and extortion, 
and otber acts of injustice, than the consideration of 
the great expense they were at in gaining their places, 
aud the necessity of sometimes straining a point to 
make their bargain answer their expectations.’’— 
Bacon’s Abridgment. 


—— + 
A GREAT FRENCH LAWYER. 


N actor of incomparable skill, a speaker and 
thinker of unquestionable power, a remarkable 
man, in fact, stands before you. Under his searching 
and crushing analysis the prisoner has no secrets. The 
procureur-general attacks him in front directly, de- 
scribing him with a gesture, piercing his very soul 
with aglance, weaving around him a net of suggestive 
phrases, while ever and anon he makes him start by 
some sudden and unexpected apostrophe. ‘1 know 
your name,” said M. Quesnay de Beaurepaire to the 
mysterious Campi; *‘I am glad to tell it you!” And 
he seemed as if about to fall upon him, his finger 
stretched out as if pointing at the corpse. The pris- 
oner waited, all trembling, while his adversary length- 
ened out his words and prolonged his silence until the 
culprit began to think bis secret known and his real 
name on the point of being cast in his teeth. Then, 
witha disdainful smile, satisfied with the effect pro- 
duced, M. de Beaurepaire finished his sentence ina 
tone of contemptuous irony: “I know your name, and 
[am going to tell it you; you are the murderer of 
the Rue du Regard.”’—The Paris Law Courts. 


——_>___ 


HE WOULD TAKE A JURY. 


| E was as green as a pumpkin, and it showed very 

plainly on him when he appeared before the court 
charged with stealing a mule. 

“Have you an attorney?’ asked the court. 
lawyer?’’ 

‘*T hain’t,”’ he said simply. 

**Do you want one?”’ 

“ What's the use uv him?” 

**He will defend you.” 

“You mean he’ll git me off?’’ 

** He'll try to.” 

* But can’t he?” 

“That's for the jury to say.” 

“ Kin the jury do it?” 

‘Yes; the case is left to them.” 

**And they kin git me off?” 

* Certainly.”’ 

“Well, then, ef it’s jest the same to you, I'll take a 
jury.’’—Detroit Free Press. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BOUNDARIES—BROOK HAVING TWO CHANNELS.—In 
Pike v. Hood, decided in the Supreme Court of New 
Hampshire, in March, 1893 (27 Atl. Rep. 139), it was 
held that where the boundary of lands is described in 
a deed as running on the bank of a certain brook, and 
such brook has both a main and an auxiliary channel, 
“brook”? means the main channel, in the absence of 
evidence that the parties did not use the word accord- 
ing to its ordinary signification. 


CONTRIBUTORY NEGLIGENCE—HUSBAND AND WIFE: 
—The negligence of a husband in control of a wagon 
in which he and his wife were riding, which concurs 
with the negligence of a railroad company in causing 
injury to the wife, cannot be imputed to her, so as to 
bar her recovery against the railroad company, 
merely because she was in the wagon and under his 
protection. Chicago, St. L. & Pittsburg R. Co. v. Spil- 
ker (Ind. Sup. Ct.), 33 N. E. Rep. 280. 


FEDERAL COURTS—JURISDICTION — DIVERSE CITI- 
ZENSHIP.—An averment that a corporation is a citizen 
of a certain State is insufficient to give a Federal court 
jurisdiction. The averment should be that the corpo- 
ration is organized under the laws of a certain State. 
Where the petition for removal of a cause to a Federal 
court avers that one party, a corporation, is a citizen 
of a certain State, instead of averring that it is organ- 
ized under the laws of the State, a motion to remand 
should be granted, although plaintiff has appeared in 
the Federal court and demurred generally to the de- 
fendant’s answer. Frisbie v. Chesapeake & Ohio Ry. 
Co., U. S. Cire. Ct., Ky., May 31, 1893. 

INJURIES FROM A 00G.—While a man may keep a 
dog for the necessary defense of his house, garden or 
fields, yet if the dog be vicious, and the owner is pre- 
viously aware of his viciousness, if he permit it to be 
at large upon the highway and a person be bitten by 
the dog, the owner is liable in damages. New Jersey 
v. Remhoff, 26 Atl. Rep. 860. 

INSURANCE—PROOF OF LOsS.— Failure to furnish 
proof of loss within thirty days after a fire, in accord- 
ance with the provision of an insurance policy provid- 
ing that persons sustaining loss or damage by fire shall 
forthwith give notice of such loss, and within thirty 
days thereafter render a particular and specific account 
thereof, does not work a forfeiture of the policy, but 
merely delays the date when the loss will become pay- 
able. Kahnweiler v. Phoenix /ns. Co. of Brooklyn (U. 
S. Circ. Ct., Kans.), 57 Fed. Rep. 562. 


KILLING TRESPASSING DOG.—The fact that a dog 
wanders from a highway upon uninclosed land, aud is 
about to destroy growing plants there, dues not justify 
killing him, although the land-owner may have been 
subjected also to repeated annoyances of the same sort 
from other dogs. Tenhopen v. Walker (Mich.), 55 N. 
W. Rep. 657. 

LIFE INSURANCE—DEATH OF BENE#ICIARY—RIGHTS 
OF PARTIES.—A life insurance policy provided that the 
sum named therein should be paid to the wife of the 
insured or “ her legal representatives ’’ within a speci- 
fied time after the death of the insured, or if she were 
not then living, to her children. Held, that the wife 
having died before the husband, ber interest in the 
policy was thereby extinguished, and the creditors of 
her estate have no claim on the fund, the clause au- 
thorizing payment to her “legal representatives ”’ 
meaning net her administrator, but some one ap- 
pointed by her to receive the fund. Where there were 
no children living at the time of the wife’s death, or 
when the policy became payable, the fund passed to 
tue grandchildren by the laws of descent. [Lowa Sup. 
Ce., Nov. 11, 1893. In re Conrad's Estate, 56 N. W. 
Rep. 535. 











MASTER AND SERVANT—EMPLUYMENT—ENTIRE CON- 
TRACT. —A contract of employment at a certain 
amount per week, payable weekly, the employment to 
continue for ayear, is entire and indivisible, so that 
but one action would lie for breach thereof by dis- 
charge of the employee. Olmstead v. Bach (Md.), 7 
Att. Rep. 502. 


MIsconbDuct oF JuRORS.—In People v. Mitchell, de- 
cided by the Supreme Court of California, in Novem- 
ber, 1893 (34 Pac. Rep. 698), it appeared that on a mur- 
der trial one of defendant’s principal witnesses was a 
woman who kept a disreputable place, and with whom 
he lived. During the trial four of the jurors visited 
her place on different occasions and drank intoxicat- 


ing liquor, and two of such jurors talked with her * 


about the case. Their conduct became so notorious 
that the judge' reprimanded the jurors, aud subse- 
quently the jury were ordered into the custody of the 
sheriff, where they remained from October 31 until 
November 3, 1893, when a verdict of conviction was 
rendered. The comments of the judge upon the con- 
duct of the jurymen were published in the newspapers. 
The sheriff also told some of the jury that “if 
those fellows who were down on High street hung this 
jury there will be hell to pay.’”’ It was held that the 
verdict must be set aside, since freedom of action by 
the jury had been foreclosed by the notoriety attend- 
ing their misconduct, and the offending jurors could 
vindicate themselves only by convicting the defend- 
ant. 


NEGLIGENCE—DEFECTIVE HIGHWAY.—In an action 
against a town forthe loss of a horse and wagon by 
reason of the absence of a railing on the side of the 
highway, there was evidence that the driver stopped 
his horse about thirty feet east of a row of trees which 
formed the west boundary of the highway, backed it 
across the road to the trees, and then between the 
trees across a sidewalk eleven feet wide, and down a 
bank into a pond, where the driver and a companion 
were drowned. Heid, that it was error to refuse to 
instruct the jury that such facts, if proved, would 
show such negligence on the owner's part as to defeat 
arecovery. Lutton v. Town of Vernon (Coun.), 27 Atl. 
Rep. 589. 


NEGOTIABLE INSTRUMENT—EXTENSION—-CONSIDER- 
ATION.—A promise to pay interest is a sufficient con- 
sideration for a promise to extend the time for the 
payment of a note. Moore v. Redding (Miss.), 13 South. 
Rep. 849. 

NOTE DATED ON SUNDAY—EVIDENCE.—In an action 
on a note dated on Sunday, the burden is on plaintiff 
to show that it was in fact executed on a day which 
was not Sunday. Inan action by a bank on a note 
dated on Sunday, its “discount register” is not ad- 
missible in evidence to show that the note in suit wasa 
renewal of a note which matured on Sunday, and that 
the renewal note was made on a certain week day af- 
ter its date, and dated back to the date of the maturity 
of the first note, according to the custom of the bank. 
Ala. Sup. Ct., June 15, 1893. Hawerwas v. Goodloe. 
Opinion by Stone, C. J. 


PRECAUTIONS TO BE OBSERVED IN CROSSING RAIL- 
ROAD TRACK.—In an action for damages by the next of 
kin of a person who was struck bya train and fatally 
injured in the attempt to cross a railroad track, it is 
not sufficient, in order to presumptively establish the 
absence of contributory negligence, to show that the 
deceased, before attempting to cross the track, turned 
the head in one direction or another; there must be 
some evidence tending to show that deceased not only 
turned her head, but used her eyes for the purpose of 
detecting an approaching train. Held, that the mere 
turning of the head was insufficient when it was 
plainly apparent from the conceded facts that the de- 
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ceased, if she hud actually used her eyes, could have 
seen the danger and avoided it. Burke v. N. Y. Cent. 
R. R. Co., N. Y. Sup. St., Gen. Term, Nov., 1893. 


RIGHT OF RAILROAD COMPANIES TO USE CITY 
STREETS—EXTENT OF GRANT.—A grant by the Com- 
monwealth or by a municipal corporation under au- 
thority derived from the Commonwealth is to be taken 
most strongly against the grantee, and nothing is to 
be taken by implication against the public except 
what necessarily flows from the nature and terms of 
the grant. In the interpretation of grants giving to 
railroads the right of passage on streets, there is no 
necessary implication that the right is limited to a 
specific number of tracks. The right is limited to an 
occupation reasonably demanded for the transaction 
of the business contemplated. Where, by actunl use 
in the business, it has been demonstrated what extent 
of occupancy is sufficient to accomplish the purpose of 
the grant, the extent of the use determines the extent 
of the grant. Where the words of the grant to a rail- 
road company do not expressly concede the exclusive 
right to certain streets for their full width, and it is 
shown by actual use that the company’s railroad can 
be operated on much less than the full width of the 
street, there is no necessary implication from the na- 
ture of the grant that the company, by the construc- 
tion of its road upon a part, acquired a right to the 
whole of the street. There can be no constructive ap- 
propriation of the whole of a public street, under a 
right of passage, which will be effectual to bar the 
right of the public to the part not in actual use for the 
purpose granted. The presumption that a railroad 
corporation has taken the general width specified in 
its charter has no application to the surface of public 
streets where the words express with reference to such 
streets nothing more than a right of passage. Schuyl- 
kill Valley R. Co. v. Philadelphia & Reading R. Co. 
Penn. Sup. Ct., Feb., 1893. 


SHARSHOLDER’S LIABILITY IN NATIONAL BANK.— 
A person who appears on the books of a national bank 
as the owner of its stock shares, but who is conceded 
to hold the stock ‘in trust” for the true owner, is not 
liable as a stockholder for the debts of the bank when 
the true owner of the stock has been adjudged to be 
liable therefor, although nothing can be realized upon 
execution of the judgment against the actual owner. 
Both the trustee and owner cannot be owners of the 
same stock. ‘he Federal statute (R. 8., § 5151) at- 
taches the liability only to “shareholders.”” Yardley 
v. Wilgus (U. 8. Cire. Ct., E. Dist. Penn.), 56 Fed. Rep. 
965. 


STOCKHOLDERS—RIGHT TO INSPECT BOOKS.—-In Lou- 
isiana it was held that while a stockholder has the 
right to inspect the books of the company at all rea- 
sonable times, he cannot recover damages against it 
because the secretary refuses him permission to make 
such inspection. La. Sup. Ct., April 24, 1893. Legendre 
v. Brewing Association, 12 South. Rep. 827. Opinion 
by Breaux, J. 


TENDER—SUFFICIENCY—PRESUMPTION OF PAYMENT. 
—In 1862 complainant borrowed from defendant $500, 
executing his bond therefor, and a deed in trust to se- 
cure its payment on or before April, 1864. In April, 
1863, complainant sent money to his wife with which 
to discharge this obligation, but defendant refused to 
take it, though tendered to him three times. The loan 
was partly in Confederate treasury notes and partly in 
such other paper and Stute money as was then circu- 
lating, and the tender was of Confederate notes, the 
only money then circulating where the parties lived. 
Held, on v bill to enjoin a sale under the deed of trust 
in 1889, that there was a valid tender in 1863, and that 
by the lapse of time a presumption of payment had 
arisen. King v. King (Va.), 17 8S. E. Rep. 894. 





CORRESPONDENCE. 


THE New York STATE COLLATERAL INHERITANCE 
TAX. 
Editor of the Albuny Law Journal: 

Chapter 483, Laws of 1885, reads as follows: 

Srecrion 1. After the passage of this act all property 
wiich shall pass by will * * * to any person or per- 
sons * * * other than to or for the use of father, 
mother, husband, wife, ch.Jdren, brother, sister, etc., 
shall be and is subject to a tax of five dollars on every 
hundred of the clear market value. 

Secrron 13. In order to fix the value of property of 
persons whose estates shall be subject to the payment of 
said t#x the surrogate shall * * * appoint some 
competent person as appraiser. 

Under this act the Court of Appeals has held (Mat- 
ter of Cagger, 111 N. Y. 343) that “the tax is upon the 
individual and can be imposed only when the interest 
devised to each beneficiary exceeds $500.”’ 

In the Matter of Herve, 112 N. Y. 100, the court said: 
“The tax is not imposed upon the estate of which she 
was seized or possessed, but only upon so much of it as 
passes to certain persons, not all persons or any per- 
son.” ** There are,” says the court, *‘many other pro- 
Visions of the act * * * all tending to show that 

* * * it is simply the estate or share of the bene- 
ficiary acquired through the will * * * which is to 
be valued and the duty estimated according to its 
value.”’ 

Chapter 399, Laws of 1892, is as follows: 

SrcTrion 1. A tax shall be and is hereby imposed 
upon the transfer of any property, real or personal, of 
the value of five hundred dollars or over. * * * 

Sectron 2. When the property or any interest therein 
passesto * * * any father, mother, husband, wife, 
child, ete., such transfer of property shall not be taxa- 
ble under this act unless it is personal property of the 
value of ten thousand dollars or more, in which case it 
shall be taxable under this act at the rate of one per 
centum. 

SEcTION 1l. **The surrogate * * * shall, as often 
as and whenever occasion may require, appoint a com- 
petent person as appraiser to fix the actual market value 
at the time of the transfer thereof of the property of 
persons whose estates shall be subject to the payment of 
any tax imposed by this act.’’ 

I have italicised the words which are identical in the 
two acts. In 5 Mise. Rep. 439 the surrogate of the city 
and county of New York, after quoting the Court of 
Appeals to the effect that this statute should be 
“strictly construed in favor of the citizen,” proceeds 
to impose a tax of one percentum upon an estate given 
lo a wife valued at $9,385, because the whole estate, in- 
cluding the *‘ widow’s mite,” amounted to $25,428. 

Possibly the learned surrogate {like myself) has a 
spite against the law and wants to make it odious. 
Otherwise his decision is inexplicable except upon the 
ground that, as he points out, be has so decided before. 
Aun able lawyer (beaten of course) once said that a lit- 
tle thing like the decision of the Court of Appeals 
never changed the opinion of any good lawyer. Ver- 
bum sapienti. 

Yours truly, 
Sripney F. Rawson. 

Poxr Ricumonn, N. Y., December 10, 1893. 

OLD AND NEw STYLE IN THE, CALENDAR. 
Editor of the Albany Law Journal: 

Apropos of the article in the ALBANY LAW JOURNAL 
of December 2, referring to *‘Old and New Style”’ in 
the calendar, it may be of interest to add that there 
are in the old records here in New York some apparent 
paradoxes in chronology. Thus one can read the record 
of a will proved before the testator’s death, and in one 
instance at least of a will proved before it was made. 
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This anomaly is found onty, I believe, in the wills of 
the early settlers from Holland, Belgium and France— 
nations which followed the Gregorian calendar soon 
after it was adopted in Rome in 1582. That calendar, 
it will be remembered, not only corrected the error of 
ten days, but it also changed the beginning of the year 
from March 25—Lady day—to January 1. England 
however clung to the old calendar until 1752, and hence 
when she took New Netherland from Holland in 1664 
she introduced there with her laws ‘‘old style’’ chro- 
nology, which the Huguenots and Hollanders had 
given up long before they came here. Hence a will 
made here by « Huguenot settler for instance between 
the lst of January and the 25th of March would appa- 
rently bear a date a year later than that of its probate 
as recorded in the court established by English law. 
For example, February 20, 1684, in the Gregorian cal- 
endar was February 10, 1683, in the calendar of Eng- 
land of that period. 

The confusion which could thus easily arise was 
avoided as a rulé by adding to a date the initials N. S. 
or O. S., or by writing the date thus: February 49, 
1683. But that precaution was not always taken. 

Perhaps all this is well known to most of your read- 
ers, though I have found a few to whom it was new. 

W. E. Ver PLANCK. 

New York, December 4, 1893. 


Pa 
NOTES. 
N original decision was entered by a Missouri judge 
who discharged a homely government timber thief 
on the ground that it was punishment enough for him 
to carry such a face around. 

More than seven hundred joint resolutions to amend 
the Constitution of the United States have been of- 
fered in Congress during the past one hundred years, 
yet but seven of them were ever sent to the States for 
ratification, including those due to the result of the 
civil war. 

It is a singular fact that the premier duke and peer 
of France is not, as generally believed, the Duke of 
Uzts, butan English nobleman; for the dukedom of 
Chatellerault, now held by the Duke of Hamilton and 
Brandon, was created in 1549, whereas that of Uzés 
dates from 1565. 


Manuela y Palido, of Madrid, is the only woman 
lawyer in Spain. On account of this unique distine- 
tion her picture was placed in the Spanish exhibit of 
the Columbian fair, and her permit to practice hung 
near. She is a remarkably handsome young woman, 
and probably does not lack for clients. 


Mr. Wren, In a lecture on education, which is printed 
in the Review of Reviews, corrects a very common er- 
ror with reference to what are called the three estates 
of the realm, very generally styled “ Queen, Lords and 
Commons.” As he points out, the three estates are 
(1) the Lérds Spiritual, (2) the Lords Temporal and (3) 
the Commons. Parliament is composed of King or 
Queen and these three estates of the realm. 


The deaf juror who recurs with every Assize has, says 
the Pall Mall Gazette, just appeared in an acute (and 
obtuse) form at a town on the south-eastern circuit. 
He rose in the box and asked leave to be excused on 
the ground of his infirmity. ‘Are you very deaf?” 
said Lord Coleridge in silvery tones, almost inaudible. 
“Yes, my lord, I am,’’ was the prompt reply. *‘ Then 
I think you may be sworn,”’ was the equally prompt 
rejoinder.”’ 

Charles Parlange, who is to succeed the lamented 
Billings as United States judge for the Eastern Dis- 
trict of Louisiana, has been State senator and lieuten- 
ant-governor, and is now an associate justice of the 
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Louisiana Supreme Court. The New Orleans Picayune ~ 
vouches for him as a gentleman of high character, apot- 
less reputation and enviable acquirements, thoroughly 
versed in Louisiana law and practice, equally esteemed 
by his fellow judges and by the bar. 


Prisoner—“ Jedge, is this skinny, red-nosed feller 
goin’ to be my lawyer?” Judge—"Heis. You have _ 
no attorney, and it is the duty of the court to appoint | 
counsel to defend you. Are you ready for trial?” 
“Jest a minute, your honor; he’s one of these divoreg 
lawyers, ain't he?” ‘‘ He issometimes called a divoree _ 
lawyer, sir.”’ (Straightening himself up.) “ Jedge, on 
thinkin’ the matter over, ef you hain’t no objections, 
I’il take back that plea of not guilty. I stole the hog.” 
—Chicago Tribune. 


A noted adventurer has just passed away in Parisin 
the person of the Marquis d’Eguillé, who had been con-_ 
demned to death in many countries for political of- Se 
fenses. On one occasion he followed M. Blanc, subse- _ 
quently the founder of Monte Carlo, into the sanctum — 
adjoining Blanc’s gaming tables at Homburg, gagged 
him and threatened to blow out his brains if he did 
not hand over a large sum. The marquis turned the 
key in the door when he went out, and was well away 
with his money before M. Blanc was released. Later — 
on he started a small casino of his own at Irun, on the 
Franco-Spanish frontier. He lived by his wits from 
his youth, his family, though belonging to the most 
ancient nobility of France, being absolutely without 
financial resources. e 


In acase which came before Judge Lumley Smith, 
Q. C., recently, in the Westminster County Court,a ~ 
tailor sought to obtain a committal order against the 
Marquis of Donegall for non-payment of a bill for 
clothes supplied. Thedefendant did not appear, but 
a solicitor’s clerk pleaded that he was exempted from 
such process as this,as he was a peer of the realm. 
His honor said there was no doubt that a member of 
the House of Commons was exempt, as he could not 
be taken away from his duties,and it might be the 
same in the case of a member of the House of Lords. 
But as the name of the Marquis of Donegall was notin 
the list of members of the House of Lords, he would 
commit him for two days, suspending the warrant for 
two months. If it could be shown that defendant was 
exempt. he would reconsider his decision. The Mar- 
quis of Donegall sits in the House of Lords in virtue 
of his title of Baron Fisherwick.—London Solicitors’ 
Journal. 


Colonel Fellows once remarked that his experience 
in the district attorney's office compelled him to 
believe that the best way to commit a murder was to 
take a pistol and go into the most crowded street in 
the city and shoot down one’s victim in the presence of 
as many witnesses as possible, forthe result was sure 
to be as many different tales of how it happened as 
there were persons who saw or heard it. The force of 
this suggestion is both witnessed and illustrated by 
one of the points made by the Autocrat of the Break- 
fast Table, when he pointed out that in every conver- 
sation between two persons there were really six dif- 
ferent identities engaged. That is, John, as he is 
known to his Maker, the real John. Then there is 
John as John thinks himself to be, inevitably a very 
different person. Then there is John as Thomas re- 
gards him, which is still another character, and there 
is Thomas also in this threefold way. It is not won- 
derful then that John and Thomas, after half an hour's 
conversation together, go away with different impres- 
sions of what has been said. Nor, multiplying Jobu 
and Thomas innumerably, is it remarkable that from 
acrowd of witnesses of a particular event many differ- 
ent stories issue, not only as to how it happened, but 
as to what it really was.—New York Tribune. 
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